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A D V E H T 1S E M E N T. 


THE following compilation is intended as an Index to 
. all tTie Equity Reports wliic*h have been publis^ied since 
those 'comprehended in Mr. Belt's Index to Vesey, and 
the second edition of Mr. Bridgman’s .Analytical Digest. 
The decisions of the Ecclesiastical Courts, being upon 
subjects often discussed in other E([uity Courts, are 
introduced with the hope of rendering tlie work more 
complete. Under tlie head Practice are included all 
the published cases ol'authority upon that subject, from 
the earliest })eriod; wliich, it is presumed, will add to 
the utility of the present j)iiblication: more especially as 
this portion of the reports ha.s»been partially, and in 
some cases altogether, omitted in all tlie Equity Digests 
hitherto published. 

The arrangements of the p^rincipal iieads are those 
which ha.'c been adopted in the text books most in use, 
with such alterations as the nature of the reported ^-ases 
seemed to require. In the j)ortion of the work relating 
to Practice, the cases which have been overruled, are 
omitted; but where the decisions are contradictory, or 
the.praclice seems unsettled, all are given in chronological 
ordcii Tlie extension of this head was not determined 
upon until considerable jirogrcss had been made in thc^ 
other parts of the work; but every inconvenience on 
that account will, it is hoped, be remedied b^ the frequent 
referotices to the other heads. 

JwINCOLN's 1««n, 

TriniO/ J'ciiii, li.v.” 


J. F. 
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ERRATA. 

Page CaL Ltne 

S2 * • S • • II from the top, for such submission, r. no such submission. 

65 • • 2 • • 15 . .. — for cannot, r. can only, 

84 • • 2 . • 18 ■' for mortgagee, r. mortgage. 

— • • 2 • • 21 -- for on a bailable, r. an available, 

85 •• 2 •• 12 from the bottom, yor accounts, r. estates. 

—— • • 2 • • 6 - i^ter " partners,” add ” in discharge of a balance 

upon the partnership account in their favour.” 
8B • • 2 • • 4 from the top, for instance, r. existence. 

89 • • 1 • • 16 from the bottom, for from, r. by. 

91 • • 1 • • 27 ■ ■ for number, r, member. 

169 • • 2 • • 11 . .. — I. - . . .— for instruments, r. interests. 

194 . • 1 .. 2S - for 1 V. & B. 174, r. 1 V. & B. 274. 

193, in the head line, for ESTATE, r. EVIDENCE. 

209 • • 2 • • 24 from the top, for arrears r. arrear. 

234, in the head line,/or JURISDICTION, r. INJUNCTION. 

299 •> 2 *• 7 from the top, transfer IV. fie B. 114 to es parte Hall, the next 

article. 

302 •• 1 •• 7 from the bottom,‘h^ore the word, ” that,” insert ” covenanted with 

die son.” • 

•388 •. 1 .. 9 .— for giving time, r. a given time. 

392 • • 2 * • 3 from the top, for 358 ante, r. 338 ante. 

*398 ^.. 2 •• 11 from thebottom,/or Div. XLI, r. Div. XL. 

*396 • > 1 •. 18 from the top, for the cause, r. the body. 

•403 •• *1 •• 16 ■ ■ ■ /or except r. and. 

^416 •. 1 • • 20 ■ for not, r. no. 

*417 .. 2 •• 14from the bottoiii,/or pronounce, r. presume. 
















ANALYTICAL 


DIGESTED INDEX 

TO THE 



EQUITY REPORTS. 


ACCOUNT. 


I. IN WHAT CASES IT WlLl OR. WILI, 


...-....Page 1 

II. HOW TAKEN. 2 

HI. VOUCHERS AND EVIDENCE . ib. 

IV. OPENINU OF ..3 


1. Account, in what cases it will 

OR WILL NOT LIE. 

1 . Under an agreement to carry on an 
unlawful game, and a contribution for that 
})urposc, a bill for an account will lie at 
the suit of the party so contributing; and 
it being doubtful whether such agreement 
had been entered into, an issue was di¬ 
rected. Nash V. /4s/if 1 Eden. 378. 

2. An account was decreed agdinst a 
conddennal agent, in possession of estates 
since 1780, without rendering any ac¬ 
count to Wis principal, who resided in 
Ireland; and inquiries were directed into 
the circinistances of a lease granted un¬ 
der his'direction, and inewbicb he took 
an interest, and also a reversionary lease 
to himself. Lady Ormond v. Hutchinson, 

l6 Ves. 

3. It is iJKt such matter of account be¬ 
tween tbe pftrties as will operate to give 
a defendant at law an ^uity to restrain 
proceedings for the balance of a previous 
Srccount, slated and settled, that the plain¬ 
tiff at law was, at the time of such set¬ 
tlement, and had subsequently beoome 

/• 


indebted to the pluintiif in equity for bu¬ 
siness done as his agent. Hirst v. Peirse, 

4 Price, 339. 

Charges for business done, as at¬ 
torney or ugent, will not raise au account, 
so as to give such attorney or agent an 
equity against the holder of his promis¬ 
sory note, as money mutually due on 
either si.le will, such demands being ra¬ 
ther matter oi set off. Ibid. 

5. Bill lies for an account under a co¬ 
venant, upon sale of goodwill, not to catry 
on the same trade, but tbe usual course is 
a bill of discovery for the purpose ol au 
action. Scott \. Mackintosh, 

1 V. and B. 503. 

6 . Under a bill to put a term out of tb« 

way, «ihe court, in some cases, will give 
an account of the past rents. £x part* 
IPilson, 1 V. and B. 253. 

7. Bill for an account will lie by the 

principal against an agent employed to 
sell goods for him. Mackenzie v. Jphn- 
ston, 4 Mad. 373. 

8 . An account cannot be decreed against 
a parish. £x parte Fmclser, 

1 Jacob and Walker, 70. 

9 . Where equitable waste has been 
committed, which ne^er could have been 
authorised, the Court has jurisdiction to 
make the representatives of the party 
committing * such waste al'countable; 
and therefore a demurrer 4o a bill against 
tbe representattves of deceased tenant Uw 
life, dispunishable of i^aste, for an acdbuut 
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of equitable waste committed by him, 
and for relief, was overruled. Marquis 
Xansdowne v. Marchioness Dowager 
Lamdotone, ' 1 Mad. J10. 

10 . But an account against such/epre* 
sentatiyes of dilapidations permitted by 
him in and about the mansion house, 
was refused. Marquis Lamdowne v. 
Marchioness Lansdowne. 

1 Jacob & Walker, 522. 

II. How TAKEN. 

1 . Where an accounting party con¬ 
founds property for which he is account¬ 
able with his own, he shall be charged 
with the whole, excep. what he can prove 
to be his own. Lupton v, WhkCy 

15 Ves. 432. 

2 . Where such confusion of property 
was in breach of the terms upon which 
the court dissolved an injunction, the in¬ 
quiry was directed with costs. Ibid. 

3. The application of indefinite pay¬ 
ments, by the rules of the civil law, giv¬ 
ing the first option to the debtor, the se¬ 
cond to the creditor, must be expressed at 
the time of payment; but if there K no 
express declaration by either, the law pre¬ 
sumes an intention in the favour of the 
debtor, as thereby discharging the piost 
burthensome debt, or if the debts are equal 
in their nature, then applying the pay¬ 
ments according to priority. Decaynts v. 

. Noble, Clayton’s Case, 1 Mer. 6'05. 

4. It is the first duty of an accounting 

party, whether be be an agent, receiver, 
trustee, or executor, to be constantly rea¬ 
dy with bis accounts; and neglect in this 
is a ground for charging him with inter¬ 
est. Fearae v. Green, ^ 

1 Jacob and Walker, ^35. 

5. A creditor in possession of his debt¬ 

or’s estate, under a power of attorney, 
taking an^ assignment of a mortgage, must 
account, as agent, and will be allowed 
receiver’s fees so long as the trust imposed 
by me power requires him to be in pos¬ 
session ; after that he must account as 
mortgagee in possession. Lord Trunks- 
ton V. Hamill, 1 B. ^ B. 377. 

6. Accounts by agent are rendered re¬ 
gularly. * Ibid, 383. 

' 7. Bankers* Accounts with their cus- 
^ Jjfmners are taken by charging interest oq 
- Itheir advsm^es in a separate column, np 
to day of adodgment made, deducting 
^ loBgnMDt fbom the pripcipal, and so 
(Sa ^rad.of tlfe year, when a rest is 
xnade; the balance of principal and in¬ 


terest constituting the first item in the 
next account. Lord Clancarty v. Latmche, 

1 B. & B. 420. 

8. And where theiq had been long ac¬ 
quiescence in the accounts thus furnished, 
the annual balances were directed to carry 
interest. IbU. 

p. Acquiescence alone in accounts 
furnished, does nut amount to a settle- 
/nSUt. ZJtd, 428. 

'to. On hearing on report and merfls, 
the court may decide how the account 
prayed by the bill ought to be taken. 
Skirrett v. Athy, 1 B. & B. 433. 

11. When a defendant or creditor con¬ 
tests the mode of taking account8,and fails, 
knowing a balance to be against bim, he 
is liable to pay costs. i Ibid, 435. 

12. When an account furnished by a 
party, before any suit instituted, is pro¬ 
duced to charge him with the items on 
the debit side, he is entitled to resort 
to the credit side in support o his dis¬ 
charge. Boardman v. Jackson, 

2 B. & B. 382. 

13. A party charging himself in a 
schedule to bis answer, cannot discharge 
himself by another schedule stating his 
disbursements. Boardman v. Jackson, 

2 B. and B. 385. 

14. Agent and attorney bound to keep 
regular accounts. Morgan v. Lewes, 

4 Dow, 52. 

III. Vouchers and evidence. 

1. Where, from the default of the ac¬ 
counting party having notice of an ad¬ 
verse claim by the proprietor, a stiict ac¬ 
count cannot be given, the court will refuse 
a prospective direction to the master, to 
admit books not legal evidence, but will 
give the parties liberty to apply upon any 
question of evidence. Lupfon*v. White, 

15 Ves. 432. 

2. Attorney and agent advances mo¬ 

ney to his client and principal at^different 
times during five years, taking ‘securities 
and getting accounts settled: held, upon 
opening the amounts, that the securities 
should not be admitted as evidence of the 
demands, but that the attorney should 
only be allowed in accouat the money 
actually advanced, and proved to be so 
by other evidence than the seenrities and. 
settlement of accounts. Morgan T* 
Lewes, 4 Dow, 29 . 

2. Where settM accounts, wluch fs- 
mained king uoct^enged, wdrs opeosd, tha 
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oatb of party ivas admitted as to the ex¬ 
istence aud import of vouchers delivered 
up or lost. Morgan v. Leaes, 

* 4 Dow, 38, 45. 

3.. On an inquiry iulo very remote 
transactions, accounts kept by a deceased 
party at the time, were directed to be 
taken as prima facie evidence, throwing 
on the 4 >tber side the onus of impeachipgi> 
them. Chalmer v. Bradley^ 

1 Jacob and Walker, 65, 


IV, orxxiNa or. 

1. A party seeking to open an accounft 

must point out specific errors by his bill, 
otherwise he will not be permitted to 
prove them at the hearing. Taylor v. 
Haylingf 1 Cox, 435. 

2. Account of monies, advanced by an 
attorney and agent to his client and prin¬ 
cipal, opened after settlement and 6ve 
years’ acquiescence. Morgan v. Lnoes, 

4 Dow, 39 . 


ACCOUNTS, PUBLIC^ 

# __ 


1 . Where, in consequence of doubts as 
to the amount of salary and other terms, 
on which a public officer of merit con¬ 
tinued to perform sutisfactoiily the duties 
of the service to which he hud been ap¬ 
pointed; the public board or oflice acting 
in the direction and control of the par¬ 
ticular department of Government under 
whom he was employed, required him, 
after his accounts were passed, to refund 
money considered to be over-paid to him, 
which hod been charged by him accord¬ 
ing to an account framed on what he 
had long before communicated to the 
Board, as his nnderstaiuling of the terms 
on which he was to be employed, aud 
never contradicted by them; and. on iiis 
refusal to re-opeii .he accounts, the At¬ 
torney General filed an information a- 
gainit him in this Court, for the purpose 
of compiling him to do so. 'I'he Court 
refused, the question proving to be (quan¬ 
tum meruit—or utrum iurim—io, make 
any such decree; holding that it hud no 
power tolh.'t the value of the services of a 
public officer, or to compel him to make 
au election*of one of two modes of remu- 
i»raUon. Attorney General v. lloseason, 

6 Price, 312. 

2 . But the mere passing of accounts of 
a public officer, by the Auditors of the 
department under which he has been em¬ 
ployed, doe%not preclude the Court (in. a 
proper case^ urom decreeing an account 
in respect.of allowances contrary to rea¬ 
son and equity, and not brought to the 
noticeof thefioard, when his accounts were 
pe^ed. Thus, where the public function¬ 
ary had received gratuities and presents 


from foreign agents, on the amount of 
their coiumissiuns, equal to one per cent.y 
he was ordered to refund the whole, not¬ 
withstanding that practice was also 
proved to be the usage of the trade; 
the custom being contrary to reason and 
equity, and subservient to fraud; and the 
fact^not having been brought before the 
Board when the accounts were passed. 
Attorney General v. Landegreti, 

6 Price, 287. 

St Where the Commissioners for audit¬ 
ing the public accounts have, in the in¬ 
vestigation of accounts rendered by a pub¬ 
lic functionary, disallowed some of the 
accountant’s charges, whereby he seeks to 
discharge himself of monies received and 
surcharged him iu other re.spect5, this 
Court has jurisdiction so far as to exa¬ 
mine and correct the principle on which 
that Board has proceeded in such investi¬ 
gation ; aud in a case- of just complaint 
in that respect, so satisfactorily made 
out as to authorixe their interference to 
require the auditors to review their allow¬ 
ances, the mode of proceeding>i8 by bill, 
to be filed against the Attorney GeneraL 
Craifurd v. the Attorney Ceneral^^ • 

7 Price, ]. 

4. An accountant, seeking relief iu the 
Court of Exchequer, from the determi¬ 
nation of tile Board of Commissioners for 
auditing the public accounts, should pnv 
ceed by bill, to be filed against the Attor¬ 
ney General. I’he Court will not ioter- 
*fere on motipo upon a petition. Ep parte 
Colebrookct 7 Price, 87- 

CMirookCf Bart, v. file Attorney General^ 
* • 7 Price, 146i 
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Subject of. [AGREEMENT I. II.] Construction of. 5 

I. Subject of.‘ to be registered in the names of two only, 

and that the three shall share the profits,* 

]. A contract wi^h the proprietors of a is illegal, on the ground of* public policy, 
theatre, not to write dramatic pieces for jt being a contrivance to escape the provi- 
any other theatre, or a similar restraint sious of the registry acts. Battersby v. 
of a performer, is legal, and does not Hmyth, 3 RJad. IJO. 

resemble a covenant restraining trade ge- g. An equitable interest under a con- 
neralSy. Morris v. Colman, tract of purchase may be the suliject of 

ISVes. ^7* sale. The subcontract converts the ori- 

2. Agreements for contribution td^tbe ginal vendteioto a trustee of his equitable 
expenses of litigation without a common imercst for his vendee, who acquires the 
interest, though not favored, ought not same rights which the original vendee bad 
to be treated harshly. Jt'ild v. llohson, to the beiietits to be derived under the pri- 

2V, 112. mary contract. Such subcontracts are 

3. Whether an agreement lor the sale not ^ iihin the doctrine of champerty and 

of the business of an attorney is in its maintenance. Wood v. Griffith, 
nature valid ? Quicfc. Bozon Tarlov:, 1 Swan 56. 1 Wil. 45. 

1 Mer. 4o<). 9. The Court wi.l not admit the dis- 

4. An agreement between the plaiiititf, tinclion between malum prohibitum and 
a citizen oi the Ihiitcd States, and the tmfum in se, when applied to a contract 
defendant, also a cili/en of the United to do a thing prohibited by the laws. Ila- 
States, and an English subject, for the uington DuClmtd, 2 Swan I6I (a)* 
exportation of goods Iroin England to 

America, on their joint account in time CoNSTRVCTlOX OF. 

of war, “ provided a peace was not likely 

to take place between the lespwiive Go- 1. An agreement for a lease for seven, 
vernments at the time of shipi>ing llie fourteen, or twenty-one years gives the 
goods." On a bill for an account as a ! opliou to the lessee alone. i*r kc v. Dyer, 
setroff against a separate demand, f.u 17Ves. 363. 

which the defendant had brought an 2.* Construction of a contract that a 
action against the plaintiff, an injunction refeicnceot the expenses was confined to 
which hud been obtained on the filing of the expense of the conveyance, but the 
the bill was dissolved, on the ground of evidence of the attorney was admitted for 
its being an illegal contract, although the the defendant to prove the intention of 
goods shipped in pursuance of the contract both parties, according to verbal instruc- 
did not sail till af*’r a peace was made, tions, that the plaintiff, the puithaser. 
And although the defendant had not re- should also pay the expense of making 
lied on the illegality of the contract as a out the defendant’s title. Ramsbottom v. 
ground of defence, the Court itcelf setting Gosden, 1 V. & B. l6'5. 

up the objection. Evans Richardson, 3.'There are decisions giving difi'erent 

3 Mer.^469. constructions to the words, “ be the same 

5. Expectancy of an heir, either pre- more or less,” added to a staiement of the 

sumptivetir apparent, the fee simple being quantity of an estate; sometimes extend* 
in the ancestor, is not an interest or po*- ing only to cover a small differendis and 
sibility capable of being made the subject somelmies leaving the quantify altogether 
of assignment or contract. Carktnn v. uncertain. If inchwH ituhistcr. • 
Leightonp s Mer. 607. 1 V. & B. 376. 

O. A secret agreement with the pro- 4. \fords in an agieenient will be 
prietors of a public work for compeu- construed so as to have some meaning, 
sation, in order to prevent their oppnsi- rather than be rejected: therefore, where 
tiou to a bilMn Parliament, to establish a the vendor proposed a.pi ice, “ clear of all 
similar public vork, is invalid, it being a expenses," it was construed, that the pur- 
fraud upon the Legislature, and contrary chaser should hear the expense of making 
to principles of public policy. VauiheUl bbt the title j the law imposiag upon him 
Bridge Company v. Earl Spencer, the expense of the conveyance. Stratford 

2 Mad. 356. \,Bosworth, :/V. & B. 341. 

7. A title to freight may be acquired 5. The wdrds “ ground rents,” .in a 

by assignment, and sich assignment is primed particular ot sale, must be con- 
not within the registry^ts, but an agree- strued according to the general accepto- 
meat by three persons/ to purchase a ship tion. Stewart v, AUuton, I Mer. 20. 
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C>. Agreement on dissolution of part- 
raership, that tlie continuing partner 
should, in consideration of an asngnment 
to him of the partnership propert^^ includ¬ 
ing a lease of the premises on which the 
business was canied on, secure to the re¬ 
tiring partner the payment of an annuity, 
by bond, conditioned to be void on pay¬ 
ment of the annuity, on his using his en¬ 
deavours to get a renewal of the lease; or 
** in case he should at any time after the 
expiration of the then existing lease, be 
dispossessed of, and compelled and obliged 
to quit the premises, without any collu¬ 
sion, contrivance, consent, act, or default 
of his ownthe continuing partner ob¬ 
tains a renewal of the lease, and after¬ 
wards becomes baukrupt, and the renew¬ 
ed lease passes under the assignment of 
bis estate. This is not such an eviction 
or dispossession as was contemplated by 
the agreement, in the event of which tlie 
annuity was to cease. Holylund v. De 
Mendez, 3 Mer. 184. 

7. On the question of executing an 
agreement, hardship cannot be adverted 
to, unless it amounts to a degree oS in¬ 
convenience and absurdity so great, as to 
adbrd judicial proof that such could not 
be the meaning of the parties. Vrebile v. 
Boghurst, 1 bwanston, 329* 1 'Vil. 177. 

8 . I'he motives inducing a party to 
enter into a contract, are not to be con¬ 
sidered unless expressed in the contract 
itself. Boehm v. Wood, 

1 Jacob & Walker, 422. 

9. The plain meaning of the words 

** without reserve,” in a particular of sale, 
is, that no person will be employed to bid 
on behalf of the vendor, for the pi.rpose 
of keeping up tlie price, and whure in 
such case a puffer was employed for the 
vendor, and actually bid: held the vendor 
was npt ontiiled to a specific performance 
against the purchaser. Meaduwi v. 'Tan- 
nerf 5 Mad. 34. 

10 . Equity, in construing the effect of a 
contract, never departs from what kppears 
on the face of the instrument to be tlie in¬ 
tention of the parlies, unless contrary to 
some principle of law. Pent land v. Stakes, 

2 B. & B. 73. 

11 . “ Reasonable time,” in mercantile 

transactions, not applicable^ to cases o^' 
contracts, respecting real property. Jes- 
$op V. King, * 2 B. & B. 93. 

III. VnAT SHA1.3C.* B£ A SIOKATURE 

WITHIN THE STATUTE OF FRAUDS. 

1 . Tbj n cie circumstance of the name 


of the party being written by himself, in 
the body of a memorandum of agree¬ 
ment fur a lease, will not constitute a sig¬ 
nature within the meaning of the Statute 
of Frauds. Stokes v. Moore, 

1 Cox, 219. 

2. A specific performaiicip of a con¬ 

tract concerning land, will not be decree** 
on the signature of an agent without au¬ 
thority, and the question as * to ibe 
agent’s authority, when denied by the 
answer and by his deposition, must be 
determined by an issue. Boreard v. 
Braithwaite, 1 V. & B. 202. 

3. Whether a note written in third 

person,“Mr.T. proposes,” &c. (making an 
offer to purchase) being accepted, amounts 
to a contract in writing signed within 
the Statute of Frauds.— Queere. Mori- 
son V. 'Tumour, 18 Ves. 175. 

4. An agreement to purchase land, 
&c. by letter, is suflicicntly signei' with¬ 
in the statute. Stratford v. liosKorth, 

‘ 2 V. & B. 341. 

5. An agreement evidenced by a me¬ 
morandum lu writing, entered in the book 
of an !iuiljflri2ed agent, signed by tiie 
agent’s clerk, and afterwards approved of 
by the agent, is not an ugreeruent signed 
according to the statute. Blare v. Sutton, 

3 Mer. 237. 

6. An agreement to sell laud within 

the Statute of Frauds (s. 4.) by a letter, 
signed by the vendor, connected with his 
proposal by a note in the third per¬ 
son, specifying the price. Western v. 
Jiimeil, 3 V. Sc B. 187. 

7 . An agreement to *‘ the terms first 
proposed,” IS a binding agreement, where 
the correspondence clearly erntaiued the 
terms; and although the subject matter 
was feft to be ascertained by extrinsic 
evidence, which is admissiblcr for that 
purpose, though not to vary the 
terms; and the vendee’s nt.me at the 
beginning of a letter written in the third 
person, is a sufficient signature Within the 
statute. OgHvie v. Toljavibc, 3 Mer. 53. 

8 . Provided the name be inserted in an 

instrument in such a manner as to have 
the effect, of autheiiiicating it, the requi* 
sition of tbe statute, with respect to sig¬ 
nature, is complied with, an^ it does not 
matter in what part of the instrument 
the name is found. Ibid, 62 , 

9. Specific performance decreed against 
the purchaser of an estate by an agent, 
upon the signatuij: of the agent’s name 
by the auctioiieei^Whu is an agent law¬ 
fully uuthuri 2 i.d iiA- that purpose, within 
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the Statute of Frauds. Kemeys v. Proc¬ 
tor, 3 V&B 67» 1 Jacob AWalker, 350. 

10 . There is no provision in the Sta¬ 

tute of Frauds to (prevent the specific 
execution of an agreement signed only by 
one of the parties. Lord Ormond v. An¬ 
derson, 2 B. & B. 370. 

11 . In equity it is lh.5 constimt prac¬ 
tice to enforce contracts signed only by 
one par^. Lord Ormond v. Anderson. 

* 2 B. & B. 371. 

IV. Parol agreements VITHOUT the 

STATUTE OF FRAUUS. 

» 

1 . In case of a parol agreement, that 
upon plaintitf’s procuring a release of a 
right from a stranger, defendant would 
convey ; and the plaintifl' procures the re¬ 
lease by paying a valuable considera¬ 
tion, this is not suflicient to entitle the 
plaintiff to a decree tor a specific perforni- 
ance, and the Statute of I'rauds may, ne¬ 
vertheless, be pleaded to ii suit seeking to 
enforce such an agniement. O’lteilly 

V. Tliompsim, 2 Cox, 271. 

2 . Parol agreement for a lease of 

hmds, the rent to he ascertained by iirbi- 
tiation, possession taken by the pur¬ 
chaser, though without express assent of 
the vendor, yet acquiesced in for eight 
years, and expenditure permitted. A 
specific performance of the agreement was 
decreed according to plaintiff’s evidence, 
against the assertion of a right of resump¬ 
tion by the answer, and one witness, not 
piuving that it had Leen admitted, (ire- 
gory V. Mighell. 18 \’es.328. 

3. Whether payment of part of thepur- 
rhase-money is part performance of a pa¬ 
rol agreement, taking it out of the Statute 
of Frauds.— Quart, Avehng v. Knipe, 

.JpVes. 446*. 

4. A., tenant for life, with a power to 
lease by deed duly executed under her 
band and slal, reserving the best yearly 
rent. Plaintiff enters into possession, and 
expends %nnuey in building, under an 
agreement for a lease, evidenced only by 
the memorandum in writing, entered in 
the book of A.'s authorised agent, and 
signed by thf^gent's clerk only, but which 
had been approved of by the agent accord¬ 
ing to the usual course of business. A. 
dies, and a bill for specific iwrforra- 
ance is brought against the remainder¬ 
man. This is not a suflicient agreement in 
writing not being simied by an agent 
properly authorized, anl the memorandum 


not containing some of the material terms 
of a'lease, which were left to be made 

A 

out by parol evidence; nei^ier can it be 
established as a parol agreement in part 
perfoniscd, both as it was not the agree¬ 
ment of the principal, nor of the autho¬ 
rized agent, and also because the remuin- 
dcr-iiiun has been guilty of no fraud upon 
which t*» charge him with the consequen¬ 
ces of the contract. Also the plaintiff is 
not entitled to compensation from A.’s re¬ 
presentatives for money laid out by him 
on the faith of the uBeged agreement. 
Such compensation being in the nature of 
damages, and the fault lying in the plain¬ 
tiff's own negligence. Jilorc v. Sufion, 

3 Mer. 237. 

5. Specific performance of a parol - 
agreement to grant a lease decreed on the 
testimony of one witness, confirmed by 
circiiiHstuiices against thedenial in the an¬ 
swer after part-performance by delivery of 
possession. Murphett v. Jones, 

1 Wil. 100. 1 Swan. 172. 

6- A parol agreement, although brought 
within the principle upon which a Court 
of Ecynty would decree a specific perform¬ 
ance upon acts of part performance, is not 
an agreement within the intent of the 
Stut.^ IJ) Clco. 3, c. 121. s. 19. Ex 
parte Sutton, 2 Rose, 86. 

7. I n an agreement for a lease for lives the 
lives must be named, or it must he settled 
who Is uftei'wurds to name them; and 
lives must Le named which were in exist¬ 
ence at llie time of the agreement; and if 
without any previous stipulation the te¬ 
nant names the lives, and the landlord aji- 
proves, the decluralion of approbation, if 
it operates any thing, is a new agreement, 
to which, if parol, no antecedent improve¬ 
ments can give effect. Wheeler wD'Esterre, 

2 Dow, 359, 

8. Possession taken, referrible only to 
a contract of sale, is part pcriorntauce; 
and parol evidence may be given of the 
terms of it. Sai age v. Carroll, 

, 1 B. A B. 282. 

p. On a bill for a specific execution, 
relying on part performance, the agreement 
must be proved as stated. Ibid, 551. 

10. Parol agreement'proveel by one wit¬ 
ness corroborated by others, and not de¬ 
nied by the answer, enforced upon the 
grounds of part performance. Toole v. 
Medlicott, 1,B. Ik B. 393. 

11. An agreement in writing for a 
lease not signed by thu party sought to be 
charge-], specifically executed on the 
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ground of part performance* viz. posses- 
eion taken and rent paid according to 
Hhe terms of the agreement. Kine v. 
Bd^e, * 2 B. & B. 343. 

IQ. Parol agreements in part per/orined, 
not resting on the agreement only, aie in 
equity excepted out ut the statute. 

Ibid, 317. 

13. If possession be distinctly referri- 
ble to the contract alleged in the plead¬ 
ings, it is considered as part-perfornjance, 

Ibid, 348. 

14. The court of late has inclined 
against the specific performance of a ptirol 
agreement on the admission of the con¬ 
tract by the answer. Ex parte Whitbread, 

19 Ves. 212. 1 Rose, 300. 

V. Waver, or abasidoument or. 

1. Time as of the essence of a con¬ 

tract waved by a protivcted treaty, jrvod 
V. Bernal, 19 Ves. S^O. 

2. A party may by his acts and con¬ 

duct wave a right which he possesses, 
and this may be dpne without its being 
reduced to the shape of a specific contract. 
Ogilvic V. I'ol/amfir, 3 Alftr. (lo. 

3. The terms ot an agreeiiieul may be 

such as to make time tlie essence tH' the 
contract, but this benefit may be watted 
by the subsequent conduct of the parlies. 
Lev^ V. Linda, 3 Mer. SI. 

Iludson V. Bartram, 3 .Mad. 4+0. 

4. A parol waver of a written contract, 
amounting to a complete abandonment of 
the contract, ai^ clearly proved, or even 
parol variations so acted upon that the 
original agreement could no lunger be en¬ 
forced without injury to one party, Vould 
bar a specific perlbrmance; but varfktious 
verbally agreed upon arc not suflicient to 
prevent the e'ceculion 11 a written agree¬ 
ment, tho situation of Uic parlies in all 
other rc.<}perts remaining tiie same. 

Iti this case the vurialious were all for 
the advantage of the defendant by gra¬ 
tuitous covenants of the plaintiff.* Price 
V. Dyer, 1 7 Ves. 356'. 

5. The refusal of the lenunti the vendee, 

to execute a lease as. satisfied with, and nut 
repudiating the agreement, is no ground 
for refusing him bubsequently a specific 
jierformance. G ourlay v. D^ke of Somer¬ 
set. . 1 V. & P. 6*8. 

6. Bill by veddor for a specific perform¬ 
ance of an agreemept against the vendee 
and an assignee of the cnitract. The 
plaintiff having delivered liife abstract of 


title to the assignee, received instalments 
of the purchase-money from him, ad¬ 
mitted him into possession, and ufi'ering 
by the bill to convey to him only, was 
considered as having accepted him us the 
purchaser, and the bill, as against .tthe ori¬ 
ginal vendee, was dismissed without costs. 
Holden v. Huyn. Mer. 47. 

Whether it the bill had been filed agair it 
the vendee only.—Qaare. ^ J/^id. 

6. «On a bill by vendor for specific per¬ 
formance, with an allowance to the de¬ 
fendant by way of compensation for a part 
of the estate to which the plaintiff is una¬ 
ble to make a good title; the defendant, 
having taken possession under the agree¬ 
ment, one of the terms of which was, that 
immediate possession should be given; 
and, in the course of disputes, which arose 
subsequently, as to the title to this part of 
the estate, having been turned out of the 
possession so taken: held, that the vendor 
in so turning liiiii out of po.sses on, had 
abandoned his right to a specific perform¬ 
ance; and the bill was (iismissed accord¬ 
ingly ; williout going into the question as 
to the inatciialily of the dcfccUve part. 
KnatchbuU v. Crutbtr. 1 Mad. 153. 

S iMcr. 124. 

7. A purchaser cannot abandon an 

agreement on the ground of the vendor not 
liavmg pi;i fected llie title within a reason¬ 
able tune, wlicie the tormer being in pos¬ 
session hud been uwatc, from an eaily pe¬ 
riod of llic treuU, lb.it there w.is some ob¬ 
jection to tlie abstract, but had neverthe¬ 
less continued to negociule, and then sud¬ 
denly signified his intention to ubatidon. 
Warde v. JtJ/'ery. 4 Frice, 294. 

8. After bill, answer, and replication, 

no further steps taken in the cause for a 
penu^ of more than twenty years: tins is 
not of Itself a sufiicicnt reason for refusing 
a specitic perTormance, where'there has 
been acquiescence uu both sides. Cane v. 
Lord jilien. 2'Dow, 289. 

9. The mere length of time during 
which a suit has been depending, dues not 
operate as a bar to specific performance. 

• J6id, 298. 

10. Bill in 1805 for performance of an 

agreement made in 1761 fur sale of lands, 
and decreed accordingly b^ow; but the 
decree reversed in Dcmi. Proc, defendant 
having been left in possession as owner for 
a long time, and plaintitl having dune acts 
inconsistent with the notion of bis being 
owner himself, which was considered as 
amounting to a tvaver Earl oUiosat v. 
Sterling, 4 Dow. 412. 
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VI, Jurisdiction as to STECiric 
fertormamcb. 

1 . A Court of Equity will exercise its 
<)iscreiioii in cases of suits for specific per¬ 
formance, by dismissing them, and with 
costs; although the same circumstances 
would not induce the court to molw a de¬ 
cree to cancel the agreement on a bill filed 
for that purpose. Davis v. Spnonds^ 

• 1 Cox, 402. 

. 2. There are many cases where the 
Court of Chancery will not disturb an 
agreement executed, though it would not 
•lidve earned it into execution; and where 
lefusing to execute an agreement, it will 
leave the party at law, oi' order the agree¬ 
ment to be delivered up. Willan v. It'il- 
ian, leVes. 83. 

3. Equitable discretion to letid or refuse 
aid, to execute a contract for a purchase 
is not arbitrary. Backlc v, Mitchell, 

18 Vfis. JII. 

4. A bill for a specific performance of 
an agreement, is au application to the 
(bscreiion or rather to the extraordinary 
jiirisiiiction of the court; which cannot be 
<Aercised m favor of persons who have 
i iept on their rights, or have aecjuiesccd 
for a long tune in a title and possession 
adverse to their title. Monre v. iUakc, 

1 1$. & B. (iy. 

5. I'o obtain a specific performance, 

the rase should be clear of doubt, l-'loud 
V. Finlayf" 2 IJ. &: H. 16'. 

(). The discretion of the court in grant¬ 
ing or refusing a spe ific execution, is re¬ 
gulated by established piinriples. Un til 
V, Jlmsep, 2 B. iS: B. 288. 

7. Where the equitable title is complete, 
a legal conveyance will he decreed, though 
the proper'.y may have been much enljaiic- 
t*d or (h'prrcialed in value. Ibid, 287. 

8 . Equity has jurisdiction to compel 
the specific performance of a complete 
contractf bifl cannot supply any term not 
agreed on. Lord Ormond v. Anderson, 

* 2 B. & B. S69, 

VII. WHEN A SFECIFIC PfUFOnxiANCE 

SHALL Olt SHALL NOT DE DECREED. 

•(u) Annuity. 

1 . Specific performance of an agree¬ 
ment for the sale of au annuity, to com¬ 
mence from the date of the agreement, 
and to continue for three lives, to be nam¬ 
ed by the grantee, was ^ecreed where the 


lives had not been named, the delay hava 
ing been occasioned by the grantor. Prit^ 
chard v. Ouey, 1 Jacob & Walker, 396. • 

(ii) Arbitration, Reference to, 

1. A bill will not lie to enforce a spe¬ 
cific perforiiiant^* of an agreement to re¬ 
fer to arbitration. Under particular cir¬ 
cumstances, as in the case of the Opera 
House or a brewery, where there were 
many partners, the parties were left to 
the remedy they had chalked out for 
tJicmsclves; the court refusing all inter¬ 
position, not acting through the agency 
of the arbitrators, appointit.g them to 
take the accounts, and adopting their de¬ 
cision as tlie decree. Courtay v. the Duke 
of Somerset, 19 Ves. 431. 

(c) Avard. 

1. A parol agreement, entered into in 

the course of the proceedings before an 
arbitrator, that the arbitrators shall de¬ 
termine as to a lease to be granted, is 
within the statute of frauds; and there¬ 
fore flit- award cannot he enforced. lFai~ 
tt rs V. Morgan, 2 Cox. 369- 

2. The circumstance of the K. B. hav¬ 
ing rtf^used an alucliiuent for contempt, 
for Don-performi.nce of the award, is not 
ground to prevent this court from decree¬ 
ing u specific peifurmaiice; the opinion 
nt that court upon an attachment, being 
little more than the opinion of their otU- 
cer. H ood Ciii/tth, 1 Swan. 30. 

1 Wil. 45. 

3 . The specific i>crfoTt«nnce of an 

award may be compelled in equity, on the 
principle that the award only ascertains 
the tci«is of u pteviuus agnement be¬ 
tween the parties; and although the ille¬ 
gality of the acts, of which it directs the 
execution, will alford a ground fpr refus¬ 
ing to decree the pcrforiiiaiice, the court, 
coiisideriug an award as the’decision^f 
Judges chosen by the partie«, will not exa¬ 
mine wIiEtber it is unreasonable. Wood 
V. Griffith, 1 Swan. 43. 

1 WU. 34. 

(d) Bankrupt, Assignees of, 

1. A., lessee of iron works, &c,, sub¬ 
ject to payraetrt of rent and performance 
of covenants, assigns to B.« as a security 
for sums advanced and to be advanced, ic- 
serviog to himself a Inere equity of re- 
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d«mption. A. becomes banknipti and 
his assignees agree to conv^ to B. the 
i^uity of redemption in the demised pre> 
mises. The assignees cannot enforce a 
specific performance of this agreement, by 
compelling B. to accept an assignment 
with covenants for indemnifying the 
bankrupt and his assignee^ against pay* 
ment of the rent and permrmance of the 
covenants reserved by the original lease. 
Wilkins V. Fry, iMer. 244.2 Hose, 371* 

2. A., being tenant for life, with re* 

mainder to his children, redeems the land* 
tax on the estate, with his own money, in* 
troducing into the contract for the re¬ 
demption bis own name, and that of 
another, as trustees fur his children, and 
afterwards becomes bankrupt. Ot; bill 
by his assignees against a purchaser, under 
the commission, of the Iii'e*estate, and of 
the land-tax so redeemed, a specific per¬ 
formance was decreed, as being within 
the statute, 1 Jac. 1. c. 13, s. 5. Etiily 
V. Guy, 3 Mer. 702. 

3. I'he assignees of a bankrupt are not 
entitled to the specific execution of a con¬ 
tract for a lease entemd into, with a view 
to the personal accommodation of the 
bankrupt. Flood v. Finlay, "i, 

2 B. & B. 9. 

t 

(c) Consideration, adequate or inadequate. 

1. An undertaking contained in a letter 

from a devisee of real estate, to a legatee, 
to pay interest upon her legacy, which 
was charged upon the estate, according 
to a rate fixed by an order of court, pro¬ 
vided such legatee would join in a sale, 
was held to he upon sufficient considera¬ 
tion for a specific performance; it appear¬ 
ing that several expensive suits, in .which 
the devisee was engaged, would thereby 
1)6 terminated, and the estate bettered; 
and suc^ undertaking was not waved, 
because no notice was taken of it in sub¬ 
sequent articles of agreement to sell. 
Griffith V. Sheffield, I Eden, 73. 

2. Mere inadequacy of price, where it 

cannot be used as evidence of fraud, is not 
of itself sutiicient to prevent the court 
from decreeing a specific performance of 
an agreement for the purchase of land. 
CoUier V. lirowUf 1 Cox, 428. 

ifi. Inadequacy of consideration is not 
of itself sufiicieot to set asiAe a contract. 
Merediths v. Saunders, S Dow, 514. 

Griffith V. Spralley, •! Cox, 383. 

4 . But if the prfee agreed to be given 


is much beyond the actual value, as where 
an estate which had been refused by the 
defendant’s father, a few days before, at 
and ;£(l,000,wa8 agre^ to be purchased by 
the defendant for ^6,000 present money, 
and ^14,000 more on the death of a man 
aged 6*5; although without any circum¬ 
stance of fraud or surprise, the court will 
not aeeree a specific performance, br% 
pn.|be other bund, wilt not rescind the 
agrb^ent. Dayv.Kcvman, 2Cbx,77. 

5. The distinction between contract 

and trust, with reference to the want of 
consideration, has been acted upon under 
the same instrument. Fulveriqft v. Ful- 
vertoft, 18 Ves. 99- 

6. Inadequacy of consideration, is not 
a ground for resisting |he execution of a 
contract to sell; the vendor not being un¬ 
der any incapacity or deficiency of judg¬ 
ment, or led by accident or design into a 
misapprehension of the value. Western 

Russell, 3V. & 187. 

7. Trustees arc not to be compelled to 
perform an agreement, entered into under 
mistake, to sell for an inadequate consi¬ 
deration. Bridgcr v. Rice, 

1 Jacob & Walker, 74. 

8. Where the agreement purports to be 

for \uluable consideration, the court can¬ 
not say that it iiaparlly for valuable con¬ 
sideration, and partly for natural love 
and afl'cetion, meicly because it is made 
between relations; otherwise, no agree¬ 
ment for valuable consideration between 
relations could ever be questioned, how¬ 
ever inadequate the consideration. Wil- 
lan V. Willaa, 2 Dow, 274. 

(/) Cred ifors. Composition with, 

1. Equity will decree a specific per¬ 
formance of an agreement to pay a com¬ 
position to creditors of another person 
in promissory notes. iMuiides v. Col- 
lens, 1,7 Ves. 27 . 

(g) Debt, Purchase qf*, 

1 The court will entertain a suit for the 
specific performance of a contract for the 
purchase of a debt. It is within the ex¬ 
ception to the rule that Coq^ts of Equity 
wUl not compel specific performance of 
contracts for the sale of personal chattels. 
Wright \,BeU, 5 Price, 325. 1 Dan. 95. 

(4) Executor of Vender, agemst, 

1. Thetestator 




t 
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s real estate, the purchau money for 
which exceeded the amount of his personal 
estate, by his will, mode a few days after¬ 
wards, attested by fliree witnesses, “ as to 
all the worldly goods that it Imd pleased 
God to bless him with,” gave and be¬ 
queathed to his wife and two sons^ ** all 
his goods, cattle) chattels, peisonuj^tatc, 
and ellects, whatsoever;” and in case his 
SOBS died without issue, Sec., he gave‘the 
children’s share of the personal estate 
and eflects” over: and testator died l)erote 
the purchase could be coiiiplcUal. I'ln; 
agreement was decreed to be specifically 
performed; and the words of the will be¬ 
ing iusufGcicnt :(» compiebend real estate, 
tbe estate to be conveyed to the eldest son 
and bis heirs. Calc v. Care, 

2 Eden, ISi)* 

(t) Tamilt/ Compromise. 

1. 'i'he court will support contracts 
entered into to preserve the peace of fami¬ 
lies ; and therefore, where a sun, upon his 
marriage, joined with his father in reset¬ 
tling the estate, and by a memorandum 
executed at the same time, agreed to se¬ 
cure ;C500 to each of his sisters. Held 
that tliere was sutheient consideration for 
the court to decree a specific performance 
of this agiecinent; an attempt to shevv 
lliat it had been obtained by an undue 
«-xercise of parental influence having tailed. 
H'ljclnrlci) V. U'yeherky, 2 Eden, J75. 

2. Specific perfonuunce decrewl ot a 
parol agreement us to land, the eflecl of a 
iaimly coiiiproinise of douiiiful rights, 
witil part priforniunce by possession uinl 
iuipinvemcnls, and acquiescence fttr 
nearly nineteen years; ll.« grandfather 
ot the parlies being pcruiiUed to act 
upon bis conception of tlieir rights, and 
winch was not quesliuned at llit- lime by 
the defendant, who cunnot object that he 
acquiesced under expertations from the 
grandfai|||er,wbich were in put Idisappniin- 
ed. Stoekfey v. Stocklcpi 1 V, U. 23. 

3. Euimly coiufiroinise is favored in a 
Court of Equity, if rcasona'ble and upon a 
doubtful right; even in the strongest 
case, where sme parly was drunk at the 
time; but upon a mere supposition of 
Tight, which proves erroneous, ijuiere. 

I hidf SO. 

4. In an arrangement settling the in- 
iciesto of all tbe branches trf a family, 
children may contract with each other 
to'give to the parent, hvho has a power 


to distribute property among them, soate 
advantage, which the parent, withou^ 
their contract with each •other, cannot 
have. Davis v. Upkillt 1 Swan. 136. 

5. Tbe Court refused to enforce a 
deed, executed by the heir and ether mem¬ 
bers of a family, to determine their in¬ 
terests under tlif will and partial intestacy 
of an ancestor, on the alleged ground of its 
being a cotnproiiiise of doubtful rights, 
or a family arrangement; where it ap¬ 
peared on tbe face of the deed that tbe 
parties did not understand their rights, 
or the nature of the transaction, and 
that the heir surrendered an unimpeacha¬ 
ble title, williont consideration, and evi¬ 
dence being given of his gross ignoiance, 
hubitual intoxication, liultility to imposi- 
tirtn, and want ol professional advice, 
altliougli there was no direct proof ol 
Iraiid, or undue influence, and tbe deed 
bud been acipiiesced in for hve years. 
Dunnage V. White, 

1 Wil. 67 . 1 Swan. 137. 

(A) Gooinpill, Sale of, 

• 

1. 'Die Court will not execute a ijon- 
triict for the sale of a goodwill, nor enj m 
iigay,ist any proceeding at law under siuh 
agreement. Barlvr v. Conal/y, 

1 Jacobs Walker, 57C. 

(/) InelnDurc Act, Tntenst under. 

1. In the case of an inciosuie by Art 
of i’urliauient, urliicb coiituined a clan e 
etiabliiig a sale, and decla|:ing the convey¬ 
ance valid before the award of the Com- 
lutssiuners, a pureliastT, wi.n full notice 
ot ail the circumstances, will be com¬ 
pelled to a specific performance, notwiih- 
slaiubng the possibility of the commis¬ 
sioners varying the allutiuents. King\- 
ley V. I'oawg^, • 

17 Ves. 468, 1$ Ves. 207. 

• 

, («/) Lease, 

1. An agreement for a lease, with 
covenant for perpetual renewal at a I xerf 
rent, of premises held under a church 
lease, renewable u|>on hues cuiitmuuliy 
increasing, was decreed to be delivered up 
on tbe ground not of fraud but surprise, 
neither party understanding theeftectof it. 

A single lerise lor 21* years refused, 
no teiiiia HppVariugip the agnwment for 
such an in iciest; and, under the ciicuin- 
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If 

ctances, pennUsion to ti^ the effect of 
it at law was refused. U'ilian v. TFUlan, 
\6 Ves. 72. 2 Dow, 274. 

2. Tenant naving committed breaches 
of covenant by waste, treating tbc land 
in an unbusbandlike manner. Sec. for 
which the lessor had a right of re-entry, is 
uot entitled to a specific performance of 
an agreement for a lease. Hill v. Bar- 
clayy 18 Ves. 63. 

S. Decree for specific performance of I 
an agreement for a lease, rejecting one ^ 
term for such conditions, &c. as sliall be 
judged proper by I. G., and substitut¬ 
ing a reference to the Master, the agency 
of J. G. not being c' the essence of the 
contract. Gourlay v. Duke of Somer¬ 
set, 19 Ves- 429. 

4. Bill for a specific performance of a 
contract to make a lease to the defend¬ 
ant, was dismissed without costs, the 
plaintiff having, after answer filed, given 
notice to quit, accorc ng to a proviso for 
determining the lease. fFestern v. Pirn, 

3 V. Sen. 197. 

5. The specific performance of an 
agreement for a lease by the piatnV’ff to 
the defendant, was refused,where the term 
baid expired before the hearing, and cer¬ 
tain acts of waste committed by t^e in¬ 
tended lessee, while in possession, being 
so trifling, as to entitle the plaintiff, in an 
action on the covenants to be inserted in 
the lease, to merely nominal damages. 
Heshittv, Meyer, 1 Swan. 223. 1 \Vil.5)9, 

6. Whether a specific performance of 
an agreement to grant a lease, will in any 
case be decreed after the expiration of 
the term, queers. Nesbitt v. Meyer, 

1 Swan. 226. 

1 WiT, 99. 

7. A. conveys or assigns his interest 
in lands to B., in consideration, among 
other things, that B. should make or 
give back a lease to A., of a half, or 
portion of the lands, and in consideration 
al^ of a loan of £ 200 by B. to A. B, 
covenants to execute the lease according¬ 
ly, subject to the repayment of the £ 200, 
for which B. has a judgment. No lease 
actually made, but A. remains in pos¬ 
session of his portion on bis equitable 
title. B. lends further sums to A., and 
obtains judgments for these sums, and 
Item conveys the whole lands, and assigns 
the judgments to C. C. issues writs of 

Ji. feu on the* judgments, and in 1761 
procures a sale by «the sheriff' of A.'s in¬ 
terest in the lands, and on ejectment 


brought on the demises of the purchaser 
and of C., A. is turned out of possession. 
A. in 1782 files his bill in Chancery, for 
relief and execution*of a lease to him, 
according to the agreement, but, from 
embarrassment in his circumstances, 
does not further prosecute the suit till 
1801. No steps taken in the interval to 
dismiss. In 1808 the bill dismissed by 
the Court of Chancery in Ireland. The 
decree of dismissal reversed in Dam. Proc. 
I'he right to a suit in equity not being a 
proper subject of sale by the sheriff 
under a f. fa, the sale was a nullity, and 
the delay in prosecuting the suit being' 
well accounted for, and no steps taken 
by the defendant to dismiss the bill; and 
at any rate the right Co the lease does not 
rest merely on the landlord’s coveninit, 
but is part of the consideration of iliat 
conveyance or assignment by which the 
landlord himself acqiiiied his title. 
Therelore the principle of delay does uot 
I apply, and A. ought still to have his 
lease executed in terms of the contract, 
and has his relief in equity without tlie 
necessity of resorting to the Court, out of 
which the Ji. fa. issued. Moore v. Blake, 

IB. &rB, 62. 4 Dow, 231. 

8. A contract tor a new lease entered 
nto by tenant for hie, and void as against 
a remainder man, the surrender of live 
former lease, coiiMituting part of the 
consideration, will not be specifically ex¬ 
ecuted, being contrary to the leasing 
power of letting at the best rent. ElUird 
V. Lord LlanUqff, I B. & B. 241. 

t). Equity will not direct a lease, void 
under a power, to be cxi-cuted; as it would 
not bind the inheritance, and might cm* 
barrass the remainder man. Ellard v. 
LorddJttiidqff', 1 B. & B. 2.'il, 

(n) Lease for Lives, 

1. Agreement in 1800 for a lease for 
three lives generally, no particular lives 
being named, C. purchases the estate 
from the tbc lessor, subject to the agree¬ 
ment, and rweivea the rent from the 
lessee, who continued to occupy till 1808, 
when C. refused to perforai the agree¬ 
ment, upon the ground ofr not having 
seen the terms till 1807. Bill by the 
lessee for a specific performance, naming 
three of his own children, decreed in the 
court below; and the decree, with some 
variations respecting the previous condi¬ 
tions by the tenpnt, affirmed ip Dm. 
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Proc. under the particular circumstances: 
for,though the agreement should have been 
completed, and the lives named at the time 
of the purchase,yet tht parties were clearly 
going on os if the one side had been 
entitled to performance, and the other 
bound to perform, so that there had 
been mutual default; and notwithstanding 
the alterations made in the decree us to 
the {;ondkions to be performed by the^- 
ti-nant, the lessee was allowed £ 100 
costs, the appellant not having called 
below for the proper provisions as to 
these conditions, and the tenant having 
^ecn considerably harassed with ex¬ 
penses in the course of the suit, and 
with actions for use and occupation. 
Kensington (Lord) vt Phillips, 

5 Dow, 6l. 

2. Parol agreement, in 17^2, for a 
lease for three lives not then named, nor 
any stipulation as to which of the parties 
should name them, at a rent of 1 : 15i. 
per acre. Tenant enters, and considera¬ 
ble improvements are made; and, in 1784, 
or 17 83, the rent is reduced to .£ 1 : 1 Oi. 
jicr acre. Tenant names the lives in 
1786', one of them not in existence in 
1782, when the agreement was made, 
and evidence that the landlord approved 
of them, but none of the improvements 
tiiade after that declaration of approval, 
tin bill for specitic performance, Lord 
C'laic decreed execution of a lease for 
three lives named in 1786, at .£1 ; 10s. 
per acre, the rent under the supposed 
agreement of 1782 being ^1 : 15*., and 
even that agreement was denied by the 
answer. Decree afterwards reversed, 
us to the execution, by Lord Redesdale, 
who directed further inquiries as to the 
improvements. Report that the. im¬ 

provements were made at the landlord’s 
expense, and bill dismissed. Held that 
it ought to have been dismissed in the 
first instance. 1st, Because no lives 

were named at the time of the agreement, 
(1782), and no stipulation made as to 
which of the parties should name them. 
2d. Because one of the lives afterwards 
, named was not in existence in 1782. 

dd. That supposing the landlord to have 
■ declared. his* approbation of the lives 
; named in 178G, no antecedent improve- 

I i^ts could give efl’ect to sucL a declara¬ 
tion. 4th. That if a new agreement bad 
been made in 1786, in other respects 
tinobjectiotiabie,it was not that on which 
? the bilL was founded. Wheeler v. 
\ l> £slcrmt 2 ©ow, 359, 366. 


3. A lease for lives of lands in Ireland, 
renewable for ever, is not absolutely for¬ 
feited by extinction of all tl|p lives, and * 
neglect to pay the hnes for renewal, even 
after notke from tbe lessor; and, under 
particular circumstances, may be enforo 
ed after a lapse of twenty years; as 
where A., the heir of tbe lessee, having 
such right, had entered into an agreement 
with B. respecting an independent lease of 
the lands held under the renewable lease by 
the ancestor of A., w'hirh independent 
lease B. had obtained from tbe landlord 
when in a state of intoxication, and by 
circumvention: it was held that the 
heir of A. and purchasers for valuable 
consideration, claiming under liim, were 
entitled in equity to tbe heneht of the 
agreement between 1>. and A., and that 
the heir of tbe landlord's lessor was en¬ 
titled to the benefit of the same agree¬ 
ment, so far as B. took an interest. 
halier v. Muh ihill, 1 Bligh, 137- 

4. A., by an instrument, demised, or 
agreed to demise lands to B. for three 
lives (not named), at a yearly rent, and 
further agreed that leases should be per¬ 
fected at the request of either party. 
xV<i an essential part of the contract the 
tioiuiijalion of the lives was wanting, 
lliis cannot operate as a lease for three 
lives; nor as a lease fur the life of the 
tenant, that not being the intention of the 
grantor; but merely as an executory 
agreement for a lease. 

B. being in possession under the 
agreement, on his marriage conveyed bis 
interest in the lands to trustees in strict 
settlemeui; A. afterwards served an 
ejectment for non-puyiiient of rent on B., 
but noi. on the trustees, or the eldest son 
of tbe marriage, and recovered the lands 
which he then leased to C., and sold the 
reversion, neither B. nor the trustees ever 
attempting to recover tbe possession : a 
bill, on the death of B. twenty^years after, 
by the eldest son of tbe inarriuge, foe a 
specific execution of tbe agreement, dis¬ 
missed;* as the title of the pluintifl’, after 
such a lapse of time, and from the cir¬ 
cumstances, could not be sustained against 
a bon^i Jide purchaser of ine legal interest, 
accompanied by twenty years’ posses¬ 
sion. Pentland v. 6to^c«, 

, 2 B. & B. 68. 

(o) Lettvr$y Agrecfhent by. 

1. A specific performance of an itgrea- 
incnt by letteis will not be enforced by 
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docnse ankss, upon a &ir interpnitation, 
tb^ import a coucluded agreemeut, and 
not where yiey are doubtful, or import 
only a treaty. Stratford v. Bosworfk, 

2 V. 341. 

S. In order to form a contract by let¬ 
ter, of which the Court will decree a 
epeeific performance, nothing more is 
necessary than a fair understanding on the 
part of each party, of the amount and 
nature of the consideration to be paid, 
together with a reasonable description of 
the subject of the contract; and that the 
proposal of one party sball have been so 
met by the acceptance of the other, as 
to make it the act of both. It is the 
clearly and long established doctrine, that 
the Court will carry into execution an 
agreement so constituted; it is not ne¬ 
cessary to be satisfied that the parties 
actually meant the same thing, provided 
a clear assent be given to a certain pro¬ 
position arising dc facto out of tLj terms 
of the correspondence. Kennedy v. LcCf 

3 Mer. 441. 

3. A letter from a mother to her son, 

.beginning ** Aly dear Robert,” and 
concluding “ Your affectionate mother,’’ 
not signed so as to constitute a buiding 
agreement on the part of the mother, 
within the intent of the Statitte of 
Frauds. It is not enough that the party 
may be identified: there must be a sign¬ 
ing, t. e. either an actual signature of 
the name, or something intended by the 
writer to be equivalent to an actual sig¬ 
nature; such as a mark by a marks¬ 
man. Sdbp V. Selbt/, 3 Mer. 2. 

4. I'be Court will not decree a speci¬ 

fic performance of an agreement for a 
lease to be collected from letter! where 
there is no definite term expressed, for 
which the lease was to be granted, nor 
any reference aUmde by which it might 
be ascertained. But smble otherwise if 
the letters had been more explicit, or had 
afllbrded any criterhu for defining the 
object of the parlies. Gordon v, Treoc- 
Ij/aOf 1 Price, 64. 

(p) laterary Composition, 

1. The court cannot specifically per*' 
form ao agreement, whereby agiees to 
compose and write Reports qf Cases deter- 
mifi^ in a court of justice, to be printed 
and published by a particular individual, 
for a stipulaled reipuueratibn, nor inter¬ 
fere by injunction to restrain the party 
from peroitlting repot ts written by him 


to be iHibUshed by another person. The 
remedy, if any, is at law. Clarke v. Price, 

2Wil. X57. 

(9) MUrepresentatian and Mistdke, 

1. Where it appears that a party pur¬ 
chased an estate under a mistake, he cau- 
nqt be compelled to a specific performance, 

suit of the party who gave.occa- 
iiifion to the mistake, by the ambiguous 
wording of the particulars and conditions. 
Higgiason v. Clowes, 15 Ves. 5l6. 

2. To obtain a specific performance of 
an agreement, the subject of the agreetneit. 
must be proved to answer the description 
given of it. Daniels v. Davison, 

• 16 Ves. 249. 

3. Misrepresentation,though in aslight 
degree, is an objection to a specific per¬ 
formance; distinction upon a bill to rescind 
the contract. Cadman v. Burner, 

18 Ves. 10. 

4. Purchaser, under a particular which 
gives a false description, will not be bound 
at law or in equity, nor by any act of his 
agent, without a fresh authority or subse¬ 
quent approbation, it being a difiereiit 
agreement, and therefore requiring a fresh 
authority. Devcrell v. Lord Bolton, 

18 Ves. 509- 

5. Misrepresentation of a fact, induc¬ 
ing'others to deal for value upon the faitli 

I of It, is binding on the persons making it. 
Ex parte Carr, 3 V. A B. 111. 

6. In a case where the defendant bad 
sold and conveyed land to the plainlifl' in 

I fee simple, and it afterwards appeared that 
I he was not entitled to a part, which was 
an encroachment from a common, though 
no eviction had happened or was threat¬ 
ened; held, that a bill lies, on the ground 
of fraud, to set aside the conveyance, and 
for a return of the purchase-money, and all 
expenses and repairs during the posses* 
sioR. Edwards V. M’Leay, 

Cooper, 308. 

7. Misrepresentation of the value of an 
estate, is a eullicient ground to resist a 
specific performance of an agreement to 
purchase. IVtdl v. Stubbs, 1 Mad. 80. 

8. A., landlord to B., ha^ng distrained 
for rent in arreor, being a ,creditor of B. 
for money lent, as well as for further 
rent in arrear; upon B.'b -representing 
to him that be is also indebted to C. to 
the amount of about £900. for which be 
is in fear of arrest, and about to leave the 
country, undertakes that, if fiL^ill give 
up to hmi the fariii, and exeratc an a^ 
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signinent of all bis stock, crops, and other 
property, be will pay C.*s debt, in the 6rst 
instance, out of tbe proceeds, and apply 
the residue in satisfac^on of his own de* 
tnand, and pay the surplus (if any) to B. 
who executes a bill of sale to A. accord- 
ingly, on the faith of such undertaking. 
Upon tbe bill of B. and C. this agreement 
was enforced against A. to the extent, as 
to C.’s debt, of £900. but no furthjfe, 
tbe actual debt much exceeding tl^ ’ 
amount: and tbe right to a specitic per* 
formance is not adected, either by the cir¬ 
cumstance that B.’s property fell short of 
^e estimated amount, or of B.'s beinp at 
t!ic time indebted to other persons besides 
C. and A., as they formed no part of the 
consideration for the agreement, although 
noticed in A/s undertaking as having been 
represented otherwise. 

The engagement to pay C. in the first 
instance, not being made directly to C., 
but through the medium of B. by whom 
also the consideration was furnished, B. 
is to be considered as trustee for C.: but 
wiietber the plaintitf could recover at law 
upon this agreement as an undertaking in 
writing to pay tbe debt of another pci son 
’—Quare. Gngortf v. Williams, 

J Mcr. 582. 

9. Where the sale was by public auc¬ 
tion, and the representation in the printed 
particulars of sale complained of, as cal¬ 
culated to mislead, was so vague and in¬ 
definite, that Its only ctlect ought to have 
been to put tbe purchaser on making a 
previous inquiry, a rpecific performance 
was decreed. Trover v. JV’eajcomc, 

3 Mer. 701. 

10. Party obtaining an agreement by 
a partial misrepresentation is not eiuilled 
to a spccb'ic performance upon waving 
tlie part affected Ly tbe misrepresentation, j 
Clfmwnt v. Tasburgk, 

I Jacob and Walker, 112. 

11. The affect of partial misrepresen¬ 
tation is not to alter nr inodity tbe agree¬ 
ment, pro kuifo, but to destroy it entirely, 
and to operate as a personal bar to tbe 
party who has practised it. . Ibid. 

12. Specific performance of an agree¬ 
ment for a lease, in consideration of the 
surrender of ft former one, was refused, 
the tenaiit having suppressed the fact, 
when tbe agreement was signed, that the 
life off which the old lease depended was 
in extremu ; and at the new lease would, 
under a power of leasing at tbe highest 
r^ot, be vQi4» as against the remainder- 


man, tbe surren^r of the dd lease form* 
iug part of the consideration. EUard v. 
Lord Uandqf, 1 B. & B. 2*1, 

13. Misapprehension in fbe party or 
parties, p ground of refusing specific 
performance of an agreement. Hamilton 
V. Grant, 3 Dow, 46'. 

(r) Mortgage. 

1. Bill for specific performance of an al¬ 
leged agreement for a mortgage, entered 
into by the defendant’s testator for se¬ 
curing money advanced to him on the 
faith of such agreement (and other debts), 
semble not maintainable under the circum¬ 
stances stated in this case. Jackson v. 
lla<l/'ord, 4 Price, 274. 

(s) Mutuality, vant of. 

1. The want of mutuality in a contract 
a sufiiciciit ground to leitise a specific 
perforniuiice. . Hovel v. George, 

1 Mad. 12. 

Hamilton v. Grant, 3 Dow, 43. 

(f) Power of Sale.' 

1 . Equity will compel the specific pei^ 
fonuanre of an agreement to purchase 
under a power of sale, in a mortgage deed, 
without the mortgagor joining in the con¬ 
veyance, though be was under a covenant 
to tbe mortgagee to join in a sale. Carder 
v. Morgan, IS Ves. 344. 

(tf) Settlement, voluntary, Agreement de~ 
feating. 

1. Acourtof equity will not assist a ven¬ 
dor in deleatiug a prior voluntary settle¬ 
ment made by him. Therefore, a bill for 
specific performance by such vendor was 
dismissed, and an exception to the mas¬ 
ter’s report, approving the title, allowed* 
Smith V. Gailaiid, 2 Mer. 123. 

2< But tiie court will assist q purchaser 
agiunst a voluntary settlciiiciil, notwith- 
staiidiiig he had notice. Ihid, ] 27* 

liuckiev. Mite/iell, 18 Ves. 100., 

see also Pulvcrtoft v. Pulvertqfl, 

18 Ves. 84. 

(a’) Ship. 

1. An agreement for sale of a ship is void 
under the registry acts, where a certificate 
of registry is not duly recited in the me¬ 
morandum of sale, although a copy of 
such ceitificate is therAo annexed. 
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The policy of these acts prevents the 
court from looking on one who has not 
strictly complied with their provisions in 
the light ol a purchaser. Brewster v. 
Oarke. 2 lyjer. 75, 

{x) Stock, Transfer of. 

Upon a contract for the retransfer of 
stock, and payment of dividends to be¬ 
come due thereon, the party cannot bar¬ 
gain ah ante for interest upon the divi¬ 
dends remaining unpaid, and a warrant 
of attorney for sucli interest cannot be 
enforced in eqaity. Downes v. Graztbrook, 

3 Mer, 207- 

(y) Subeontract. 

1. Specifle performance of a contiact to 
purchase, enforced against a subsequent 
purchaser at an advanced price, witli no¬ 
tice; who was decreed to convey on |iay- 
lueni to him of the [>nce for which the 
plaintiff contracted. Daniels Daiison, 

17 Ves. 433. 

2. A. agrees verbally to sell an estate to 

B., he afterwards agrees in writing sol! 
it to C. and then conveys it to B. in pur¬ 
suance of the first contract, B. having 
notice of the secoml; sernble C. cannot 
call on B. for a conveyance. Dauson v. 
Mtiis, 1 Jacob £c Walker, a24. 

3. A party agreeing to purchase the 
right and interest of another, under a con¬ 
tract for a lease, with full notice ol the 
nature of it, cannot object to the pay¬ 
ment of the consideration, either oj the 
ground tliat such contract is n t binding 
on the other party to It, ;,r for want of 
title. Baxter v. ConoUy, 

1 Jacob & Walker,*576. 

4. When the vendor is entitled only 
under an agreement, whether tbi. vendee 
can object to a specific performance on the 
ground of the statute of 32 Hen. 3. c. 9. 
-^Queere, fVatl v. Stubbs, 

1 Mad. 80. 

9 

(z) Terms, ambiguous or imperfect. 

1. Upon the terms of a contract, ambi¬ 
guous us including or excluding the tim¬ 
ber, a bill by the purchaser fur specific 
performance was dismissed, and having 
throughout insisted upon bis^construction, 
be viias not permitted to compel the ven¬ 
dor to convey *poi. the terms which the 
vendor originally o^ered. Clowes v. 
gvuon, 1 V. and B> 524i'' 


2. A bill by vendor for the specific 

performance of an agreement to purchase 
the business of an attorney, was dismiss¬ 
ed, there being no express stipulations to 
enable the Court to carry it into effect on 
the vendor’s part, in return for the defen¬ 
dant’s purchase money; and there being 
no conditions generally applicable to such 
transactions, so as to come within the 
description of “ usual clauses,",to be in¬ 
serted in the instrument to be executed in 
pursuance of the agreement. Bozon v. 
Faiiow, 1 Mer. 459. 

3. Whether such an agreement, if valid, 
can be enforced in equity, ejuare. Ibid. 

4. Where a material ingredient in the 
terms of a contract has been omitted, 
equity, considering U as only resting in 
treaty, will not decree a specific execution. 

'J'licrefore, where a tenant in possession 
under an article impeached by his land- 
loril, pnqiosed to pay an increased rent, a 

11 by the landlord for a specific execution 
oi the proposal dismissed, the period when 
the increased rent should commence not 
lieing agreed upon. Lord Oniiond v. Au¬ 
di rson, 2 B. & B. 3()3. 

5. When the contract is unieasonable at 
tlie lime of Us being enfercil into, it will 
not be. enforced, litveli v, Ilusseu, 

2 B. Cc B. 287- 

Terms tu be ascertained i> Award. 

1. A contract for the sale of an estate 
at a price to be fi.xed by arbitrators with¬ 
in a certain time, or, if they should not 
agree to make their award within the time, 
by an umpire also within a limited lime, 
the construction of this contract, which 
requires the delivery of the award in 
writing to each party, being that, though 
the consequential acts, as executing the 
conveyances, &c. might be done by repre¬ 
sentatives, it was, with reference to the 
terras to be fixed by the award, personal 
to the parties ; and where one party dies 
before the award made, equity will not 
decree a specific performance of the con¬ 
tract. Blundell v. Brettargh, 

17 Ves. 232. 

2. If the terms of an agreement are to 
be ascertained by an awari^ being so as¬ 
certained, the agreement will be speci¬ 
fically performed, if any thing is to be 
done in specie: conveyances, &c.: but not 
if the acts done towards executing it by 
an award, are not valid at law, as to the 
time, maimer, or other circumstances. 
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tfnlets there has been acqaiescence, not¬ 
withstanding the variation of rircnm- 
stances or part perfurmance. Ihid, 

• 17Ves. 24J. 

3. There is no instance where the 

medium of arbitration for settling the 
terms of a contract having failed, the 
Court of Chancery has assumeJ jurisdic¬ 
tion to determine, that though there is 
no contract at law there is in equity, and 
which, though the parties never agreed 
to it, a Court of Equity will specifically 
execute. Jbiil, 17 Ves. 243. 

4. Thc price is of the essence of a contract 
,^of sale: if, therelore, it is to be fixed by 

arbitrators, and they do not fix it, there 
is no contrart, but the court determining 
that an agreement ought to be executed, 
does not require fore,go aid to carry Ibe 
details into execution, (uiiirhij v. The 
Duke ot AW/erser, 1;) V'es. 43' j 

5. L-juity cannot decree a sper'f.' | 
pci torinaiice oi :iii agreement lo sell at .. j 
prire to iic fixed bv ai lutralors, alri-n.iy ; 
appointed to settle tither :n.itlr'rs in dis- i 
5 >ut<: liptwe,'’!! the parties, wlicic llie do- 
lend.i'.U (the \<T,do ' i\ia->e<l loesiente the 
•irbilfalii'!i-ia>!i'l. ,t is ihciciore uii- 

• ’ rtaiii 'i,v .'-Wiirti will ever be 

made. lUi v. Ducts, 3 Mcr. o07. 

(ubiTh; ■' "i/.'.cy inicrcit.'i 01 . 

1 . The inter??, vhiel' a thud paity 
may have agains; li sp'<'iiie perlorm- 
aiice ol an agree!,- lit, may pieiluJc the 
ex-*culion ot it, an .tufut rytfe 

tiusl and triisii-e , i it. rose where 
ail insolvent lenuiit nia'le ovei lease lo 
aiiutber, who tie,iieii ioi a lem wal, under 
a seent agreement, in lIu^l lor the origi¬ 
nal teiiani. Equity would not exA*ute 
such ai. agieement aginnsl the iuiidiord; 
and the principle., that a iiustee shall de¬ 
rive nn bene(jt fioiubis trust, should full, 
-rather tliau be executed against a third 
“Vty so Miii.-osed upon; though, except 

^s interest of the landlord, it would 
' jvc been executed us between the other 
/krlies. Teatherstunhttugh v. Fenwick, 

' 17 Ves, 313. 

{acj Time, the Essence of the Contract. 

1. An estate was sold by auction, and, 
by the conditions of sale, Uie purchase 
was to be completed within two months. 
Soon after the sale, the purchaser died, 


I and suits were instituted in the Spiritual 

I Court and the Court of Chancery respect¬ 

ing his affairs. Upon u byi fiM by th# 
vendor against the representatives of the 
purchaser, upwards of four years af¬ 
ter the sale, time was held to be so 
much the essence of the contract, as that 
the delays of tlie defendants entitled the 
plainliff to have the agreement delivered 
lip, and In deduct his costs out of the 
deposit-money, be repaying tbc residue to 
till.- di'fetiilaiits will] interest upon the 
whole at 4 pel cent. Alaclrdh v. Mar- 
lar, 1 Cox, 2.'■>9, 

2. Time inu" be made the essence of a 
ctiiiliact, but ilie conduct <if the party 
nii\ aimnint to awavirof that part of 
It ; ;!<•• v.Iji ip. after ibe time fixed for llie 
f-eir-ieliftn oi an aitreeiucnt for a lease 
ii.ii'i clajiseii, the k&sor demaiuled rent 
l•.llll the liissee, and thereby treated it as a 
-iib-istiiig contract •. a spi ntic perf-uiii- 
aiice was decreed. liuUioit lUnlimn, 

3 .M.id. 410. 

5. Meiely 'mdeitaking lo dthwi an 
abstrart and posse-.'-ion at a parin-nlar 
periii,', does not make time oi the-es^pi.ce 
ot the coiiirael. D >•/'nu H ood, 

1 .la?i'i, U aiker. 4 19. 

4. Whin time is not ot the sunvlanre 
of a rontiact, a specific pertoiinaiu'e 
wil! be decreen. thnugb the peri-id tor 
Its cniuplelion have clanscd. Jcssoji v. 

A tug, 2 15. Si IJ. 94. 

(titf) Tith, dftiihvi or doubtjul. 

1. j\ pmcliascr m-iII not be compelled 

to a sperilie peiloriiumcv, wheie there is a 
reasao.ible d iiibl upon the title, Stujujl- 
loii V. ..coft. It) \'fs '27 2. 

2. Delect of title lo a consideiab e por¬ 
tion of the estate,tboiigli a good otiji ctiou 
III a sptcitic perloimaoce on ibe p.tit of a 
piiiclnisei, is not so on the p..rt* of the 
vendor. H'ldcnt v. Itusstll. 

3 \', A- B. ISTT 

3. Acceptance or non-acceptaiici- «t ti¬ 
tle, the cfitcrion ot right to specific per¬ 
formance of contracts in Courts of Equity. 

II yvill V. The liishop F.xetrr, 

1 Price, 296 . 

4. In compelling a purch.iscr to take 
a title, the court formerly acted upon its 
own opinion, {^ut now it will not compel 
him to take it if tbc point is doubtful. 
Jetvoise v. Duke nf Northamberland, 

4 1 Jaco|} tSc Walker, 

Where a good title could be made 

D 
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only by executing a power of sale, intro- 
by tlte master to whom it was re- 
'ferred, under decree for the establishing , 
a will, to approve of a proper settlement, 
and the insertion of which power, the will 
did not authorize; or by execution of a 
power by a former settlement, which, if 
not extinct by the failure of the liinita* 
tions and the union of the estate for life 
with tlie reversion, could not be duly ap¬ 
plied to purposes clearly foreign to its ori¬ 
ginal object. This is not such a title as 
a purchaser will be compelled to accept; 
and though |mrchasers ate not put to ex¬ 
ercise a verpii^e and ciilicul judgment 
with regard to the purposes fur which 
powers are created, tltis could never be in¬ 
tended to refer to a perfectly new set of li¬ 
mitations ill a new settlement, at a long 
subsequent period, under a disposition by 
the will of the owner of the tec, to be ex¬ 
ercised, not for any purpose in the least 
degree connected with the ''etllement, but 
avowedly as an expedient to supply llie 
want of a valid power in that settlenieut, 
and enable those whom he had made only 
tenants for life to dispose of the estate. 
Wheate V. Hall, 1 7 V^cs. 80. 

(flc) Title Deeds, Nm-production of. 

1. Contract for the sale of an existing 

and a reversionary lease, not specilicully 
performed without a production of the 
title of the lessors. 'I'he olijection was 
held not waved by a preinaiuie condi¬ 
tional approbation of the title by the 
purchaser’s counsel, hut the expense in¬ 
curred in making out the title, before this 
objection was to be taken, repaid. De’ecrell 
V. Lord liidton, 18 Ves, 505. 

2. The reversion of an estate was jiut up 
to sale at public auction, and described as 
leased, with a covenant on the pail of the 
tenant to repair; the counlei part of the 
Ifuse was* not in the possession of tie 
vendors, but w'as in the hands of a iiarty, 
under a partition of the csiitle, made 
some time before. Equity will not enforce 
this agreement against the purchaser, un¬ 
less such counterpart is deposited for the 
benefit of all parties. Shore v. Collett, 

Coop. 234. 

(^) Trust to sell, Agreement mder. 

% 

1. A trader mak|s a conveyance of all his 
real aiuJ personal property to trustees, to 


sell for the benefit of his creditors, under 
which the trustees contract to sell rer- 
<. tain lands to defendant. The roiuract not 
being completed, thi^y file u bill against 
defendant for a specific performance; but, 
before answer, the tru^r becoaics bank¬ 
rupt, and bis assignees file a supplemental 
bill to enforce the contract. Held, tht^ 
ultliougli the conveyance to the trustees 
was an act of bankruptcy, the ^iguees 
i^ay compel the perforiiianre f>f the Con¬ 
tract made under it. Gooduin v. Light- 
body, 1 Dan. 153. 

2. On a contract under a devise to sell, 
the purchaser is hound, iiotwithstuudiiig , 
the infancy of the heir at law. I-tvy v. 
Lindo, 3 Mer. 84. 

(®o) Unfair or unreasonable Agreemmts. 

1. Unless it appear that the party seek¬ 

ing a specific execution of on agreement, 
has acted not only fairly, but iii a mai it-r 
clear of all suspicion, equity will not 
interfere; for if there be a reasonable 
doubt upon tlic traiibaclion, the pasty will 
be lell to h’.s legal remedy for nonriiei- 
f«>rmajice of the cunlruct. (yjiuarke v. 
Percival, 2 B. it B. 6'2. 

2. A bill for specific perforiimncc of an 
agreement for a lease, signed by the gran¬ 
tor only, and contrary to his leiising pow¬ 
er, ol which the plaintilV had notice, alter- 
wards amended—praying an ex(>cution of 
the agreement, for the lile of llie grantoi, 
without requiring cunipensutioii fur the 
diileieiice of intciest, dismissed, the rase 
proved for the plainlifi, creating duuhtH 
and suspicions of the fairness of the 
Iraiisactioi). O'Houikcs. Perch al, 

2 B. bi B. 58. 

£^. Contract, with a penally iii cnie of 
failure specifically to perform: equity will 
consider the option to pay the penalty us 
of the essence of the contract, when the 
contract would otherwise be grossly un¬ 
reasonable. Margrune v. Archiold, 

1 Dow,*105, NO. 

4. Specific performance of an agree¬ 
ment refused on the ground of want of 
specific mutuality, also on the ground of 
laches, misapprehension in the parties of 
its nature and efiect, ine|[uality, impru¬ 
dence, &€• Hamilton v. Grant, 

3 Dow, 33. 

5. When the contract is unreasonable 
at the time of its being entered into, it 
will not be enforced* ReveU v. Hussey, 
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(ah) Vendor out ^ Possession. faction, such agreement being inserteiifiy 

the piaintitTs solicitor in a receipt signed 
1. A contract for a present demise by#, by her on the pa 3 mient of ^ small sum of 
a person out of possession, not enforced money. 'ITiis is not an agreement, of 
ill equity. which court of equity will enforce a 

'I’iicreforc, a lossi'e apprized at the time sjiecilic performance. Kerneys v.IIansardf 
of the demise, that lessor had no niemis Coop. 125. 

of petting him in possission, <■.!cept by a 2, A tenant for life, with a remainder- 
suit, lutt iiRsibled III equity to obtain the niaii in tail, both in distress, join in seit- 
|H»sscssjpn ; llit* transaction being cqnsi- jug their interests for an inadequate consi- 
dcil'd as a dealing fur a suit in equity, and deration. Held, that it could not be coii- 

liom the situation ol the property, the sidcicd as tlie sale of a reversionary inter- 

hill value Cbuld nut be obtained. Jhn/ty v. t*bt, and subject to tlie rules lelating to 
Tynd/, 2li.&li. 368. sales of such interests, but,, that t le sale 

was invqlid, oi. account of the inadequacy 
(oi) Vendor not /invin^ the Interiit con- of the consideration, coupled with the dis- 
tradid Jor. tress of the vendors, and tluir want of 

• advice. Wood v Ahriy, 3 Mad. 417» 

1. If a person pns.sesscd of a term 

only, cnntr.u'ls to sell tlic li- bi(ii|di-, lie Voluntary A^rcanents. 

raiinot coin|H‘l the piiu'li:i>ei to take, but 

the purchasei can compel liim ton. n\ey i. Wlicre the testator had been living 
the term, and this court will uii.inee llie . with tlie plaiutil), a married woman but 
equities between tiie parlies. II ouU v. seiiaiateil tioiu her husband, and, in con- 
(jriffilh, i Swan. 54-. sideration ol the inieicourse ceasing, tes- 

1 Wil.-ti. tutor had by imrol agreed to allow the 

2. A. entered into an agreement for the I playititl an aniinitv for life, which was 
sale of an estate, of winch he supposed ! regularly p.iid till testator’s iltalli, a hill 
inmsell the ahsoiiile owner, when m lati ■ will not he aMiiiM liis tAecutor toenl.ircc 


it was settled on Inmsell and wife tticecs- i ihis^igiirmenl, as, the mteiconrse benig 
Mvely loi hie, tiinamder to ins son m i adidi.ious, iheie wms no good considiaa- 
t 111 , the settlement rnnlainmg a pio\is<t, ( uou; and it is a rle.ir rule, lluU equity 
llial it A. should settle, iS;c. otln'r laieh, 1 will not enioiee a volunlarv agr.'emeul. 
\'c. m fee simple in pos.ses.Mon, ol equal Mattlnxis . L—t, 1 Mad. .' 1 . 68 . 


or greater value, m some eoii\eiiieut pl.tee 
or places in Knglaiid, then this settled es- ! 
tale should be his 1 wii. | 

'I'liis is not an agreement of whieh a ■ 
emiit of equity will deciee a spirilie per¬ 
formance; as the court c.iimot compel the 
vendor to piociire his wife and son to join 
in the (oiueyaiice by recovery, ayd on 
uccoimt of the dilliciilty ami hardsinp of 
compelling him to make a title by means 
of the power given by the proviso in the 
ficttiement.* Iluuctl v. George, 

1 Mad. ]. 

(ak) Vendor, distressed and unadvised. 

1. By marriage setlleinmit, ^ lUOO W'a^ 
to be raised for the portions of younger 
children, antf two private acts of pariiu- 
lueiit were obtained fur reducing such por¬ 
tions^ in proportion to tlie i ’.her interests 
in the estate. One of the younger chil¬ 
dren, being greatly distressed and eni- 
barrusud, entered into an agreement in 
execution of tlie private acts, thtreby cini- 
seuUiig to accept ol a stated sum' in sutis- 


2 rj’on a eontmet merely voUiiilary, 
the C'ourl ol Chanceiy will d.i nolliing; 
but It takes jiirtsdielioii upon a trust ae- 
lUiiilv rre.iteil, unless peihaps ag.iinst a 
party having a nglit to put an end to it 
by hts own act, as under a sole power of 
revoc.ition, by aualogy to the cu.ses of a 
f(nasi estate tail of renewable leases for 
Jives. Pulxxrtoft v. Pulvertvjt, 

l«Ves. 99. 

3. A voluntary agreement endorsed on 
a lease by one not a party to at, hut only 
a renniiudM-iuan, nut binding. Dmltng' 
V. Aim, 1 Mad. 541. 

VIII. How TO BB PERFORMED. 

1. A bill against two defendants, for 
specific perforinunce of an agreement to 
take a lease ; and one dcfeiidaiit bad be- 
eonio incapable of doing any act in con¬ 
sequence of a paialytic stioke. It was 
ordered that one defendant^hoiild execute 
the counterpar*, and Jhr, other defendant 
when lie should be capable of so doing. 
Pcji^t V. lj/ty««cr, 1 Cox, 2 j. 
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etft from M ancle to a nepbew, under 
ciivontetuices of gross inadequacy of price 
abtd alleged fran^, after forty years acqui- 
csceace, was held to l>e supported by the 
consideration of natural love andaafiec- 
tion, inserted in the witnessing part of the 
deed, although not expressed in the recital. 
tVkailcj/ V. Whalle), 1 Mer. 436. 

10. No part of a fraudulent ugreeinent 
can be supported in equity, except where 
a considerution has been given, >n conse¬ 
quence of which the parlies caniiut he re¬ 
placed in the same situation in vrhich 
they stood before tlic transaction took 
place. Dauhch^^. Cockbuni, 

1 Mer. 643. 

11. An agreement by one of the ob¬ 
jects of a power of appointment to return 
a part, in consideration of an appointment 
in its favor, is a fraud in the ajtpoinlee as 
well as in the appointor, both on the other 
objects of the power, and on the party who 
would take, in default of apuointment; ^rc- 
eus, where the appointee is not privy to 
therorru[tt agreement. J^V/, 1 Mer. 645. 

12. A transaction of many years standing 
sought to be set aside, on the ground of in- 
ailequacy of consideration, the relation be¬ 
tween the parties, and'the incajiacity of 
the vendor; relief refused, neither of the 
grounds having been sulficicnlly made out. 
Elans V. lirouti, Wigh. 102. 

13. The court will set aside a conlruct 

where there, appears to have been great 
inadequacy of consideration, at a distance 
of more tliun seven years from the date of 
the deed, on proof of the inadequacy, and 
that the purchaser bad knowledge ot the 
value of the subject matter, and was in 
the confidence of the vendor, and ought 
therefore to have protected her by bis ad¬ 
vice from imposition, rather than have 
misled her for his own advantage. Tqy- 
tor V. Obee, 3 Price, 83. 

14. Certain mortgaged estates were 
■old to pay of[ mortgage debts under a de¬ 
cree of court, obtain^ by coUusion be¬ 
tween the tenant for life and others, to the 
fcejudiee of the ramainder-roen In tail. 
Part of the estates purchased by oue c(^- 
nizant of Uie frund, and parfly one not 
an cognizant, but at the same time having 
an opportunity of obtaining a knowledge 
of the fraud and coasequent defect in the 
title, by an examination of (be proceed¬ 
ings in the cause, under the decree in which 
the estates wereaold. The bill of foreclo¬ 
sure in 1733, and nqjie of those entitled 
in retuaindcr (though tome were ta me). 


were mads parties, sale in 1746. BUI by 
a remaiuder-man in tul in 1793^ (three 
months after his title accrued^ W setting 
aside the sale, and for «a reronv^ance of 
the estates, was dismissed by Lord Cluie. 
Upon appeal against so much of the decree 
as related tntliose claiming under the pur¬ 
chaser, with knowledge of the fraud, the 
decree so far reversed: Lord Redesdaie 
staling it to be very doubtful whether the 
de«-ec would not also have been reversed 
as to the purchase made by one not cog¬ 
nizant of the fraud, hut who might have 
acquired a knowledge ofit by an examina¬ 
tion of the proceedings in the cause which 
led to the sale of the estates. Core v. 
Htacpuole, 1 Dow, 18. 

15. Agreement between uncle and ne¬ 
phew for a sul)-leasc to the latter, at a 
iixed rent, with covenant fur perpetual re¬ 
newal of premises held by the uncle under 
a church lease, lenewidile on fines at will 
of the lessuis, set aside, on the gram ' of 
surprise or misa]q)ieheusiou of its effects 
in both parties, the facts being, that the 
agreement was cnteml into a few days 
before tlieurrie’sckath, when he was con¬ 
fined to bed of tfie iliness ot which be 
(tied, and was in such a state of bodily 
and mcntul uiroi'cility, as lemieitd him iii- 
cupitltle of transacting husiiiess uhirii re- 
qnireil (teliInT.ition and lelieclion, the 
ugretmeiit being for valuable coiisideiii- 
tion, aad in that view ol it unieasoiiable. 
If 'i/biH V. Il'iUufi, lO \’es.72; 2 l)ow,274. 

1(). Dubiiante Lord Radesiia])', whether 
even it there had been no evidence of iiu- 
becihiy, such an agreement, made under 
such ciirunistaiiccb, would not be set aside 
on the ground of surprise and misappre¬ 
hension. 

An^ since it was unfit that an agree¬ 
ment, obtained by surprise, should be act¬ 
ed upon in equity, it was held to be also 
unfit that it should be acted u|h>u at law, 
and it was ordered to be delivered up (it be 
cancelled. Ibid, 2 Dow, 280,284. 

17. M., in consideration of 4 loan of 
^900, grants a valuable lease to D., under 
a private parobagreement, to be altowed 
to redeem in two years, on payment of 
^1300. S., knowing the circumstances, 
with the consent of M., purr^iases the in¬ 
terest of Dn to whom be pays tlie ^1300. 
and afterwards purchases the wholq in¬ 
terest of M. in the premises, paying what 
appeared to be a very inadequate consi¬ 
deration. M. endeavoured to impeach the 
trausactiou between himselfatid S.«ou Uk 
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groDods of uattry and grott inadequacy of 
coasidertinn. Hdd by the Lords, uiBnn- 
ing a decree of the Irish Court'of Exche¬ 
quer, that there was no sufficient reason 
to set aside the agreement. Mereditht v. 
Saandertf 9 Dow, 514, 515. 

18. No contract for a beneficial interest 
out of mortgaged premises, from ttie mort¬ 
gagor to the mortgagee,where the mortgage 
ciuitiiqies, if iin|>eached within a reasoii- 
alile time, ought to stand. Tliis is th* 
only proper principle with respect to such | 
a transactiou. lliekts v. Cooke, 

4 Dow, 17, 26, 28. 

19- A., tenant for life under a marriage 
settlement, rentaiuder to his first and 
other sons in tail, with power to lease 
at the best rent for 31 years, or three 
lives in possession, without taking fines, 
Ac. mukis leases at an under value, taking 
tines, &c. and grants annuities for lives ol 
the grantees in violation of the pdwer. 
Suit, in 1772, by incttiiibrancers, and ilio 
usual deciee made; tlieaon,i'etiiainder-inaii 
in tail, being then an intanl eleven years 
of age. Muster leporls auuinnt ot tlie m- 
cuiubraiiccs, without slating yearly value 
of the estates, or the pat ts proper to be 
sold, tliongli directed to do so by decree, 
and no exception taken In A , nor li\ any 
peisoni'or llie infant. Sale betore inuxier 
of part of the lands to H., at an undei va¬ 
lue, by collasion and niunageiuent lietwecn 
B. and A., ami .\.’s agent, eacli of whom 
take sonic advantage troiu the liansaelion 
to the prejuiiice ot tlie inlant entitled to 
the inlicritunce; L. being cognizant of the 
leases and annuities made and granted in 
violation of the power and of the. whole 
circumstunces. A. dies in 175)4, when 
the sun was prisoner in l-'iuiiee. Bill by 
the son in IStK) to set aside the j»ule as 
fraudulent, as against him, and the above 
circuuisUinces proved. Bill dismissed in 
1808, ia Ireland, bat the decree reversed 
by the Ildine of Lords, and the sale set 
aside, being fruuduliMit as against the son. 
Colehu^lt Bo/gir, 4 Dow, 54,63. 

SO. A decree in equity is no protection 
to a purchase etl'ected uiidef color of such 
decree, by management of the vendor 
aud the purchaser himself, to tlie preju¬ 
dice oi an Uiiaiit remainder-ninn, entitled 
to the inheritance, though such remainder 
man was a party to the suiu Ibid, 6'3. 

21. A lease obtained by fraud aud cir¬ 
cumvention from a person in a state of in¬ 
toxication, is void in equity. Butler v. 
MutviiiUf 1 Biigb, 137* 


Eqifity wiH relieve against a contract 
entered into by a child with a parept, fiyr 
an appmiitnient from byn; and a pur> 
chaser from the panat, with notice of the 
fraudpwill be affected with it. Palmers, 
Wheeler, 2 B. & B. SO. 

22. Very doubtful, whetlier a purchaser 
fur valuable consideration under a decree 
of court, fraudulently obtained, though ig¬ 
norant of the fraud, can protect himself 
when the fraud appears on the face of the 
pi'oceetliitgs upon which the decree is 
founded. Core v. Statipoole, 

1 Dow, 18, 30. 

> , 

(b) On the (ground of Mistake. 

1. Where a pur'baser hays the interest 
of a vendor in a remainder in fee, expect¬ 
ant on an estate tail; if at Ihe time of the 
contract the tenant in tail luul actually 
.sudcicd a recovery, of which both parties 
were ignorant till after the conveyance had 
been ( xenar tl, and un ubsulnte bond given 
for becuring payment of tlie purchase-mo¬ 
ney.—This court will interfere U. rescind 
tin' cm true I, on the equity that the veialor 
had no iiUeiest in the hubject-niatter at 
the time oi tlie sale; ami also on the 
I'li^md of mistake, although there has 
been no iraudlinm knowledge or coiiceal- 
meiii of ihe Ucl on tiie poll of the ven¬ 
dor. 

.^nd they will not only order such a 
bond to be delivered uj) to be cancelled, 
but that all interest paui on it shall be re¬ 
funded, hut without costs. Ilitcln oeh v. 
Oiduiiigs, 4 Price, 135. 

XI. Relief for non-performance. 

1. Where the defendant to a suit for 

tlie bpeniic peifoimanre ot an agreement 
to sell a house, had sold it to ariolher per¬ 
son for a valuable considerulion, without 
notice, the court referred it to a maste?, to 
ascertain what damages the pluintiti' had 
sustained by the non-perfonnaiice of the 
agreement, and decreed the defendant to 
pay such damages, when ascertained, to 
the plainlifT, with costs. Denton v. Steui^ 
art, 1 Cox. 258. 

2. Where satisfaction, by way of da« 

mages, is sought by vendor for the non¬ 
performance of mi agreement, it must he 
at law, aud not in equity by praying an 
issue or a reference ip the master, 'i'wdd 
V. Off, 17Ves. 273. 
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3. An action on the case would lie de< 
daring specially on an implied agreement, 
^itban averm^t Uiat plaintiff was always 
ready to perform bis part. Kimpton v. 
Eve. 2 V. & Br 353. 

XII. P 1 .EADIKG. 

1. Bill for specific performance of an 

agreement to purchase contained in a 
note, and which was accepted by the 
plaintiff. Plea, to the relief and discovery 
except as to the note, &c., of the Statute 
of Frauds, with an averment that 
there was no <^tract in writing signed, 
&c., unless the nute in the bill mentioned 
could be so considered, and for answer to 
the excepted part, admitting the note, 
&c. This plea was overruled, as tender¬ 
ing an immaterial isfeue. Marisou v. 
Turnmr, 18 Ves. 175. 

2. Allegation of the bill that the plain¬ 

tiff, the tenant, was to pa" taxes and do 
necessary repairs, not proved, is no sub¬ 
stantial variation in agreements, wiierc it 
is an admission against the party him¬ 
self, and immaterial on account of a 
tenant’s legal liability. Gregory v. 
Mighell, 18 Ves. 328. 

XIII. Practice. 

1. Where a bill for a specific perform¬ 

ance of an agreement was made necessary 
by a trustee refusing to join in the convey¬ 
ance, the court being of opinion, that the 
trustee ought to pay all the costs of the 
suit, the decree was, that the plaintiff 
should pay the c,osts of all the other de¬ 
fendants, although he bad a decree against 
them, and recover over the whole costs 
from the defendant, the trustee. Jones 
V, Lewis, 1 Cox, 199‘ 

2. Though a defendant tc a bill for spe¬ 

cific performance of a contract may have 
a decree for performance according to bis 
construction, if adopted by the court, 
without a cross-bill; yet, where the deci¬ 
sion was not according to his cdlistruc- 
tion, but only that be had contracted un¬ 
der a mistake created by the plaintiff, the 
bill was merely dismissed. JJigginson v. 
ClovKS, 15 Ves. 5 J 6. 

3. Where possession was had, and no 
objection made to the abstrqpt of title, a 
performance may be decreed against a 
purchaser, withtnt a reference as to the 
title. Fleetwood v. Green, 

15 Ves. 594 . 


4. The plwnUff, ia a suit to compel a 
specific performance of an agreement to 
sell, will not be barred by a report against 
the title in another suit upon a bill against 
him by the vendors. Todd v. Gee, 

17 Ves. 273 . 

5. .On the report against vendor’s title,- 

bis bill for specific performance was dis* 
missed with costs on motion. Waltert 
V. Fynian, ip Ves, 351. 

6; Whether time was originally essen¬ 
tial to the contract, and if so, whether it 
continues to be, are questions depending 
on evidence, and cannot be determined 011 
a motion for an injunction to restrain the 
vendee from proceeding at law against 
the auctioneer to recover the deposit-mo¬ 
ney. Lcty V. Linda, . 3 Mer. 81. 

7 . Where the terms of a contract, souglit 
to be carried into execution, are not on tiie 
hearing of> the cause sufiiciently proved, 
a reference or an issue will not be directed 
to ascertain them. Savage v. Carro ", 

1 0. & B. 265 . 

8. The old rule, not specifically to exe¬ 
cute an agreement proved by one witness 
but denied by answer, has been varied 
when other circumstances support the 
evidence. Toole v. Medlicott, 

l.B. &B. 402. 

9 . In a bill for the specific execution of 
an agreement, the plaintiff may abandon 
the agreement, and may, by amended bill, 
seek to have the benefit of an agreement ad¬ 
mitted in the answer; and, by charging 
that the allegations in tl^ original are 
equally applicable to the agreement in the 
amended bill, may refer to them without 
repealing them, and thereby obtain all the 
benefit of the evidence stated as applica¬ 
ble to the first agreement. JrUiis v. Evans, 

2 11. & B. 228. 

10. The use of inserting in a decree dis¬ 
missing a bill for a specific execution 
“ without prejudice to the plaintifl ’s reme- 
“ dy at law,” is to prevent an unfavorable 
impression against the plaintiff on the trial 
at law. ili‘ Namara v, Arthuri 

. 2 B, & B. 333. 

11. The terms of an agreement sought to 

be specifically executed must be accurately 
stated, and the case must be proved as 
stated on the record. Lorit Ornmul v. 
Anderson, 2 B. & B. 36'9. 

12. A bill for specific performanfe of 

an agreement, after an action at law had 
failed, not multifarious. hViJamwa v, 
Arthur, 2 B. & B. 353. 

13. Bill for specific pcrforniuuce againrt 
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•ev«ral defendants, to one of whom the sub> 
ject in dispute had been devised by plain* 
tiff’s ancestor. This defendant in his an¬ 
swer, and on exaAiination as a witness 
in the same cause, states himself to be 
only a trustee for plaintiff; it was declared 
by the decree of the Court of Exclieqiier 
in Iii'Iand, that the beneficial interest was 
in this defendant. Held, by the I^ords, on 
appeaijithat the deposition of the defend¬ 
ant as a witness ought not to have Ix-en 
received, and that the decree was wrong in 
declaring the beneficial interest to be in u 
defendant, who adinittcd that he was 
tnistee for plaintifT. If the beiu-licial in¬ 
terest had been n the ihdendant, the plain¬ 
tiff had no light to file the bill, and the 
course should have been to dismiss it. 
Chadxrick v. Itradshcni\ 

‘2 Dow. 351, 3.ir. 

14. tVhere a confirmed purchaser of 
premises under a decree of the court died 
before any conveyance was made to him, 
having in the mean time dcMsed tiis inter¬ 
est therein to trustees, the com t oidertd 
that a conveyance slionid he made to them 
without the consent ol the testator’s heir 
• t law, he being an inlunt. Jlt.t v. (>tr- 

4 I’l UP, 3S0. 

XIV. c 4ISTS, 

1. Where a suit for a .specilie peifo'in- 
aiice is made nec«s-arv, liv a giinindhss 
oljjcetion to the title taken hy the pur¬ 
chaser’s conveyancer: held, that the pur¬ 
chaser must pay costs. Malni'r v. Hilly 

1 Co.x. JhG. 

2. Also where made necessary by the 

trustee’s refusal to join iii the conveyance, 
such trustee shall pay the costs. Junes 
V. 1 Cox. to.y. 

3. Costs were ordered to a purriiascr, 
where the vendor established the title be¬ 
fore the master, after contest, upon a dif¬ 
ferent ground from that in the abstiacl 
delivered., Fielder v. IJiggimou, 

3 V. & B. 142. 

4. Decree for specific ^ pcrfc>rmance 

without costs to the plaintiff (the vend<n ), 
where the title, though established before 
the master, t^as not clear upon the ab¬ 
stract* ---- V. Collinge. 

3 V.\v B. 143. (n) 

i. A^endor bringing suit to compel a 
specific performance but not making a 
good title, will be ordered to pay costs, 
and though he ie only a trustee to sell. 
Eehoards Hairei/, ^ Coop. 40. 


6. In a case where the party objecting 
to title, had been served with a copy of| 
judgment obtained for a specific pert'orm- 
ance in a diirerent cause, hut in favor of 
the safhe title against a similar objection, 
a specific performance w'us decreed with 
costs. Jliscoc V. IVilks, 3 Mer. 456. 

7. \Vli( re there are two suils, one hy 
thr: vendors for a specific performance, upon 
which, after exceptions overuiled, it was 
found that a good title cnulrl not be made, 
and the second hy the purchaser, to cruiv* 
jiel them to bring io the accounts ot their 
tfstator, upon the P’svilt of which it ap¬ 
peared a title could he miide subject to .a 
compensation, and which the vendors op- 
post d wilhixit success, the court decreed 
costs of both suits to be paid by tbe ven¬ 
dors. ljurlon V. 'Jodd, 1 Swan. 255. 

8. Specific performance of an agree¬ 
ment to purchase, decreed without costs, 
the ab>-lract delivered not containing a sa¬ 
tisfactory title, inison L'laphaiii, 

1 .lacob iS: Walker, 36. 

.9. Specific perfinniaiirr, without cos’s, 
the suit having been occasioned by the 
lefucaf of the \endoi, the plaintili', t" pro¬ 
duce dociuiients insisted on hv pmeha-tr, 
sonic of wlu.’h were neces^ar^, and atlnis 
not. • aV( ;.(o7 V. Soiit/iy 

I .facob & all.cr,C63. 

10. A vendor seeking a '■pecilic pi i- 
fornianre sboiild have h.s tale prep,lo d; 
and thereloic, where thealisiract t!el.\c!ed 
IS irnperfeet, he pays the co^^s of the suit 
lip to the time ot the defects being sup¬ 
plied, Jf ilsun V. AUeny 

1 .lacob & Walker, 6'2". 

11. If, in consequence of a p.irty insi.it- 

ing or the completion ot a cmilract lor 
the purchase of an advowson, on u good 
title being made to it, and who has previ¬ 
ously constantly objected to the title ten¬ 
dered, a bill become necessaiyon ibepait 
of the reprcsenlalivea of tbe pati\ who 
originally'contracted to sell, to ascei t.yn 
the true claim to the next pros ni.ition, 
(a vacancy having occur! cd in llio mean 
time,aiid the riglit to present hehig cl.i)incd 
by the purchaser) whereby the iighlis 
put in danger of lapse, • decree i.i lavor 
of the plaintiff will carry costs so far as his 
claim came in question, although it be 
part of the decree, that, subject to the nf.\t 
presentation, 5.he defendant be permit if d 
to rumplcie his conUact. Jl j/iv// v. 'J'lte 
Bishop of E-ietcr, *1 I’nrc, Cjf.!. 

12. If u purchaser Quakes ilie sun ne¬ 
cessary hy frivolous objections to the ti- 
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tl», he pays the costs; b<it not where it 
is reasonable that he should have it foi li¬ 
ned by the opinkm of the court, allhuugh 
the objection fails, and the piliiciple is 
the same with respect to suggeslftnis of 
doubt as to matters of fact. Where tire 
doubt was as to the buukrupt’t having 


executed a power of appointment before 
the bankruptcy, and an inquiry to that 
effect was necessary, the court thoiiglit 
it not unreasonal>le, aSid refused to make 
the purchaser pay costs. Thorpe IVnr, 

4 hlud. 4ib0'. 


ALIEN. 


1 . Commerce carried oft by a Br itish 
srtfijd't jethlrnt in an eiirrny’s country', 
even as representative of the crown of 
thrs coirntry, and allhongh beneficial to 
this country, yet, if without a licence to 
reside and trade, it would be illegal, and 
the property liable to capture and con- 
deuiiiation. Ex parte Baglthole, 

IS Ves. 55'^. 

2 . An alien, carrying on trade in an 
enemy’s country, though resident lliere 
also in the character «'f consul of a ntit- 
tial state, is consiilered an alien enejiiv ; 
and,as nelJ as a British siilijcct .so trading, 
is ilisuhicd to sue, and his properly liaLie 

-1- 


to confiscation. Allo t h it fiu^sm vn, 
•2 V. A- B. 3 23. 

3. An alien, devisee in liiist to self, 
joins in a conveyance, and aftcrwaids ob¬ 
tains an act of naiurali: aliuii, by which 
t il is declau'd that he is “ from iheacefoi ih 
naturalnnri shall he and is eiuihlcd 
to ask, take, have, retain, and enjoy, Ac. 
all hauls, whit'll he may (> 1 ' shall b: e by 
purchase or gift of any peisorr or persons 
J whatsoever.” 'I'lns act does not operate 
j so as to eonfirm the coiiveyance so |>ie- 
i vionsiy executed. I'nh v. K.’rin, 

' ' -’.Mcr, 431. 


ANNUITY. 


Page 


I. jiMirsDicTiov. 26' I 

I 

II. JIKMOISIAI. AXO fcNllOl,- 

ment of. 27 

Jir. VALin on VOID . ih. 

IV. rnAi;i>ULiNT . 

V. tQeiTAlil.li M LIEF IN FA¬ 

VOR t F . ih. 

VI. BY WILL.. 28 


1. Jurisdiction. 

1. A court of erpiity has jnr'isdiction 
upon objections to the ruemorial of an 
annuity. Dupuis v. Edvards, 

18 Ves. 358. 

2. By a decree it was referred to the 
master to inquire, whether an annuity had 
been properly enrolled, and the master 
reported against the enrolment: upon a 
rehearing, theedefeiidant (the annuitant) 
objected, that ihe^ decree had been ob- 
lamed after two several oidei s of the court 


, made, it; aunt her cause, for imyniPiit oftlie 
I annuity, ainl alter a rule ¥b slr^w cause, iii 
1 favor of the annuiiy, iri the Court of 
King’s Bench, ha<i heea discharged. Thib 
is not a Juflicienl gioimd for selling aside 
the decree, the former cause in which 
those orders had been obtained not iiuving 
been insliluled for llie puipo.'fi of setting 
aside the uiuiuities, and tins eouit having 
jurisdiction, after the failure of a-r aliempt 
to set aside an uiinuily at eoiumon law. 
Atigi/l V, IIaddi n, •J Mer. 1l»4. 

3. 'I'huugh^ grunfor of an qnnuity has 

failed twice iilTaw in his attempts to set 
it aside, yet the Court of Chancery has 
jurisdiction fo declare the annuity void, 
and Older the securities to be delivered up 
on the terms of paying ihq consideration 
money and interest, deduoting the pay¬ 
ments of the annuity. Bromley v. llol- 
land, Co*p. y. 

4. The price paid by the grantee, and 
not that paid by the assignee of the 
annuity, is to be taken in the account. 

iM. 
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5. If th« aniiuitj act is objectionable, 
it is most so because the summary juris- 
rliclinn over proj)erty given by the act, is 
inconsistent with tlhe policy of the law 
and the constitution of the country. 

llnil, 20. 

fi. Wliere the priinlce of an iinnnity 
vokoUanly desliojs hit. deeds to conceal 
tlieir defects, a: d sues upon the iik nioi iai 
at iaw^ « court ol cijiiity will take cogni¬ 
zance. Ibul^ 21. 

7. Ilowf.ir, in C. 1 SP of fraud, the pro¬ 
visions of the Htinuily act miglit be dis¬ 
pensed with, not as tigainsl ttie grantee, 
but ngainsi Ins cmlilors— Quitrc, Ei 
paitr lEnj^kl, I llnse, 308. 

jy Ves. 2iS. 

11. MeUOHIAL and KNUOj..yr.NT OF. 

1 . An eipiity oi tcdr-in;uion..is within 
the exception in llieanmnly art 17 (-'Co. 
3. c, 26. s. 6, Tucktr v, 'i inn s/r n, 

17 1.>I. 

2. An annuity, secured on d.vi'lenili. ol 

stock, standing in trust aiiioi.g oiliei 
things for the gi.intor for lile, is not 
within the exrcpiuin in the nnunity act, 
IT C»fo. 3, JJiijiUiS V. E'l.L.jrtis, 

IH \ es. 

3. The .(mission in the tneiii'.ii.il ot an 

iioiiuity, under the statute 17 t'l’o. 3. c. 
‘.li. (lepealfil bv o;l t». 3. c. l-tl.'l of a 
piOMho for Slav ol e.xeciitioD i;o;It .i 
jud pneiit, one ol tlic teemiiies, mini the 
mti'.uity should be in uiuars twenty) diys, 
w.is fatal. 11-ill. 

k It is not necessary, nndor stat. 17. 
fjeo. 3. c. 2(». to insert, in the menii'iial 
ol the annuity, a covenant lor payment, 
or any particular remedy ol the gi.uitee, 
except so 'aras it may cie.itea Irost vviih- 
Jn the act; and theie is tome doubt as to 
the necessity of staling the trusts, Ihuh 

6. In a case of olijectioiis nnder the 
annuity act^ a leference was directed to 
ihfi m isier to inijuire whether projier 
itieiiior ,i|.<*\\ 're enrolled, li’ld to stale tin 
pnoi tiles ol such as were valid. AugtU 
V. llailiiat, l6 Ves. 2o\’. 

(i. (Irani of an annuity void for want 
of a tneiiinrial registered, being charged 
on an estate <ljf less value, than the annu¬ 
ity. The grantor was tin- grantee’s at- 
preparing the security and depo¬ 
siting the title deeds, but misiepi es-ir.ing 
the value of the estate. Evparii- ll'rifihf, 

13 VcK. 2o5. 

1 n.u£C, 30S. 


7. Notw'ithstanding the rigorous c.x- 

actness that has been required in enrol¬ 
ments under the annuity net, clerical niif- 
lakes do not vitiate the memorial, n'palt 
V. UamiU, ly Ves. 438. 

8. Decree for sctlinu aside an annuity 
for want of a memorial registeied, and 
an account of the consukrat.on, with in¬ 
terest and costs, an.l of al! the annual 
payments, the balance on either .side to be 
paid, tbe securities delivered up, and a 
reconveyance. Holbrook v. Sliarpiy, 

ly Ves. 131. 

y. A lease deposited, as a further sccti- 
rily ol an aniroity, two jears after the 
annuity was granted, was lieid to be an 
equitable secuiity; and, us forming i.op,iit 
ot the original agreement, was not wiib- 
in llic Hiiriiiity act, and ibereftre need not 
be inemonalised. £x parte I’rkr, 

3 -Mad. 132. 

1 15’ick, 221, 

10. Annuity granted in ronsiderat on 
of a ie\ir<!ii)iiarv interest in s'oek, ne<*d 
not lit enni'ilcd under f.t.it. 17 (iCO. 3. C. 
20. /Ijou./! V. Dimt/rj/atle, 

1 Mad. 416. 

III. OR VOID. 

1 .* \ grant of an annkitv to \. <>:i her 
Ill.lliliige l'\ a S''.l,li.gi r, v.’in had pin- 
iii’scd l.)|uo\!d‘ lot h'-r, <1. a! Ilf! to he 
valid; It being gi.uitrd 111 coii'.di-i.iUo.i of 
iiiariii.ge; and A. was not lield to be a 
vuluiilecr. E'‘Uir \. liaiUij, 

I 'li.k B.4y. 

IV. rUAL-DULENT. 

1. v'.r.mt ofaii annuity fiaiuhilently ob- 
l.iiii'i! I>y a [<pr>on liaving a spiiilu.tl as¬ 
cend.iiiey over a woman, who was umlei a 
state ol leligions delusion, set U'lde upon 
the giound of piihhc policy, us well us the 
hand. KoitoH V. licllt/t 

2 £den. 2S(>i 

V. ILfH'lTABLE RELIEF IN F.tVOR OP. 

1. A socie.ly fop raising an Annuity 
Fund for the benefit of . jc members, the 
rate of subset Ipiion being loo low, tiuuigh 
the subsisting Jun l was ct|niU t«> the an¬ 
nuities then payaliie, and no ade<]u.iti; le- 
niedy was pointed out by the articles. In- 
(I'liries were dirtclcd to iisc^'iiain the state 
ol the society, liic delict ot the plan, ^c. 
«ud aloolo piovidc a iluiedv by additional 
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subscription adequate to the object, by 
paying the arrears and providing fur the 
present and future annuities. Pearce 
Piper, * 17Ve8. 1. 

2. Where a trustee of a term oCyears, 

vpon the usual trusts for securing annui¬ 
ties, Las taken possession of the estates 
under the trusts, the court, altiiougb all 
arrears of the annuities are afterwards 
paid, will not order possession to be given 
up to the grantor, except upon such terms 
as will enable the trustee to resume it, 
and to receive the rents the moment the 
annuities are again in arrear. Jenkins v. 
Mi’Jurd, 1 Jacob i^, \Valker, (>29. 

3. A. covenanted by his mairiage set¬ 
tlement to pay to trusUcs, within four 
years, a sum of ;C4000. tlic dividends 
whereof and of other funds thereby settled 
were made payable to himoelf lor life. 
Afterwards he obtained u pension from 
government by warrant of the treasury, 
made payable to him or his assigns by the 
Treasoier of the Navy, out ot a certain 
fund, during his, the gianlec’s, life. A. 
having granted annuities, secured by 
assignment of his pension and of these 
dividends, absconded, being indebted to 
the crown, and not having paid the .t iCOO. 
due upon the covenunt, and his peoaion by 
order of council was withdrawn, (Jn a 
bill by the anniiitaiils against tlie Treasu¬ 
rer of the Nasy and the Altotiiey (lenc- 
ral for recovering ol wliat was in the hands 
of the foiiner on account of tlie pension, 
and against the trustee of tlie settlement 
for dividends accrued since A’s departure: 
held, as to the iirst, that this court has no 
jurisdiction; and as to the second, that the 
liustees who had no notice of the assign¬ 
ment, were entitled to retain the dividends 
in satisfaction ol the covenant; and tin' 
bill was therefore dismissed, against all 
th e delendunts Piidili/ v. Hose, 

4. A., tenant in fee, mortgaged las es¬ 
tates to a large aiiuumt, and npjtointcU n 
receiver of all Jiis estates, gi\ing him \ci- 
bal direct ions to apply llic itnls hi keep¬ 
ing down the interest of the niorlgiigcs, 
and to pay the surjilus to hmiseJl, the 
nioitgagoi;. He then mortgaged part of 
his estate, and by deed aj>poiuled the same 
jM'isoii receiver of this eslj.te in trust, to 
pay the interest of this mortage, and the 
seirnins rents to himself us hcturc. Aflcr- 
vvards, rejiresenljpg his estate as free 1‘roin 
iuriimbranccs, he granted several annui¬ 
ties cl.aiged upon all his estates, and de¬ 


mised the estates to a trustee, for securing 
the annuities, and subject thereto to pei- 
inil the mortgagor to receive the rents for 
bis own benefit. In a suit by the annui¬ 
tants against the mortgagor and receiver, 
without making any of the prior incum¬ 
brancers parties; the court will restrain the 
receiver from paying to the mortgagor any 
of the rents and prolits received since the 
i notice from the piamiill's, and will plso ap¬ 
point a receiver, but without prejudice to 
the prior mortgagees taking possession. 
Dalmcr v. Dashiehodf 2 Cox, 378. 

VI. Bv WILL. 

1. The arrears of an annuity under a 
will, onieied to he paid to the widow and 
executrix, ullhnugh no report of debts hod 
bieii made; she slating by lier answer, 
that all debts come to her knowledge, bad 
been paid, and undertaking to refur d if ne¬ 
cessary: but a direetion for future pay¬ 
ments was refused. SkinniT v. iSKcet, 

Coop. 54. 

2. But where the annuitant, in the 
character of an executrix, was considcia- 

I ' 

I bly indelled to the estate, the court di- 
j lected lliat the annuiiy, as it became 
I de.e, should be applied in paymeiil ot the 
i debt duo to the e.slale, with hbeity to 
1 apply wlien the debt due to the estate 
I should be disibarged. Skmacr \. Sv:itt, 

3 .Mad. 244. 

3. Wliere annuities aroi-given out of a 
residue, 4 md no tune of payiiumt is meii- 

ill the V. lil, whether siich annuities 
commence before the end of one year from 
the lesialoi’s death, (jiutrc: hut where the 
annuities are expressly directed to coni- 
j menee at the first quarter-day alter tlie 
I tcstalpr’s death, the uimuitants arc enii- 
I lied to a reliospeciive account of the ar- 
I rears ace 1 lied due since that time. Sto- 
i III V. PnA/ngf, 3 Mad. 167. 

I 4. Mheie the testator authorized his 
i executors lojiay an annuity, “ unless cir- 
ennistunetii^pouid leiidei it uiineressury, 
laexpedienl, and imjuaclirafile." It must 
be meant, unless, in the opinion of his ex¬ 
ecutors, ciicumstaiiccs should so rendei it: 
the judgment ol the executors in this res¬ 
pect, not controlabic by u Co^rt of Kquity, 
unless It appears they act ma/dJide. But 
as the answer of the executors stated.ma¬ 
ny mixed motives for their refusal to pay 
the annuity, and it was plain they bad ne¬ 
ver simply addressed themselves to the 
-sound exercise of the discretion reposed in 
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them by the testator, they were decreed to 
pay the aanoity according to the words of 
the will. French v. Davidson, 

• 3 Mad. 3f)6. 

5. Where a testator directed his execu¬ 
tors to convert bis property and invest it 
in stock, and thereout to pay a clear an¬ 
nuity of £250. to Ins widow for her life, 
and after her death to pay the |nitici|jai 
sum ttiat produced the annuity, over; 
and’ the properly was not, in fact, sold or 
invested till after the death of the widow, 
but had since been transferred into the 
name of the Acconiitaiu-geiieral, in trust, 
in the cause: held, tl’.is was a gift of as 
much stock to be pm chased by the pro¬ 
perty \ihen converted, as would produce 
an annuity of J.‘2aC. and the court gave so 
iiiucli stock as Would produce by tin; divi¬ 
dend an annual snniui £250. and If stock 
had fallen instead of having risen, the par¬ 
ticular legatees must have borne llie dit- 
advantugc. liorrett v. Diudij, 


upon the testator’s leasehold interest, 
“ during the term of the said lease,” ex-‘ 
tends to and is a charge upon every rA 
newal obtained by the devisee of the lease¬ 
hold iiiterest. The annuitant must con- 
trihute to renewal hnes, in proportion to 
his interest. Winslow v. Tight, 

2 B. & B. 195. 

7. In the distribution of assets, where 
there is not sulticiont for all the legacies 
and annuities, they shall all abate. An 
annuity in that case being valued, becomes 
a legacy ol that value, and must abate 
propo.'tionably. Expartc Thistlewood, 

/ ly Ves. 250. 

1 Rose, 295 . 

8. The ordinary practice in valuing 
an unnuity for the purpose of the distri¬ 
bution of assets, or paying the legacy 
duty, has pone upon this principle, that 
the value ot the annuity at a time past, 

: IS as well evidenced by the price paid 
! U|M>n a tiunsurtioii ol sale, as by any 
I other circumstance. //nd. 


3 Mad. 41..0. 

6. A bequest of an annuity charged • 
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I. Where it lies or coes nut lie. 

1 . An appeal on rehearing for costs 
only, may be allowed under particular 
circumstances. Cowper v. Scott, 

1 liden, 17 . 

2. An orQir for a cause to stand over, 
with liberty for the plu'iititf to amend 
liis bill by adding parties, i< in its nature 
an order by consent, and therefore can¬ 
not be appealed from. If the plain- 
tiif thinks there is no want of par¬ 
ties, he should let his bill be dismissed 1 


lor this reason, and then appeal. Bc- 
r fill Old V. .hiair, 2 Cox, 136. 

3. Tiiougli a rehearing or appeal does 
not he upon the question, whether costs 
should be given or not, it does upon 
the question whether the court has ap¬ 
plied iLie proper fund ior the payment of 
them. Taplor v. Popham, 15 Ves. 78. 

•t. Where costs aie disposed of as a 
subject of relief, a rehearing or appeal 
IS nut open to the objection of an appeal 
for costs only, Jhid. 

5. bio appeal lies from. the Lord 
ClmnccUor’s jurisdiction in bankruptcy. 
Ex parte Bri/uiit. 1 V. it B. 211. 

2 Hose, 4. 

6. When a motion for a new tiial bas 

been refused at the Rolls, iqion an issue 
directed by his Honor, the Lord Chan¬ 
cellor will not, liy waj of appeal, enter¬ 
tain a similar application. 'BourJee v. 
itothvitU, 2 B. it B. 56'. 

7 . Tho^h no appeal allowed on a 
question ul costs merely, yet costs may 

consider; d where there is an appeal on 
o.lier gruunUs. Fttzgihbon v. Scau/ttH„ 
• 1 Dow, 270 . 


I 
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II. Fob. whom it lies or poss not lie. 

i 

»' 1. Whether a party, by consenting to 
an order consequential on a decree, 
precludes himself from the right of 
appeal — Quxrc. JPood v. Griffith, 

I Aler. 35. 

2. Solicitor takes a mortgage of the 
estate of his client, pending a suit relative 
to that estate, for money advanced, and 
costs, but does not make hi nisei f u party 
to the suit. Decree below against the 
client who refuses to appeal. Whether 
the solicitor ran appeal in the client's 
ii^me— Qactrc. Dali/ v. Xclh/, 

4 Dow, 417. 

III. Stating proceedings during. 

1. By a general order ofthe House of 
lAirds, dated 1‘2th of August, 1807, pro¬ 
ceedings in Courts of Equity shall not 
be staid by appeal, unless by special or¬ 
der of the House, or the Court which 
is appealed from. 

l^Ves. 184. 

2. In a suit against a corporation, '.he I 

court refused to susjiend the execution of 
a decree for fmeclosuii;, until six montlis 
after hearing an appeal, but gave ihitil 
six mouths alter the Master's reiiorl, 
upon the defendant’s paying the nioiu-y 
into court, consenting to a receiver, iiiid 
paying interest and costs; plaintitl's un¬ 
dertaking to repay if the decree should he 
reversed. AJonk/tousc v. Corporation of 
Bedford, 17Ves.380. 

3. An appeal does not form a ground 
to stay process for costs previously com¬ 
menced, viz. by subpevna: otherwise, 
where the appeal is before any step 
taken. Roberts v. 'J'ottj/, 9 Ves. 446. 

4. Pending an appeal from the Rolls, 

an application to slay further proceedings, 
or to stay a final decree, must be made 
to the Lord Chaocellor. Macnaghten v. 
Bothm, 1 .lacob di Walker, 48. 

5. Pending an appeal from an < order 
overruling a demurrer, the Court will 
stay proceedings for enforcing an an¬ 
swer, where answering would render the 
appeid useless, ff 'ood v. Milner, 

1 Jacob & Walker, 636. 

6. A motion for an order to suspend 
the payment of the costs *of a hill 
which had been disniisst-d, on the ground 
uf an ap|ieal to tAc l^ird Cimncellor, was 
refused. Tj/son v. CoA, 3 Aiad. 273. 


7. Application to suspend an order of 

the court till an appeal, of which notice 
had been given, should be determined, 
would be more properly made to the 
court of appeal; particularly where that 
court bus already interfered in the cause: 
but the court suspended their order for a 
given period, and to a certain extent, on 
motion, for the purpose of giving the 
party an opportunity of Rfiplying: to the 
appellate court. Sir Jf'atLin Jn.xvrs vi 
Morgan, 5 I’rice, 468. 

IV. Practice. 

1. On an appeal from the Rolls, the 

Court will not return the deposit to the 
appellants, unless the decree has been inu- 
termlly varied by the appeal, HoltPorthy 

v. MortlucL, 1 Cox, 144. 

2. An appeal from the Rolls to the 

Lord Chancellor camiut be reheard. Fox 
\. Much nth, 2 Cox, ’58. 

8. Where the plaintiff appeals from a 

decree dismissing the bill, he is entitled to 
tlie usual order for the production and 
inspection uf deeds previous to and at the 
IieiEjmg of the ajipeal. Church v. Rai- 
(%, ]() Vcs. 435. 

4. AbuseGl ffi** right of lehearing an 
api-ial nievfelited not only by costs, but 
a!fO i>y >fi|iiii ing tlie signijluie of counsel, 
that the ca'-e is lit to be rehe.ird. Mmik- 
houif Y. Corporation oj ikilfdjmi, 

i? -Ves. 381. 

*5. llie object and effect n>f flic order 
of th<! House of Lords rcquirnig llic }iar- 
tirs to apjicals to print their rases iorlh- 
wiih, i^pplying generally to all appeals, 
was to cluck the abuse ol appealing ineicly 
for delay and vcxaliuny IFui/ v. Foi/, 

is Ves. 453. 

6. T he signature of .counsel on appeal 
to the House of L.oi(ls is equivalent to the 
certificate on appeal to the IaihI Chancel¬ 
lor. Ibid. ^ 18 Ves. 45.5. 

7 On apnjii^ and rchenrings additional 
evidence is^ic.t||nUtcd in some instances, 
but subject th costs for not having the 
evidence at the time it ought to have 
been read. White v, Fusirll, 

I V. & B. 153. 

8. An appeal to the LordcChaocellor 
from a part uf the decree, which bad been 
afilrmed on a rehemring at the Rolls; but 
llie other party having previously appealed 
from another part of the decree, the se* 
corn! appeal was brought up at the first. 
Blackburn v. Jcjison, 2 V. h B. 3*9. 
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9 , The resolution of the House of 
Lords to take causes in their order does 
not preclude the (|j$cretionary power of 
calling at any time such causes as appear 
to be brought there merely for the pur¬ 
pose of delay. Hvara v. Cole, 

1 Dow, 463 . 

10 The contents of the printed cases 
in the House of Lords are to be consi¬ 
dered i judicial representation as much 
as the speeches «»f counsel. Biriial v. 
Marquis Donegal, “ 8 Dow, 157. 

11 . No re-hearing in the House ol 
Lords. Bernal v. Marquis Donegal, 

* 3 Dow, 157. 

12. But counsel may be heard to cor¬ 

rect a mistake, which, in drawing up tlie 
formal judgment may have hwn in.iiie 
contrary to the principles of their I.oul- 
fihip’s decision. * i/uW. 

13. \Vhere persons were made par¬ 

ties to a,Crown information in I'.ijuity 
below, on the suggestion of a de¬ 
fendant in his answer, such di fendant 
is precluded from availing hinis' ll on ap- | 
peal of the objection, that these jcrsoiis 
ought not to be paities. Altuk!o-j! v. 
Attorney Genital, 4 Dow, 9 . 

14. iVbcre a decision is cleaily riglit, 
the House <'t Lords will not remit merely 
because the giouiul of derision below has 
been ditferent from ilic ground oJ its own 
decision. Vpuag v. Liven, 

‘t Dow, 13.S. 

15. In « smt by next kin against ah 
ndmiiiistrutdr, one of the ntxl of kiir ap¬ 
peals, the others do not appeal, 'i'he 
administrator lodges a cross appeal, and 
the cause stands over for defect of parties, 
till the other next of kin are made par¬ 
ties respondents to hotii appeiib. It 
seems, tiori the final judgment, tifat the 
next of kin who did not appeal fiotii the 
decrees below, but who, when called us 
respondents, prayed tlie bjiicfil of the 01 i- 

. ginal appeal, were held enticed to that 
benefit. iStacpoale v. Stofpaofe, 

4 Dowj'SlS, 230. 

16. An agent was culled to the bur of 

the House of Lords, and censured for 
printing observations in an appeal cause 
without 6 igiH>ture of counsel. Earner v. 
Fisher, * Cited 4 Dow. 223. 

17 . The Court will not (*rder money, 
wbiA has been awarded to be paid to a 
party by an arbitrator, to be paid into 
Court for the purpose of preventing it 
getting into the hands of the person who 
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has 80 become entitled to it (an order of 
Court having been already made to pay i» 
to him according to the Sward), on the 
gioundjof the pending of an appeal against 
the refusal of the Court to set aside the 
award, if the appeal has nut been received, 
although the petition has been signed by 
counsel. Lexvis v. Harter, 

1 Price, 132, 

18. But sernble seevs, if the appeal has 
been received. Itul. 

V. Costs. 

1. The costs of a sprcial application to 
stay proceedings under a decree, during an 
appeal, will generally, if nut uni\ersa!ly, 
follow the judgmerr, if unlavorable. 

U'lUun V. IVilliin, 10 \'es. 2If). 
li 'alilov. Culrj/, I(j Ves. 206. 

2. Where a suit in eipnty was tull'ered 
to sleep for moie than twenty years, wuh- 
uut any steps lia\iiig lire 11 taken l)j cither 
party to jirosecute, or have it disnnascd: 
This, though no bar to tlie relief, is a 
good reason for not giving costs, where 
otli«f.visc liny would have followed the 
judgniciit. tune v. Lord Allen, 

2 Dow, 28p, 29P. 

3> Where administrator retained a sum 
undistributed, inil no ellectiial suit corn- 
mrnceJ lor twenty years, as the suit, after 
it had been coiinnenccd, was proti acted 
lor a coiisideiahle time by unfounded de¬ 
mands set lip by the administrator: held, 
that the administrator should pav plain- 
titfs costs incurred since the original de¬ 
cree. i)tae}>oolc V. tilaepoole, 

4 Dow, 210. 

4. Where there was considerable delay 
in appealing, and the party, who had ihe 
judgment below in his favor, had taken 
several proceedings under it, which an 
earlier appeal would have nreventcil, the 
appellant, ihougli the judgment should be 
reversed, ought to indcminry the other 
party against the expense of such pro¬ 
ceedings, Hamilton v. Grant, 

3 Dow, 56 . 

5 . Although material alterations were 
made in Dorn. Fror. m . . decree appealed 
from, but allirmcd as to the principal 
matter, yet, as the appellant had not 
called lor these alterations below, and as 
the respondeht had been considerably ha¬ 
rassed with actions and expenses, he 
was allowed 100 costs*^ Lord Ktusing- 

1 toK\, Phillips, « 5 Dow, 6t. 

) 



Sa Jurudiction. {ARBITRATION AND AWARD I. II. HI.] Power and duty. 


ARBITRATION AND AWARD. ^ 


Page 

I. . 32 

II. SUBMISSION. d). 

in. ARBITllATORH . ih. 

(а) Appointment <S- Authority, ii>. 

(б) PoxBcr and Duty . ib, 

IV. . 33 

(a) Construction of . ib. 

{b) Objections to, and equitable 
relief against .. d>. 


I. Jurisdiction. 

1. Exceptions may be taken to an 

where the original reterence was 
to a master, with a reservation of further 
directions; and by asubsequentordes.the 
arbitrator was substituted in lieu of the 
master, to take the accounts in the like 
manner as they had been referred U. «h.c 
master: but not where the reference to 
the arbitrator is of all matters in differ¬ 
ence, and the court had reserved nothing 
to itself. Ford v. Garlside, 

2 Cox, SOS. 

2. Generally, an agreement to refer dis¬ 
putes to arbitration, is no objection to a 
suit in equity ; but, from the nature of 
the subject, the management of the Opera 
House, and the anxious provision of the 
parties to settle all disputes by arbitra¬ 
tion, the court relused, upon motion, to 
interfere till after the parties had taken 
t hat course. Waters v. Tavlor, 

15 Vcs. 10. 

3. There is no case at law or in equ'.iy, 
that, if an award is not made at the time, 
and in tbe manner stipulated, thp court 
have substituted themselves for the arbi¬ 
trators, and made tbe award, even when 
the substantial thing to be done was 
SLgreed between the parties, but the time 
and manner only left to others to pre- 
scribe. Slitndeil v, Srettargh, 

If Vqs. 242. 

4 . As to the jurisdicUon in equity 
against an awards under a reference made 
a rule of a court of law, for misconduct 
of the arbilraton, &c. where the bill was 


filed before tbe rule made in tbe court of 
law— Queerc. — v. Mills, 

17 Ves. 419. 

5. If a submission to an arbitration is 
made a role of court, tbe jurisdiction is 
transferred to the court in which the sub¬ 
mission is mad^ a rule, if such submis¬ 
sion is acted upon; but if not acted upon, 
no other court acquires jurisdiction. It is 
the same as if such submission had been 
made. Stif \. Aiulreics, 2 Mad. 10. 

6. A cause having been referred to ar¬ 
bitration, under an order by consent, the 
court will not make an order on the arbi¬ 
trators to proceed. Ciamkay v. Collins, 

1 Swan, 40. 

1 Wil 31. 

7. Whether it is competent for either 

pisly to withdraw— Quiere, Ibid, 

> , 

II. Submission. 

1. A parol submission to arbitration is 

not wiUitn tbe statute y & 10 Will. Sc 
Mary, c, 15. . . - . . v. Mills, 

17 Ves. 41.Q. 

2. A submission to an award may be 
made a rule of court alter the award is 
made. Smith v. Symes, 5 ^lud, 74, 

3. Revocation of a inhmission under 

some ciiciimstances, tliqugli good at law, 
may be bad in equity. JJarcourt v. Rams- 
buttum, 1 Jacob St W'alker, 512. 

III. AumnATORs. 

♦ (tf) Appointjnfiti md authority. 

1. Objection to appointment of arbi¬ 
trator is waved by attending him. Ilar- 
court V. iiamsd^ltom, 

1 Jacob & W'allter, 511. 

2. The Revocation of the authority of 
an arbitrator, tbe submission to whose 
award has been made a rule of court, is a 
contempt. Harcmrt v. Ramsbottom, 

1 Jacob Walker, 511. 

• 

(p) Power and duty, 

1. One party to an arbitration having 
ineffectually attempted to revoke bis sub¬ 
mission, refused to attend: semble the 
arbitrator may p^rocyed cx parte without 








tARBITRATION AND AWARD III, IV. ATTORNEY GENERAL] St 


giving him notice. Harcotirt v. Rams- 
boUom, 1 Jacob & Walker, 512. 

2. A purchase ^by an arbitrator of 
claims under reference cannot be sup¬ 
ported* BUiinerhasset v. Da^, 

2 B. & B. lit). 

IV. Award. 

• (a) Constrvciion of. 

1. In construing an award it is the 
duty of the Court to lavhr that construc¬ 
tion which renders the award certain and 
final. Woods, Griffith. 1 Swan. 52. 

1 Wil. 43. 

( 5 ) Otjp^ion to, tmd equitaile Helif 
against. 

1. Where an award is agreed to be ready 
to be delivered in writing to the parties 
by 8 certain day, it is not a sufficient ob- 
{ection to the awafd that it has not a 
deed stamp. BlundeU v. Ufettargh, 

17 '’es. 232. 

2. The declaration of one of the arbi¬ 

trators, that, had he seen a letter of which, 
being mislaid at the time, the contents 
were proved by evidence, he would have 
acted otherwise, is not a sufficient objec¬ 
tion to an award on the ground of mis¬ 
take admitted by the arbitrators; of 
wl.ich there ought to be clear and distinct 
evidence, and an affidavit by the arbitra¬ 
tors, in order to induce a court either 
of law or equity>to interpose. Anderson 
\. Darcty, JSVes. 44?. 

3. The court will abide by the decision, 

though erroneous, of judges chosen by the 
parlies to decide a qucatiou of law. Wood 
V. Gritfuh- 1 Wil. 44. 1 Swanst-55. 

4. if a point oflavobe referred to the d^ 

rision of an arbitrator, the parties are 
bound by hif decision, unless fraud or 
corruption imputable. • ^tfff v, An¬ 
drews, ' ^ o'Sj^lad. 6. 

5. Where legal rights are referred to 
arbitration, the award must be according 


to law, otherwise it is not binding. Blen- 
nerhasset v. Day, B. & B. 120.« 

6. Where an award wa» made upon an 
understanding, and an injunction is sought 
ujroti a breach of such understood agree¬ 
ment, parol evidence is admissible to 
show the foundation on which the award 
was made, and the court wil! give relief 
on the ground of fraud; and will not con¬ 
sider such a suit as a suit to carry the 
award int > execution with an addition by 
parol evidence. Harrison v. Gardner, 

2 Mad. 198. 

7. Award made in regard to matters ia 
disjiute in CLancery, between husband 
and wife, pending a suit in Eccle¬ 
siastical Court for a divorce. The 
award assumed there must be a separa¬ 
tion, and provided accordingly. Objected 
to this award, that it assumed the juris¬ 
diction of Ecclesiastical Court, and went 
beyond the submission in awarding a 
separation. Judicial answer to this, that 
the award did not adjudge a separation, 
but only proceeded upon the assumption 
that there must be a separation. Bate- 
tnantv Countess e^‘ Boss, 1 Dow, 245. 

8. It is not a good objection to this 
award, that no regular separation had 
take* place between husband and wife, 
and that wife's next Iricnd was not a 
party to the submission. ibid, 244. 

9. Upon an application to set aside 
this award, the court, without setting 
aside the award, made au order partly 
doing away the effects. Whether the 
regular course would not have been to set 
aside the aw'ard, to preserve consistency 
iu the court’s proceedings— Quaere. 

ibid, 235. 

10. If an arbitrator, a barrister, reject 

a witness as inadmissible in point of 
law. the court will not interfere to set 
aside his award on that ground, although 
the party applying offer to pay all the 
previous costs incurred: considering the 
parties bound by hia decision. Cam^ bell 
V. Twen^vt, 1 Price, 8l» 
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BANKRUPTCY. 


I. JvailDICTION. 

1. The jurisdiction in bankruptcy is 
both legal and equitable. 

|lSVes.496. 

■ I Roffey. 1 5 Vcs. 46’9. 

2. And such jurisdiction is exercised 
more by practice than by authority. 

Ex parte lioffey. Ihitl. 

3. Jurisdiction to expunge scandal 
from an aiTidavit in baiikixiptcy. 

Ex parte Simpson^ 15 Yes. 476 . 

Lelleupf 18 Ves. ‘2'2. 

4. Where a bankrupt bad not surren¬ 
dered within the tini^ bat bad obtained 
an order for the commie^oners to lake 
his surrender, and waS arrested, the I/ird 
Chancellor doubted his jurisdiction to 
order the discharge of the bankrupt. Mnon, 

15 Ves.l. 

5. Contumacious obstruction of the 

messenger under a commission of Bank¬ 
ruptcy is treated as a contempt, though 
the messenger acts under the authority of 
the commissioners, given by statute, and 
not under that of the Lord Chancellor in 
bankruptcy; so in case of the commit¬ 
ment, the Lord Chancellor can do no more 
than grant a writ of Habeas Corpus 
by his authority, not in bankruptcy, but 
as holding the great seal. Ex parte 
Page, 17 Ves. 50. 

< 1 Rose, 1. 

6. Equitable relief under a second 
cemmission against an uncertificated 
bankrupt, with suggestion of property 
acquired in the subsequent trade, and 
want of notice by subsequent creditors, 
was refused on petitiem, but liberty was 
given to file a bill. Ex parte Storks, 

3 V. & B. 105. 

7 . A creditor proving his debt under 
the commission, gives the i^rt a juris¬ 
diction quite dtfierent fron^that which 
it is authorized to exercise^ where the 
Citditor bu noiproved. Ex pdrfc Hilton, 

ljuec4b and Walker, 469. 

8» The Coirts<«f Scotland have no 


jurisdiction to. try the vaKdity of an 
English cuninfUsion of bankruptcy; but 
if the Scutch Court of Session were 8;i- 
tisfied, that the party subjected to the 
commission was domiciled in S^tiaud, 
and bad nut been domiciled in Eiiglaitd, 
whether they would be bnupd to give 
cfi'ect to the cninmission— Queers, Royal 
Bank of Scotland Culkbert, 

1 Rose, 462 . 

9 . Assignee under a romiuission of 
bankruptcy cannot inaiiituin a , ?lition 
against a party not claiming under the 
cq^mission; but the ^urt exercises jn- 
ri^icti^n against assignres on the petition 
of persons nut claiming under a commis¬ 
sion, but c (aiming specific property against 

parte Pease, 1 9 Ves. 46. 

" 1 Rose, 242. 

10. There is jurisdirtino in bank¬ 

ruptcy beyond the statutes. Ex parte 
Cawkwell, 19 Ves. 234. 

11. 'J’here are many Cnse^^M^ere the* 
Court has jurisdiriion biMkruptcy, 
merely by consent, and If.parties having 
waved the benefit of the iil|errion after* 
wards.refused obedience to the orders, 
thev would be committed. Ex parte 
Hall, 

1 Rose, IS 

12,. A stranger commissii.'O, 

seeking by petition fi^^ail himself of the 
juriodiction in bankfiilptcy, must submit 
to it ill all respects, and the court will en¬ 
force its order against bim.< Ex parte 
Pease, 19 Ves. 48. 

1 Rbse, 243. 

13. A stranger to the commission, ap¬ 
plying for an order in bankruptcy, 
brings himself within the Jurisdiction. 
Ex parte Lc^ert, 1 Rose, 18t. 205. 

. . — Peyron, ^Ruse, 368. 

14. But whether, if the object of the 
petition is merely that the comn^ssion 
may be superseded, or the certificate 
stayed—Qaierc. Ex parte Uordenburgh, 

1 Rose, 206. 

15. A. obtains money from fi. on 
the security ofigoqds consigned to B.*8, 









[BANKRUPTCnr i.| n 


Jmrit^elion, 

boaie In jimerica, and sbortly after be* 
comes bankrupt: B/s agent in America, 
ignorant of the advances made, and of tbe 
bankruptcy,'remitl bills for the proceeds 
of the goods to A.; A. delivers^hem to a 
person to get them accepted, who hands 
them over to B. Petition tliat A. or the 
assignees might be directed ai endorse 
them, dismissed with costs; tbe court 
not baying jurisdisction, except by con¬ 
sent, to order the distribution of tbe bank¬ 
rupt’s effects, as to those who are struii- 
gers to the commission. '•^Ex parte Hail, 

1 Rose, l.‘3. 

16. Whatever it is necessary to decide 
roliaterally to the question of proof, will 
give jurisdiction in bankruptcy. 

£t parte Roxtiton, • 17 Ves. 425. 

1 Rose, 15. 

17. Ko jurisdiction in bankiupicy to 
order goods seized fiy ilic nn ssenger to be 
delivered up to a person cluiniing them us 
his. Ex parte Cragirs, 1 Rose, 25. 

18. The Court has nut jiirisdictioii to 
appoint a receiver upon petition in b^|^- 
ruptcy. Ex parfe Tapper, 1 Rose, i7$. 

19. If the debtors of a bankrupt in a 
foreign country, rciu>e to pay their debts 
u> the assignees, without an iissignmtot 
or a power ofaUorney from tbe bawkrupt, 
and the bankrupt refuses to execute such 
an iiistruinent, the court has no power 
to compel him. Ex parte lilnkt s, 

•v-, • 1 Cox, 398. 

20. .No jiirildiction to compel a bank¬ 
rupt to execute a general power of a|)- 
pointment in fav r of his rreditur.s. 
Thorpe v. Goodall, 17 Vcs. 288, 4b’0. 

1 Rose, 40, 270. 

21. The Great Seal has jurisdiction, 

after the baukrupt iteis passed his last exu- 
minatior., to CQ|h|ii^ him to deliver up 
papers io his pdirv^sion belonging to the 
estate, and to attend comuiissioneis. Ex 
parte Bredlep, Rose, 202. 

22. Na jurisdiction in bankruptcy to 
order an infant heir of a deceased assig¬ 
nee to ednvey, as an infant trustee, the 
estates of the bankrupt vested in him by 
the decease of bis ancestor. But in this 
case tbe petition was amended, and tbe 
order made under the statute 7 Ann. c. 

Ex peart i Beddam, 1 Rose, 310. 

2S. Nor*to declare the infant heir of 
an issignce a trustee of tl e bankrupt’s 
•state, Tbe case being within the sta¬ 
tute of Aoue, and the petittou must be so 
entitled* Ex parte Kirk, Buck, 478. 

24 . Juiisdiction to order the trustees 
iu a deed of asssignment of tbe trader’s 


effects, to produce it before the commie* 
sbners for the purpose of proving an ac| 
of bankruptcy. £« parte,CawkadI, 

1 Rose, 313. 19Ves. 233. 

25. •Jurisdiction in bankruptcy to order 
assignee to pay a messenger’s bill of fees. 
Ex parte llartopp, 1 Rose, 449. 

. 26'. The court will not (sitting in 
bankruptcy), on beliulf of the sureties of a 
bankrupt, direct a sale of mortgaged pre¬ 
mises lor payment of a debt secured by 
recognizance, or lor payment of any other 
security except a mortgage. 

Ex parte Usher, 1 B. & B. 197. 

1 Rose, Sfiti. 

27> Under a separate opnimission 
against one of two partners, the bankrupt 
lidving paid twenty shillings in the pound 
to i<il his creditors, obtained an order for 
the payment of the surplus to him, and 
tlie same was accordingly paid to him. 
Held, that his partner was entitled to ap¬ 
ply by peiition in the bankruptcy, for an 
arcouiitof such surplus, and for payment 
of his proportion of it, and that the Court 
bad jurisdiction to make the order i-e« 
([uired. Ex partetLaiyiar, 

1 Rose, 442. 

28. The Lord Chancellor bus no juris¬ 
diction to indemnit}' an assignee against 
tbe consequences of a supersedeas, in the 
matter of Bryant, 2 Rose, 17. 

29 The V ice-Chancellor can certify the 
propriety of awarding tbe writ of proce¬ 
dendo, in cases where a commission has 
been superseded upon his certificate. Ex 
parte Crump, Buck, 3. 

30. The Lord Chancellor can direct 
the Vice-Chancellor to hear a petition for 
a writ of procedendo to issue when a com¬ 
mission has been superseded, on the Vice- 
Chancellor’s order, confirmed by the Lord 
Chancellor: but the V'ice-Chaticellor can¬ 
not bear the petition without such di¬ 
rection. Ex parte llurd, 

Buck, 45. 

Sl< The jurisdiction in bankruptcy 
extends tu every person fraudulently en¬ 
gaged ib issuing a commission. Ex parte 
Boyle, Buck, 247- 

32. Where a creditor has proved a debt, 

and the assignees liavt a demand against 
him, which, if determined in their favor, 
would give them a lien upon the divi¬ 
dends, they may proceed by a petition in 
tbe bankruptcy tu enforce that demand. 
Ex parte I'Jmbrel, Buck, 305. 

33. The Court has jur^ictiuu in bank¬ 
ruptcy to order thetpapws deposited by 
the bankrupt with his atwrney in actions 
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commence before the bankniptcyt to be 
,delivered up to the assignees, provided 
they are iiecesaary to the administration 
of the estate. But where the assignees 
wanted such papers for the put'pose of 
instituting criniiual proceedings against 
the bankrupt, the petition was dismissed 
with costs. £x parte Innes, 

Buck, 337. 

34. The court has not jurisdiction in 
bankruptcy, as between the lessors and 
assignees of a liankitipt lessee, except 
in cases under the statute 4^ Geo. Ill, 
c. 121, 8. 19 j or where the petition makes 
a case for an injunction. Ex parte fFar- 
teici, m 

Buck, 32<). 

35. Tlic Lord Chancellor's jurisdiction 
as to acts dune in the bankruptcy is not 
deiermiued by the superseding of the com¬ 
mission. So, after the commission is su¬ 
perseded, a petition will lie on behalf of a 
purchaser of the estate •lut up to sale by 
the assignees for the repayment of the 
deposit. Ex parte fVefor, 

Buck, 428. 

36. The court haj-n^ jurisdiction in 

bankruptcy to ordcmhe^etitioiiing cre¬ 
ditor to pay the solfeitor^ bill up to the 
choice of assignees. Ex parte -; 

Buck, 4/5. 

37. The Lord Chancellor hits not au¬ 
thority to compel the commissioners to 
declare a party against whom a cuiamis- 
sion has issued, a bankrupt. His autho¬ 
rity is limited to ordering them to pro- 
ce^ in their judgment. Ex parte Pirria, 

^ Buck, 510. 

38. The court, in bankruptcy, has a right 

to look at the proceedings. Ex parte 
Ecoit, Buck, 280. 

Ex parte Gardner, 1V. & B. “4 

• —. . ■ Vyportd, ] Mad. 624 

——— Forster, 1 Rose, 49. 

17 Ves. 414. 

39. The I^rd Chancellor in bankrupt- 
cyvhulds afi even hand between the crown 
and the creditors. Ex parte il/ovor, 

19 Vert 541. 


40. W'here a commission is supers 

seded at tbc costs of the petitioning credi¬ 
tors, and some of them pay the whole 
costs, the court has no jurisdiction in 
bankruptcy, to order the rest of the peti* 
tioniog cr^itors to contribute^ Ex parte 
WUm^rst, 1 G. & J. 4. 

41. An application to renii|ve a soli¬ 
citor from beinl or acting as a master 
extraordmary, Jid fb strike iiiui od tlic 


rolb, altboagb it may very properly be 
made by reason of hia condtKt in a mat¬ 
ter of toiikruptcy, yet abouldaot be made 
in the bankruptcy, bul slionlil be addressed 
to the l^ncral jurisdiction of the court. 
Ex parte Lume^ 1 G. 5c J. 78. 

n. PbrSON'S liable to a COMHia- 
aiuN. 

1. An inibnt cannot be a bankrupt. 

Ex parte Adedn, 1 V. & B. 494. 

2. But in a case where the bankrupt, 
an infant, had held himself forth us an 
adult and sui juris, and bod traded in 
that character for 'two years, the‘CiMiit, 
upon the petition of the bankrupt, re¬ 
fused to supersede the cotnlMuinn. Ex 

\ parte IFatson, 265. 

I 

III. Tradiho. 

1. A trading to support a commission 
dap^tids not|Opiin thk^aiitity, but the 
int^d ^gi ; aim it is u i]hestion for a jury, 
whetl^tiiere is enough to evidence tliat 
iiilentiou. Ex parte Magatnis, 

1 Rose, 84. 

2. Whether or not a trader has ceased 

his trading, tloes not dept^pd on ihe mere 
dtsconliiiuance of it, or th^lisriicc of any 
specilic acts of tiiulmg, bib whether there 
he an inlention to exei'c^, or resume it; 
and that is a r^uestlon %o^4. jdry,^ 
Ex^’parte Paf/rson, *1 Iiea&i402. 

- Cundp, 2l^mi^357. 

3. An uiuierwriter, merely in that cha¬ 
racter, cannot be a bunkrujit. 

Ex parte Bell, 15 Ves. 355. 

4. Proprietor of af||PuTy, getting the 
stone fui sale, is not a-bader within the 
bankrupt laws, and the effect of pur¬ 
chases of stone must depend upon the 
circumstances. Ex parte Gardner, 

1 V. and B. 45. 1 Rose, 377. 

5. Whether trading, as in the instance 
of an attorney's buying and selling books, 
is oris not sudicieutto support a commis¬ 
sion of bankruptcy, depends upon whe¬ 
ther the nature of the dealing, however 
small, is such os to manifest an iatention 
to deal in the article generally, and Is 
a question peculiarly fit for the consi¬ 
deration of a jury, Ex parte Bryant^ 

1 V. h B. 1^11. 

6. A scavenger, contracting ^itb a 
parish, for valuable cohsideiution, foe 
liberty to take the mud, dust, Hec. is 
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not a trader, within the bankrupt laws. 
Ex parte C<Mvu, t V. and B. 217. («). 

- I Ro8e‘i373. 

7* A farther making linte a lime 
pit, opened and worked before the coni- 
luencetuent of bis term, and selling the 
surplus beyond what he reouiied for 
manure, is not a trader, wtthiii the 
buukrupt laws. Ex f>ar(e 

• 1 V. & B. 800. 1 Rose, SlG. 

8. Where the commisssion and udi.hi- 
vit of debt described thobanknipt <»iily 
as a waterman, but with a j.’‘;nenil stuu*- 
ment that he got his living by Inning 
and selling, it was held biiliicient to bU|>- 
port .the coinaii.8ion. Ex parte Ih rln rt, 
2 y.&c n. spy. 2 Rose, 

St. Scrivc^l^ is otie who, with an inten¬ 
tion thereby-W get a living, rtweives into 
his custody other men's money, to be laid 
out on their account, according to the 
ji'irpose for which it is dcpnsiu d. 1 he 
inode of bis remuneration, whether by 
procuration-fees,,vby a charge for com¬ 
mission, or olheffise, is a fireumst^irf^e 
immaterial. The actual deposit.'^ and 
complete control over the ntoney offers 
till invested, and the intention thereby to 
get a living, being the essence of this 
species of trading. Ex parte Malkin, 
SI. 2 Hose, 27. 

10. Whethef/or not a jwrson is a trader 

as a scrivaneK^oes not depend upon 
hiS occaaiOnaip^^doing such acts of 
truding as eil^iipers were acrustoined 
to do, hfet? upon an intention geucr^ty 
to get his living by so doing. Ex parte 
Paterson, 1 Rose, 402. 

11. An attorney, in the common 
course of his pr(||||sion, purchasing and 
selling estates, negotiating loans, &c. not 
subject to thehi^rupt laws as » scri¬ 
vener. Ex parte Malkin, 

2 V.& B. 31. 175. 

2 Rose, 27. 

12. AnS though the same person may 
act both as an attorney and scrivener, 
yet whether he can so act in the same 
transaction—Quore. 

S. C. 2 V. & B. 35. 

13. The strong probability is, that no 

person can i^;w be the object of a com¬ 
mission as emcrivener. Jn the matter of 
Lewis, 8 Rose, 59. 

14R A fisherman buying hsb of other 
boats St sea, and selling it ashore, is a 
trader within the bankrupt laws; and if 
such be the usual practice of a particu¬ 
lar class of fishermen, one of them who 


is proved to have done so -once, will be 
prosumi.d to have cotitinu(.d to carry oi^, 
his business in the same manner. Heatt- 
uif V. liirch, I Rose, 356. 

15. * A farmer buying and selling 
horses, to an extent unanthorised by his 
cbuTdCter of tanner, may he a bankrupt 
as a horse-dealer, allhoogh he may have 
houghi and sold wUluait a licence to deal 
m horses. Ex parte Gibbs, 

S Rose, 38. 

16. A fisherman who buys occasionally 
fish, to iiii^r up lor market a cargo 
otherwise detirieot, is not a trader within 
the bankrupt laws. Ex parte Gallimure, 

2 lUple, 424. 

17. A raau, wheilier termor or free¬ 
holder, who sells bricks made from tlie 
produce of his soil, is not a trader within 
the haiiknipt laws; but otherwise, if he 
piirehuses the niateiials of his manufac¬ 
ture. E.X parte Catlimorc, 

2 Rose, 424. 

18. Whether the owmer of u colliery, 

borrowing u jrartirular species of coal 
to render liis Qvyo' marketable, be a tra¬ 
der ,.i^ H questiofi foi’.a jury upon the in¬ 
tention. Jbiil. 

19. Owner of ft colliery buying articles, 

aiidaieUing them to his own pitmen, not 
a trader. Ibid. 

20. One who occupied lands for the 

purpose of keeping cow«, the nii!k of 
which he sold, and when they ceased to 
yield milk, fattened and sold them, and 
bought Olliers for the like purpose, and 
who also sold calves, is not a trader 
within the Lankiupt laws. Carter v. 
Dean, 1 Wil. 85. 

1 Swan. 6'4. 

21. A testator cnlilled, by leases of un¬ 
equal duration, to iion-mines and works, 
by will gave a pecuniary legacy to B., 
as a capital for liim “ to become a part¬ 
ner with my executor of one-fourth share 
in the trade of all those works as long as 
the lease endures," and all bis real afid 
personal estates to H. and his wife, and 
appointed H. executor. By a codicil he 
gave to C. three-eighths of the concerns 
at his iron-works, and of the premises at 
C.; ** so the partnership will stand at niy 
decease,C. three-eighths, H. three-eighths, 
B. two-eighths.” C. H. and B. jointly 
carried on the works for tu o years after 
ilio testator’s death, selling iron manu¬ 
factured by^lhem, not onh' from ore pro¬ 
cured from the testator’s iiiines, but from 
ore and old wrought Iron which they pur- 
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chBMd> and not merely for the pnrpose 

mixing with the prt^uee of the testa* 
tor’s mines for improving the iron. C., 
at the end of two years, purchased B.'s 
share, and the business was carrieh on in 
the same n)ann|riby C. and H., till H. 
died. There was no written or other, 
agreement for the juration of the partner* 
ship. Sembie, that this was a trading 
wi^in the meaning of the bankiupt laws. 
Craashay MauUt 1 Wil. 181. 

1 Swan. 495. 

SI. Whether an insurance broker, in 
that character merely, can be made a 
bankrupt—Qittcrc. Ex parte Stevens, 

4 Mad. S56. 

IV. Act or Bakkrvptcy. 

(a) Generally, 

1. An act of bankruptcy committed 
after retiring from trade, will support a 
commission, wiiere the debts contracted 

* in trade are unpaid. 

Ex parte Bamford, • IS Ves. 44p. 

■ .— Dexedney, ‘ 15 Ves. 495. 

2. Commission upon atn invalid act of 
bankruptcy may be supported by another 
act of bankruptcy, antecedent to the com¬ 
mission. 

Ex parte Du Freiie, 1 V. & B. 52. 

1 Rose, S33. 

■■•* Bourne, 16 Ves. 148. 

—— Burgess, Buck, 233. 

3. A concerted act of bankruptcy is 
not available, except by such creditors as 
are not privy to, it. Ex parte Bourne, 

16 Ves. 145. 

3. An act of bankruptcy subsequent 
to the striking of the docket, but previous 
to the sealing of the commission (and 
for that purpose a fraction of a day is ad¬ 
mitted), will sustain the cotiimission. 

Ex parte Du Frene, I Rose, 333. 

IV-&B.51. 

• 4 . The bankrupt agreeing to an act 
of bankruptcy, unless he concerts it, is 
no objection to the commission. ' 

Ex parte Olkert 1 Rose, 67 (n), 

(5) Departing the Realm. 

1. A departure from the realm, and the 
consequential delay of creditors, do not 
constitute an act of bankrupt^, unless 
at the time of departure tfaerawas an in¬ 
tention to delay. The deposition of the 
witness,, provioc sdbb act, should state 
such intention,'^er rircunistances from 


which the court will necessarily infet it. 
The departure of, a man in embarrassed 
circumstances is strong, but not conclusive 
evidence such intention. Ex parte 
Osborne, 2V.&B.177. 

1 Rose, 387. 

(c) Beginning to keep House, 

1. The denial of a debtor to a servant 

of the acknowledged agent of a):reditor, 
calling for the debt by the directions of 
such agent and the appointment of the 
debtor, is an act of bankruptcy. Ex 
parte Bamford. 15 Ves. 449. 

2. Unless a denial to a creditor is in 
consequence of a direction from the 
debtor, a subsequent u'pprnbation of it by 
him will not make it an act of bankrupt* 
cy. Ex parte Foster, 17 Ves. 416. 

1 Rose, 50. 

3. It is not an act of bankroptev for a 

debtoa to cause himself to be dented to a 
creditor, calling, by the debtor’s appoint¬ 
ment, Jor pSfyuieat on a Sunday. Ex parte 
Presibitf . <2 V. & B. 311. 

\ 2 Rose, 21. 

4. It is an act of bankruptcy, by be¬ 
ginning to keep house, for a trader to 
cause himself to be denied to a creditor 
cu'hng, not fur payment of his debt, but 
in Older to cover it by buying*goods to the 
amount. Ex parte White, 

3 V. & B. 128. 

5. C. Ex parte llar^ 2'Rose, 67. 

5. .A denial to a cfeditor calling not 

for payment, but for aiintber purpose, is 
an act of bankruptcy, if made under a 
conception of the debtor, that the object 
is to demand payment but not, if he i» 
aware of the object fi the act of bank¬ 
ruptcy depending up%h 4be intention of 
the debtor, not upon the intention of tiho 
creditor. Ibid. 

6. A trader who is denied, by his own 
orders, to a creditor in the habit of call¬ 
ing upon him to demand a debt, when ha 
is at dinner, does not-commit an act of 
bankruptcy, if his intent be to avoid in¬ 
terruption at that hour, and not to delay 
the creditor, although the creditor be 
thereby delayed. Smith v. Currie, 

Ifllose, S64. 

(d) Absenting himself, * 

ir , 

1. Shutting up a banker’s shop is not 
an act of bankruptcy by a pertner nud- 
ing in another place. Ex parte Manor, 

' 12 Ves. 643. 
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(e) Departing from Dvxlling Houu, 

1. If 8 debtor departs bis house with 
intention of delayimg his rreditors, though 
upon a groundless apprehensio*, it is an 
act of bankruptcy. Ex parte hamford, 

15 Ves. 419- 

2. Act of bankruptcy by leaving house 

to avoid a creditor, without collusion, is 
complete the instant of depot tore, and 
therefu'Iv not afteded by subspfjueiu resi¬ 
dence with the pelitouing creditor. Ex 
parte Gardner, 1 V. & B. 45. 

3. A trader not going inti» the town 
near which be lived, or to his counting- 
house, but sending for his papers to his 
house, and not//oingout but fur an even¬ 
ing wdlk in the country, commits an act 
of bankruptcy. Ex parte Bourne, 

16 Ves. 150. 

(f) Making fraudulent Convctjauce, 

1. The execution of a deed of aSsign- 
nient by partners of all llieir property in 
It list for their cre(!ito^^, with a ptov)|io to 
be void if all ihe'creditors for above 
should not execute, or a conuiiissioh of 
'i irtkruplcy should nsiie within a certain 
nine, is an act ol buiikniptcy: not wheie 
the deed lieing joint, and not several, one 
oartner never executed. Dutton v. J/or- 
ruon, 17 Ves. 19:1. lUo-^e,‘’13. 

2. An assignment of all a trader’s pio- 
pp.ty, though made for the satisfacliun 
of all the creditqfa, is an act of bank¬ 
ruptcy. Ex parte Bourne. lO'Ves. 148. 

— — . - Cawk-Jiellf I Rose, 313. 

. — KUner, Buck, 104. 

3. Senible, a deed of grant nf per¬ 
sonal chattels, couiaining a stipulation 
for the grantors coi^inuing conditionally 
in possession, is not in act of bankriJplcy, 
if made upon good consideration and bond 

fide. Hartley, v. Smitn, 

Buck, 363. 

C?) Infoig i» Prison, 

1. An act of bankruptcy by lying in 
prison, is complete at the end of two 
lunar months. The day of arrest is in¬ 
cluded, unless where the party haa been 
hailed, and ti&u the day of the surrender. 
The act operates by relation from the 
first d(^ of the two months. 

A commission of bankruptcy sup¬ 
ported 1^ Micb act of bankruptcy, the 
two monuuf expiring in the interviU be¬ 


tween the striking the docket and issuing 
the commission ; the affidavit being only 
to belief of bankruptcy generally, and noff 
to any particular act. Ex pai te Du Frene^ 

, 1 V. & B. 51. 

1 Ruse, 333. 

I 

(iS) Sat^fi/ing or securing petitioning cre- 
ditor’s Debt. 

1. Security cir satisfiiction, taken after 
a docicet s.ruck, not followed by a com¬ 
mission, though it may amount to a con¬ 
tempt, is not within the statute 5 Ceu. 

2. c. 30. s. 24. Ex parte Br..~o:ne, 

15 Ves, 472. 

2. The knowledge of two or Ihree in¬ 
dividual creditors, does not prevent Uie 
effect of that seclior of the statute. 

Ex parte Paxton, 15 Ves. 4f»l, 

— — - Brine, Buck, 19,108. 

(«) Act of Bankruptcy by a Metnber of 
Parlianunt. 

1. A trader having privilege of Parli¬ 
ament, and who does not pav money 
uiidf-r j-ii order of the Court of ChanrerN, 
such noii-puyiaciit, by statute t5 (’leo. 3. 
c. 124., IS made an act of bankruptcy. 

• Head V. Philips, 16 Ves. 437- 

(A) Priving Act if Bankruptcy, 

1. A creditor is not a competent wit¬ 
ness to prove the act of bankruptcy or 
trading. Ex parte Osborne, 

2 V. & B. 177- 

‘ 1 Rose, 387. 

2. The act ol bankruptcy created by 
4 Gen, 3. c- 33. must he proved by u 
creditor, so far as that the debt has not 
been paid, secured, or compotindcd for, to 
his salistaclion, he being alone competent 
to prove that fact: but bis tfStimoiiy 
cannot be received us to facts, of wliuh 
evidence can be obtained Trom oihejr 
sources. Ex parte UarcOurt, 

, 2 Rose, 203. 

3. It ought to appear upon the depo¬ 

sition us an ingredient of the act of bank¬ 
ruptcy, under 4 Geo. 8. . 33. that the 
summons required to be served on the 
trader M. P., was taken out after the 
affidavit was filed of record. Ex parte 
Harcourt, 1 Rose, 203. 

4. The ^urt will order a trustee of a 
deed of ass^menc to produce it before 
the commiuioners, fpr the purpose of 

‘ O 
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proving an act of bankruptcy. Ex parto 
^awka'eli, 1 Rose, 313. l^Ves, 233. 

5. If it be once proved that a deed 
of conveyance, amounting to an act of 
bankruptcy, has been executed, (bough 
it caiiuut be produced, the corunuhsioners 
may proceed by parol evidence, as upon 
any other fact, ^ parte Laxi'hucll, 

19 Ves. 234. 

. 6. That a party is a creditor, is not a 
preliminary objection to his being ex¬ 
amined us to the act of bankruptcy ; as 
the result of the cxaiiiination niav 
establish that he is not a creditor. In 
the matter of Goolflic, 2 Rose, 330. 

7* The conimissionors, under particu¬ 
lar circumstances, were permitted, by 
order to which there was no opposition, 
to receive an aflldavit of the act of bank¬ 
ruptcy made before a Master extraorih- 
nary in the country. In rc Wood. 

1 Rose, 298. 

8 But a similar ap lication was sub¬ 
sequently refused, although the person 
making the afliduvit had regularly 
proved the same act of bgnkiuptcy, under 
a prior separate commission againsj the 
same bankiupt, who Isad subsequently 
been included in a jjpint commission 
against him and his partners. £ t ,yitrtc 
Rozie, 2 Rose, 339 . 

9 . Although the act oi bankruptcy 
must be cummitted in this coonlry, yet a 
letter from a trader, who has gone 
abroad in the course of his trade, con¬ 
nected with circumstances here, may be 
sidlicient ericie^e of such act. il.i parte 
Hague, ^ Rose, 150. 

V. PETtTtONlSG CREDITOR. 

1. A British snhjcct residing in an 
enemy's country for the purpose of a 
trade, licensed by the g vvernment of this 
country! may sue, or take out a commis¬ 
sion of bankruptcy. Kx parte Eagkhole, 
• 18Ves. 52.5. I Rose, 271. 

9. A petitioning creditor will be al¬ 
lowed his costs of successfully' resisting 
an application to supersede the coiiiniis- 
sion, out of the bankrupt s estate. Ex 
parte Bottomlp, 5 Mad. 6 I; 

3. Separate commission of bank¬ 
ruptcy may be sued out by a joint cre¬ 
ditor, Ex parte Detcdncjf, 

15Ves. 499 . 
— Taitt, 16 Ves. lyS. 

4. In the Construction 0 / the statute 
5 Geo. 2. c. 40 . i. 24. the word “ shall’' 


must be understood ** may,” and the 
word “ privately" must not be sa con¬ 
strued, as that tl^e knowledge of one or 
two individual creditors, ,^uld take a 
case out ^ that section of the statute. 
Ex parte Paxton,^ 15 Ves. 46l. 

5. Any person may take out a com¬ 

mission of bankruptcy, therefore it was 
held no objection to a commission, thav 
it was taken out by an attorney^ not a 
solicitor of the Court of Chancery. Ex 
parte Smith, lt)V’es. 473. 

6. A creditor having a valid prior 
eonimission, receives the costs of su¬ 
perseding it, unless Ihery has been a 
bleach of faith, or misconduct on his 
part. Ex parte Broun, I Rose, 434. 

1 V. & B. 65. 

7. The statute requiring a .solicitor to 
deliver his bill a month belore the bring¬ 
ing an action on it, does not apply to 
the case of suing nut a cotmiiission of 
bankrupt; but it is quite of coui after 
the comniissiou, to refer, such bill to the 

to be taxed. Ex parte Hvmell, 
^ 1 Rose, 312. 
%mble, an uiicertincute bankrupt 
may petition for a commission, if bis 
assigiice.s rilakc no claim to the debt. 
Ex parte Cariu right, 2 Rose, 230. 

9. Petionmg cieditor is pledged to the 
validity of the commission, and to every 
act necessary for its preservation. He 
is therefore responsible for pruduciioii of 
a hill of exchange, upon the direct proof 
of which the petiti(niti^|yicreditor's debt 
has been established. Ex parte (Jhssop, 

2 Rose, 386. 

10. The petitioning creditor is bound 
to give every information in his power, 
upon eveiy subject which comes within 
his .knowledge as'petitioning creditor. 
Ex parte Crates, . i G. &; J. 86. 

11. Whether a petitioning creditor to 
a commission supersedtHi tinder statute 
5 Geo. 2. c. 3U. s. 24., will be permitted 
to sue out a new commission— Quare. 

Ex parte Brine, Buck, 19. 

12 An executor who sties out a cein- 
tnisbion, and afterwards, but before the 
adjudication of tbecoiuniissioner6,obtain8 
probate pf the will, is a good pelitioiiiag 
creditor. Ex parte Vaddpp 

3 Mad. 241. Buck, 2S5» 

13. An act of bankruptcy by,an as¬ 
signment o/aJl the bankrupt’s estate and 
etfects, cannot be taken advantage of by 
parties, or privies to the deed, bo tsbeie 
A. assigns uli his ettate to trusten, for 


Mast^ 
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tbe benefit of his creditors, aod B. also 
makes a like assignment to trustees, two 
of whom are the trustee; under A.’s as¬ 
signment, ‘a<vte.cp<timissiun a^insl B. 
sued nut by A. at the instant of Ins 
trustees, the act of bankruptcy being B.'s 
assignment, cannot be supjiorled. Kx 
parte Kihtcr, Burk, 101 . 

14. In case of an assignment of ail the 

trader’; etfcrls, if the priilioning ciecJiior 
has acted under tiie deed, alllinugh he 
may not have executed it, he cannot 
avail himself of it as an act of bank- 
niplcy, and will i>e liable for tbe costs of 
the coromissiop sued outupon it. F..r parte 
CaxchatlL, i Ro"e, 313, 19 Ves. 233. 

Ex parte S/iaw, 1 Wad. 598. 

15. If a creditor feign a deed of coitipo- 
sitioH, he caiinnt take advantage of it 
as an act of bankruptev. 

Ex parte Ilatticrt Burk, .ICfi. 

-- Piurgcsx, Burk, 233. 

1 6 . And where an ecjuilulde creditor 
signed the deed of cnniposition, and then 
prevailed on his trustee to 8 ue,out ; rom- 
missiou, the cofirt, upon the peUiion ot 
tbe bankrupt, superseded such coniTliis- 
tion, with costs. Ex parte lialtn r, 

Buck, 426'. 

VI. Pktxtonikg Creditor’s Debt. 

1 . An attorney who has not deli ven d 
in his hill according to the statute tieo. 
S, though'^ qanpot bring un action, may 
take out b coinmiBsion of bankruptcy; 
but his bill must be afterwards examined. 

Ex parte Bourne. If) Ves. 1(56. 

' " llou'clf, I Hose, 3 1 2. 

2 . Where a commission is taken out 

upon a debt due to a sol.citor tor cost-, 
any creditor may Ii#ee the bill of»coMt, 
taxed, if the buiikriipl, at the time ot hi» 
bankruptcy, was not concluded. Ilx parte 
Prideaiu^ I G. it J. 28. 

3. A judgment for dainageb, in an action 

for a breach of promise of niarriag,', by 
relation to the tune of the verdict, doei, 
not form a debt which will support a 
commissinn of bankruptcy, where tbe 
roinniission issues, and the act of bank¬ 
ruptcy is com nutted in tbe iiitprvul be- 
the verdict al \4 the judgment. Ex parte 
Ckarlety lb'Ves. 236 . 

l#Ro 8 e, 372. S. C. 14 ::ast, 197 . 

4. General order, by Lord 'fhnriow, 
6 th December, 1788 , that a petitioning 
creditor who has neglected to prosecute a 
commission of baukruptcy, shall uut 


have another without special leave. Ex 
parte Masterman, 18 Ves. 298 . 

5. ’I’hcrc is a difficulty from the de¬ 
rision (Crhpe V. Vrrntt) that R sepa¬ 
rate coRunisbion of bankiuptcy may issue 
upon a joint debt, as to wbat is to be¬ 
come ol llie demand with reference to the 
other pai tiiers, Ee ppitc Broun, 

1 V. k B. 65, 

6. A commission of bankruptcy may 
he siipport''d uj'on a debt for which a 
judgment has bet n obtained, pending 
the two months’ imprisunment, which 
constitutes the act ol bankruptcy. 
There may be a distinction as to a bond 
taken, which wviuld be void by relation 
to the conitnenceinent of tbe period of 
imprisonment. Ex parte J>rj/aiit, 

1 y, (Sc B. 211. S. C.'3 Bose, I. 

7. Kqiiilable debt may be nroved in 
bankruptcy ; though it cannot he the 
foundation oi the commibsiou, as the 
peiitMning creditor’s debt. F.x poife 
I oiigc, 'o y. k B. 4ii. 

S. C. 2 Uose, -lO, 

8 . A debt, payable at a future day, 
Will not, un'cfeS upon a written secuiity, 
support a commission of baiikru|iti \. 

i'.'r pertr White, 3 N’. t-V B. 130, 

9 . *biigar sold, payable lot, by ih; cus¬ 
tom nl ilie trark, two moniiib alttr the 
sale, does nut create a debt to supputt a 
cmumi^Mon, until the time of credit has 
e-lapsed. Fx put tc Ilobrrti^, \ ^ ,. , „„ 

- If elk, r.. 

10 . Where a party makes a charge 

against his debtor of feloijy, by einbt^- 
zleiiient of money, tl^ not pre- 
chule him from iiisistin'^ upon Ills civil 
ngliife foi the recovery of the debt; and 
ihc'cioic It may, nevertlieliss, he a good 
pel.tioiiiiig cieditoi’s debt, upon which 
to found a commission of baiikrujitcy. 
F.X parte Skrrx, 1 Mad. 098 . 

11 . A. purchases coals of*B., and 
agrees to give a hill of exchange for 
|>arl of the purchase, money, payable at 
iw o moallis. Afterwards A. se..ds to ii. 
A jiaper pu.porting to he a liill accepted 
bv him, wiili a blank left for the tiume 
of B. as the diawer. 1>. keeps the paper, 
but does nut till up the biatik, till after he 
had sued out a commission against A- 
Held that the bill did not constitute a 
valid petitioning creditor’s debt, and that 
B., having elected to keep the b.li, 
could not prove his debt, as {lelitiorini!; 
creditor, lor goods sold aii^d^Ii' ivd. F.v 
j'urie i ai endea, ‘ Buck, j 1 . 
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13. A enmmission cann«tbe supported 
ripon a petitioning creditor’s debt, made 
up of debts due t<; several persons, if one 
of them is an infant, and a separate cre¬ 
ditor of the trader. Ex parte Morton, 

Buck, 45. 

13. If a bill of exchange do not carry 

interest upon th<^>^face of it, a debt 
made up of the principal sum secured by 
the bill, and the interest up to the act of 
bankruptcy, though the hill be noted 
and protested according to the 9th and 
10th of William 3. c. 17., is not a 
good petitioning creditor’s debt. Ex parte 
Creenu'ay, Book, 415. 

14. If a petition’ ig creditor do not 

proceed to issue the commission till after 
a month has elapsed from the striking 
of the docket, he must make an ndiduvit, 
that the debt has not been satisfied, before 
the commission can issue. Ex parte 
Buckley, Buck, 36'7. 

15. 'I'be husband a,one may sue 4;ut a 

commission upon a promissory note 
given to the wife dum sola. Ex parte 
Barber, 1 G. iS: .1. 1. 

16. A., before the act of hankiuptcy, 
accepts, lor the accommodation of the 
bankrupt, a bill of^fsKhangc drawn by 
him; and after iW' act <if bankrflptey 
pays the uuiount of the bill to a thin! 
person, to whom it hud been negotiat¬ 
ed ; held that such payment did not 
constitute a good petitioning creditor’s 
debt. Er parte UuUing, I(i. &.I. 97 . 

17- By deed of the lOlh of June, 
I 78 O, madso^n the marriage of the 
bankrupt, hii, estate was limited to him¬ 
self for life, '^rernainder to his wife for 
life, remainder to 'J'. G. for 500 years, in 
trust, in case the wife should die in llic 
life time of her husband, without issue 
between them, to raise by sale or mort¬ 
gage, after the death ot the husband, 
^’300, and pay the same as the wile 
eliould by deed or will appoint. In 
June, I 8 O 9 , the bankrupt borrowed 
;€500, and for securing the san;«, he and 
his wife, after levying a fine, together 
with T. G., executerl a mortgage of the 
estate, and the bankrupt gave '1'. G. his 
promissory note for .€200, payable on 
demand, as part of the sum of £500 se¬ 
cured by the settlement. Held, that 
the promissory note was hot a good pe- 
tiUoniug creditor's bill, pnrte Page, 

1 G. 4|J, 100. 


VII, COMMISSIOH* 

(a) Issuing. 

A . . ' 

1 . A^Commission of oankrupt is the 
right of the subject. 

Ex parte Bren.n, 1 V. A B.65. 

- — Cridlandf 3 V. & B. 98 

1 Bose, 1()7. 

— 

2 . But it must be the bond Jide com- 
mission of the creditor. 

J-.rpar/cDoa-»r..| , Rose, 398. 

3. By construction «if I-rfird Rosslyn’s 

order, 26ih June, 17.93, in a country 
eommissiun the jiarty is not entitled to 
twenty-fight days, and as mttch more 
time as may be necessary for the post. 
F.x parte Henderson. Coop. 227• 

2 Ihise. 190 . 

4. Order for a commission or bank- 

luptCY againj^ “ 1. Stevenson, otherwise 
Steplinson,'^4n an^jifrgent case. Stixin- 
son’tJpase, j, ly Ves. 277. 

5. .(^niinissinn of h.’iiikrnptcy for the 

mere piirpotiC of eertiricale, a r<»nspirary 
liable to indictment or infoniiiition. Ex 
pai te CiiXi't/iorne, 19 ^'es. 2f>0. 

6 Commissions of bankrnptry, espe- 
eially agiiiosl country bankers, to he c.\- 
eculod immediately, without waiting the 
time allowed by the genflnl order of 
iS9i‘ parte Mavorp.'-^Ves, 542. 

Unless there be a r^i^iftition for a 
town rfir country rominission, the Court 
will not inlerferc to direct one or the 
other. Ex parte Bancdler, 

1 Rose, 48. 

8. Where there is such a rotnpeltiion, 
and Application is made to the Court; 
notice should be given to the opposite 
party. Ibid. 

9 If there is a bond Jide inlentinn to 
prosecute u commission, an adVertisenient 
in the Gaxclte of the adjudirntion of the 
commissioners may be dispensed with: 
as where notice of the adjudication in a 
conntry commission was given at the 
bankrupt ollice on the 28th day, in order 
to obtain a certificate for t[ie purpose of 
inserting the adjudication ia tbe Gazette, 
it was held to he sufficient to support the 
commission. Ex parte Sappit, * 

, Burk, 81. 

I 10. Ifit appear that persons have con* 
spired together in the issuing of a frau* 


f 



$h4i«g Poeht. ^bankruptcy VU.] BtrOhg Docht. *$ 


dulent commission, the Lord Chancellor 
will direct the necessary documents to be 
laid before tbe ^^ttqfney General, with a 
view to the Inflillistinn of crimij ta l pro- 
cppdings against the parties. 'We parte 
Emery t JBuck, 422. 

(6) Striking the Docket. 

1. If would be eminently useful, that 

th«; existence of the petitioning creditor's 
del)t, at the time of the bankriiptry, 
should appear on the deposition. Ex parte 
foster, 17 V'es. 415. 1 Rose, 50. 

2. Joint commission of buiikruptcy, on 
aflidavit of debt and bond, sworn and r-x- 
eciited by one partner on behalf of all. 
Ex pemte Hodgkinsoh, 19 \’es. 2.91. 

1 Rose, 172. Coop. yy. 

3. Where partners are petitioniiii; cre¬ 
ditors, the practice is for one of them to 
make the utlidavit of the debt, and the 
partner making the afTidavit alone enters 
into the bond to tbegreat se^ 

Et parte Etxle, Buck, ^7. 

■ — ■■■■ Morton," ' Ruck,'’^44. 

4. The object of Lord ErskineH gene- 
lal order in bankruptcy, 29 th,l)rcefnber, 
IbOf), is to prevent dealing with a docket 
for the purpose not ot taking out a coiii- 
niisbion, but of another airangenient, a 
practice to be discountenanced; and thcie- 
ftire tbos^ who swear to their belief, that 
an act af biBnkruptcy has been commit¬ 
ted, should'!|i||pt#ble to assign some ^illjdj 
reason for siirawheC Ex parte Bovrnei'' 

j6Ves.44l I 

&, Practice of striking a docket for the 
purpose, not of a cnininission of bank¬ 
ruptcy, but of compelling a composition, 
disapproved and not aided. Ex parte 
livunie, l6V’es. <50. j 

Ex parte Masterman, 18 V'es. 298. j 

6. The omission in the aflidavit of debt, 

upon taking out a commission of bank¬ 
ruptcy, to Hate a judgment obtained for 
the debt originally by specialty or simple 
contract, f.)rms no olijection to the com¬ 
mission ; as a bond taken after an act of 
bankruptcy is void, and does not merge 
the debt by simple contract. Ex parte 
Bryant, IV.&B. 211. 

In the mtmer of Bryant, 1 Rose, 288. 

7. It is the practice at the office to al¬ 
low flf second docket to be struck against 
the same person, upon a variation of a 
letter in the name; but when the solicitor 
who applied for the second docket must 
have knowA the parly tojbe the same, the 


second commlsrion was supo^ed at tfae 
costs of the solicitor who took it out. • 
Ex parte Ward, 1 Rose, 314. 

8 . A solicitor having struck a docket 
within tne regular time, gave in commis¬ 
sioners’ names, and ordered the commis¬ 
sion to he sealed; but through some mis¬ 
take the fees were nol^fl, and the di- 
reetion w’as not complied with. Another 
solicitor then struck n docket against the 
same bankrupt. The Ixird Chancellor 
held, that it would be construing the ge¬ 
neral order of the 29 th December, 1805t 
too strictly, not to let the first commis¬ 
sion issue, but directed the other solicitor 
to be paid bis expenses. Ex parte Evans, 

J Rose, 162. 

9 . Where there is a bond fide intention 
to prosecute a commission, the genetal 
order, 9{)th June, 17JJ3, may be dispensed 
with upon accident, sickness of commis¬ 
sioners or wiI nesses, or adjudication too 
late for the Gazette; but strict proof is 
required of a bonk fide intention to prose¬ 
cute the commission. Ex parte Freeman, 

1 Rose, 380. 

I V. A: B. 34. 

JO. Where, from hurrv of business, the 
clei k at the baiikri^t office omitted to 
(iiak^ the entry of tin application for a 
docket, according to the directions of the 
general order, previously to the application 
of another solicitor for the same purpose, 
the first solicitor was held, nevertheless, 
to be entitled to the commission. Anon. 

2 Rose, 323. 

11. Wh 2 re a docket waaa^ruck ou the 
10th, but the corami«8iba.,was not be¬ 
spoken till the 15th of the same month, 
on wbi-h day another creditor apphed to 
sirike a docket, but after the first com¬ 
mission was bespoken: held, that the first 
creditor’s right to have his commission 
issue was preferable to that of the second. 
In the matter qf Graham, Burk, 529. 

12. The drawing of lots,- as directed 
ill the order in bankruptcy, of the 29tli 
December, 1806, only applies to those 
cases where both parties are at the time 
prepared to issue a commission forthwith. 
Where one par^, therefc-e, was not pre¬ 
pared to certify respecting the intended 
conimissiouers* as required by the order 
of the 25th July, 1817, the other was held 
entitled to the commission. Fx porta 
Hardman, 1 Jacob 6t Walker, 293. 

'l3- By general order, 15th August 
1821,a^avits made in support of appli¬ 
cations for the direction oi commisiiont 
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of baiUcnd^ to b« execoM ia tibe cooa^ 
JLrjt to five Attorneys, instesd of tvo bar* 
mtere, so quorum commissioners, and 
three attorneys; in addition to the cir- 
cuuwtances of there not being l^vo bar- 
mtm resident within twenty miles of 
the place at which it is intended the 
commission should he executed, or not 
two barruters wfdiin twenty miles, who, 
as the deponent verily believes, will be 
willing to attend, must stale, That 
the deponent verily believes there are not 
two barristers who will be willing to 
attend at [specifying the place at which 
it is intend«l the commission shall be 
eyecuted] or at any convenient place in 
the neighbourhood thereof, to act under 
the said commission for the fees allowed 
by the statute;” and the secretary of 
bankrupts is authorized to prepare fiats 
accordingly, on affidavits, distinctly stat¬ 
ing such particulars, being filed ; without 
any other application being made to the 
court. 1 G. & J. 106 . 

(c) Seo^. 

a' > 

1. By coDstructio» the general or¬ 
der, 39 th Dec. ISOd^tUe'cc^iiussiuu must 
be sealed at the tini public seal afta* ap¬ 
plication within r«m days after the dock¬ 
et, though such seal day is within less 
than seven days. Ex parte Hynes, 

19 Ves. 61. 

2. The general order, 29 th December, 

1&06, directing commissions to be sealed 
At the next public seal within seven days, 
means the oext^mmediate general seal, 
without any discretion on the part of the 
bankrupt office to defer it till another seal 
within the seven days, in the matter of 
l^ambertt 1 Rose, 258. 

3. A commission is considered as seal- 
ed from the delivery only, but the delivery 
to the messenger is in effect a delivery to 
the party. JEx partt^Freman, 

* 1 V. & B. 39 . 1 Rose, 380. 

4. It is not sufficient, upon an applica¬ 

tion to seal a commission, as a ’country 
pommission, fur the affidavit to slate that 
the major part m value of the creditors 
do not hve within fifty miles of London, 
and that tlw major part o[ the creditors 
reside at a certain towo country, 

in the mater if Childs Buck,j425. 

(4) Jmeadkg the CmmimM. 

1. A eommiasiofl of bankruptcy cannot 


be altered, although it is evideoL that 
there has been a cl^cal error in the office. 
Ex parte Lee, , } Cat, S9S* 

2. A commission o^ banlmiptey may 
be rndihikd to correct a mistake in a 
name, hut not for the purpose of admit¬ 
ting the proof of an act of bankruptcy 
committed subsequently to the ^t« of the 
commission. Ex parte Cheeseurigkt, 

18 Ves. 480. 1 Raac, 228. 

3. Where the bankrupt had bicn de« 

scribed in the commission by a wrong 
Christian name, the court, on motion, 
ordered it to be reseated, directed a new 
docket, and that the affidavit should be 
reswurn, and a new bond given. Ex 
parte Sutton, 1 Rose, 65. 

4. A commission which has not been 
proceeded upon, may be p;^|gKd to be re- 
sealed, to supply a defect WeliNm, as the 
wrong spelling of the bankfopt's name; 
blit it the affidavit of tltc petitioning cre¬ 
ditor contains a similar erior, arbicb is 
not discovered* till ajkcr the comniissiou 
has i^surd ttpnrUL tlii^ error cannot be 
corrected, lljetS^Hiaa be a new docket 
struck. Ln the matter of Jiutfei/gr, 

2 Rose, 369* - 

^5. Where a commission of buoknipt 
issued agHin‘>t a person, describing him us 
1 callli'-deHler, but without the words, 

dealer and rhapinnnand on the trial 
of an action of Irrispass by the bankrupt 
ei^nre was received of *i dealing in bops, 
IaM as verdict iound lor tile ^fendant, 
wh^icte^trjwurds was set*‘asi<le. and a 
^w granted, on Uie ground that the 
evidence ought to have bwn rejected, a 
petition to have the words, “ dealer am) 
chapman,” insetted in the commission, 
or to sujwrsede it, atiifl j|ranl anutiipr of the 
sanie.i dale, was dutuibsed. Eta parte 
Sma//, 2 WiL 65. 

(c) J^cct of ike Commission. 

1. A commission of bankruptcy is aa 

action and execution in the first instance. 
Ex parte Hamper, 17 Ves, *08. 

2. The expression, “ quasi execatton,” 

applied to a commission of bankruptcy, 
means no more tban that it is a process 
for all creditors, legal and et^uiUifala, Ex 
parte Storks, 3 V. & B. 

3. How far a landlord’s issuing u com- 

mission may effect his interest in couipa* 
tition with the creditora —Qmra Ex 
parte Gattimore, 2 Rose. 424. 

4. The issuing a commiskioa is a dis* 
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(flinnance of tbe petitioning ereditor'e 
ight to retain, against tbe assignees, pay- 
nents made by tb^ bankrupt after the 
LCt of t^ukrapiGj^,^, Ex parte Miller, 

( f) Suipendmg Proceedings under. 

1. Where a bankrupt dies before ■sur¬ 
render, «Cbe commission may nevertheless 
proceed. iEfparfeDcwdncy. I „ . 

t. A commission of bankruptcy cannot 
proceed after the death of the party against 
whom it issued, but who had not been 
declared a bankrept before his death. Ex 
parU EfMe, 2 V. & B. 29. 

S. Commissions of bankruptcy have 
been supportedjtending analogous proceed¬ 
ings in anotiy^untry, as the ccssio bono- 
rum in Holl^d, a sintilar proceeding in 
Russia, and, until lately, a sequestration 
to Scotland. Ex parte Cridland, 

9^. dr B. 97. 

4. Advertiseme# of bankruptcy in the 
Gazette suspended «o tlfpj^rovnd tl^t a 
sufficient act of bankruptcy did tiot appear 
upon the proceedings. Ex parte Foster^ 

17 Ves. 414. 1 Rose, 49. 

5. The Lord Chancellor refused to stay 

proceedings under a commission of bank¬ 
ruptcy, which had not been opened, upon 
ihe all^ation, that there was no itettuon- 
ing cr^itor^ debt, the commission.ia§d 
adjudication being matter of right ttnwr, 
tbe act of pdfiiament. Ex narfe^Lo% 
Chester, 17Ves. ./12. 1 Kose,^t)'. 

6. Insertion of bankruptcy in the Ga- 
Oelte is suspended only where, on inspec¬ 
tion of the proceedings, no bankruptcy 
appears proved, or,;,onder a couiitr}' com¬ 
mission, to give the opportunity of, pro- 
dociag the evidence. In this case an issue 
was directed to try the bankruptcy, which 
bad not appeared in tbe Gazette, all pro¬ 
ceedings ond<r the commission being 
stayed. Ex parte Tarletm, 

19 Ves. 464. 

7. The insertion in the Gazette of the 
declaration of bankruptcy, restrained by 
order, under circumstances, until tbe pro¬ 
ceedings should be laid before tbe Lord 
Chancellor f|p; his inspection. But tbe 
commisaioa, in other respects, ordered 
to proceed. Ex parte FUtcLr, 

1 V. & B. 350. 1 Rose, 336. 

8. Advertisement in tbe Gazette sus¬ 
pended upon affidavit that the *brnknipt 
bad' more than sofficieot to pay .all his 


debts, and that be had not eomniittedtay 
act of bankruptcy. Ex parte Proston, • 

1 Rose, 259. 

9. Where the court itself directs an 
action tb try the validity of a commis¬ 
sion, it will, in the mean time, consistent¬ 
ly with that direction, stay the proceed¬ 
ings under it. But if the action establishes 
the commission, the coi^ will not, with¬ 
out special ground, allow a longer sus¬ 
pension. Nor is It ill itself a sufficient 
ground for such suspension, that the 
bankrupt is about to bring a second ac¬ 
tion, and therein to put bis objection to 
the commission upon tbe record, in or¬ 
der to carry it by writ of error to the 
: House of Lords. Ex parte Bryant, 

2 Rose, 1. 

I V. & B. 211, 506. 

10. The payment of the creditors un¬ 
der the commission, as it would be sufli- 
cieut to induce a supersedeas, is a ground 
fur staying tbe proceedings ; but tbe funds 
proposed for the purpose must be fully 
and immediately applicable: and where an 
inquiry was direetp^ relative to an estate 
ofl'ered by the bank'nipt for that purpose, 
the court directed <'the commission to 
proceed in the nsual course. Ibid. 

11» The Lord Cl^)pcellor refused to 
stay the progress of ^ commission upon 
an Oder to pay into the name of the 
Accountant General, a fund alleged to be 
sufficient for the payment of the creditors. 
Ex parte Kemp, 2 Rose, 5. 

12. Allbougb die Lord Chancellor will 
stop tbe progress of a commiasinn against 
one undoubtedly not the^bject of it, and 
although tbe strong probability is, that 
no person can now be the object of a com¬ 
mission, as a scrivener, yet that proba¬ 
bility is not in itstlf a sufficient ground 
for such interference. In the matter of 
Lewis, 2 Rose, 59* 

(g) Joint Commission, 

1. In tbe rase of a dormant partner, 
by a sbaVe of the profits, but tbe property 
belonging, by agreement, exclusively to 
tbe other partner, a joint commission 
cannot be supported, as the joint pro¬ 
perty would not be liable to execution, 
under an acti^Oi. against tbe dormant 
partaer*. Ex pdrte Hamper, 

‘ ' 17 Ves. 403. 

2. joint commiision can in¬ 
clude a dormant partner— quarej a cre¬ 
ditor, though he may, not being rum- 
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pelled to sue him. JB* forte MatkewSf 

3 V. & B. 126*. 

i 

(A) Separate commission, ^ 

1. A commission of bankrupt against 

A. , describing him to be partner with 

B. , is a separate commission. £x parte 

fFoodman, 1 Cox, 308. 

(i) Coexisting, which shall be prrferred. 

1. A separate commission of bank* 
fuptcy superseded, in order to give effect 
to a joint commission taken out after¬ 
wards. Ex parte Uardcastle. 

1 Cox, 397. 

2. Where three were engaged as 
partners, two of whom were also part¬ 
ners in another concern, and comniissions 
of bankrupt were issued against both 
firms, the Lord Chai'''e11or said, that ul¬ 
timately only one commission ought to 
proceed, but in the mean tune, it would 
be proper to see which would best an¬ 
swer the convenience of the case. Ex 
parte Hargrcavts, , ' I Cox, 140. 

3. In the case of joint and separate 
commissions, if the jdtnt coumtissiou is 
valid, it will be sustained, and ifie as¬ 
signees can, at law, recover both joint 
and separate estates. Ex parte Martin, 

15 VVs. 114. 

4 . In case of different comniissions 
of bankruptcy, the settled rule is to sup¬ 
port that, which will do the must ample 
justice, rutting down all the rest. 

parte liawson,! 1 V. & B. lC3. 

■ . . Mason, j 1 Rose, 423. 

5. A second commission against an 
uncertificated bankrupt, is void ; therefore 
in the case of a joint commission issuing 
after a separate comirission taken out by 
a joint und several creditor, the separate 
commission can ha superseded only fur 
the benefit' of the creditors, with costs 
(o the petitioning creditor, if acting 
with go^ faith, and securing, all bis 
right as a joint and several creditor, 
to prove and elect between joint and 
separate estates. Ex parte Erawn-, 

1 V. & B. 60. 1 Rose, 433. 

6. The existence of a'prior separate 
commission invalidates,^, a subsequent 
joint one. But for the xonveuieiice of 
administering the joint property, the court 
will, by superseding the sepaiate com¬ 
mission, give effect to the juiut one, 


unless there be a strong reason against 
the court so interfering; and it is not a 
sufficient reason,that, by such interference, 
a separate creditor \o a great amount 
will ba'Uivested of this right of voting in 
the choice of assignees. Ex parte 
Pachelor, 2 Rose, 26. 

7. On application to supersede a com¬ 

mission of bankruptcy, and issue i.a- 
other, the act of bankruptcy beipg sub¬ 
sequent to the date of the commission, 
the solicitor was required to state, by 
affidavit, why be took out a commission 
which he could not support Pending 
that, the time having expired, another 
creditor obtained a supersedeas and a 
cutnaussiun, under the apprehension of 
immediate extents. The bankruptcy 
was ulterwards declared under the first 
commission upon acts bankruptcy 
found previous to its date; but the latter 
commission was preferred. Ex parte 
Mux'or, 19 V i. 539. 

8. Formerly the practice was to sup- 
port buih joint and separate commis- 
bioiis at the same tiftie; but iiou', the 
joint commission alon^ is supported: and 
m the case ot live jfurtiiers forming also 
among themselves other distinct part¬ 
nerships, and separate commissions is¬ 
sued, and a joint comaiibsion, the joint 
coinmission was supported, keeping dis¬ 
tinct accounts. 

, F.X parte Rauson,! 1 V. & B. l63. 

, r- Mason, j l,^lose, 426‘. 

9. As to the ground of, modem 
’ practice of superseding one cumraissiou, 

nr making regulation of supporti.ng 
either according to justice— Qtuere. Ex 
parte Cridlaud, 3 V. & B. 08. 

2 Rose, 168. 

10. Although a second cumraitsiun, 
wliet^c a former one is in operation 
against any of the same parties, is void, 
yet where the convenience of administer¬ 
ing n partnership fund requires it, and 
it can be done without prejudice to 
transactions which have taken pl^e un¬ 
der the first commission, the court will 
so dispose of the first commission, as to 
prevent its being any impediment to the 
prosecution, or validity of the second. 
So, where there were four partners, and 
two carry ing on together a'distinct trade; 
first, a joint commission against tl^e imp, 
thea a joint commission against the four, 
and afterwards separate comoHaviottS 
against t^n: two who were not olneets of 
the fust commission, the court or^ed the 
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separate commissions to be superseded, 
and sustained ttie commission against the 
four as the operaUvj| commission, without 
superseding that against the t\^u, there 
having been proceedings undei^' it , but 
ordered the latter commission, or the 
proceedings under it should nut be pro¬ 
duced for any purpose whatever, without 
tile consent of the commissioners under 
the coviraission against the four. 

JCx parte Mason, \ 1 V. & B. 160. 

-- - llawsun, 3 1 Rose, 423. 

{k) Second commission. 

1. A commiss'on of bankruptcy against 

an uncertificated bankrupt is void. Ex 
parte Brawn, 1 V. & B. 60. 

2. Where such second commission is 
against twO"^|rtners, and void as to one 
not having obtained his certificate, it 
cannot be maintained against the other. 

ii.r jmrte Martin, 15 Vcs. 114. 

I Crew, 4 l6' Ves. 237. 

3. Although a .second commission 
;>gainst an unccrt^cated bankrupt is 

irictly void, yet it may he the subject 
< i arrangement m Court, under which 
(lUier commisbion may he superseded, as 
h(st answers the ends of justice. Ex 
jiiirtt Crew, 1() \ cs. 2.'lh. 

4. ljubility of bankrupt’s property, 
mUwiihstanding ceitifirate under a second 
eoniiTiissionj not having paid 15a. in the 
pou.ni, only.by judgment in an aetkim 
not. to bp taken bv the assignee under ^ 
the commission. I.x parte llodgkilison, 

ly Ves. 2yi. *3 Rose, 173. Coop, yy, 

5. No second commission of ba.ik- 
r iiptey to be sent to the Lord Chancellor 
without a note ot what has past in the 
fiiit. I'.v p.trtc Firman, IV. A-B.^l. 

6. Second commission against an 
^ uiicertificateil bankrupt, is strictly a 
1 nullity, though supported in practice. Ex 
i parte Ci idtand, 3 V. (S: B. yp. 2 Rose l6'S. 

i 7. A first commission to render void a 
! second, must be a commission in legal 
I operation. Ex parte Bullen, 
f ' 1 Rose, 134. 

1; 8. Although a commission has be- 

» come supersedeable for non-prosecution, 

; according toiiliic general order of the 
! 26th of .Tune, 1793» und has been ac» 
tually smperseded, yet a secoiiti commis- j 
sion is not, as a matter of absolute right, 
to be granted to another solicitor; but, ! 
: under circumstances, the first cnmiuis- j 
Sion may revive. Ex parte Freeman, 

1 Hose, 380. 1*V. & B. 34. 


I (/) AuxUiary Cmnmisaim. 

]. W'lierc a commission of baiikruptcif 
agaimit a distant country bank is executed 
ill London, and there are a great number 
of small notes in the country, an order 
may he obtained on petition for another 
commission to issue, directed to conimis- 
sionens in the country, for the purpose 
only of receiving proof of debts there, the 
proofs so taken to he received under the 
Lunden commission. Ex parte Upliam, 

17 Ves. 212. 

2. Where a commission is taken out 

in London against country bunkers, the 
Court will issue auxiliary commissions, 
directed to the place of their bank, to take 
the proof of their small notes. lv.r parte 
Perrp, 1 Rose, 12. 

3. But the court will not give leave 

to examine the bankrupts under them, 
as such examination would he nugatory. 
Ex parte Scott, Ibid. 

4. Au.xiliary commissions are never 

granted for the purpose of examining the 
bankrupt. Jn the matter of - • • - 

Buck, 533. 

(/«) Renewed Cummissian. 

1. A commission was renewed on the 
petition of a creditor, in a case where the 
bunkru|it, the voinmissioners, and the 
assignees, were dead. Ex pa/tc Ih ble. 

Buck, 131. 

2. There cannot be a renewed comniib- 

hion where all tlie creditors have been 
paid the full amount of their debts. 7’:,o- 
goiid V. Hanhry, Buck, 63. 

(«) Expcnsis of issuing commission. 

1. ’i lie rule as to the taxation of a soli¬ 
citor’s bill holds in bankruptcy, and is 
applied to the bill taxed by the comnus- 
sioners; and if such bi'l is reduced by 
taxation abo^e a sixth, the solicrtor pays 
the costs. Ex pat te West all, . 

3 V'. tS: B. Ml.* 

2. The statute 5 Geo. 3. c. 30, s. 46', 

was held to be imperative, though the 
solicitor’s bill had been e.xamined and 
approved of by the Commissioners, and 
allowed in the assignees accounts: bur, 
if the solicitor Itad done business as gene¬ 
ral agent by contract, and not as solicit' r, 
the master co«U have no authority to 
take the account, or lux it us a solicitor's 
bill. Bxparte Orcgsoii, 3 Mad. 4y. 

3. A petition by a cieditor to refei to 
the master the solicitor’s bill of costs up 
to the choice of assiguees, whkh had 
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been taxed by tbe Commissioners* is not 

course; there must be a particular 
statement of oltjections to the bill: but 
where the solicitor had refused to ^ve the 
creditor a copy of ids bill, to cuame biiii 
to state sprcific objections, the court 
made an order of reference. £.r parii: 
SuUiin, 4 Mad. 39.i. 

4. A petition for an order to tax u 
solicitor’s bill of costSj in bankruptcy op 
to the choice of assijinees, after it has 
been taxed by the Coinntissioners, will 
not be grunted, unless specific errors art- 
staled. Ex parte Bn ref on, 

4 Mad. 479. 

5. A petition by the petitioning ciedi¬ 
tor, praying that the assignees may, out 
of funds ill their hands, pay tbe solici¬ 
tor’s bill upon the choice of assignees, 
and which had been taxed by the Com- 
missioners; such an order is not of 
course: and it is a suflicient objection, 
tliut the Cunimissionei's have uilowed 
charges in the bill which clearly ought to 
be expunged. Ex parte TheluaU, 

1 Hose, 3i)7- 

(). Tire solicitor to the conrtnission, 
after an order obtained, against him to 
account fur moiiie^- /eQfived on account 
of the estate, and to deliver his bill he 
taxed, abtaiiied a promissory iiolc from 
lire bankrupt, for bis bill of costs in pro¬ 
curing his certificate. The money for 
which the solicitor bad to account being 
so great, that the share coming to the 
bankrupt, in respect of debts purchased 
by him of bis creditors, would e.vcerd 
the amount of the promissory note, the 
Court, on tbe petition of the assiguft-s 
and the bankrujit, restrained the soliciloi 
from negotiating or proce<ding at law 
upon ihe note, he having crciht given for 
the amount in his account. Ex parte 
Uardingj Buck, f-f. 

7. It is the duty of the solicitor to 
^le commission to protect the estate tvtii 
against bis own demands. Ex parte Siurp, 

Bi^ck, 74. 

8. Tbe Court sitting in bankruptcy 
has no discretion to relax the rule as to 
payment of the costs of taxation of a soli¬ 
citor’s bill: so, where the bill was reduced 
by the taxation more than one sixth of 
the amount, by reason of the disallow- 

of extra fees paid to tb# commis- 
tibkere fot travelliog expenses, the soli¬ 
citor was ordered to pay the.^ costs of 
axation. Ex parte Inman, Buck, 129> 

o. It is a contempt of tbe great seal 
for a petitioning creditor to strike a ducket 


at tbe instance of a solicitor who under¬ 
takes to prove the act of bankruptcy, and 
to guarantee him ag^nst any expenses 
he may h® P'd b’ by issuing the commis¬ 
sion ; and Uic Court therefore will not, 
upon the petition of such u creditor, tax 
the solicitor’s bill of costs. Ex parte 
ll'tkon. Buck, 30(i, 

10. It is of course, upon an ex parte 
application, to order a soliciior's ^ill to 
bo ta.\i‘d. 11 the s-olicitor wish to mo¬ 
dify, or discharge the order, he must 
make special application to tl.e Couit (or 
that puipuse. Ex parte Hewitt,- 

Buck, 388. 

11. Where the account of a solicitor’s 
hill up to the dunce of assignees is prima 
facie exorbitant, it is of course to rtfcr 
it to the Muster to be taxed« 

E V parte Emerp, Buck, 422. 

12. Where the solicitor’s bill to the 
choice of assignees amounted to ji 109, 
ti e court ordered it to he taxed, nolwith- 
btanding the death of the assignee who 
bad paid it. Ex parte Neale, Buck, lit. 

13. Order for puvmeiit, by assignees, 
having assets, of solicitor’s bill as taxed 
by the commissioners. The provision 111 
the statute 5 Oeo. 2, c. 30, ». 25, for 
tuxdtinii of the petitioner’s costs on the 
day appointee, lor the choice, is iiieiely 
directory. Ex parte Haynes, 

1 G. cV J. 35. 

(o) Maliciouslij sued out, Rtintdics fur, 

K 

l^A party against whom a commission 
of bankruptcy lias been malirioiisly ob¬ 
tained, and to whom, after superseding 
the commission, the Ixird Chancellor hud 
assigned the petitioning creditor’s hoiul, 
having allerwards brought an action on 
the aise against the petitioning creditor, 
and a rule of court having been made by 
consent, referring the mailers in dispute 
(except the bund assigned) to the award 
of ..n arbitrator; and an ai^ard Laving 
been made, with an exception of the 
bond, an action cannot be maintained on 
tire bond. An action on the case is a 
waver of a right of action on the bond; 
even if the jury gave less damages than tbe 
penalty,tbe remedy on tbe bond is barred ; 
and to restore that right, tb»*lagreement of 
the parties must be unequivocal. Holmes 
V. fEainewrigit, 1 SwaR. SO. 

2. The assignment of tbe petitioning 
creditor’s.bond, by tbe Lord Chancellor, is 
conclusive evidence of malice. Had, SC. 

‘ 3. The words “ party or parties” in 

the statute 5. Creo. S. c. 30, s. 83, mean 
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Ihe party or parties iinpro}>erIy made 
bankrupt; and therefore creditors ag¬ 
grieved by the iafiiing of a fraudulent 
contiiiisKinn, cannot, under sucli. section, 
call fur ail assignment of the petitioning 
creditor's bond. Ex parte Bumford, 

2 Mud. I. 

4 The court is not in the habit of 
assigning the bund, that being conclusive 
at lavC^ against the detendant, and the in¬ 
jured party having a better redress by 
aclioo on the case. Ex parte Flctchir, 

1 Rose, 454. 

(p) Opening Commission. 

1. The groinil of Lord Ilosslyn’s ge¬ 
neral order that the petitioning creditor 
shall attend in person at the opening ot 
a comniibsipn, is to lecord evidence in the 
commencement of the proceedings, suf- 
hrient in all shapes to support the cum- 
uiission. Ex parte Foster, 

1 Rose, 49 . 
17 Ves. 415. 

t. Attendance of the petitioning credi¬ 
tor at the opening of the cominission, 
cannot be dispensed with on the ground 
ol inconvenience to hiuiself. E.v parte 
IP’Hliauisun, 1 Jacob it Walker, 2 tO. 

3. A petitioning creditor to a subsisting 
separate cnminission cannot be conipelled 
to attend roinntissioners, to give cvnlenre 
ill siip|H)rt of a sub.se(|iient joint comtiiis- 
fiion against the bankrupt and his co¬ 
partner. Ex parte Stones, 

1 G. k E 7. 

4 . Order may be obtained tor coin- 
polling the attendance of witnesses, upon 
opening a commission of bankruptcy, 
to prove some speritic fart, but net upon 
k>osc sng'^cstiuii. Ex parte Frrcman, 

I V. A: Br ti. 

5. A cninniission of bankruptcy was 
ordered to be opened nearly four montlis 
after its dati, the delay arising trom the 
Imiikrnpt, Imd not trnm the |)ctiliouiug 
creditor. Harrison's case, 

i V. & R. 174. 

6. The words “ dealer and cliupmun" 
with the general slalement that the 
bankrupt got his living by “ bujiiig 
end sdling," will admit the finding of any 
particular trading. 

Ex ^te Herbert, 2 Rose, 248. 

• 2 V. & B. 399 . 

— Smalt, 2 W’lisoiiji 85. 

(y) Impounding Cowmissun, 

1. Where sales had taken place under 
a scjroiate coumiibsiuii, *tbe court, in 


preference to snpersed'mg it, yet, in order 
to give effect to a subsequent joint ons^ 
directed it to he impounded in the oflice 
of the secretary of bankrupts. Ex parte 
iiuwittntlson, 1 Rose, 416'. 

S.C. 2 V.& B. 172. 

2. And where a second commission 
was supported, and sales had taken place 
under a prior coinmission, llie fiisl com¬ 
mission was ordered to be impounded. Ex 
parte Uarvon, 1 V. 6c E. l6'a. 1 Rose4J3. 

3. Where sujierseding a tommissiun 

would destroy tlic certificate of the 
bankrujit, the court ordered the roni- 
tiiission to be impounded in the ollicc of 
the secretary ot bankrupts, and not to 
be produced without an order of ronrt. 
Ex parte Tobin, 2 V. 6: 11. 208. 

VIII. CuMMISSIOKEHS. 

(a) Who may act as. 

1. An evasion of I.ord Rosslyn's onler, 
recpiiring the names of barristers m a 
eouiilry rommission, will be a ground 
for superseding it. Ex pa/te llar'ait, 

1 Rose, 58. 

2. A banister who cannot attend lor 
the twenty shillings allowed by o Geo. 2. 
c. 30. s. 42, IS nut within the urder. 

Host. 

3. Creditors will not Lc permitted to 
act us coriimissiuners under then debtors 
commissions. 

Ev parte Prosser, 2 Rose, 370. 

- Story, Burk, 7.3. 

4. By general ordt*r, July 25, 1817, 
suliritois applying for commissions arc to 
certify that none of the |iersoiis to whom 
the commission is requested to he directed, 
are creditors of the bankrupt. Buck 108. 

5. The ollice of commissioner, and 
that of assignee might to lie distinct; the. 
one lieiiig iiiU'iidcdas i\ control .upon the 
other. And wheie a creditor was named 
commissioner withinit his cbnsenl, and 
declined to act us comniissiouer, but 
was ebpsen assignee, he was, ujiuii 
petition, restrained Iroin acting as coiu- 
missiuuer. Ex parte Cruinhcrll, 

2 Mad. 292 . 

(/i) Pou'cr and Duties of. 

1. Cc^missioners of bankrupt may 
direct the*sale of the bankrupt’s estale''’tb 
, be where they please, and therefo're''’tu> 
order is, 4 iccessary to enolde them to 
direct the sale ot u niorigaged estate m 
the country. Ex parte Coming, 

• *% / '_ n n .• 



iB2 CoMwtfrwffw/[BANKRUPTCY VIII.] Aided Order of Court, 


1. The ratssenger in bankruptcy is to 
enter and seize, at his own hazard, the 
property of the bankrupt; but if he 
enters the house, and seizes the property 
of another, acting under authority, he 
cannot be turned out; but the party must 
take his remedy by : and contemptu¬ 
ous laiiguagc, or force opposed to 
him is a contempt of the great seal. 

Ex parte Page, 17 Ves. 59- 1 Rose, 1. 

ii. Whether, after e:;ecution of the 
warrant of seizure of commissioners in 
bankruptcy, the messenger, having given 
up possession, can again seize without 
another warrant— Queere. Ibid. 

4. Commissioners of bankrup 'v, par¬ 
ticularly with reference to the certificate, 
have, in a sense, an independent judicial 
character, operatiug sometimes to the 
prejudice, sometimes in favor of the 
bankrupt. Ex parte Bangley, 

17 Ves. 118. 

5. Commissioners of bankru,.tcy, as 

they cannot issue subpoenas, must, upon 
questions of fact coming before them col¬ 
laterally, proceed by adidavit. Ex parte 
Thistlcwood, 19 Ves. 250. 

6. Commissioners-^h^e a power to 
adjourn the choice ^ assignees from the 
day publicly appoint^ lor that ’pur¬ 
pose, although all the creditors present 
concur in an election. Ex parte Car¬ 
load, 1 Mad. 318, 3 Rose, 36']. 

7- The court, iti bankruptcy, will 
itself decide on the validity of an equita¬ 
ble mortgage, willioiit a reference to 
the commissioners; but when the equita¬ 
ble mortgage is established, a reference 
may be made to the commissioners, to 
ascertain what is due upon it,*that being 
a matter of account. £x parte Jennings, 

I Mad. 331. 

8. A commissioner, though Its may 
not have, acted, cannot become a pur- 
cbiRer of the bankrupt's estate, w ithout 
the consent of the creditors at a general 
meeting. Ex parte Harrison, 

Buak, 17. 

p. The court will not restrain commis¬ 
sioners in their examinations upon an al¬ 
legation, that the objects ol the examina¬ 
tions is to procure evidence against the 
parties examined as to penalties incurred 
bv gaming. Ex parte liurlton, 

If ITJ. k J. 30. 

(c) Power oxer Witnesses, 

1. A warrant of cominissiopers of 


bankrupt, to arrest a witness, may issue 
at once on disobedience to their summons, 
and does not require a ^cond summons. 

16 Ves. 235. (n) 

2. A witness summoned by commis¬ 
sioner is bound to attend, although his 
expenses may not have been tendered to 
him; hut be is entitled to his reasonable 
costs and charges, to be settled by the 
commissioner: but his showing tilat be 
had nut the means to enable him to at¬ 
tend, would be an answer to an applica¬ 
tion for an attachment. Ex parte Bensmt, 

2 Rose, 75. 

S. If a solicitor, not being the bank¬ 
rupt’s solicitor, has in his custody a deed 
of assignment, executed by the bankrupt, 
be must produce it, if required so to do by 
the commissioners. Ex [Hirte Lem', 

Burk, 110. 

4. The commissioners under the statute, 
1 Jac. 1. c. 15, s. 10, have authority to 
examine persons charged with having or 
detaining part ,pf the bankrupt’s estate, 
although such persons do not claim to be 
interested therein. Ex parte Andc^m, 

Buck, 397. 

(//) Where aided by the 0/tlcr oj Cemrt. 

1. An order may he obtained, on pe¬ 
tition, to cc.Tnpel a witness to attend iho 
commissioners, to prove the act of bank¬ 
ruptcy. Ex parte Jones, 

I7#es. 37.9. 

2. Separate commissions of bankruptcy 
against partners, were taken out by a joint 
creditor,on the same debt, and the same 
day, itniuidiately after dissoluiiuii of the 
partnersmp, and no separate creditor up- 
peared. 

A joint commission having issued, and 
the j/fetitioning creditor under the sepa¬ 
rate commissions refosing to disclose 
the person who proved the act of bank¬ 
ruptcy, the Lord Cbancelinnnspeclir.g the 
proceedings under the separate commis¬ 
sions, ordered that person to attend tlie 
commissioners under the joint commis¬ 
sion, at the peril of costs. Ex parte 
Gardner, 1 V. iS: B. 74. 

3. A witness is not bound, upon the 
commissioners’ summons for that purpose, 
to attend and prove the act o^bankruptcy, 
or the trading; but the Chancellor, upon 
an application to him, will order fbe at¬ 
tendance. Ex parte Jones, 

■'* . 1 Rose, 39, & («). 

4. A witness cannot be compelleu to 
attend commissioners upon motion; the 
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application must be by petition. In the 
matter of 'Morgan, 1 Rose, 192. 

5. Persons ordered to attend cotuniis* 
sioners to prove the act of bankruptcy, 
liaviiig refused obedience to the warrant 
of the conitnissioners, upon the ground 
that they were creditors, and tberetore in< 
competent as witnesses. In the m^ter ^ 
Gooldic, 2 Rose, 330. 

6'. person having a deed in his pus* 
session, which in ed'ect amounted to an 
act of bankruptcy by one of the parties, 
was ordered to attend the coinmissioiiers 
with it, but without prejudice to any ob- 
irclion being taken beluie llicni as to dis¬ 
closure of conf-dential comniunicaiions, 
ii.r parte I'reac/uT, Uuck, 17. 

7, Witness who had been before sunr- 
muned, ordered to attend the couiinissiun- 
ers, to be examined touching the act of 
bankruptcy. Ex parte Honitr, 

Ruck, 258. 

8. Leaving the order for tlic attendance 
of a witness at the place where the wit¬ 
ness resided, when served with the com¬ 
missioners’ suiutnons, was ordered to be 
good service. 

(c) Witnesses attending, Vrotection of, 

1. Commissioners of bankruptcy con¬ 
sidered a court of justice, ior the purpose 
ot protecting witnesses before them. Ex 
jHirtc liasa^, IJ) Vcs. l6'5. 1 Rose, 27S, 

2. A p^nn attending commissioners 

of bankruptcy, without a summons^ but 
swearing that he was a niateriai witness, 
which was not contradicted, wUl 1’e pro¬ 
tected frQmarrest,wlule remaiuii% though 
he had left the room by order for the pur¬ 
pose of separate examination, and while 
returning; but whether he will be so pro¬ 
tected going, and without a summons— 
Queere. lit this case the party so arrested 
was ordered to be discharged iinmediutely 
by the party in the first instance; and if 
disobeyed, the order to be extended to the 
officer, and to be discharged with costs. 
Ex parte Dyne, 1 V. & R. Sli). 

1 Rose, 45 i. 

4 . Application at the bar, upon alfida- 
vit, without a petition, is the proper form 
in such a c«A, and time, to answer the affi. 
davit will be refused. S C. l V. &B. 316. 

5. 4*ersons attending commissioners of 
bankruptcy, fojr the purpose of aiding 
them in the udmiiiistmtion of justice, arc 
protected from nrrest, cirtn/w, moraiulu, et 
redcundo, not from having a summons, 


but upon principle, applying,tp a witness 
or party. S. C. iV.lcB. 319. • 

(/) Witnesses attending, Costs tf, 

1. A witness summoned by the com; 

missioners is entitled to reasonable costs, 
to be settled by the commissioners. Ex 
parte Benson, 2 Rose, 75. 

2. A party attending commissioners, 

for the purpose of being examined us to 
the bankrupt’s property, is not entitled to 
have his expenses paid or ascertained till 
bis examination is concluded. Ex parte 
Jioscoe, 2 Rose, 345. 

1 Mer. 188. 

(g) Discharge if Persons committed by. 

1. It seems doubtful, whether a person 
conuiiitted by commissioners of bank- 
rujilcy can be discharged by the Lord 
Cbiinceilor on petition, without a habeas 
corpus: but the rase is sometimes sent 
back to the commissioners to be reviewed, 
the laird Cbanccllor not dealing directly 
with the commitment. Ex parte llitans, 

IS Ves. 237. 

2. The court liasj Jn several instances, 

on patiliuii, oi der^ the discharge of per¬ 
sons committed by the cumimssioners; 
sonietimes ordering the commissioners to 
discharge them, sometimes the gaoler,pass¬ 
ing over the commissioners. C’/ou fry’s 
Case, 2 Swan, 30. 

3. 'I'lie commissioners can give no di¬ 
rections which will protect an officer from 
the legul coiiscqntnces of discharging his 
prisoner. Ex parte Ross, 

■4 1 Rose, 260. 

(//) Tpees and Expenses. 

1 . Costs will be given to commissioners 
in bankruptcy, made parties to a pcti|iDU 
without suflicient ground, a^ for refusing 
to adu.it the affidavits ofmn absent cre¬ 
ditor proceeding at law; not permitting 
the exalniiiatinn of the petitioning cre¬ 
ditor by a person who had not proved a 
debt; and admitting the full proof of a 
creditor claiming a lieu on {lapers in his 
hands, as agent in town for the bankrupt, 
an attorney. Ex parte Steel, 

^ 16 Ves. 

2. Petition to restrain an action "iy 
commissioners of bankruptcy against the 
assignees, for costs of defending an action 

I against the cemmismuuas and mcsseiiger 
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for false Ijpiprieenmeut, in which the 
( plaintiff was nonsuited; or for a contri¬ 
bution among the creditors, dismissed, 
though the assignees Imd not received 
sufficient to pay the expenses of the com¬ 
mission. Ex parte LhUhwaittf 

16 Ves. 235. 

S. No distinction exonerating creditors 
who were absent; but, by proving their 
debts, they adopt all the proceedings. 

Ibid. 

4 . Commissioners' fees, under a com¬ 
mission of bankruptcy, are payable by the 
attorney to the commission; and, if not 
paid, he will, on petition, be ordered to 
pay them. Ex parie Griffith, 

1 Mad. 56. 

2 Rose, 342. 

IX. Assioxmbnt. 

(fl) Prwuioml Assignment, 

1. A provisional assignment is not 
matter of course, and the expense of such 
an assignment will not be allowed in the 
taxation of the solicitor's bill, unless it 
is shewn to have been necessary : and the 
Vice-Chancellor expressed his disappro¬ 
bation of the practice in the North, of 
considering a provisional assignment us 
very much a matter of course. Ex' pat fe 
McWilliams, I Mad. 141, 642. («). 

(6) Real Estate, 

1. Expectancy of an heir, either pre- 
aumptive or apparent, the fee simple 
being in the ancestor, is not an interest 
or possibility capable of being made the 
subject of contract, and therefore does 
not pass under the usual bargain and sale 
to the commissioners in, bankruptcy. 
Carlcton y. Leighton, ^ Mer. 667. 

2. Estate descended after the bargain 
and sale of the commissioners, and before 
cqi^catt, is the property of the bank¬ 
rupt, and dues not vest in the assignees, 
dXcept by a itubsequent assignment.— 
Carleton v. Leighton, 3 Mer. 667. 

3. Judgment creditors have n& lien on 

lands articled to be sold before bank¬ 
ruptcy, the conveyaore to which remains 
unexecuted at the bankruptcy. Sharpe 
V. Roahde, 2 Rose, I92. 

4. 'fhe commissioners may except the 
^ybold estates of the bankrupt out of 
Iw bargain aud sale to the assignees, and 
convey them directly to purchasers. 

Ex parte Harvey, Buck, 493. 

JloUandf 4 Mad. 483. 


(c) Personal Estate, 

1. Certificates of jthe East-India Com¬ 
pany, on payment of money into their 
treasury in India, and a Navy bill were 
remitt^, endorsed by the testator to his 
agent in England, who was at the time a 
creditor; the agent became bankrupt, and 
both parties died. It was held, that if 
these securities did not pass at law by the 

' endorsement, they did not pass in Equity} 

^ the inferenco from the absence of evi¬ 
dence of a specific appropriation being 
against the assignees, who had obtained 
possession of all the letters relating to the 
affairs of the testator. Williamson v. 
Thomson, I6 Ves. 443 . 

2. Compensation under the London 
Docks Act to the proprietors of ancient 

' privileged quays, is an interest which 
passes under a commission of baukroptcy. 
Crutwe/l v. Lye, } 7 Ves. 343. 

3 . Trust by will that the dividends 
should from time to time be paid into tha 
proper hands of A., or on his proper 
order or receipt subscribed with bis own 
hand, to the iiiieiit the same should not 
be granlable, transferable, or otherwise 
assignable by way of anticipation of any 
tinreceivcd payment, or any part tbereol; 
and, upon his decease, the principal, wiili 
the dividends, 6:c. to he paithto such (>cr- 
suns las ii) a course of. mhuinistratiun 
would become entitled to his personal 
estate, and as if it hud been personal estate 
belonging to him, and he hud died intes¬ 
tate. I his gives an interest for life to A. 
in the dividends assignable under a com¬ 
mission i^Juankruptcy, with a iimitatiou 
over of Uie principal to those entitled 
under the statute of distributions. Bran- 
dan M. Robinson, 

18 Ves. 429. J Rose, 197. 

4 . Legacy falling to a bankrupt beforo 
the allowance of bis certificate, by the 
t<;stator’s death, pending atf unfounded 
petition to stay it, goes to bis assignees, 
unless such {lelition was presented with 
that object. Ex parte Ansell, 

19 Ves. 208 . 

5 . Bankruptcy cannot have the effect 
of a voluntary transler of stock under a 
covenant in a marriage setHemcnt. Es 
parte Alcoek, 1 V.&B. 179. 1 Rose 323 . 

6. The transfer of a ship at -sea, if 
all the requisites of the registry acts 
have been duly complied with at the 
time of the transfer, vests the pro- 
{>erty in the vendee, subject only to ba 
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divested u|ion tbe neglect of the vendor 
to make the endorsement on the certifi¬ 
cate of registry witlyn ten days after the 
return of the ship into port. 

if a bankruptcy of the vendor inter¬ 
venes before the arrival of tbe ship, the 
endorsement, being only an act of duty on 
the part of the vendor, and passijDg no 
interest, nray he performed by the bank¬ 
rupt hiaiself; and if the vendor has given 
a power of attorney to perform this act 
of duty previous to the bankruptcy, his 
attorney may carry it into efl'cet, not¬ 
withstanding the act of bankruptcy has 
iuterinediately occurred. Dixon v. Ewart, 

3 Mer. 322. Buck, 91. 

(rf) Effect of. 

1. Assignment under a commission of 

bankruptcy passes all legal and equitable 
teresls of the bankrupt. IF/iUwort/i v. 
Davis, 1 V. iV 11. 547. 

2. The effect of tbe assignment under a 
separate commission of bankruptcy, is to 
pass all interest of the bankrupt, both in 
joint and separate estate, to the assig¬ 
nees; hot the distribution of the joint 
-State is confined, hj order, to the joint 
creditors. E.X parte Cridlanil, 

3 V. & B. 98. 1 Rose, l6S. 

3. Proper^ may be limited to a man 
until he aball become bankrupt, and then 
over; bat while his property, it must be 
subject to the incidents of property, and 
therdbre to debts. Brandon v. UMnson, 

IB Ves. 429. 

(f) Foreign Property. . 

1. A commission of bankrupt vests, in 
the assignees under it, all the personal 
or moveable property of the bankrupt, 
wherever situate, precluding creditors in 
Scotland, where the bankrupt has also 
resided and traded, from attaching by le¬ 
gal process, the personal or moveable pro¬ 
perty of tbe bankrupt in that country, or 
from administering it in a course of dis¬ 
tribution under a sequestration. The Royal 
Bank iff Scotland v. Cuthbert, 

1 Rose, 462. 

SeUcrig 4» Davies, 2 Rose, 291 . 

2 Dow, 230. 

2. Stmlle, that the converse of the 
proposition applies to the case of a seques¬ 
tration in Scotland, and that it would pre- 
cUule English creditors from suing out or 
sustaining a commission against a debtor 


who was the subject of an an^edent and 
operative sequestration, lioytit Bank of» 
Scotland v. Cuthbert, 1 Rose, 46‘2. 

Ex parte Cridtand, 3 V, dt B. 100, 

3. W flcllier the commission or tbe se¬ 

questration is to be preiened, as the mode 
of administering the debtor’s effects, de¬ 
pends upon their pnoiiiies. Royal Bank 
of Scotland v. Cuthbert, IbitL 

4. So, where tour traders carried on 
business in copartuershiii, having a house 
of business in London, and anotlier in 
Edinburgh; and two of tiie partners, till 
tiie bankruptcy, resided in Edinburgh, and 
severally carried on trade there, distinct 
from the copartnership; and the rest of the 
partners resided in ixindon: a commission 
of bankrupt against tbe partnership wa.<t 
held, by the Court of Session, to be a 
complete bar to a sequestration, either 
against the property of tbe partnership in 
Edinburgh, or the personal or real pro¬ 
perty of tiic separate and resident traders. 

Ibid. 

5. Dnhitante Lord Bannatyne, whe¬ 
ther tlie sequestration ought not to he 
awarded, quoad the separate estates of the 
two traders resident in Edinburgh. Hid. 

6. Sentiente Lord Craaie, that the se- 

questHition ought to bave been awarded by 
tbe Lord Ordinary, in the first instance, 
reserving the effect of it for after consider¬ 
ation. Lord Justice Clerk expressed a 
similar doubt. Ibid. 

6. 1'hfc Scotch arts of sequestration, 
many of which passed since the union, 
support the general principle of passing 
all the property of a bankrupt to bis as¬ 
signees. Ex parte Cridtand, 

3V.&B. 100. 

7. But the commission of bankruptcy 

does not in itself operate upon heritable 
or real property of the bankrupt in Scot¬ 
land. Nor is there any legal obligation 
on the bankrupt to convey his hentalite 
property to his assignees, further than 
what the creditors are indirectly enabled 
to enforce by the power which they have 
of granting nr withholding his certificate. 
Sclkrig V. Davies, 2 Rose, 291. 

2 Dow, 230. 

8. A partner in two houses of trade 
originating in the West Indies, where tlie 
other partners continue to carry on tbe 
business, but-being himself resident i|t 
London, receiving and disposing of con¬ 
signments from, and shipping cargoes to 
his partners abroad, becomes bankrupt. 
Mis assignees file a bill against a creditor 
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' of the two 5rinSy who hss attached in the 
oWest ladies property belonging to both, 
for an account of what he liad received 
by means of his attachments; the defend* 
ant is entitled to retain what he' had re¬ 
ceived, to the extent of satisfying his joint 
debts, and to account only for the over¬ 
plus. This is different from the cases 
where the bankrupt was the sole debtor, 
and where the trade was in England only, 
and the attachmen^|4aid in London. 
Brickviood v. Miller^ 3 Mer. 279. 

(J) Effect on property so left in posses¬ 
sion Bankrupt as reputed Owner. 

1. The bankrupt, by deed, assigns the 
cargoes of two Virginia ships to B. and 
C., but has no charter-party, or bill of 
lading to deliver to them, it being the 
custom in the Virginia trade, not to 
send bills of lading, otherwise than by the 
vessels themselves. On the a 'ival of one 
of the ships he assigns to another person, 
and afterwards commits an act of bank¬ 
ruptcy : held, that B. and C. not having 
been ready to take possession of the ship 
on her arrival, hud thereby permitted the 
bankrupt to contiirue reputed owner, 
under the statute of 2i Jac. 1. c. 1$. 
Vkilpot V. Williams, 2 Eden, 231. 

2. The assignment under a commis¬ 

sion of bankruptcy, will prevail over an 
extent for general acceptances not due 
at the tune of the bankruptcy. Ex parte. 
Roncton, 17 Ves. 431. 1 Rose, 18. 

3. There is a great distinction where 

acceptances for the money of the crown 
are specifically remitted, and where they 
are not. Ibid. 

4. Stock was invested in tlic public 

finds in the names of the bankrupt and 
others, on trust; the bankrupt, bcii^ one 
of the cestais que trust, agreed to -assign 
liis interest therein as a security for ad¬ 
vance of money: the eiiuitabk interest of 
the bankrupt is nut within the statute, 
21 James 4. c. 19, s. 11; and therefore, 
not being capable of actual transfer, 
passed by the agreement. Ex parte 
Kensington, 2 V. & B. 79. 

5. The bankrupt, before the bank¬ 
ruptcy being pressed to discharge a debt, 
gave to the creditor a draft on the exe- 
qitor of one of his debtors, which 
drift the executor promised to dis¬ 
charge on receiving assets: this i« a 
good equitable assignment of the debt, 
us agidnst the assignees, and the executor 


is bound to pay it when in possession of 
sufficient assets. Ex parte AlJerson, 

« 1 Mad. 33. 

6. When a testator directed that, in 

case his son should cariy on the testa¬ 
tor’s trade, for the Benefit of himself and 
his mother, bis lease and furniture should 
not be sold, but that the trustee should 
permit the widow and children to reside 
therein, and have the use of it; «nd the 
widow and son carried on thd'trade and 
became bankrupt. Held that the furni¬ 
ture, dec. was not in the order and dispo¬ 
sition of the bankrupts. Ex parte Mar¬ 
tin, 2 Hose, 331. 

19 Ves. 491. 

7. Whether property left by a dormant 
partner, in the possession of the ostensi¬ 
ble co-partner, is williin thi statute of 
James— Quaere. 

Ex parte Darnrw, 2 Rose, 232. 

- ——■ - Dyster, 2 Rose, 256. 

j . .. Wilson, Buck, 48. 

> 8. Agreement to pay into a bank of 

four partners, bills of exchange endorsed, 
and to take in return their, promissory 
notes. Three of the four became bank¬ 
rupts, bills are then paid in, and their 
notes taken, and then the fourth be¬ 
comes bankrupt: held that the assig¬ 
nees wei-' not entitled to retain the bills 
so paid in. Ex parte M‘Gae, 

« 2 Rose, 376. 

• 19 Ves. 607. 

<!• A retiring partner, by an agree¬ 
ment in writing, assigns and sells all the 
stock, debts, &c. to the continuing part¬ 
ner, whoyjj^jfecs to pay a debt owing by 
ibe re^^jfljuartner, and also to pay him 
an aiuim^'of;6l00 per annum: for the 
due pa3^nt“of which, the agrefement 
recitocl, that the father of the continuing 
partner, who was not a parly thereto, 
would be security. Held to be an ex¬ 
ecutory agreement; and the father re¬ 
fusing to become security, the partner¬ 
ship stock, &c. was not thereby trans¬ 
ferred to the continuing partner, so as to 
bring it within the statute, 21 Jac. 1. e. 
19 . Ex parte Wheder, Buck, 25. 

10. Notice in the Gazette is not ulon* 
sufficient to put debts in the ordering 
and disposition of the persdn to whom 
the notic# directs them to be paid. Ex 
parte Wheeler, Buck, 30 . 

12. Where, on entering into partner¬ 
ship, it was Agreed, that the manufactory 
and iitcnsill. in trade, should bs the 
separate property of one partner, and 
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that the other should pay a rent in pro¬ 
portion to his share of the business, and 
being insured in name of the owner, 
were destroyed by nre before the bank¬ 
ruptcy : held that the insurance money 
formed part of the aeparate estate; for 
thongli this was a visible possession, under 
the statute 21 James I. c. 19« yet as 
such possession did not continue until the 
bankruptcy, the statute did not niierate. 
Property may be withdrawn at any time 
before the bankruptcy, provided it is done 
bonajide. Ex parte Smith, 3 Mad. 63. 

Buck, 145). 

13. Where a bond debt was assigned by 
the obligee, and the bond delivered to the 
assignee, but no notice of the assignment 
was given to the obligor previously to the 
bankroptcy pf the obligee: held, that the 
debt remained in the ordering and dis])()si- 
tion of the bankrupt, within the statute 
21 Jac. l.c. 19. Ex parte Monro, 

Buck, 300. 

14. A trustee for the sale of a brew- 
house and plant(the cestuisque trust being 
infants) contracts to sell them, and lets 
the purchaser into possession: Held 
that this is a possession under the statute 
of 21 Jac. 1. c. 19. and therefore the 
plant, upon the vendee becoming bank¬ 
rupt, passed to his assignees, without 
being subject to the lien fur the purchase- 
money. Ex parte Date, Buck, 360. 

la. A possession to be within the sta¬ 
tute 21 Jac. l.c. 19, s. 10,11. must be a 
possession with the consent and permis¬ 
sion of the true ow ler ; therefore, where 
stuck standing in the Accountgut Gene- 
rals name was mortgaged a 

debt, and the Accountant Oenl^H, with¬ 
out the privity of the mortga^P^ trans¬ 
ferred the stock to the mortgagor,, and 
the mortgagor then became bankrupt: 
it was held that the stock could not be 
claimed by the assignees, under the 21 
Jac. 1. c.*i9. s. 10, 11. Ex parte 
liichardsou^ Buck, 480. 

T6. 8hari:s in the Vauxball-bridge 
Company, who are seized of real estate, 
not within the statute of 21. Jac. 1. c. 
19* a. 11. Ex parte the VoHxhallrhridgc 
Company, 1 G. & J. 101. 

17. Propp^y in the possession and 

disposal of a bankrupt passfs to the ge¬ 
neral (weditors, by statute 21 Jac. 1. c. 
19,. B. 11. against bis assignnnent. Ex 
parte SmUh^ 1 V.*& B. 518. 

2 Rose, 63. 

18. If one partner pats andtfaer ihio the 
tole possession of pamienbtp estate 


and effects, and leaves them in his sole 
order and disposition, giving him title ^ 
under an instrument upon the face of it 
giving title, such retiring partner will 
have a lien upon the partnership properly 
for the consideration money, as against 
the conlinuing partner, but not as agiunst 
his separate creditors. Ex parte Em- 
landson, 1 Bose, 419. 

2 V. & B. 173. 

19. Furniture, &c, in possession of a 
bankrupt under a trust, does not pass to 
the assignees, under stat. 21 Jac. 1, c. 19. 
Ex parte Martin, 19 Ves. 491. 

(a ) on Property left in, Possession 

of' Bankrupt a < I'actor or Agent. 

1. Short bills in the hands of a 
banker, are specifically the property of 
the retniilcr, subject to a hen for the ba¬ 
lance of ilic account, and the estate to be 
ludtiiimfied against outstanding accept¬ 
ances. 

Ex part< liou'ton, 17 Ves. 431. 

1 Bose, 15. 

. . . . Pease, 19 ^ es. 25. 

1 Bose, 232, 

— - ■■ ■ the Waktjkid Bank, 

1 Bose, 243. 19 Ves. 43. 
-r- Buchanan, I9 N es. 201. 

1 Hose, 2SO. 

2. The right 10 have short bills, in the 
hands of bankrupt at the time of the bank¬ 
ruptcy, delivered up upon indemnity ing 
llie bankrupt’s estate, is indisputable. 
Ex parte the Burton Bank, 2 Bose, 102. 

3. A. and B., bankers in I^ndoti, have, 
at the time of their bankruptcy, cash and 
short bills belonging to li. and C., 
bankers in the country. The cash was 
the F.\cise duties received and remitted 
by the country to the London bankers, 
and against which they bad given to the 
commissioners the acceptances of the 
London bankers : in respect of tliese an 
extent had issued. The crqwn has a 
right to elect against what funds it* 
will go ; but on the consent of the Attor¬ 
ney Gentfral, the short bills were ordered 
to be delivered up. Ex parte Rtmton, 

] Rose, 15. 17 Ves. 431. 

4. Where endorsed b.iis of exchange 
are deposited by a customer with a 
banker, the latter has the absolute power of 
disposing of them; and in the event of his 
bankruptcy, though the customer might 
hove recovered such bills as remained in 
specie, subject to the banker’s lien for 
the balance of Ms account, yet he cannot 

1 
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follow their proceeds, if they have been 
converted. Such absolute property, how- 

‘'evcr, ntay be qualified by circumstances, 
as where the banker is agent for his 
country correspondent, to receive $nd pay 
bills for him, with commission for so 
doing, or where, in an annual uccoimt 
stated between them, the banker has 
entered the bills as the properly of the 
correspondent, in the one case considering 
him as a factor, and the bills remitted 
for a particular pui^ose, viz. to be re¬ 
ceived and carried to account as cash, 
when due, and his power over them 
limited to that object; in the second 
^ase, raising an express dtclaralion of 
trust. Nor will it extend me power so 
restricted to agency, nor defeat surh de¬ 
claration of trust, that the banker entered 
in his books the bills as cash, or that he 
so considered them, his own hooks not 
being evidence for him, though tliey might 
be against liini. Ex parte Pi ate, 

19 Yes. 95. 1 Jlose, 932. 

5. Short bills in the hands of a 
banker upon a bankmiitcy, are to be 
delivered up, subject to tlie banker’s 
lien, and indemnifying the estate against 

, the engagement, ttn account of the 
party claiming them: whether they 
are to be considered khort or not,' does 
not depend upon tlic particular mode of 
entering them in the banker’s books ; 
but ui)on the habits of dealing belween 
the parties, and all the circumstances 
together. The mode of entering them is 
only evidence. Ihiil. 

6. The statute 21 Jac. 1. c. 19, s. 
11. not upplicahle to hills in the hands 
of a banker written short, or sent for a 
particular purpose, (the Irus^ccounling 
for the possession) being considc'red as 
goods in the hands of a factor, with the 
•ingle distinction tliat he cannot pledge. 
But if the bills are dealt with before bank¬ 
ruptcy, the money cannot be followed, as 
jt may, if dealt with afterwards. Ibid. 

7. So where there was no statement in 
the accounts between the parties, raising 
an express declaration of trust, but the 
agency was paid as such; the bankrupts 
having express pernalssiou to discount 
in some cases to a certain amount; 
their having pointed out, on another oc¬ 
casion, a mode of increasing the cash 
balance, by discounting through a third 
person; their not having noticed in their 
account handed to the petitioners, bills 
which they bad discounted without ex- 
]) ess peimlssira: these circumstances 


were held euiheient to raise a trust by. 
implication, and to rebut their general 
authority so to do. 

Ex parte the IVaktJeL' Bankf 

1 Rose, 2^*3. 

- Pease, c^c.^ 19 Yes. 43. 

S. Some of the bills having been 
deposited by the bankrupt with a third 
party, such bills were held to be subject 
in such third party’s hands to answer the 
amount of his lien. . Vbid. 

9. Older on a juovisionul assignee to 

deliver up short bills, liMving a suflicient 
amount to answer acceptances on the 
account of the petitioners, and indemni¬ 
fying the bankrupt’s estate against any 
possible loss upon them: an extent 
being otherwise satisfied. Ex parte 
Buchanan, 19 Ves. 201. 1 Rose, 280. 

10. The proceeds of short bills were 

ordered to bi' returned, unless upon an 
inquiry it should appear, that with the 
eonsent of the party depositing them, o*- 
from tlie habits of dealing between the 
parties, they could be cdusidered as cash, 
'riie onus of that proof lies on the banker. 
Ex parte Sargeant, 1 Rose, 133. 

Jl. A similar order w'as made where 
the bill was dislioiiortd when it became 
clue, but afterwards paid to the provi¬ 
sional assignee. Ex parte Sailers, 

IS ^'es. 229. 1 Rose, 155. 

12. Permission 10 discount, for the pur¬ 
posed' of reducing the cash balance, 
when banker shall be in udvuuee, is a 
circumsUtice controlling his absolute 
authority over the endorsed hills of his 
customer. Ex parte the hath Bank, 

' 19 Yes. 38. 1 Rose, 234. 

iS^pit remitted endorsed merely to 
enata^i| fe parson receiving it to raise 
niune.y wntep^utuie advances, is, while 
retaihed^ a mere deposit applicable to the 
demand of the remitter, subject to the 
right under the endorsement of constitut¬ 
ing a third person creditor, by negotiat¬ 
ing it, who, in case of bankruptcy, will 
prove. Ex parte Tteogood, 19 Yes. 232. 

14. If drills of exchange ure deposited 

with a banker for a specific purpose, ha 
must so apply them, or express his dis¬ 
sent; and if not so appropriated, they 
may be claimed by the par^ depositing 
them, "upon the banker’s*'bankruptcy. 
Ex parte Aiken, 2 Ma^ 192 . 

15. Whetbjer bills in the possession of 
a bankruptjjlMpt due at the time of the 
bankruptcy;,'’^ pass to the assignees, or 
remain-the property of tl^e^ remitter, al- 
w ays depends upon the question of agency. 
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Effect ffAuignment 

SiJ where a foreign mercantile house re¬ 
mitted bills to London house, with a 
request “ to do the needful with them, 
and place the amount to my credit when 
in rash;” it was Wt?ld that the London 
liouse acted as agents to procure pay¬ 
ments for the foreign house; and, being 
fixed with the trust, that the bills did 
not pass to the assignees. Ex parte 
Smith, Buck, 

{h) Effect, on the Estate or Projicrti/ of 
the wife. 

1. A Jew covenants upon his marriagr, 
(according to the custom of lliP.lc\vs)lhLil, 
in consideration of ^’JOOO, his wife’s for¬ 
tune, his oi^cutors Ucc. should within six 
months after his decease replace lliatsum 
with50 pcrcenUjirotit; and that, if during 
the marriage he should receive or hi'coinc 
entitled to any further sums of niDnry in 
right of bis wife, his executors (S;c. slnnil.i 
within six months restore them witli like 
profit. The husband afterwards becomes 
bankrupt. 

The wife has no equity against the as¬ 
signees of the husband or tbeir wntJ-e, she 
having hy the settlement consented to 
rest on her husband’s covenant, which hail 
not been broken, he being living, luis^ i 
vStrra. oMer.,67i, 

2. A wife may enforce her e(|piiy as 

ag iinst the assignees of a bankrupt lius- 
liund, but in detenniiiing the qn intiim of 
tlie property to be settled, the court ex- 
eicises a discretion without j^ug itself j 
'town to any precise rule : huMnwo is no | 
case ill which the whole prap^li^- has 
been settled upon the wifg^iin^^l^fdreii; 
and the master in this case having direct¬ 
ed the whole property to he settled, was 
directed to review his report. /Jt re.y'bn/ 
V. Ilolmm. 1 Mad. 

3. nportolbe marriage of the Iiaiikni])t 
in I8OJ, the estate of the. wife consisting 
of freeiioio, i opyliold, and leiseholii land-, 
was conveyed to the use of the hanUruiit 
and his heirs, who covenanted wiih the 
trustees within six months after the mar¬ 
riage, to pay to them iJdOOO upfui the 
trusts of th^, settlement. The |rustees 
never demanded payment, ^lo ISOO’the 
bapkruf t sold part of the freeludd premises, 
qnd he and his wife levie^ tlne of the 
whole, declaring the uses^ that part 
which was ^Id to the purthaser, but 
without making any declaration as to 
the remainder, iti 1812 the bankrupt 


conveyed all his estates to trustees for 
the benefit of his credifors ; and in 1813 
covenanted that he aad his wife would 
levy a*liiie to tlie uses declared in the 
deed of 1S12; which was levied accord¬ 
ingly. The wife never sunciakred the 
copyhold prcmi.ses pursnant to the mar¬ 
riage settlement. Ill 1814 the commi=- 
hioii issued, and the huslmnd was declared 
a bankrupt, his execution of the trust 
deed of 1812 being the act nrhankuiptcy. 
'I'lic trustees of the settlement proved llic 
.£4000 under the commission, and signed 
the bankrupt’s certificate. Held, that the 
Iruitce on behalf of the wife and children 
of till' hanknipt, iiad a lien on both the 
fif-ehold and copvliold cstaics, thereby 
convfyed and rcn,aining unstdd by the 
bankrupt, to the amount' of the ,£4003. 
E.x jHirti Dicken, Buck, 115, 

4. Devise of copyhold estates to the 

wife of A. to be disposal of as she sboiiid 
appoint; and a bequest of 200 guineas to 
pay the fines of her admis>ion, the sur¬ 
plus to herself. She is not admitted, but 
.ippo'iits to licr husband, who is tiie resi- 
dnaiy leg.^tre,, and gives her credit for 
the ‘JOO guineas in accoun'. He becomes 
banlijnpt. IltdJ, ^tbat the 2()'> gutne.ss 
ii(>t li iving be« n applied tor tiiepn.piMi 
of admission, Icll into fhe .rc?iiliie; and 
that tlie credit in areoiint was a mere 
declaration ol trust \\itliout cnnsiil 'i.i.io •, 
and not b.iuling upon bis creditors, /ii- 
parte Smith, 1 Rose, 208, 

5, A trailer cannot on marridge ■•ecure 
a provi.siou out of his own pioperty for 
Ills wife, in the event of bankrnptev, as 
aa.unst iii$ creditors. Ifi^ains.iii v. K< //y, 

1 B. iJx B. 253. 

f). Marriage settlement of a trader se.- 
onriiig a provision in the event of his 
b.i'ikruptev for his wife, is good to the 
evienl of her property. I'luL • 

1 B..vt B. 2.5f). 

7 . 'I'he equity of the wife to a provil 
sion out of tier propel ty, ntt iclies for the 
lionefit ol herseli and children on the tiling 
of the bill, which gives the court jurisdic¬ 
tion as to that propcity, wliellier the bill 
is tiled by the wifeor otLrs ; but she may 
wave it even after a decree for a settle¬ 
ment befoic its execution. The children 
held to be entitled to the benefit of that 
equity attaching upon bill tiled by an ex¬ 
ecutor, though the wife died befoic an¬ 
swer. Stcuimclz V. llulthin. 

1 G. iV J. 61. 

8. \ tradei by sctrieinciu on maiiiage, 
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in consideration of £l 000 , tbe wife's for- 
^tunef conveyed fats house to trustees to his 
own use till death or bankruptcy; then in 
either event if the wife be alive ;to raise 
j£ 1000 for her separate use. This is a 
fair and valid settlement in the nature of 
a mortgage to secure the wife’s fortune. 
Higgmott V. Kelit/. 1 B. & B. 252. 

(i) Eftct, on Ctmrcyance or Gift to Bank¬ 
rupt’s Wife or Children, 

1. A covenant by a trustee to indem¬ 
nify a husband against his wife’s debts, 
is a sufficient valuable consideration 
within the statute, 1 Jac. 1. c. ]5, s. 5. 
even though the husband lives apart from 
hi* wife, and a separate maintenance is 
provided for her. Worrall v. Jacob. 

3 Mer. 269. 

2. By deed of separation, the hus¬ 
band (a trader liable to the bankrupt laws) 
covenants with a trustee for the wife, in 
consideration of being indemnified from 
all debts and engagements, which might 
be contracted by her during the separa¬ 
tion, and from any demand for alimony, to 
release his remainder in fee in certain es¬ 
tates, (originally the property of the wife, 
and which by marri^e settlemcnt'were 
limited to the husband and wife successive¬ 
ly for life, remainder to the issue of the 
marriage, and in default of issue to tbe 
survivor of the husband and wife in fee,) 
to such uses &c. as the wife should by 
deed or will appoint, with power of revo¬ 
cation and new|appoiutment.The covenant, 
although entered into on occasion of a 
separation between husband ^d wife, was 
yet binding in equity, being/made to a 
third party; and may be supported 
against creditors under the statute of 1 
.lac. 1, c. 15,8. 5., by the consideration 
of indemnity against tlie wife’s debts and 
engagements, and her clmra for alimony. 

’ 3 Mer. 2(i8. 

S. A father mortgages his estate for a 
debt due from his son; this i| a good 
considetatioD, and the mortgage is not a 
voluntary conveyance within the statute, 
1 Jac. 1. c. 16, B. 5. The consideration 
in law is equal whether a man pledges his 
estate for his own debt or tbe debt of ano¬ 
ther. Ex parte fleam, Buck; 165. 

4. Stock purchased by a father, after¬ 
wards a bankrupt, in tbe names of his 
son, a minor, and of a trustee for him, is 
within the provisions of tbe 1 Jac, I. c. 
15, 8, 5. Brom v. Bellarit, 5 Mad. 53. 


(k) Baegaia and Sale Vacating. 

1. Where an assignee had absconded, 

tbe bargain and sale ordered to be vacated 
from the date of the order. Ex parte 
Corrp. Buck, 314. 

2. The bargain and sale cannot be 

partially vacated. In the matter of 
GoodchUd. Buck, 322. (n). 

3. But semble that vacating the btrgain 

and sale, would not disturb conveyances 
actually executed. In the ttuUicr of 
GoodchUd. Buck, 322. (n). 

Ex parte Harris, 3 Mad. 474.. 

4. Where the assignment was executed 

by tbe commissioners to three assignees, 
and the bargain and sale to two only, tbe 
other refusing to act, and the purchasers 
under the commission required the three 
to join in the conveyances: the as¬ 
signment, and bargain and sale, were or¬ 
dered to be vacated, and a new assign¬ 
ment, and bargain and sale, to be exe¬ 
cuted to the acting assignees. Ex parte 
Kersky. Buck, 477* 

5. One of two assignees having quitted 

the country, it was ordered, on petition of 
the remaining assignee,thut tbebargain and 
sale to the two assignees should be vacated, 
a choice be made of u new assignee in the 
stead of the one abroad ; that a new as- 
si|oment, and bargain and sale should be 
execpjled to the petitioner and the new 
assignee when chosen; and that service 
of the petition at the last place of resi¬ 
dence of tbe assignee abroad, should be 
deemed good service. Ex parte Botibo- 
nous. 3 Mad. 23. 

6. 'Fbs great seal has power to vacate 

the bargai^pud sale from the date of its 
order, leavf^^naffected all prior acts of 
disposition ,bf me bankrupt’s estate: so 
where an assignee bad absconded, the bar¬ 
gain and sale was on petition ordered to 
be vacated without prejudice to any thing 
done under it, and a new assignee chnseu. 
Ex pai'te Carry. Burk, 314. 

3 Mad. 474. (»). 

X. Assigkees. 

S’ (a) Choice of, * ' 

1. cl^e of assignee is wVb tbr 
credifors entitled to prove under the act of, 
parliament, and not with those who go, 
in under a special order, as Separate cr^. 
diturs under a joint commisuoiiy who now 
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go in under a general order, Stb Merch, 
1794. ExparteFoTTf ISVes. 70. 

* 1 Rose, 76. 

18 Vee. 71. 


3. Joint creditors are not permitted to 
vote in the choice of assignees under a se¬ 
parate commission, llx parte Parr, 

18 Ves. 70. I Rose, 78, 
Ex parte Longman, 18 Ves. 71. 


S. C. 


■ Wilson, 
Laycock, 

■ Junes, 
Basorro, 
Smipsuit, 


1 Rose, 304. 
18 Ves. 442. 
1 R«)se, 32. 
18 Ves. 283. 

1 Rose, 26'6. 

2 Rose,'337. 
1 Mcr. 38. 


- Mills, 3 V. & IJ. 140. 

3. Nor even if there is only one sepa- 

r.ate creditor; but an arrangement will iic 
made for the joint creditors by order. Ex 
park Parr, 18 \'es. 70. 

4. Nor although the petitioning cre¬ 
ditor, whose debt tvoiild have carried tlie 
choice, consented. Ev parte Simpson, 


1 Mcr. 38. 2 Rose, 337. 

.5. Separate creditors are not enlitled to 
vote in the choice of u'-bignecs under a 


i I'lit coininissiun. 

Ex parte Parr, 18 \'’es. 6'5. 1 Rose, 7(i. 

Hamer, 1 Rose, 321. 

- Jepsoti, l.y V'es. 22 

8 . Where the assignees, tinder a joint 
commission, were chosen by the votes of 
separate creditors, a new choice was di- 
lecled : hut the Lord Chancellor will pot 
interfere in the cho''’e ot assigiieeb, merely 
on account of a mistake by the commis¬ 
sioners e'tcluding one cieditor, if jo the 
fair exercise of their discretiori.^vJSa; pmYc 
Parr, 18 Ves. 78. 

7. Inr. case where the the only 

separate creditcr did not exceed .£4.*joint 
creditors were permitted to vole in the 
choice of assignees, the petitioning cre¬ 
ditor consenting. 

Ex parte Jones, 18 Ves. 283. 

S. C.-— Laifcock, 1 Rose, 32. 

8. Also where the petitioning creditoi’s 
debt overbalanced the separate debts, the 
petitioning creditor consenting to the ap¬ 
plication. Expatte Taylor, 

18 Ves. 284. 

B- It is rf|!eneral rule in bankruptcy, 
that assignee having internat adverse to 
those of the general creditosi, wffl be re¬ 
moved on an arrangement.. ipade -t& pre- 
xent his office as assignee int^fering with 
the due inveltigation of his claims. Rut 
the court wiU not prevent such an adver'se 


creditor friHD dpeliog himself assignee ia 
the first instance, if the amount of his* 
proof will enable him so to do. 

Ex parts De Tasted, \ 1 Rose, 325. 

T- Martel y 1 V. &, B. 280. 

10. A bankrupt, whether certificated 
or not, cannot be assignee under bis own 
commission. Ex parte Jackson, 

Cooper, 286. 

2 Rose, 221. 

11. Co nmissioners have the power to 
adjourn tlie choice of assignees from the 
day (lublicly appointed for that purpose, 
although the creditors present concur in 
an election. Lx parte Garlextd, 

1 Mad,318. 2 Rose, 361. 

12. The election of assignees must be 

made by those creditors, however few, 
who are in a condition to vote. The 
cuminibbion must not he impeded, because 
those creditors who aic not in that condi¬ 
tion might make a different choice. Ex 
parte Built rjill, 1 Rose, 192. 

13. It IS not a ground for the removal 

of assignees, that the commifcsioners have 
improperly rejected the proof of a debt 
tiuit v’tiuld have turned the choice, unless 
the rejection was fraudulent. Ex parte 
Dll rent. Buck, 201. 

I f. But in a special case, where the 
coimnissioners had improperly rejected 
the petitioners proof to a large amount, 
whereby' two creditois, for comparatively 
tiilliiig sums, were enabled to choose the 
assignees, a new rhoiee was directed, the 
petitioner indemnifying the estate against 
[ all the costs. Ex parte Edwards, 

Back, 411. 

13. Where, through the error of the 
comi'*;s8i4tiers, the great body of the 
Cl editors weie prevented from proving 
their debts, and voting in the choice of 
assignees, a new choice was directed. Ex 
parte IlaxKins, Bufk, 520. 

]6. Corporations may vote in the 
choice of assignees by a persdn authorizcyl 
by a special power of attorney under their 
cummoii seal, fir parte the Bank of Eng- 
land, 1 Wil. 295. I Swan. 10. 

i 7. One partner on behalf of all may 
vote for assignees. Ex parte Hodg- 
kinsoHf 19 Ves. 293- 

Coop. 99. 2 Rose, 17*. 

18. 'There are exceptions to the general 
rule, that the choice of assignees will not 
be disturbed on account of the mere error 
of the commissioners in the rejection of 
debts, but ibe party complaining must use 
reasonable diligeuce, and a petition, after 
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et Jtnffuat tf. 

delay of six moDtha, waa dismlsaed as 
' too late. Ex parte Sckoley, 

i G. & J. 3. 

♦- 

(J) Nature md Duties qf their Trust. 

1. Assignee desiroas of becoming a 
purchaser of the estate of the bankrupt, 
most first obtain the ronsent of the cre¬ 
ditors at a meeting called for the purpose, 
and then petition, and serve the other as¬ 
signees with the petition, and also the 
bankrupt. Ex parte Bagc, 

4 Mad 459- 

3. An assignee having purchased goods 
at a sale under the commission, becomes 
bankrupt: it was ordered, that such of 
the goods as remained in specie should he 
redelivered, and that what he bad resold 
should be proved as a debt under' the com¬ 
mission. Ex parte Spang, 1 Rose, 133. 

S. Assignees are nut under 5th Geo. 3. 
c. 30. entitled to detain from the bank- 
nipt any part of his wearing apparel, on 
the ground of its being unnecessary, be 
himself being the party to determine that 
at the risk of au indictment. Kor can 
they refuse the bankrupt the inspection of 
his books previously to his last examina¬ 
tion, on the ground that the ol>ject of 
such inspection is fraudulent. Ex parte 
Ross, 17 Ves. 374. 1 Hose, 3.3. 

4. The court will order the assignees to 

pay the messenger’s bill of fees. Ex parte 
DartopPf I Rose, 449. 

5. An assignee who has proved his 
debt, and against whom, upon petition in 
the bankruptcy, an action is diiected to 
be brought to try his right tg^roperty of 
the bankrupt alleged to have frau¬ 
dulently delivered to him, cannot dispute 
tlie validity of the commission, e.xcept at 
the hazard of his proof. Ex parte Jeeks, 

• 1 Rose, 393. 

6. An assignee must consider the com¬ 
mission under which he derives his autho¬ 
rity to be valid, and act under it at his 
own ri§k and responsibility. The Lord 
Chancellor, not having jurisdiction to in¬ 
demnify him against the consequences of 
St supersedeas- In the matter Bryant, 

3 Rose, 17. 

7. A court of law will hold t^bail, 
upon a balance sworn to posittv^9^y ^ 
bankrupt, and to belief by his assignees. 
Uawdeh V. Rogers, 1 V. & B. 133. 

Si* Ibey bold to imtl at law in bank- 
rnptcy,'wn oath assignee, 'wbm 

the bankrupt will not make an affidavit. 
Steu-urt V. Graham, 19 Ves. 316. 


Whenever two of three assignees 
agree to change tb^ solicitor, the third 
has a right to know whether the change 
will be beneficial. Ex parte —, 

1 Rose, 307. 

10. And where the third assignee re* 
fused to concur in the change, an dunsue- 
cessfiilly opposed the application fi>r that 
purpose, he was ordered to pay the costs. 
Ex parte Seruby, 1 Rose, 207 (a). 

11. The majority of the assignees regu¬ 
lates the removal or the continuance of 
the solicitor. Ex parte Tomlinson^ 

3 Rose, 66. 

13. A declaration made at a public 
meeting of all the creditors under the 
commission, will sanction a transaction 
which otherwise would be bad, if car¬ 
ried on in a private manner. Ex parte 
Brine, Buck, 23. 

13. Assignees ordered to endorse a bill, 
which the bankrupt, before his bankru,.4- 
cy, had transferred, without endorsement, 
to the petitioner, for a valuable consider¬ 
ation, the endorsement to be special, so 
as to secure the assignees from personal 
liability. Ex parte M(/whray, 

I Jacob & Walker, 428, 

14. Where it is merely a question of 
convenience, it will be left to the assignee 
to choose whether mortgage accounts shall 
he kflken l>efore tlie commissioners or a 
mastet. Ex parte Amtey, Buck, 292. 

Jif. Assignees are not permitted to bid 
in their private chuiacter, at a sale of llie 
bankrupt’s picmises. Ex parte Jloitgsun, 

I G. & J. 12. 

16; Assignees being aceountants, not 
pcrmitl^(i^.charge the estate for business 
clone as aci^ii^nts. Ex parte Read, 

IG. &J. 77- 

17. It is tbe first duty of assignees to 
satisfy tbemselves that tbe commission is 
well founded. Ex parte Craves, 

1 G. &c J. 86. 

18. Though generally assignees under 
a separate commission against a partner 
cannot engage in new' adventures, yet 
they ran with the consent of the creditors 
and bankrupt. Cramhay v. Collins, 

15 Ves. 338. 

(c) Theit^ercst under the Assignment. 

1. ^lie Inttf^ the assignees by assign¬ 
ment under a commissioit of bankrupt, 
does not, Htc^an assignment 1^ an indi¬ 
vidual, or upon particular contract, re¬ 
quire iHtimation; the former fieing recog¬ 
nized as a transfer of a public nature. 
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taking effect by operation of lai¥, as a 
transfer by marriage. Selkrig v. Davies. ' 

2 Rose, 291. 

* 2 Dow, 230. 

2. To complete a title by assignation, 
*it is not necessary that the intimation 

should be notarial or formal. <’)rdinary 
notice, or circumstances of conduct, from 
which a claim under the assignation is 
to be inferred, is considered as equivalent 
to solemn intimation. Ibid. 

3. Assignees are subject to the same 
equities as the bankrupt. Grant v. Jlii/fe, 

2 V. & B. S09. 

4. Where the settlement of a trader 
does not secure the wife’s fortune in the 
event of his bankruptcy, the intention 
appearing to be so, it will be amended ac¬ 
cordingly. Ili^ginson v. Ktify, 

1 B. tfi B. 252. 

1 ilosjo, 36a. 

Ej; partr Verner, 1 11. & 11. 260. 

5. The owtu rs of a ship arc not inter¬ 

ested in it as joint tenants, but as tenants 
in common upon a bankruptcy; therefore 
the bankrupt’s share passes to the credi¬ 
tors under the bankruptcy, without being 
liable specifically to the claims of the 
Ollier part owners in respect of their dis¬ 
bursements and liabilities for the ship. 
Ex parte Harrison, 2 Rose, 76. 

(d) CoUesiing and Disposal of Bankrupt's 
Property. 

1. A reasonable commission, 2s. 6d. 

per cent, will be allowed to a country 
banker on discounts, though for a pci son 
resident in London, and paid through a 
banker there, if not colorable. parte 
J<Mes, i7;te.'332. 

I'llose, 29. 

2. A bankrupt, seized for life, with a 

general power of appointment, with re* 
niainder, in default of appointment, to 
the heirs of his body, cannot be com¬ 
pelled io eq[hity to execute the power for 
the benefit of his creditors. Thorpe v, 
GoodflW; 17 Ves. 388. 

1 Rose, 40, 270. 

S« Order for payment out of a bank¬ 
rupts estate of the principal sum of 
j£25,000, with interest to the time of 
payment, in^preference to all ^er ere- 
diton,^th costs, under stat|j|fe51 Geo, 
111. c.^5, a. 48u, for an twiisln £^he- 
^er Bills to relieve com^Tciat cMit. 
Mxparte Bolden, ]|{ yes. 436. 

.1 Rose, 173# 


4. A bankrupt cannot be compelled to 
join bis assignees in conveyance of real 
properly. Waugh v. Lawl, 

Coop. 134. 

Ex pvte Crvfwder, 2 Rose, 327* 

Selkrig T. Duties, 2 Rose, 312. 

2 Dow, 245. 

Ex parte Cridland, 3 V. & B. 100. 

2 Rose, 166. 

5. Mortgagee of a bankrupt’s estate 
will be allowed, on petition, to bid for 
the same, on a sale of the mortgaged 
estate. Ex parte Marsh, 

1 Mad. 148, 

G. A sole trader having agreed, in con¬ 
sideration of a sum, payable by instal¬ 
ments, to take two persons into partner¬ 
ship with him for a period of eighteen 
years, and having become bankrupt five 
months after the commencement of the 
partnership, when only one instalment 
was due, his assignees are nevertheless 
entitled, at the respective periods, to re- 
1 ceive the remaining instalments: the con- 
I tract had been performed by the adtnis- 
I sion into the partnership, and the consi- 
I deration therefore must be paid, there 
1 being no fraud in the transaction. Akhurst 
V. Jackson, 1 \\ il. 47. 1 Swan. 85. 

7. Articles of partnership having pro¬ 
vided^ that, on dissolution by death, no¬ 
tice, or misconduct of a partner, tbe re¬ 
maining partners should have the option 
of taking his share at a valuation, pay¬ 
able by yearly instalments, in the course 
of seven years; and that on the bank¬ 
ruptcy, or insolvency of a partner, the 
paitnership should be immediately void 
as to him; by a deed,four years subsequent, 
the partiiensiij^lared, after a lecital, that 
such '.\da.the^ intention in the articles, 
that, in tli^ event of bankruptcy or insol¬ 
vency, tbe same arrangement should be 
practised as on dissolution by death, no¬ 
tice, or misconduct. One of the part¬ 
ners having become bankrupt within a 
few monliis after the execuGon of th» 
latter deed, tbe court held that his assig¬ 
nees were not bound by it, the deed having 
been evidently made in contemplation of 
bankruptcy; and as tbe partnership was 
dissolved by tbe bankn<t.tcy, tbe effects 
must be distributed as in tbe ordinary 
case ofjHmkruptcy, without any specid 
provislill^ fPilson v. Greenwood, 

1 Swan. 471> 

1 WiL 223. 

8. The assignees under A.'s bank- 
ruptcy paid a sum of woney by mistake 
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CO tbe assignees omler B.’s bankraptcy, l 14. llVhere title deeds cannot be deli* 
«wbo ebpli^ the same in distribution, vered, nttested copies of them must' be 
A.’s assignees are entitled to be paid .<ucb given by assignees a| by other vendors ; 
sum of money out of the future effects but their covenant for the production of 
under B.’s bankruptcy, after satisfying a the title deeds should be confined to the 
dividend already declared of B.’s estate, time of their continuance as assignees. 
Ex parte BignoU, 2 Mad. 470. Ex parte Stuart, 2 Hose, 215. 

g. Where funds have been transferred 15. Assignees ordered to apply the 
to the commissioners for the reduction of proceeds bf one bill of exchange in satis^ 
the national debt under the 55tb Gen. 3. faction of another, upon circumstances 
c. 60 , the provision in that act entitling of specific appropriation or substitution, 
the owner to a retransfer, means the Ex parte Peyron. 2 Rose, 866. 

owner who appears such in the books of l6. Creditors who wish to have theae* 
the Bank, the person in whose name the counts of the assignees taken, must first ap> 
stock stands, or his representative; and ply to the commissioners for that purpose; 
where the stock is trust fund the cestuis and if they miscarry in their judgment, or 
ytic tnist are not entitled to have them refuse to act, the creditors n>ay then peti* 
ittransferred; and if such owner, being tion the court to have the accounts taken, 
merely trustee, is a bankrupt, his assig- Ex parie lirochopp. Buck, 304. 

nees cannot stand in his place so as to 17. In bankruptcy, application to open 
claim a retransfer; and where it appeared biddings, after deed executed, and the 
doubtful whether the bankrupt was or not purchaser put into possession, too late, 
thistee of the fund, it was n 'erred to the Ex partePartiiighm, 1 B. & B. 209 
Master to inquire: the slock ordered to be 1 Rose, 367, 

transferred into the name of the Account- 18. When a sufficient advance is offered, 

ant-General, and the costs of all parties, and the application is recently made, bid- 
up to such reference, to be paid out of dings in bankruptcy may be opened, 
the fund. Ex parte Ci/lett,') « ,, , Ibid. 1 B. & B. 210. 

-- . Bacon, 3 * ’ ’ 19. The court will not order a tonso- 

10. Joint creditors under a separate lidation of bankrupt’s estates without a 

commission are not entitled to have the referenc"*, U)ougb in pursuance of a reso- 
expenses of a solicitor, employed by them lutinn of creditors at a meeting called for 
to conduct examinations before the com- that purpose. Ex parte Strutt, 
missioners, paid out of the joint fond. 1 G. & J. 29. 

Ex parte I^ngman, 1 Rose, 303. 20. Real property of the bankrupt put 

11. It is DO objection to an application, up to sale by auction in two Jots, ard 

by a messenger, that the assignees may be bouglit in by the assignee without the 
directed to pay him his bill of tees, that authority of the creditors: upon a re-sale 
be has neglected to make a demand upon there is loss on one lot and gain on the 
them till after final dividend* They must other. Though the balance is in favor of 
be presumsd to have known of his having the bankrupt’s estate, assignee charged 
ruch a claim, and ought not to have with .the loss on the lot undersold. Ex 
distributed the funds without reserving parte Lewis, 1 G. Sc J. 69. 

vtiffictent to satisfy it. Ex parte Hortop, 21. Injunction ex to restrain the 

1 Rose, 449. assignees from selling the bankrupts’ 

12. A reference to arbitration of all fccts. Ex parte Figts, « 

ftiatters in dispute by assignees of a bank- 1 G. Sc J. 122. 

rupt, and a consequent award to pay a 22. The court has no jurisdiction, under 
sum of money, is conclusive upfin them the 49th Geo. S. c. 121, s. 19. where the 
ns to assets, Mebson, v. ——, assignees have either accepted or declined 

2 Rose, 50. to accept the lease, but only where they 

IS. There is nothing in the statutes to suspend their decision ; and though the 

prevent assignees selling by private con- act does not in words extend {p cases where 
tractf • and such sale, with the cog^t of the leasees in the hands of a third party, 
the creditors, would he unobjectionable, as a s^rky fop a debt, yetopon ax ^uit- 
Bnt selling by private contract is a cir- able cwstrucHon of the act, which was in- 
cinnstance of evidence, upon a complmnt tended for the benefit of landlords, the 
that ^ property by a Afferent mode of court has jurisdiction, and wiUordccthe 
sale, fotglk have brnn rendered more pro- k assignees to deliver up the praises to the 
ductive. Ex parte Dutmax, 2 Rose 06* j landlord, and execute to hiur an assign- 
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ment or surrenifer of the bankropt's bene¬ 
fit in the leue. £>: parte CluneSf 

1 Mad. 76 . 

23. Assignees of a bankrupt lessee, 

though by accepting the lease tliey dis¬ 
charge the bankrupt from any claim upon 
him for rent, may assign the lease tu an 
Snsulvent person to exonerate themselves 
from.futore claims for rent. Omlttw v. 
Corrie, 2 Mad. 330. 

24. Where there were two commissions 

against the same bankrupt, and distinct 
assignees under each: upon a petition, that 
they might elect either to take or ieject 
a lease, an order was made upon both, 
subject to the question as to which com¬ 
mission should be sustained. Ex parte 
Pomeroy, 1 Rose, 57. 

25. A landlord, being assignee, cannot 
resume posse.ssion and relet, but for the 
benefit of the estate. Ex parte H ’right, 

2 Rose, 21-t. 

26 . A separate commission against one 
partner dissolves the partiicisliip, and the 
assignees arc entitled to the interest oi the 
bankrupt in the joint estate; but they do 
not become partners, and liave no righl 
to exclude the solvent partners from the 
possession: where, tlierefoic, the soKeiu 
partner oliered to aeeouul ior tlie sliaie 
of the bankrupt partner, the court, by 
injunction, restriiiued the assignees from 
selling ibc joint pioperiy. J/hn v. Kil(/ir, 

4 Mad. 464. 

27. Where, upon a petition that the as¬ 

signees might elec to accept or reject a 
lease, and the assignees craved tune to 
consider what would be must beneficial 
for the creditors, tbe Lord Chancellor 
allowed them ten days for thkt purpose. 
Ex parte Scott, 1 Rose, 446',(«). 

28. The oouit in bankruptcy bus juris¬ 
diction to determine a lease between land¬ 
lord and tenant, if it is meet and just in 
all tile cir(;|inistauces of the case." Ex 
parte Nixon, 1 Rose, 445. Buck, 85. 

2P. Covenant in a lease, that the lessee 
should, at the end, or sooner determina¬ 
tion of tbe term, leave, upon tbe demised 
premises,the bay, straw, fodder, ike..; upon 
the determination of the lease by the 
court, the i^slgnees are not entitled to 
carry off or be paid for the hay, straw, 
fodder, Arc. tlien upon tbe pr tnifidlk Ex 
jmrle Nixon, 1 Rose, 445s Buci^£5. , 

50. If a lease, coataming a covenant, 
that tbe le^we, ** at the ex|iiratinn, or 
•^er ooeneriletermiuation of the term," 
•biU-tabolho«S^Wg crop,ttdetermiued 


by the order of tbe Lord Chancellor in 
bankruptcy, under tbe 49tb Geo. 3..,c. 
121, s. 19. the assignees are entitled to 
the ongoing crop. Ex parte Maundre'l, 
Buck, 83. 2 Mad. 315. 

31. A. determination of a lease by an 
order of the Lord Chancellor, upon a pe¬ 
tition in bankruptcy, falls within the ex¬ 
pression ** or sooner determination of the 
term” in the statute 49 Geo. 3. c. 121, 
s. 19. F“' parte MaundreU, Burk, 84. 

32. The statute 49th Geo. 3. c. 121,8. 

19- does not empower the couit to deter¬ 
mine whether the assignees have elected; 
it cannot call upon them to elect and set¬ 
tle the terms to he imposed upon them, 
subsequent to such election. Ex parte 
Qiinntock, Buck, 190. 

33. Where a lease is determinable upon 
notice, at tbe will of the lessor or lessee, 
and llie lessee covenants to leave, at quil¬ 
ting, the hay, straw, he. 011 the premises; 
tlic bankruptcy of the lessee, and the elec- 
lion of his assignees to abandon the lease 
have the same ellect with reference to the 
ciAeiiaiit, as though the lessee had quit* 
ted upon notice. Ex parte Hlnttington, 

Buck, 87. 

u 

( f') Lmhiht irs. 

1. Wfirre the assignee of a bankrupt 
kepi money belonging to the estate at hia 
own bunkers’ many years, by which it 
became necessary lor llie creditors to in¬ 
stitute a suit, be was charged with interest 
at £5 jM;r cent, and all costs, including 
those arising from the inquiry before tbe 
.Master subsequently to the decree. Treves 
V. Tiiicnscfpl, 1 Cox, 50. 

2. But an assignee is never to be charged 
with interest for money retained in his 
hands, at a higher rate llian 4^4 per cent. 
unless a special case is made fof it. Ex 
parte Strutt, 1. Cox, 439, 

Trevci v. Temiiseiid, 1 Cox, 53. * 

3. .\n assignee who (before the statute 

of 49 (?^o. 3. c. 121, s. 4,) paid money 
into his own bankers, and used it as his 
own property, was removed, and charged 
with interest at ^5 pei cent. Ex parte 
Townsend, " 15 Ves. 470. 

4. Assignee in bankruptcy was charged 
with interest, not as partner in the banly 
into which the money was paid by direc¬ 
tion of tbe creditors, but for keeping it 
there three years without any satisfactory 
reason. Ex parte Da^cr, 

IS Vcs.2lC. 


K 
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M Jsiigntts, 

$. Tbe act ia ioapemtive, that an 
fisiignee afaali be charged £iO per cent, 
for money witfiilly retained in his hands, 
although he acted ineritorionsly,^ in so 
doing. £x parte Bray, 1 Rose,* 144. 

6. The creditors of a bankrupt appoint 

tbe Bank of England as tbe place where 
the estate shall be deposited. A divi* 
dend is declared. Two of three assignees 
sign drafts for the dividends, which they 
forward to the other assignee for his sig¬ 
nature. He also signs Uiem and receives 
the money, which be applies to his own 
porposes. Upon his death a creditor’s 
suit is instituted for tbe administration 
of bis assets. Held 1st. I’-iat under the 
covenant which the assignees entered into 
wHh the commissioners, the misapplied 
dividends were a special contract debt 
due from the estate of the assignee who 
had misapplied them, to the estate of the 
bankrupt. 2d. That the estate of tbe 
assignee was liable, under the 49 Geo. 3. 
c. 121, s. 4, to pa) £Q0 per cent, upon i 
the funds misapplied. 3d. That the ! 
j620 per cent, was not a specially, but a 
simple contract debt, and was part of 
the general estate of the bankrupt, and 
did not belong to the’ereditors entitled to ! 
the misappli^ dividends. Wackerharth 
V. PoueU. Buck, 495. I 

7. The assignees give checks upon the 
banker of tbe estate to an agent, to ena¬ 
ble him to purchase Exchequer bills for 
the benefit of the estate. The agent re¬ 
ceives tbe money at the bank, and con¬ 
verts it to bis own use; but afterwards 
replaced the money in the bunk; Held 
that the assignees, are not under the 49 
Geo. S. c. 121, s. 4>, chargeable with 
£fOper cent, upon tlie monies'so misap¬ 
plied by their agent. Ex parte Wilkinson, 

Buck, Jpr. 

8. Contributions may be enforced among 

assignees ia bankruptcy to reimburse a 
payment by one under an order of the 
Court of Chancery, for a loss occasioned 
by 'fbetr joint act. And tbe objection 
that tbe defendants acted for conformity 
ttiily, upon the repnesrntatioif and advice 
of tbe plaintiff, will trot prevail. Lingard 
V. Bromley, 1 V. & B, 114. 

9. But'such contribution will not be 

adforced beiween wrong doers upon entire 
daimtgiUr for a tort. Ibid. 

^ 10. Assignees of a' bankrupt paying 

ff^ts cbiitxaeted after bankruptcy, but 
hdfom the eotnmisshH), under orders of 
the court and of comibissionere, not 


liable to re^ tbe anoont to t^ prior 
creditors. uBrien v. Gricrioa, 

2 B. & B. 32S. 

(g) Jgent or Inspector in favor ^ a 
particular class (f Creditors. 

1. Although joint creditors have l|0 
right to vote in the choice of assignee^ 
under a separate commission, yet the 
court will, in some cases, appoint' per¬ 
sons, in the nature of assignees, to take 
care of tbe interest of tbe joint creditors, 
and to use tbe name of tbe assignees, in¬ 
demnifying them. 

Ex parte Dasarro, 1 Rose, 266 . 

- MiUs, 3 V. & B. 140. 

2. Where the interest of any particular 
class of creditors is not sufliciently repre¬ 
sented and protected by tbe assignees 
under tbe commission, tbe court will 
appoint an agent or inspector on their 
behalf, givitig him authority and indem¬ 
nity, in point of expense, as fully as if 
he were actually an assignee. 

Ex parte Miles, 2 Rose, 68. 

S. C- MUls, 3 V. & B. 139. 

3. An application that a trustee or 
inspector may be appointed to protect tha 
interests of a class of creditors, is pre¬ 
mature, until after the cltoice of the 
Bssignm. Ex parte Himpson, 

Mer. 38. 2 Rose, 337. 

4. And where a creditor, having an 

I interest adverse to those of the general 
creditors, chose himself assignee, be was 
suffered so to remain ; but a creditor was 
appointed to act solely in tbe investi¬ 
gation of the claims of the assignee so 
chosen, and fur that purpose to bring 
actions, and institute suits, tbe assignee 
not setting up his title as assignee. 

*Ex parte Martell, t Rose, 829. 
S. C.- De Tasted, 1 Y.it B.280. 

(/<) J^ect ^ Bankruptcy upon 
Powers, 4'C. * 

1. By tbe bankruptcy of tbe plaintiff, 

the suit becomes defective, if not abated, 
and an order may be obtained, that the 
assignees be made parties in e limited time, 
or tbe bill be dismissed. Mmford v. Rm- 
doll, iRose, 1^. 

S, C. RandaU v. Mum/brd, ”l8 Ves. 424. 

2. Id tbe practice of tfaeCoin\of £x- 
clte^di^, the, hankniptcy of the plaidttf 
is no aba^ent of^i^M suit,' and then^^ 
a bill sriU be disnrfssed costs, 
want bf'piNi^tiim, iM|yiDdwiiig 
bankrupt to spesd tha ctiNr lUtf) IftIL 1 
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' St Upon tb« bankrNptcjMf tb« plain* 
titr in an injunction bill »• assigneea 
must come in as parties, or the injunction 
be dissolved. Ibid, 427* 

4. Plaintiff becoming bankrupt, a spe* 
rial motion must be made, and notice 
served on the assignees, that the assignres 
anay file a suppleniental bill, in the nature 
of a bill of revivor, within a given time, 
or thftt the bill may stand dismissed. In 
this case a fortnight’s time was given. 
Porter V. Cox, 5 Mad. 80. Buck, 469. 

5. Assignees who are brought before 
t1ie court by a supplemental bill, may be 
made liable to the costs of the whole suit 
where they improperiy resist the plaintifi’s 
demand. IVkUcundf v. Minchin, 

5 Mad. 91 . 

€, Bankruptcy and sale, by assignees, 
of the good will and interest of the bank¬ 
rupt's trade, does not preclude him from 
setting it up again, if be does not hold 
himself forth as carrying on the trade, 
which was the subject of purchase. Crut- 
well V. Lye, 17 Ves. 335. 1 Rose, 123. 

7. A bill of foreclosure against the 
assignees of a bankrupt mortgagor, before 
the eicecution of the bargain and sale by 
the commissioners, will not be dismissed, 
on the groond that the assignees have not ; 
any interest that can be the subject of a | 
foreclosure. Bainbridge v. Pinhorn, 

Buck, 135. 

8. In the case of the sale of a ship at 
sea, if a bankruptcy of the vendor inter¬ 
venes before the arrival of the ship, the 
•ndorsement on the certificate of the ship’s 
registry, being only an act of dufy on the 
part of the vendor, and passing no inter¬ 
est, may be performed by the bankrupt 
himself; and if the vendor has given a 
power of attorney to perform this tfet of 
duty previously to the bankruptcy, bis 
attorney may carry it into effect, notwiih- 
standiiig the act of bankruptcy has in¬ 
termediately occurred. Dixon v. Evsari, 

3 Mer. 322. Buck, 94. 

_ 9. Equitable mortgagees, under a depo¬ 
sit of title-deeds by way of pledge, cannot 
effect a valid assignment of the premises 
comprised therein, in the event of the 
person so pledging them becoming bank¬ 
rupt, ttnless#febe assi^Mes of the bank- 
n^it jo^ in the conveyance, although a 
power of sale be given by the agmment 
eutend ii^to at the dipa of the Aepdut, on 
notice toneftg/ the nfoney'intended to be 
•icutcd, if Mj^h.noticohaA been^vra. 
ifntt-jimiw. MiuUpifm, 1 F^ice, 138. 


10. A l«ndon bouse guaranteed certain 
r payments to be made by a Peris housf. 
The solvency of the Paris house becoming 
doubtful, the London house duly antbo- 
rised ftie creditor to act according to the 
best of his discretion in the settlement nf 
tbe affairs. The creditor accordingly went 
to Paris, and entered into a composition 
fur the debt with (he Paris bouse. After 
the departure of tbe creditor from Eng¬ 
land, and previous to the composition, a 
commission of bankrupt tssuki against 
the London bouse, of which fact tbe par¬ 
ties to the composition were ignorant: 
held, that tbe bankruptcy did not deter¬ 
mine tbe authority. £x parte M'DomtU, 

Buck, 399. 

11. Where a power of attorney was 

sent out to India, acts done there by tbo 
attorney, after the death of the principal, 
but without notice of bis death, were sup¬ 
ported. Buck, 405. 

12. Bankruptcy is not a forfeiture under 

a clause in a will against alienatiun, Wii- 
IcittWH V. Wilkinson, Coop. 259« 

{i) Jethns by or against. 

1. In an action brought by the bank- 

rupt-against bis assignees, they must, in¬ 
dependently of tbe notice under tbe 49 
Geo. 3. c. 121, s. 10, be presumed to 
know that the bankruptcy is disputed, and 
ought to be prepared with evidence to su^)- 
port it. Ex parte Dwk, 1 Rose, 51. 

2. Tbe court will restrain a bankrupt, 
controverting his bankruptcy, from vexa- 
tioubly bringiqg actions against bis assig¬ 
nees: but will not so interfere, upon tbe 
ground that tbe bankrupt has fail^ upon 
tbe trial of one action and tbe applica- 
tion for a new trial, and was about to 
bring a second action. Ex parte Bryant, 

I V. Sell. 215, 506. 2 Rose, 1. 

3. An assignee sustaining a* litigated 

commission, is entitled to hi» costs out of 
tbe estate, as between attorney and clw 
enU S. C. 2 Rose, 1. 

1V.&B.21I. 

4. And where the assignees in posses¬ 

sion bad mismanaged e farm, and then 
elected not to accept the lease, an issue of 
qnantum danu^catvs was directed. Ex 
parU Ojaantock, Buck, 19^. 

5. The court refused to restrain assignees 
from bringing a second action, they having 
been nonsuited in tbe first, for the reco¬ 
very of certain sums from a creditor, who 
had given credit for them in bis account. 
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»Dd Ixad piov^ for the balance. Ejc parte 
J^iltonf 1 Jacob & Walker, 467. 

6. The general rule, however, is, that 
they must proceed by petition,'if the cre¬ 
ditor has proved. 'Ibid. 

(A-) SitUs by and against. 

1. Bill by assignees of bankrupt 
claiming sRlebt, which had been paid to 
his j>artner, us paid after notice of dis¬ 
solution of partnership, that partner re¬ 
tiring and the other continuing the bu¬ 
siness, will be dismissed, unless they can 
clearly make out the agreement between 
the partners at the dissolution, so as to 
rslallish the equitable right of the bank¬ 
rupt against the legal right of the otlier 
partner. v. East India Company, 

2. A bill by a bankrupt, who bad taken 
the benefit of an insolvent debtor’s act, 
and bis assignees under that act, against 
the assignees under bis commission, 
staling improper conduct a d collusion, 
and that all or most of the creditors were 
satisfied, aud praying an account: a de¬ 
murrer \yas allowed, the proper mode of 
proceeding! being Ly petition in bank¬ 
ruptcy. Saxton V. ilavis, 1 Rose, 79. 

18 Vcs. 7-2. 

3. Injunction was ordered upon an 
interpleading bill, filed by a delnor 
against tlic bankrupt and his assignees: 
but the court will not suffer a bankrupt, 
by means of such a bill, to try the 
validity of bis commission. LowtaUs v. 
Com/'ord, 1 Rose, ISO. IS Ves. 29y. 

4. Defendant allowed to .witlidraw his 
plea, and to replead after giving notice of 
his intention to dispute the petitioning 
creditor’s debt, &c. Rudtnore v. Gouid, 

I Rose, 122. Wigbtwick, 80. 

5. Order obtaiued, after several wit¬ 

nesses bad been examined, to withdraw 
rejiijnder and rejoin de novo, for the pur¬ 
pose of giving notice, under statute 4*) 
Ceo. 3, c. 121, s. II, of the intention to 
dispute act of bankruptcy and petitioning 
creditor's debt; but upon the terms ot 
wndertaking to pay such costs as the 
court might afterwards direct. Brick- 
Koed V, Miller, Coop. 270. 

2 Rose, 216. 

6. But the liberty given by the order, 
being SI mere act of indulgence, will not 
be extended to a case where the negli- 
genre of the party obtaining it hag put 
it Q0|: of the power of the other party to 
establJsb the fact U U inicaidcd to prove: 


so on motio|^ to dischaige the order so 
obtained, on ‘the groniid that the witness 
proving the act of bankruptcy was dead, 
tlie court retained it only upon the da* 
fendant consenting to admit, as evidence, 
the depositions of the deceased witness. 
Brickwood v. Miller, 

1 Mer. 4. 2 Rose, S40. 

7> Where the solicitor in the cause 
neglected to give notice of the ioteatioo 
to dispute the act of bankruptcy, under 
the statute 49 Geo. 3, c. 121, an order 
was granted on motion to withdraw 
rejoinder, and rejoin de navo, fur the pur¬ 
pose of giving such notice, by analogy to 
the practice at law to permit a plea to 
be withdrawn; but the court required 
an atliduvit staling the deponent's in¬ 
formation and belief, that it was essential 
to the justice of the case. Berks v. 
Ik’igan, 1 V. 4« B. 220. 

8. To a suit instituted by assignees on 
behalf of a bankrupt, in the object 
which the creditors have no interest, the 
assent of the crcditois is not iiecessar}-, 
under the statute 5 Geo, 2, c. 30, s. 38, 
and one of two or more assignees may 
institute such a suit witbuiit the others 
joining. IVilLins v. Fry, 1 Mer. 244. 

2 Rose, 371. 

9. To a bill by the executor of a de¬ 
ceased partner against the suiviving 
partners, who were bankrupts, and their 
assignees questioning the validity of the 
commission, and praying an account, or, 
if the coinmissioii was legal, for leave to 
prove what should appear to be due 
under the bankruptcy, a general demurrer 
by the bankrupt was allowed : the proper 
mode of questioning the validity of tlie 
commissinn being by petition in the baok« 
ruptcy. Bailey v. Vincent, 5 Mad. 48. 

10. Upon a suit by the assignees of 

a bankrupt, to set aside a settlement 
made atirr marriage, the court held that 
tlir; infant dcfeiidants could itnt be con¬ 
cluded, us to tbe que.nioii of bankrupt¬ 
cy, by the produciioo of the commissiiui, 
A;c. under tbe statute of 49 Geo. 3, c. 
121, 8. 11, aitbougb no notice had been 
given on their part, of an intention to dis¬ 
pute the commission; and an inquiry waa 
therefore directed before the iMaster, whe-*^ 
thcr a commiseioQ bad been duly issued. 
Bell V. Tinney, 4 Mm£ 378. 

11. A debtor of tbe banknqri cannot 

support an i»terple«bog biU Muast tbe 
banking at^ bn aesi^eeK^bfoxiuai. v. 
Crmley, . . ^i^cky87i3. 
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Assigntitf 

12. On the battkfHptej ^ the bus* 
band, the trustees will not be restrained 
by injunction, on tbh application of the 
assignees, from proceeding to recover 
the possession. Higginsm v. Kellt;, 

1 B. & B. 252. 

(0 Retiring. 

1. An assignee will be permitted to 
retire upon his petition, upon paying the 
costs of the meeting for a new choice, 
and the costs of his application to re¬ 
tire; and if the new assignee do not 
ontinue any legal proceeding already 
commenced, the retiring assignee must 
pay the costs incurred by them, unless 
tlie Muster report such costs properly in¬ 
curred. The retiring assignee must per¬ 
mit his name to be used in any legal 
proceedings already commenced, he being 
indemnid^ by the new assignee. The in¬ 
demnity to be settled by the Master. Ex 
fHirte 'Ehorlrif, in the matter of Roberts, 

3 Mad. 273. 

Buck, 231, 435. 

(w) Deceased nr Absconding. 

1. Where five assignees paid part of 

the bankrupt’s estate into the Bank, and 
utterwards one died, and another went 
to reside abroad; the court, upon petition, 
ordered the Bank to pay the money to the 
three remaining assignees. Ex parte 
CoUins, 2 Cox, 427* 

2. Money deposited in the Bank in the 
names of three assignees, ordered to be 
paid to the checks of two, the third hav¬ 
ing absconded. Ex parte Hunter, 

1 Mer. 408. 2 Ruse, 363. 

3. An assignee having absconded, 
another appointed in his place. 

Ex parte Carry, Bock, 314. 

• . * Higgins, 1 Rose, 3b'7. 

I B. & B. 218. 

4. Where an assignee had quitted the 

country, a new assignee was appointed. 
Ex parte Bonbonous, 9 Mad. 23. 

5. The representatives of a surviving 

assignee of an estate that had paid 20«. 
ia the pound^all the commissioners being 
dead, an^ sales having taken nlace under 
the-commission, were ordered to execute 
a power of attorney to a receiver ap- 
painted under a decree of the court, in a 
cause In the survsvmg assignee 

was A definniMi to collect and get in the 


said estate, they bting indemnified. 7 \m* 
good v. Hankty, Buck, fi5. • 

^ («) Remmud. 

1. Where an assignee is removed for 

the convenience of the estate, as in case 
of infirmity, he does not pay the costs, as 
he docs where he retires for his own con¬ 
venience. Anon, 5 hliid. 76. 

2. Petition to remove a bankrupt 

assignee was dismissed with costs; the 
general order, 5th March, 1794, making 
such an application unnecessary, E* 
jtartc Watts, i Ru$e,4S6. 

3. The court refused to disturb the 
choice of assignees under a separate 
Commission, upon the ground that they 
had been elected by joint creditors, wbe 
bod been admitted on tbe proceedings as 
separate creditors. Seem, if they liad 
been adinilted, and voted as joint credi¬ 
tors. Ex parte Jrjfery, 1 Rose, 315. 

4. I'iil tbe debt is set aside, the court 
will nut remove a creditor from his office 
as assignee, upon suspicion of its unfair¬ 
ness. Ex parte MUcs, 2 Rose, 68. 

S. C.- jWi7/s, 3 V. ik B. 140. 

5. 'I he Lord Chancellor has jurisdic¬ 

tion to control llie choice of assignees 
in bankruptcy, and where tbe assignees 
chosen have an interest adverse to the 
general creditors; if tbe question can be 
fairly tried without removal, such juris¬ 
diction is exercised by appointing a person 
to act as assignee, to investigate tbe sus¬ 
picious circumstances, tbe costs depending 
upon the result. Ibid. 

6. The rule, that an assignee’s having 
an int-'est adverse to tbe other creditors, 
raising a primi facie case for removal, has 
been modified, by limiting and control¬ 
ling tbe exercise of his power, where 
sales or other important traqsactions 
have taken place; so in case where one of 
two assignees had an advene interest^ 
the other assignee was ordered to bring 
an actiog against him. The defendant in 
the action admitting the plaintiff to be 
sole assignee. Ex parte De Tastet, 

I V. & B. 288. 1 Rose, 327. 

7. It is not a ground for tbe removal 
of assignees, that the commissioners have 
improperly rejected the proof of a debt 
that would have turned tbe choice, unless 
the rgectiun was fraudulent, with a view 
to influence the choice. 

Ex parte Durent, Bock, 201. 

... Tktmpson, Ibid, (n). 
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BAHKKVrrCT. 

1. The coBit reftised to interpose, 
thoi^b under very suspicious ‘circum* 
ataoeei, against creditors who had recdv 
ad goods iSter a secret act of bankruptcy, 
there being no actual proof of their hav¬ 
ing had iyrtiee of it. Fisher v. Twchetl. 

1 Eden, 158. 

9. The interest of each partner is his 
ffaace of the surplus, subject to air the 
' partnership accounts, and that interest 
only is liable to the execution of a separate 
creditor. The interest of a partner vests 
by his bankruptcy in his s-sigiiees, by re¬ 
lation to the act of bankruptcy. There¬ 
fore joint creditors under judgment in fo- 
ragn attachment, of the same'date with 
the separate commission, but subsequent 
to the act of bankruptcy, cannot have ex¬ 
ecution against the joint property, which 
roust be applied among al'. the joint cre¬ 
ditors. Dutton V. Morrison. 

17 Vcs. Ip3. 1 Rose. 213. 

3. The relation to the act of bank- 

raptcy, is confined to an act subsequent 
to the petitioning creditor's debt. Ex 
parte Birkett. 9 Rose. 71 • 

4. A London house guaranteed certain 
pc^ments to be made by a Paris house. 
The solvency of the Paris bouse becom¬ 
ing doubtfnl, the London house duly au¬ 
thorized the creditor to act according to 
the best of bis discretion in the settie- 
inent of the affairs. The creditor accord¬ 
ingly went to Paris, and entered into a 
composition for the debt with the Paris 
house. Aftertbedepartureuf the creditor 
from England, and previous to the com- 
po^on, a commission of bankrupt issued 
against the London house, of which fact 
the parties to the composition were igno¬ 
rant. Held ttrat the bankruptcy did not 
dbtermine the authority so given to 
the creditoi'. Ex parte M'Dmnrll^ 

Buck. 399* 

Xn. Set Orr. 

1.. The costs «f a superseded eomthis- 
sion ottered to be paid, but not taxed till 
after after a new eommisnon issues, can- 
hbt be a set uff against a debt due by the 
biHrknipt ‘hefere the bankruptcy. Ex 
pt4tBhoilc«t 15 Ves. 539* 

9; A., edtmng into partnership with 
bis bankers for a loan to 
cdas^uili Bis tapilstl \' tiny cUBsest bjion 


I conditinn ftiat B. Ididn jew in a eecarlty 
I for the rapaynent of tbe loan; which is 
complied with. Tbd^partaenlup (q>«t an 
account with the bankers, who alM con¬ 
tinue the private bankers of A. Oo tire 
bankruptcy of tbe bankers, the balance on 
the joint account arising from this haw is 
against A. and B. ; but A.’s private ac¬ 
count is in bis favor: A. and B. allowed 
to set off this private balance agaiflst the 
joint debt; it being but a security for the 
separate. A. and B., soon after the part¬ 
nership commenced, took in another part¬ 
ner ; but it was understood that tbe ac¬ 
count with the bankers was to continue as 
before. This partner drew checks in tbe 
partnership name, and paid them into his 
private arenunt. I'be assignees held not 
entitled to charge the checks so transfer¬ 
red agaihst the partnership account. Ex 
parte Hatuon, IS Ves. 232. 

1 Rose, 15f). 

3. A debt from a bankrupt to a mar¬ 
ried woman dam tola cannot be set off a- 
garnst a debt from her husband to tbe 
bankrupt. Ex parte Rfagden, 

lOVes. 46'5. 2 Rose, 249. 

4. Where a loss attaches upon a policy 

of insurance after a bankruptcy of the in¬ 
sured, it constitutes a cause of action iit 
the assignees, not an interest in tbe bank¬ 
rupt admitting a set off. Jbid. 

5. Distinction between set off in equity 
and at law. In equity it prevailed long 
before tbe statute. S. C. 19 Ves. 467. 

6. A debtor by bond to tbe separate es¬ 

tate of a {leceas^ partner^ is nut allowed 
in equity to set off his bond-debt, in re¬ 
spect of acceptances for which he hat be¬ 
come liable to tbe partnership estate, and 
which he had proved under a joint com- 
missfon of bankruptcy. Addis rm 
Knigktf 2Mer. 117- 

7. A joint debt cannot be set off a- 

gainst a debt at law, but may in 

equity, unitf particular circbmstauces: 
as w^re there is a clear series of transac¬ 
tions in which joint credit has been givm. 
Vulliamy v. Noble^ 3 Mer. 618. 

8. A creditor of a partnership having 
made ftirtber advances on the security 

a bill of exchange deposited with btm for 
that purpose by the partnert,Mnd bWring 
undertaken to reemve tbe anDOimt when 
due oud return the siirpliis; -tbe bill hav¬ 
ing been dishonored and ramatnii^’in Ua 
bands nnpaid;’it nett entitlsd, oa the 
bankraptcy of 4hefmMeii[|gir«M of bia 
prior adsMtat ajpbat tha 



anignsM fac the t JSriuMte 

I Sw«n«.30. 

9k The doctrine ^ trt off and matoal 
credit under the statute, is the same at law 
and in equity# Jdid, i Swan* 33. 

10. V., a castomerof the bankiug-bouse 
of D. & Co. transfers to N., a partner in 
the firm, a sum of stock by way of secu¬ 
rity for money borrowed of them, and for 
the anfbunt of which be had given them 
notes, payable on the stock being re¬ 
transferred to him. He pays off these 
notes, and afterwards borrows a further 
sum on the joint note of himself and bis 
■on, without calling for a re-transfer. The 
stock so transfe.r^ having been blended I 
with other stock, of which N. was in | 
like manner possessed, by way of security i 
for other customers, is sold by the part- 
net ship, and the produce applied to the 
use of the partnership, except a small ba¬ 
lance still remaining in the name of N. 
D. (another of the partners), afterwaids 
dies, and the partnership is carried on 
without any alteration of firm till the 
surviving partners become bankrupt. The 
other creditors, in respect of stock trans- 
terred, having been satisfied their de¬ 
mands, V. is entitled to the stock remain¬ 
ing in the name of N., as being sufficient¬ 
ly appropriated, to set ofi, against the 
joint note of himself and son, so much 
of the money received by the partnership 
from the sale of the other part of the 
stock as was equal to the amnuiil of such 
joint note, to prove the residue as a debt 
against the estate of the buiikrjupts, and 
to receive from D.’s estate the amount of 
the deficiency. VuUiamy v. iV able, 

3 Mer* 593. 

11. Petitioners were bankers, and also 
partners as bankers in two other firms: 
at the time of the bankruptcy the three 
firms were in possession of notes of the 
bankrupts’ housd to the amonut of £276, 
and the bahkrupts in possesMuu of their 
notes to the amount of £l89. Just be- 
fiH’e the commission issued, a clerk of the 
baakmpts absconded with the notes of the 
different firois and other property of the 
bankrupts to theanaount of £450, but 
Uia assignees afterwards compromised with 
Ibe clerk for^100. It was ordered, that 
the p^titionen should be allowed so 
much 4tf the £l00 received from the 
clerk as tbt praportioa of their debt of 
^189 bott . to the whnle £45(h for 
wbiclr tbetllCiOO was a cooipmenitot 
■ad ijkaf'! lli5|bifc fitmk ikeidicl aiake a 
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joint proof for the reudue of tb^ 
of ;£S76.‘ Es forU Hv^kty, • 

1 Mad. 577. 

12. legacy of £1000 to wife of J. A. 
who wa/largely indebted to the testatrix, 

J. A. becomes haokrupt, and bis wife af¬ 
terwards dies without having asserted any 
claim in respect of the legacy : held,, that 
the executors of the testatrix were enU- 
tied, as against the assignees of^. A., to 

I retain the legacy in part discharge of 
the debt due to the testatrix. Ranking v. 
Barnard, 5 Mad. 32. 

13. A. purchases an annuity of £200, 

for £2000, to he paid after her death. 
The grantor becomes bankrupt, and U in- 
debt^, upon other accounts, to the an¬ 
nuitant to the amount of £2275!5:9. 
The annuitant is nor entitled to set off the 
£2000 against the £2275: 5:9; for as 
she could not he compelled to pay in ad¬ 
vance, the hiuikrupt ought not to be com¬ 
pelled to receive in advance. Ex parte 
IVhitakcr, 1 Rose, 301. 

14. The drawer of a bill of exchange 
discounts it with his hanker, who becomes 
bankiupt before the maturity of the bill, 
having a cash balance of the drawer in 
his hands. Petition by the drawer and 
acceptor, that the assignees might be re¬ 
strained from proceeding at law on the 
bill, upon payment to them of the differ¬ 
ence hetweeu the cash balance and ilie 
bill, was dismissed. Ex parte Burton, 

1 Rose, 320. 

15. A debt due to a partnership cannot 
be set off against a joint debt, for wliicb 
one of the partners has made himself se¬ 
parately liable. Ex parte Ron, 

Buck, 125. 

]6. If a party neglect to plead a legal 
setoff to an action, be is not enuUed to 
the assistance of a court of equity to give 
him tlie benefit of the set ofi'. ^ Ibid, 
17. By a marriage settlement, monies 
belonging to the wile were vested in tru^ 
tees in trust to assign £1000 stock to the 
husband, and to invest the remainder in 
government securities; and in case the 
husband should survive the wife, and there 
should be no issue of the marriage, to 
transfer one. moiety of the trust stuck to 
the husband, and to transfer the other 
moiety to the nearest and next of kin of 
the wifo^ii. equal shares amongst the^ 
The husband covenanted, that u his wife 
should die in bis lifo-time, utitbout having 
issue to survive her thirty days, he 
wouldt witfaui. three noaths after her da* 


X«.a 



W Bttof, [BANKRUPTCY xn. xni.] VroofofD^ts. 


cease, transfer £S00 Bank anpuities to 
^ the trustees “ for the sole use and property 
of the nearest and next of kin” of the 
wife. The husband having become bank¬ 
rupt in his wife’s life-liiue, held, that his 
moiety of the trust stock could not be re¬ 
tained or set oil' in satisfaction of his co¬ 
venant. Brandon v. Brandon, 

2 Wil. 14. 


XIII. Paoor or Debts. 

(fl) Proof *« general, 

1. In an appeal from the decisions of 
the commissioners as to the proof of 
debts, the petitioners ought to slate to the 
court, in the first instance, the grounds 
upon which the commissioners refused 
to admit the proof. E.v parte IVtLson, 

1 Cox, 308. 

2. A debt, barred by the statute of 
limitations at law, and in e«|uity by ana¬ 
logy to that statute, cannot be proved 
under a commission of bankruptcy. 

Ex parte Daedney^ 15 Ves. 479- 

5. C. on lithearing. Ex parte lioff'ey, 

2 Hose, ‘245. 

19 Ves. 468. 

3. Where two commissions of bank¬ 

ruptcy have issued, and one has been 
superseded, the proofs taken under the 
superseded cominissiun may be ordered 
to be received under the other. Ex parte 
UpIiOm, 17 Ves. 212. 

4. General order in bankruptcy, 8th 

March, 1794, was not intended to alter 
the rights of joint and separate creditors 
with regard to each other. Ex parte 
Longman, 18 Ves. 71. 

i. There is no inference '.f fraud from 
debts proved by relations of the bankrupt. 
Ex parte Gardner, 1 V'. & B. 45. 

. ' 1 Bose, 377* 

6. An application to the Lord Chan¬ 
cellor in bankruptcy, before the,decision 
of the commissioners as to receiving or 
rejecting the proof of a debt, with a view 
to the choice of assignees, is improper, 
and an order so obtained will be dis¬ 
charged Ex parte Dc 7'asted, 

1 V. & B. 280. 

1 Rose, 324. 

7* A creditor attending to prove his 
debt before commissioners of bankruptcy, ^ 
is privileged from aru-sl; and in this i 
case the pJaintiff in the action was ordered 


to discharge him, and all parties subjected 
to costs. List's Case, 2 V. & B. 373. 

* 2 Rose, 24, 237. 

1 Mad, 49 . 

8. A creditor had obtained ji}dgment 
against the bankrupt, who, the day before 
the e.xecution, committed the act of bank¬ 
ruptcy, by absconding, the petitioning cre¬ 
ditor being his brother in law. The judg¬ 
ment creditor unsuccessfully defen'ded an 
action by the assignees to recover the 
amount of the property taken in execu¬ 
tion ; but was, nevertheless, allowed, on 
petition, to prove his debt, and the bank¬ 
rupt's certificate was ordered to be stayed 
in the mean time. Ex parte Birch, 

1 Mad. 600 . 

9 . A creditor cannot petition for 

leave to prove a debt larger than he offered 
to prove befoie the commissioners, even 
though the commissioners have refused 
to admit prool of the smaller sum ? be¬ 
cause it cannot be considered an appeal 
from their jiidguienl, when the larger sum 
was not oflered to be proved before them. 
Ex parte Fry, 3 Mad. 132. 

10 . A pel son dealing with another for 

a composition, sluill not be bound by 
a conceal nu-nt, or representation of the 
amount of his debt, il the plan, under 
whirn the concealment or representation 
takes place, is not earned into ellecl. 
Ex parte OakUy, 1 Hose, 13.3. 

11. A neiiiior having taken out exe¬ 

cution against the bankrupt’s effects, 
gave up the proceeds of it received from 
the sheriff, under an agreement with the 
assignees, that he should come in with 
the other creditors for the balance due to 
him. Such agreement held to mean a 
proveable balance, and not to let in the 
debt,' if ati'ected with usury. Ex parte 
Bangley, 1 Rose, I 68 . 

13. Verdict is only primd facie evi¬ 
dence of a debt, and will not conclude 
either the bankrupt or the creditors, who 
arc at liberty to impeach it, and into the 
circumstances of which, if impeached^ 
the commissioners are bound to inquire. 
Ex parte Rashkigh, 1 Rose, 192 . 

13. A solicitor, engaged in carrying on 

legal proceedings for a client who becomes 
bankrupt pending the proceeifhigs, cannot 
charge bis estate with the costs cicurred 
subsequently to the bankruptcy. Ex 
parte Miller, Buck, 286. 

14. Proof cannot be mounted on proof. 

Ex parte Smith, Buck, 492, 

15. Debts contracted nftw the act of 
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bankruptcy, but brfore date of the com* 
iiii'jsioii, are not proveable under it. 
O'Brien v. GricrsiHi, 

Q B. A. B. 335. 

1 (). It is not correct (or cointriiisioiieis 
of bankruptcy, when receiving the proof 
of a debt, not to inquire at whul period 
the debt was contracted. Ibid, 

17. The proof of a debt, though by 
the 42 Geo, 3. c. I?!, s. 14. a conclii- 
five election to adopt the commission, 
does not aflect the remedies ot ill* party 
proving for the recovery of his debt un¬ 
paid, in cases within the .5 Geo. 2 , c. 30, 
s. 9 : creduors wlio hud obtained an order 
tO prove under a second commission, in 
which 15s. in the poun I was not paid, 
held to be entitled to prove their debts 
unpaid under a third commission. I'l 
parte liuckte, 

1 G. & J. 32. 


( ii) Manner of Prof, and by nhim. 

A cesftti qvt trust must join his trus- 
ree in tlie proof of a deot under a com¬ 
mission of bankruptcy, the trustee alone 
ivdl not be admitted to pioof. Hxpartt 
' iubois, 1 Co-X, 310. 

2. A creditor residing in Scotland is 

withni the provision of statute .5 Geo. 2, 
■' 30, 6. 26 ', as to the mode of proving 
Oebt.s under commissions of bankruplcv, 
111 ' creditors m foreign parts. Kvpattf 
j\}i.\duuqal!, 2 Cox, .S. 

3. 'I’he Lord Chancellor held that the 
Bank of F.ngliind wa' not entitled to prove 
nn.icr a commission of bankruptcy, bv a 
clerk, without a power ofattoinev, but 
jtroposed a general older to enable them. 
F.x parte the Bank of England, 

IsVes, 228. 

1 Rose, U2. 

4. Discretion of the Great Seal to 
onkr proof in bankruptcy upon a valua¬ 
tion, instead of u s lie, of se$:urilies, re¬ 
gulated by circum-stances, and not too 
j eadily exercised. Ex parte Smith, 

1 V'. 6i B. 518. 

2 Rose, 63. 

5. The petitioning creditor under a 
commission of bankruptcy must prove 
Ilia debt at a public meeting, besides 
proving it piA'&tely at the opening of the 
coomiission. List's Case, 

2 V. & B. 374. 

6. Where the petitiomug creditor had 
been detained in town on account of the 
comiuissiuuera not having been able to 


I open the cororaiasion, and was called bv 
j business into the country, the court, by 
order, gave him permission to prove his 
liebt by allidavit. In the matter of Gia- 
ham, * Buck, 47* 

7. One partner on behalf of all may 
prove debts. Ev parte llodgkinson, 

lyVes. 293 . Coop. 99 . 

2 Rose, 172. 

8. Corporations may prove debts un¬ 

der commissions of bankruptcy, by the 
adidavit of a person authorized by a geui- 
ral power ol attorney. Ex parte the Bank 
(if England, 1 ih 295. 

1 Swan. 10. 

9 . Where a parly was dead at the lime 
of exiiibilmg his lifulavit ol debt before 
the commissioners, the proof upon such 
airid.ivit was held iregular; and the pay¬ 
ment of two dividends does not preclude 
a petition to expunge the proof. Ex parte 

lUidgis, 4 Mad. 269 . 

10 . The commissioners under the .51 
Geo. 3 , c. 15, for issuing commercial 
Kxcbeqiier bills, were admitted, by their 
secretary, to prove the full amount of 
tlieir principal, with interest up to the 
time 0 . tlie payment of tlie principal, in 
preference to all other creditors of the 
bankrupts. Ex parte Holden, 

18 Ves. 436 . 

1 Rose, 173 . 

11 . Where a creditor hud become non. 
awpits nioitis, the court, on petition, or¬ 
dered proof to be admitted by a person on 
Ills behalf. Ex parte Idaltby, 

1 Rose, 387. 

12 . The proof or claim of a debt ope¬ 
rates as a discontinuance in an action, so 
as to preclude the necessity of producing 
the rule of discontinuance prior to the 
proofs being admitted. Ex parte JEoolUyf 

2 V. & B. 253. 

1 Rose, 394 . 

13. Where the owtiens, and also the 

mortgagees of a ship became bankrupts, 
the creditors, for stores supplie were • 
directed to prove first against the estate of 
the ownars, in order to relieve that of 
the mortgagees as much as possible. Ex 
parte Machcl, 1 Rove, 447. 

S.C.; V. &B. 216 . 

14. If a creditor, as an additional secu¬ 
rity fur his debt, take the bankrupt’s ac¬ 
ceptances, it is his duty, when he proves 
the debt, to stale that fact to the com¬ 
missioners. Ex parte Bossack, 

jbock, 390 . 

L 
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(c) Annvities. 

• <* 

1 . Upon proof of on annuity the value 

is to be ascertained l)y the price p^aicl, and 
the time of enjovinciit, subject to the cir- I 
cimistances of the contract between the j 
parties. Ex par/e T/mtleuuod, ! 

]9 Ves. 230’. I Rose, 290. | 

2. So in the case of an annuity for the i 
life of the grantee, aged thirt\ two, taken 
at an midenalnc l•uin his state of health, 
then not insinable but afterwards re¬ 
stored, Slid secured on bond and judg- 
luentj the value, to be proved on the 
bankruplcy of the grantor two yeais al- 
terwards, is not the niail’et-pnce nor the 
piice paid onginally with tii- vaiiation 
occasioned by th** lapse ot time, hut the 
actual value at tlie hankiuj'toy with re¬ 
ference to the grantee’s age and improved 
health; and to the price paid and the enjuv - 
jnent as evidence id* the vaha, . > ! niiip!', 
retiucingilhyIhepayuieii tnaJi tiiCi.i'i- 
tract involving a cont'iigeiU i.st. w;U) 
reference to ll.e g’ iiteo^ iie.diL, 
might have luriK'd entiu.'v against 

3. Originally i'!)(i(rp''oijf 'n nankr'aia 
upon lilt penally of a bond. -tcni,’,. 'o 
annuity, forleitid, the annihi', ]’>. a va.i 
received it assets .aifticicnt. Thr ini'.ldfi 
course IS to prove the value •>! iiic -h.Ji [ 
as a debt, for convetiience ol n.'-lriii' tiMii. : 

S C, ly \ 2.>.-. : 

4. Distinction, belore tbc slat, 49 C-eo. : 
3, c 121, s. 17. aull:oiii,iiig proot hi I 
bankruptcy of anniiif.rs gfuei diy, h- ‘.wti 1 , 
covenant, iiiider which anv-r;. <ir,ly ‘mi iii 
have been proved, and .ihoii i.iiKie'' v, >uii, 
if forfeited befor" tlie 1. iiikiuj'rv, < 
value also might bav ■ bp>-i' p ovii! 

'•’.C 19 f.;;, 249. 

Rose, 

5. Tfie price stipulated in an amuiily 
deed for its redemption, itii-dv s.n cii'c- 
lioii of the value of s ich ariniulv to be 
proved undrT a commission oi bankrupt- 
cy, but upon the prestunpiion that the 
purchase was originally tor a fair ron- 
aideralion, and tha. no peculiar circuin- 
Btanees had occurred to afiecl its value; 
the price to he proved is tlic original sum 
given, with the variation occasioned hy 
the lapse of time since the grant. Ex 
parte tVhitehead, 1 JVltr. 10 , 127 , 704 . 

J9Ves. 557 . 

2 Rose, 358. 

6. Grant of annuity void for w-ant ol 


a memorial registered, being charged on 
an estate of less annual value than the 
annuity. The grantoi being the grantee’s 
attorney, preparing thesecuiity and depo¬ 
siting the title deeds, but misrepresenting 
the value of the estate. Proof was ad¬ 
mitted under his bankruptcy, for the 
money advanced, deducting the payments 
of the annuity received, with liberty to 
file ii hill fur an equitable lien, upon the 
ground of fraud and the deposit of the ti¬ 
tle deeds. Ex pa>te IVright, 

19 Ves. 255. 

1 Rose, 308. 

: 7 . The 49 Geo. 3, c. 121, s. 17, is 

j framed in general terms, and applies as 
; well to unriuities secured by real estates, 

! as lo mere personal annuities, and wlie- 
i ther there were arrears due at the time of 
: the Laiikruptcy or not: and the grantee of 
I such ainiuily niav on petition obtain au 
i .'itler tor .sale of the estate, and the rro- 
, reeds to lie applied in satisfaction oi the 
' r.iluf; of theaniiuiiy; and, if not suflicient, 
ti prove fill the residue; but if there is 
dfl r. m tl/< application, the aiiiiuitv must 
... v.iliit-.! :i-;. It was at the time t>f the 
; b.i'ij rupU’v, ibe giaiitcc accounting lor 
. t„.; l.e Ir.s subsequently received Ex 
j,ui, K’l,, 1 Mad. 426'. 

S l!o:u] conditioned to be void upon 
payiucjit -jf .£3000, with inteiesl fioin 
till 'le,Ltii oj the obligor, and il the obligor 
sdioulii }ier;.)iiii Ills covenant (ioi the pav- 
mciil oi an unnuity of ,<’ 200 ) contained 
III an iiideiiliire of settlement. 

The annuity is in arrear at the bank- 
riiptcv, dealing a breach of the condi- 
I lion or the boh'i, to which the ceitificate 
would be u bar ; the obligee, theiefoie, 
belli enti'’t(l to prove undei the comtnis- 
s.oir of llie obligor. F.x ptirle Roulatt, 

2 Rose, 416. 

9 . Where a mother agreed to join her 
M'tt in conveying her life interest in an es¬ 
tate to purchaser, in consideration of 
his .securing to her an anrmity; but, after 
the execution ol liie conveyance and bc- 
lore the annuity was secured, the son be¬ 
came bankrupt. Held, that the mother 
was not ei'litled to jirove for the value of 
her life estate, but only for the value of 
the annuity, and the arrearc el the date of 
tbc bankruptcy. Ex parte Sro(iklm. 

Buclk, 406. 

(d) Assignee, a BanJerupt, 

U Two oi three astigQces became 
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bniikitipt. The solvent assignee pays a 
di«l»l due from tin* thjee to the estate. 
Held, that he is entitled to prove a third 
of the debt against each of the othei 
assignee's estate. But if either of the 
estates should prove defirient, whether he 
can prove a moiety of the delieieiny 
agiii.ist the estate of the other assignee— 
iiiturc. Ex parte Hunter, 

' Buck, 

2 . If an assignee, who has receded 
efiects, become bankrupt, a cp'ditor, 
under the commission in which he 
assignee, but who proved his debt .ili'i 
the hankniptcy of the assignee, i, ; ot 
entitled to any proof under the as- igiii i 
commission. Ex parte Statuhousf. 

Ruck, 5Ji 

(c) BiU of Exchange, 

1 . Where a bill of c'cch,'in:'c In., b' n' 

endorsed after the hatikmim y «d' th, 
ceptor, the endorsee can onlv si-, i 

debt as the rndoisor (, m' i :"','-' 

at the time of thebankiusii' v. • f‘ 

Drey, ' ' < > i.. 4 ^ • 

2. A., being an end'ir-u i n. i' i. , i 1 
r.o.’s acceptance for i'tioi 

separate coaimi'Si'ui ag.iiri'.t i, , . ' 
time of suing out tiie c.-!n';!,s':-'i,, 
itie person lor whoin A. Is.d -.'oi iiin'.i-'' 
the acceptiaices, bv p.n iiu nt'- ‘:u i- ■ ui'i. 
reduced the debt ,o A’tJi' A, ;; 
tied to prove lor t!ic whole .ir-io,,-/, 

‘or all iliiit IS received abon I'-i .t-l '■ 
will be a trustee tor i>. l.x partt Ih 
TaUef, 1 “ Ves. 247. 

1 b'ose, IC. 

3. A. i'l 180Saccepts bilU, hir >>.V ui 

comodat’on ; U. heroo-' pi, }j.i- 

log paitj away the bjli-, ai.-.i A.’t;A.i- 
them up wilhouL having recem-d v.iiae. 
A. (the debt not being proveable umit - 
the comniis',;on) brings an action ag.ui' -’ 
B„ and fticovers his pniicip.i*. iniciosi. 
and costs. He then sells his debt and 
assigns the judgnmo, 'I'hc .ls^lg^ee p;’ 
this judgment is, under sloliite (.leo, A. 
c, 121, s. 8, entitled to prove the original 
debt under the bankrupt’s comr-iissioi!, and 
to receive u oroportionate dividend , .ii'd 
the judg^ttt debt, An' igh grc.aler than 
the orij^nal, will be hai i ed by the certi¬ 
ficate. Ex parte Lhj/d, 

17 Ves. 24.5. 1 Rose, 4. 

4. Notice of dishonor to the dt.iwcr of 
ft bill of exchange is not nri-cssarv, it 
the acceptb|‘.has no effects, and ui such 


case the bill may nevertheless be prtived , 
and if file, bill is drawn for the accoinnxt. 
dation of the acceptor, or if, in the rt • 
suit 0 ^ various dealings, the surplus ol 
accominodatnm is on the side of the ac¬ 
ceptor, bets, in regnid to the drawer, in 
• ih'- MtiMUon ui an acceptor, with effects; 
j and the failure ot giMrig notice is erjually 
j detnnicnl.il, Ei partt Jlciiih, 

I 2V. vVR. 24.0, 

j 5. Wl'i-re A., ft sole trader, 11. and C, 

; pp I triers, f-,nd I), also a sole trader, en- 
[ gacf-d til a joint adventure, anu ibr a joitit 
i juiichase ot goods by them, the vendor, 
w:th -1 i;oow'led.v of their loint intere.st. 
rec-ivi-'l ,!t payment a bdl drawn hy S. 
! on, and a'-cepu d by 11, and C.; held, ihot 
' . 11 . lb. >,-!!ikrnptcy of A. and of R. :'n'i C. 
1 ibc vendos, v.as ent,i!e,i to prove t!ic b.ll 
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! ll'.c irotccils to tiu'in. The bill being 

.. • ' endorsor, pays the 

' .lUiounl . ' the Rank, lleld’that (». w^s 
' c!!ti!b-d 111 p(.'.. e .tgamsl the estate of the 
, I .VO nai ’n-rr, d< bn ling the dividend re- 
c,ocf.d undci ct iiimissioii agamst one of 
till .iccejitors , but th.it, as to what be 
siionM cct.ve after p'yment of 20s. in 
till- pom-.d, he should lie trustee f r Uie 
estaU of Uic two partners. Jldd. 

A. be..g indebted to B. gives him a 
ri:< ck upon bis banker.? to pay him in a 
! lull at three, months. The bankers draw 
I a bill for the unnunt upon their rorre- 
j apondents in London, who luTept it. I lie 
j draweis and acccptois become bankrupts. 



7G BUI 0 /Exchange. [BANKRUPTCY XIII.] Bill of Exchange. 


.and B. proves and receives ar^ividend 
^under both commissions. Held that B. 
was entitled to prove his debt also tinder 

A. ’s commission. Ex parte li»thbo7ie, 

3 Mad. 134. 

Burk. 21.5. 

P. A., the payee of a bill of cxclmngc, 
endorses it in blank, and delivers it to B.: 

B. writes above the blank endorsement, 
“ pay C. or order.” B. takes up the hill 
after a commission of bankrupt has issued 
against the acceptor. Petition that he 
may be at liberty to prove it under the 
commission dismissed, with the ofter of a 
case. Ex parte Ishitir, 

1 ttose, 20. 

10. All the cases of parties paying hills 
of c.vcbange after a comniissien of bank¬ 
ruptcy, have been where the party claim¬ 
ing to prove has been himself liable on 
them. The dili'erence between transfer¬ 
ring a bill without putting the "ame to it, 
and endorsing it, is, that in the one case 
it is a sale, and in the other a discount, 
aubject to the question of intention, whe¬ 
ther the transfer should take effect as a 
sale or discount. 

S. C. 1 Rose, 23. 

11. A. the partner of B. cairyingon 
business at a did'erent place, draws bills of 
exchange, sometimes in the name of the 
£rm, and sometimes in his own name, 
on the managing clerk of the partnei ship 
in iUindon, and discounts them with liaii- 
kers in the country. On an application 
by them that the bills drawn in the sepa¬ 
rate names of A. might be considered as 
a parnership debt, as Jiaving been applied 
to partnership purposes, the Lord Chan¬ 
cellor expressing an opinion against the 
claim, directed dividends to be reserved 
til. after an action at law. Ex parte 

llbise, 6 l. 

12. Bills of Exchange, purportnig in be 
drawn abroad, as at Amsterdam, wuhnui 
^tamps, but which were actually drawn 
in London, cannot be proved under a coiii- 
xnission of bankruptcy, although paid to 
the holders for a valu.iblc consideration, 
and without notice. Ex parte Manners, 

1 Rose, 6'8. 

14. A holder of a bill of exchange 
drawn by a firm upon some of their mem¬ 
bers constituting a distinct firm, has a 
right to prove it against all the parties, 
according to their liabilities upon the bill, 
provided he was ignorant of their partner¬ 
ship. Ex parte Jdam, 2 Rose, 36. 

1 V. & B, 493. 


15. But such proof will not be admit¬ 
ted where the holder f was aware of the 
identity of the parties Er parte Bfggr 

2 Rose, 37- 

ifi. A creditor, who, knowing the part¬ 
nership of the parties, takes a bill drawn 
1 by all, and fivdorsed by one, is not en¬ 
titled to double proof, upon the ground, 
that previously to taking the hill ]ie re¬ 
quired, and had the endorsement of the 
one, and thereby raised a contract for 
double security. E.( parte the Haiti of 
England, 2 Rose, 82. 

I »7. creditor, by hill of exchange, or 
promissory noie, may pic.ve against all 
the parties to his secnriiy: hut if, previ¬ 
ously to his proof against .-\.’s estate, a 
dividend has been declared upon Ins proof 
against another party, such dividend is 
to be considered as money leccived upon 
the bill or not<‘, and Us anuniut must be 
deducted from the proof agauist A.’s 
estate, Nor does it vary the rule that 
the creditor, not being then prepared to 
substantiate his proof, had, pieviously to 
siu h deciaiation of the diviifeiid, been 
permitted to eolcr a claim against A.’s 
estate; and also, previously to such de- 
cluidtioii, had made an allidavit of his 
debt to be laid belore A.’s commissioners, 
j at ibeir ne.xt meeting. 

Ex parte The lioi/ai Hank of Sevfland, 
Iff Ves. 310. 

2 Rose, 197. 

-- Tvtld, 2 Rose, 202 t«). 

18. But wheic the commissionerb re¬ 
jected the proot, but admitted the claims, 

.' and It was afterwards decided the)' should 
have admitted the proof; it was held, 
the proof related back to the time, of the 
cUutii, and payments marie iipon the hills 
suliseqiiemly to that time ought no* to be 
dediicieiJ. Jn the mattir of (iifisim and 
Johnson, 1 .0 4 es. 3 i i . 

2 Hose, 201. 

19. Promissory notes, payable “ in 
cash or Bank of England notes,” held not 
to be promissory notes wubin the statutes 
of Anne. The holder, therefore, who had 
received them from un intermediate per¬ 
son, held not entitled to prove them as a 
debt against the maker. Ex parte ftnesun, 

5 S^pse, 225. 

20. Nor can the holder of sa-h pro¬ 

missory notes, who did not receive them 
immediately from the maker, prove the 
amount as for money had and received 
against the estate of the maker. F>x parte 
Davison, Buck, di. 


I 
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21. A. andB. are partners in a trade 

carried on in the nfime of A. only, and 
A. draws bills in bis own name, payable 
to his order, which he endorses, and after¬ 
wards B. also endorses, and procures 
them to be discounted ; there is no legal 
contract for a holder to mamtain an 
action against A. and B. upon the bills, 
unless. It appears that A. drew and en¬ 
dorsed the bills in the character of and 
as representing A. and B. Et juirtr 
Jiolil/ie. Buck 100. 

22. A person discounting the bills 

may have a right of action against A. 
and B. jointly, for nioiiey had and re¬ 
ceived, if he cun shew ilmt they received 
the money, by means of the bills, for 
partnership purposes. Jl>ul. 

23. Where A. employs B, to get bills, 

which he had not endorsed, dis-coniUed 
for him, B., in order to etlecl the dis¬ 
counting, endorses them : held that A.’s 
estate must relieve B.’s troni the liability 
incurred by the endorsements. I'.x parh 
JLohinson, Buck. 11.3. 

24. A holder of a bill of exchange 
has no lien on property deposited by the 
.i.rtwer with the acceptor, to covei tli" 
liability of the latter m respect of Ins ; 
acceptance ; baton the bankruptcy ol bolb j 
tile drawer and acceptor, the airange- j 
.neiit of the propel ty between the tvu> 1 
es'utes may render such an eijuitv avail¬ 
able. i'll parte ti’aniiff, 2 Uoi-e, 182. 

Ji) \’es. ;J4.>. 

25. Tbediawvr of bills of e.\cbange 

dt'pobils short bills with the acce|*tor to 
cover liis drawing account. The tlraw el¬ 
and acceptor became bankrupts. I'Jie | 
holder of toe acceptances can call upon I 
the iiss';. nees of the acceptor to apply 
the short bills in discharge <»f the ac¬ 
ceptances, to the extent ol the hen which 
the acceolor had upon them at the tune 
of his banlviuptcy. 'I’o ascertain tliat 
lien an inquiry directed. Ex parte 
Varr, Buck. lyi. 

2t). If by giving an acceptance a 
debt be constituted, which may be 
proved under a commission, that, whe' 
given for a bill of exchange, is as niucli 
a consideraln n as if the value of the 
bill had ^.'fliatly been paid in money. 
Ex pari/Zireenwood, Buck. 239. 

27. Where A., at the request of B., 
and upon the security of a bill of ex¬ 
change from him fur the amount, delivers 
goods to C., and such goods are partly 
paid for ly C., and then C, becomes I 


bankrupL; held that the bill was given aa| 
paymirntj and not as a pledge, and 
therefore A. could prove as against 
the estate of B., only the sum remaining 
due for the goods, and not ibe full 
amount of the bills. Ex parte Reader, 

Buck, 381. 

29. Notes bought up after the bank¬ 
ruptcy of the maker, cannot be proved, 
unless It be shewn that the persons from 
wiiom tlic/ were puicbased, were indivi¬ 
dually entitknl to a proof in respect of 
the notes. Ex parte Rogers, 

Buck, 4.00. 

.30. T. in piirtncTsliip wil.i M. and I-'., 
al.S() carried "n i separate trade, ai d 
being iiidfbted jClOU on Ins separate 
acciuint to K., be ent biiii a bill of ex¬ 
change, tliiii wanted neitrly three months 
ol becoming iltie, for .t'.'iOU, endorsed by 
r., .M., and F., tmt not by T. in bis nidi- 
viduai cbaiacicr, and reijnesled K. to 
give him Cl edit ftu 4,’ 100, and to send him 
a bill t.ir the remainder of the jt*300. 
K. gave him credit lor .t'lOO, and sent 
bun a baiiker's dr.ilt fur 4.'200, which 
wa«(i.i!y p.tui. 'I lit- bill lor ,t‘30O was 
(lishoiioreii; I’., M., and F. became baiiK- 
inpls. Held that It v as not a case of 
discount, but of an c.xciiange of paper, 
and tlieieloic that K. was not entitled to 
prove for any part of the ,4‘30l>, against 
the separate estate of 

— 50 . 

(/) Broltrs. 

1. A broker acting under a commis¬ 

sion del ctedere jmid money to the princi¬ 
pal, ...ttr the bankruptcy of the uiider- 
wiiler, on a loss which happened before 
the bankruptcy, whether the commission 
del credeii gives the broker so substantial 
an interest in the debt, as to enable liini 
to prove it under the commission against 
the underwriter— Quarc. E.i pwle Du* 
bois, I Cox, 310. 

2. A sworn broker of the city or 
lanuloii, is entitled to prove m bankruptcy 
debts arising out of transactions in 
which he has been oiig iged as principal, 
nut withstanding such trunflactinns were 
in cuntraventiun of hilt bond and of the 
oath taken to the city, imposed under 
an autliorUy given by slatiile 6 Anne, 
c. 16; but he will not be so entitled, if 
the debt has arisen out of a transaction 
in wh.ch he acted ostensibly as luojtcr, 
but I'cally fts a principal, such acting being 



T6 Credkon by CompotUion, [BANKRUPTCY XIIL] CrtdUor** Bkcikm: 


,4n itself a gross fraud, and thed^bt arising 
out of it could not be enforced iw a court 
of justice. Ex parte Dystcr, 

1 Mer. 155. 2 Roje, 349. 

(g-) Composition, Creditors by. 

1. Creditors b3' deed agree to take 
a composition for their debts by in¬ 
stalments, to be secured by piomissory 
notes, and covenant, as soon as such 
notes are paid, to release and discharge 
the debtor, with a proviso, that in case 
of default of payment, or if any commis¬ 
sion of bankrupt should issue before the 
whole of the composition should be paid, 
then the covenants on the part of the 
creditors whose debts should be so unsatis- 
£ed should be null and void. The second 
instalment is not paid, a commission issues, 
the creditors are entitled to retain the 
first payment, and to prove, under the 
commission, for the residue of the oii- 
ginal debt. Ex parte Verc, 19 V'es. 93. 

1 Rose, 281. 

2. In case of a composition between 
a debtor and his creditors, to pay them 
nine shillings in the pound, by lour in¬ 
stalments, with a proviso, that, in case 
the composition should not bn duly paid, 
then, the release should be null and 
■void; and the debtor pays three instal- 
snents, and becomes bankrujd befure the 
fourth is due: the creditors are not re¬ 
mitted to their original debt, but euiiiled 
to a proof only for the unioiiiit of the 
remaining instalment. Ex parte I'me, 

1 Rose, 435. 

(A) Contingent Debts, 

1. A debt under a guaranty is a con¬ 
tingent demand, until default made in 
payment; so if default m payment is not 
made tilhafter the bankruptcy of surety, 
it cannot be proved under the commis¬ 
sion. Ex parte Gardom, 15 Ves. 286. 

(i) Contract, illegal, , 

1. A debt arising out of a contract 
to convey British goods to a market in 
an enemy's country, cannot be proved 
under a comtnist^A of bankruptcy, after 
peace has been established between that 
country and Great Britain, i’r parte 
Schmaling, Buck, 93. 

(k) Damages. 

1. Promissory notes given {or liqui¬ 


dated damages on Uic compromise of an 
action for seduction,,, per qvod servitiuns 
amisit, are proveable' under the commis¬ 
sion. But not a security given as 
preemium pudoris. Ex parte Mumford, 

15 Ves. 289. 

(/) Debts payable at a future Day. 

1. Stock secured by bond and the col¬ 
lateral security of real estate, to be re¬ 
placed at the end of three years; and in 
the mean time the dividends to be paid 
as they accrued due. 'J'he dividends arc 
not paid, afterwards and before the ex¬ 
piration of the three years, the obligor 
becomes a bankrupt. Held that the 
obligee was entitled to have the proceeds 
of the sale of the real estate immedi¬ 
ately laid out in the purchase of stork, 
without waiting the expiration of the 
tliree years. JCc parte Fisiicr, 

Mad. 159. Buck, 1S8. 

2. A written engagement to warrant 
the jiaynient of a bill of exchange, 
allhotigh good >■> other |)Uiposes, will not 
enable tin; In ldei to prove the debt under 
the statiUe of lehate ( / Geo, 1.) as, to be 
witjiin tljiil sJ.iliUe, lie imiet he creditor 
by endc'isement, no debt l>cing prove¬ 
able midir the proM'ion of that sla- 
tute, liut w hat arnes on the fare of the 
cndorseniem. Er parte llarrism, 

2 Cox, 172. 

(m) Dmount, 

]. Goods were sold to the bankrupt 
upon a credit of twelve mouths, or 20 
per cent, discount upon payment wilbin 
the twelve months. The commission 
issiifd after the year expired, and the 
goods not paid for, but the creditor could 
only prove for the amount alter deducting 
the discount. Ex parte I'igou, 

3 Mad. 136. 

(») Election. 

1. Bill of exchange, after proof under 
a commission against the acceptor, WM 
paid by the drawer; who, after a divi¬ 
dend, having arrested tbe-l^nkrupt for 
the balance, and being also a'*;prety for 
him on aciotber bill, was ordered to dis¬ 
charge him, and restrained from lodging 
any detainer, under the statute 49 Geo. 
3, c. 121) s. 8 and 14. Ex parte 
Lvbboti, 17 V’^cs. 334. 1 Rose, 219. 
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2. Eflect of stftt. 49 Geo, 3, c. 121, s. 

14, is, that a creditor, coming in under 
a commission of buSkruptry for the pur¬ 
pose of relief, waves his personal remedy. 
Ex parte Joseph, 18 Ves. 341. 

1 Rose, 189. 

3. Judgment obtained in an action 

ngain. t a bankrupt, but not followed by 
execution, the bankrupt having surren¬ 
dered in discharge of his bail, will not be 
considered an election to proceed at law, 
so as to prevent the plaintill’s going in 
under the coimnission. Ex parte 
Arundel, 18 Ves. Q31. 1 Rose, 1 43. 

4. A creditor having two bills of e.x- 
change upon 1 Inch the bankrupt was 
liable: proof upon one is un election to 
relinquish an action upon the other. 

Ex parte Dickson, 1 Hose, 98. 

———Hardtnhcr^h, 1 Rose, 204. 

5. A, and U, partners, gave u joint 
and several bond to C., wlio afterwards 
became indebted to A. 11. becomes 
bankrupt, C. proves tbo bond under the 
coriimission, and then hrings a joint 
action against A. and 11., to uhicii II. 
pleads his certi.'icalc; A. was by thi'. 
orru of action precluded from setting oti 
iii.s separate debt. Held ihal Iukj. 
by proving under the conuiiissnui, elected 
to proceed severally, and must iheieloie 
proceed against the solvent pailner .se¬ 
verally, and the court resliaioed bun by 
injunction from piocecdmg in the joint 
action. Bradhy v. Millar, 

1 Ro.«'>, 273. 

6. A creditor having the baiikiu[)i in 
custody, presents a petition lor liberty to 
prove under the commission: whether 
this is not a resort to the comau^^ioii 
within the intent of 49 Geo. 3, c. 121. s. 
14— Quitre Ex parte Im U, 2 Rose, 421. 

7. A creditor, who sues out u com- 

oiission of bankrupt against one of two 
partners upoi. a joint debt, and receives a 
dividend, iftuy bring an action against 
the other partner for the residue. Ex 
parte Boltun. Ruck, 12. 

8. An attachment of the bankrupt, af¬ 

ter the commission has issued for non 
payment of money into court, under an 
order in a suit instituted against him, be¬ 
fore the commission issued, is not such an 
election proceed against the person of 
the bankrupt as will satisfy the debt. 
Ex parte Benjamin, Buck, 41. 

9* Whether it would have been such 
an election, if the order hud been to pay 
the money tt the party — Quiere. Ibid, 


10. A bankrupt in arrest under mesne 

process, it the suit of a creditor who j>e-» 
titidiis tolprove his debt, is entitled to his 
d.iscbarge upon the order for the 

proof. Ex parte Iivini', Buck, 423. 

11. The statute 49 Geo. 3. c. 121, s. 
14, puts all creditors proving under the 
cominissiun, in the same situation with 
respect to proceedings at law against the 
Imiiknipt, ua the petitioning creditor was 
belore the statute: therefore, w'hereacredi¬ 
tor having issued a writ against the bank¬ 
rupt and tlicn proved his debt under the 
commission, and the bankrupt was af¬ 
terwards arrested, and several detainers 
lodged against him ; held that the bank¬ 
rupt should be discliarged from the arrest 
and all the detainers the arresting creditor 
to pay all the costs. Ex parte Moore, 

Buck, 521. 

12. Though the commission is not 
opened, the petitioning creditor cannot 
proceed at law, if it is capable of proeecu- 
lioii. r..i parte Pnrxse, 1 G. cv J. 9-. 

13. A creditor of the bankrupt, previ¬ 
ously to the commission, obtained a verdict 
against bim for a nominal sum, in an 
action tor money had and received, sub¬ 
ject to a rclerciice. After the issuing of 
thcci'inmission, theayaid was made, and 
ludgmenl entered up tor the debt and 
costs awaided; the creditor having prov¬ 
ed his dfhi, took the bankrupt in execu¬ 
tion for the co'.ts; ordered to discharge 
him. Lx pu!ie llavms, 

IG. A: .1,107. 

I 

( 0 ; E.iecutoi or Trustee Bankrupt. 

1. t^ioof in bankruptcy, in respect of 

trust property of iniants continued by 
the udministralii.v in the trade in which 
thetcstaloi was engaged, can ied on by the 
haukriipt eonstiluling anew firin,of which 
the admiiiistratri.x was a member. Ex 
parte JEutsoii, 2 V, be. B. 414, , 

2. An executor having committed a 
derostavif, became baukrufit, his assignees 
sold some leasehold premises, which the 
bankrupt took as a specific bequest under 
the will, the produce in 'heir bands, is not 
specifically liable to make good the devas- 
taiit; the parties beseliciully entitled 
under the will, are only entitled to prove 
under tlie commission, to the amount of 
the devastavit, Geuri/ v. Beaumont, 

3Mcr. 431. 

3. An executor or trustee under a will, 
cairjmg on a trade, pledges such trust 
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hiteresti 


property as is specially given to him for 
bthat purpose, and also his own f roperty ; 
and what such trust property is, must 
depend upon the terms of the will; but if 
such executor or trustee makes use of the 
assets in the trade, to an extent not autlio- 
rlzed by the will, upon a bankruptcy, the 
excess m employed may be proved as a 
debt under the commission. And where 
the testator directed his executors to carry 
on the trade with the surviving partner, 
and the capital in the trade was limited, 
by the articles of partnership, to u certain 
sum, and the executor advanced be>ond 
that amount: held a breach of tiust, and 
that it was proveahlc unde; the commis¬ 
sion. Ex parte lUcAardsoti, 

3 .Mad. 138. 

Buck, 202, 421. 

4. An executor and trustee having 

committed a devastavit, is precluded from 

proving under his bankruptcy; and liberty 
so to do was given, in the lirsl instance, 
and without previous application to the 
roiumissioiiers, in a legatee, on belialf ul 
himself and others, wiih a direclion that 
the dividends be paid into the Bank in 
trust in the mutter. 

Ex parte Muodi/, 7 
—-- Enston, j 


2 Rose, 413. 


5. Where some of the members of a 
firm are trustees of funds which they mis¬ 
apply, by making use oi them for part- 
nersbip purposes, if such iiusapplication 
be with the knowledge of the other mem¬ 
bers of the firm, the cestvis que trust may 
prove against the joint estate. Ex parte 
Heaton, ^ Buck, a 80 

(p) Forfeiture. 

1. Under the statute 5 Geo. 2, c. 30, 
s, 24, the creditor forfeil.s the whole oi 
his debt due from the bunkmiit, and not 
the part only which was the subject of 
the composipon ; and the iorfeitt.rc tuket. 
place us well i nde.' a commission founded 
on any other i ct of bankruptcy, as upon 
the act thereby ciealed. Ex parte Vernon, 

2 Cox, 6 l. 

2. Security or satisfaction for more 
than the debt, taken, after striking a 
docket which*'^ not followed by a com¬ 
mission, may amount to a contempt, but 
is not within 5 Geo. 2, c. 30, s. 24; 
therefore the original debt is not forfeited, 
but the security or satisfaction cannot be 
retained, and the prom under the security 


uuder another commission will be ex« 
punged. Ex parte Broun, 

« ISVes. 472. 

3. A petitioning creditor, who, with the 
knowledge of two or three of the crediturs, 
received bis debt fiom tbe bankrupt: 
held to have forfeited it under 5 Geo. 2, 
c. 30, s. 24. .C’j parte Brine, 

Buck, 19, 108. 

(q) Friciid/p Socklics. 

1. The preference given by the statute 
33 Geo. 3, c. 54, s. 10, to friendly socie¬ 
ties over other creditors, is confined to 
money recovered by the ofiicers of the. so¬ 
cieties by virtue of their offices, indepen¬ 
dent of contiact, and therefore dues not 
extend to money placed in the hands of a 
treasurer at interest, and upon the securi¬ 
ty of Ins promissory note. Ex parte 
The Stamjord i'ncndip Society. 

15Vcs. 2S 

2. 'I'he 33 Geo. 3, c. .54, s. 10, only 
applies to cases where the, officer of the 
fneiirlly soeiity has, by virtue of his of¬ 
fice, been entiiisted with the monies and 
cflects ol the society. Ex parte RueUand, 

Buck, 214. 

(r) Interest. 


1. Separate creditors shall not receive 
interest on their debts, until the joint cre¬ 
ditors are satisfied. Ex parte Boardman, 

1 Cox, 275. 

2. No interest on the laluiice of a sta¬ 

ted account is proveable under a commis¬ 
sion, unless by express contract. Kx 
paite Enrmaux, 2 Cox, 218. 

3. 'I'he assignees had retained out of 

the e;.tate, the dividends upon the claim, 
ufierward established by petition; tbe 
petitioners were held entitled to interest 
upon such dividends. Ex parte ltxitk~ 
lone, 3 Mad. 134, Buck, 215. 

4. I’lie rule, that on a written under¬ 

taking to pay money on a day certain, or 
on demand, interest shall run from the day, 
or demand without a contract for it, 
does not extend to the case of a surplus 
in bankruptcy; therefore interest subse¬ 
quent to the Commission is confined to 
such debts only as by the corf,-act carry 
interest. . 

Ex parte Koch, 1 V. & B. 342. 

S. C. - ... Cocks, 1 Rose, 317« 

5. Where there is a surplus of the 
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bankrupt’s estate, creditors are not entitled 
to interest upon debts, unless it lifts been 
provided for by corftracl either express or 
imjilied, and upon bonds not beyond the 
penalty. An implied contiact to pay in¬ 
terest, may be rawd from the dealings 
bc-tween tire piirti«s, as wliere. the debtor 
1ms been m the hahii oi paying iiUeiest 
upon such or similar securities. Inteicst 
is computed ami given upon hills of ex- 
chsuige, in an action at law, in the nature 
of damages,notslnctlyasinterest; and lor 
a breach of the contract, not in pursuance 
of it. 

Ex parte Wil/iamSf 1 Rose, 

-CV/f«, 1 Hose, 317. 

S. C.- Kuc/i. I \ n. 342. 

6. A court of common law may assess 

damages upon a count for inteiest in a 
declaration by a relerence to ihc master, 
without the mtei veiition ol ii jury, Ki/rc 
V, liailh Ilf E»»/(linIf Ruck, tlf). (n). 

7. lntere''t out of a '.urjilns in li.mk- 
nijitcy given to jiidgmcut cu‘<iii,ir#, Horn 
the d.ue ol the l oinmis'ion to tiie tune 
when Llie jiniicipal iiims W'-i,. juiul ; not- 
wlUaUuidmg tin- seciTilK . weie at tin' 
"niie delivered up totin' il'-sigiu e-*, with 
. . epts in full, eiidoned on them; tin 
eredilois appielumling tin- estates wou'i! 
not piodiicc a siirpiiH, wli.ch pio\cit to be 
. 11.'.stake. Ex /«(/ ie 1 h t v, 

2 n. &c 11. 77. 

(.i) Juinl Debts. 

1 . A joint crcdito is entitled to prove 

ins debt under a seimrate rnniiuission, 
taken out aganibl one of the {larti ers. 
E r parte Copland, 1 Cox, 420. 

2. Where iheie is no joint estate or 
solvent pi.riner, Joint creditors may ppove 
tinder a separate com mission. 

F.X parte Sad/rr, 15 \'cs. 52. 

- MacbeH, 2V.&11. 2U). 

, 1 Rose, 447, 

3. Joint creditors are not peimilted to 
prove aguius' the separate estate, wlicie 
there is joint property, however trifling in 
amount. But if the joint property is of 
.such a nature, 01 in such a situatinu, that 
an attempt to hiing it within the reach of 
joint creditois^.iTould. be deemed a despe¬ 
rate, and^i^ point of fxpeise, an unwar¬ 
rantable intcuipl, it must be c nsidei'ed as 
if there were nu joint propei ty. 

Ex parte Peake, 2 Rose, 54. 

. .. 2 Rose, 54. («). 

4. A joint ^editor, suing out a separate 


commission, may receive a dividend node!* 
it. I % 

15Ves.4r9. 

5. JoftU creditors may he admitted to 
prove, under a separate coinmission of 
bankruptcy, for the purpose of assenting 
to or disseiiling from the ceililica'.e, but 
Hot to receive dividends with the separate 
creditors. Ex parte Tailt, l6Ves. J93. 

6. Joint creditor, taking out a separate 
commission of bankruptcy, may prove 
ami receive dividends with the separate 
creditors, tluaigh, as to part of the divi¬ 
dend, lie IS a trustee for aiiotlier joint 
creditor, who, upon the general rule, could 
not have proved so as to receive dividends. 
E.x parte DeTaiteJ, 17 Ves. 247* 

1 Rose, 10. 

7. Joint creditors cannot prove under a 

separate commission ol bankruptcy, for 
the purpose of receiving dividends, but 
only to assent to, or dissent from, the ccr- 
iilicale. An account under a separate 
commission of bankruptcy, and appiica- 
iiiiii ol tl.e joint estates, will be directed, 
on the aj'piic.ilion of any joint crediioi, 
.111(1 tlic lesiilue, alter puynicnt of tliejomt 
cii’Jilor', Will be distributed according to 
the le-iiecti'.p interests of the partners. 
Dutiuti v. M'lrri.ton, 17 ^ os* -dp. 

8. Right ol joint creditors, under u se- 
|tarale commission of bimkruptc), to an 
account and application of joint etiects. 
Is limited, as to the separate estate, totlie 
surplus. Ex parte Jl thou, 18\’es. 442, 

9. Joint creditors cannot come in coni- 

lietilion with separate creditors, upmi the 
separate estate, if there is any other fund 
to which they can resort: so, w here a 
cuniiiiission issued, after a dissolution of 
partnership, against the continuing part¬ 
ner, the joint creditors cannot prove 
against the separate estate, though the 
retiied partner is insolvent. Ex parte 
Jaii\()n, 3 Mad. 229. U.uck, 227. 

10. Where, under a separate co.nmis- 
sion, the separate debts were very small, 
and the •joint creditors resided in Sicily, 
whither the bankrupt had tiaded; the 
court refused to allow the certificate till 
the joint creditors had h.,d ^n opportuni¬ 
ty of coming in uiuley.-the coinmissioii; 
and, without the usual oudertaking to pay 
the separate creditors, gavi* them libei ty. m 
tile mean time, to make such proof as tliev 
were able, with the olfcr of a new choice 
of assignees. Ex parte Uamro, 

1 Rose, StIS. 


M 
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' 11. A., bolding the acceptance of B., 
which he had Inken in ignoranc^ilhat B. 
was a member of the lirni ot Ci & Co., 
the dcawers, one of whom was att infant, 
proves a debt against the joint estates 
under the separate commissions against 
B. & C. (the infancy of the other partner 
excluding a jointconnnission), foahing his | 
proof, not as against the liability ol tin* 
parties arising from the contract on the 
bill, but upon his light to include or ex¬ 
clude the resort to u dorniaiit partner: 
held, that such mode of proof was a con¬ 
clusive fleclioo to resort to the joint tunds 
alone, and dischargerl the separate estate 
of tlie acceptor from the liability which 
otherwise would have arisen out of the 
ignorance of the holder, that the acceptor 
was a member of the fiiin of the drawers. 
Ex jiarte J.iddd, 1 Rose, 3-t. 

12. A fatiier, mrmher of a bank, tians- 
fers a sum of money to the crerlil of his 
son with tile partnersliip. For this credit 
the son is entitled to prove, uniier a com- 
niissiun against the lirm. Ex parte SL >- 
rattf 2 Rose, 381, 

IS. A creditor has an election to resort 
to a dormant partner as a joint creditoi. 
Ex parte Kurjulh^ 1.9 V'es. 458. 

14. A joint creditor sues out two sepa¬ 
rate commissions. Linder one he proves 
against the joint estate, and leceives a 
dividend, at winch tune he was ignorant 
of his right to prove against the separate 
estate of the other. Held, that he had 
not conclusively idectcd to prove as a joint 
creditor, but that, refundiiig the dividend 
with interest, he might prove as a sepa¬ 
rate creditor. Ex par It Bolton, 

2 Rose, 380. 
Buck, 7- 

35. Where, upon the dissolution of 
partnership, tlie slock and ellects are as¬ 
signed by deed to iht: coiitii uing partner, 
who covenants to pay the joint debts, 
and afterwards the partners beronie bank¬ 
rupts. Held, that the joint creditors, not 
liavitig previously to the bankruptcy ac¬ 
cepted the continuing partner as flieir sole 
debtor, have not an election to prove 
against the separate estate of the contina- 
ing partner.^ Exparte Freeman, 

Buck, 471, 

(t) Joint and several Security, 

1. A creditor under a joint and several 
bond, may prove against both the joint and 
sepaiate estate, but be must make bis 


election before a dividend. Ex jmrte B( nt- 
Iry, 2 Cox, 218. 

2. A creditor by a joint and several 
bond, must elect to prove against the joint 
or separate estate, and is not bound by 
taking a joint security. Ex parte Hay, 

15 Ves. 4. 

3. The rule in bankruptcy, that u joint 
and scvcial creditor must elect, does rot 
apply to a case where there is a contract 
fill'double secutily against distinct linns, 
as a bill drawn by all the partners upon u 
distinct firm, constituted of some ol them, 
without notice, ill which case proof will be 
allowed against both estates. Kx parte 
Adam, 1 V. &i. B. 495. 2 Rose, 36'. 

4. On a separate commission against 

one of a firm, a joint and separate credi¬ 
tor, who, m respect of his joint debt, had 
taken a wan an) of attorney, and, in the 
joint action, had sued out ii scjiaraie exe¬ 
cution against the bankrupt 1 held, enti¬ 
tled to prove his distinct separate ..ebt, 
without giving up his execution. Exparte 
Stanlionaigti, 5 Mad. 89- 

11. A., a trader, indebted to several 
persons, enters into partnership with B., 
and biiiigs Lis stock in trade iiuo the 
parlneisiiip. By the partnership articles. 
It was agrcid that the joint trade should 
pay the creditors of A. named in the 
schedule. Ihld, that a separate creditor 
of A., named in the schedule, did not, by 
the ai tides, heroine a joint crediloi of 
A. and B. iiuhss he li.id assented to the 
articles. Kx parte IEdUams, 

Burk, 13. 

(r) Marriage Articles, Creditors by. 

1. Covenant in marriage articles, that 
in case the wife should survive the hus- 
haiui, or he should leave any issue by her, 
his heirs, executors, and administrators 
should laise £500, &c. Held, that this 
was a contingent debt, and not proveablc 
under a commission of bankrupt against 
the husband, although judgment had been 
entered up, on a warrant of attorney 
given for that purpose before the bank* 
ruptcy. Ex parte Jacoby 1 Eden, 174. 

2. A. on marriage executed a bond to 
trustees for payment £l^(^, within 
three months after bis death,trust for 
tbe wife and issue of the marriage, in the 
events therein mentioned, with a proviso^ 
that if A. should become insolvent or baDk* 
rupt, and the wife, or any of the issue, 
should be then Itviog, t}ie Uwtm should 



Creditors hy [BANKRUPTCY XIII.] Marrkst. Arikhs. R3 

lie at liberty iintnedlately to claifn, and j time without having issue to survive hir 
should be creditors, for the sum of 1,000, | thirty dlys, he would, within three montlfc 
and receive dividends ratcably with the j after heldeceasc, transfer XoOO, bank an¬ 


other creditors of A., to be applied solely 
to the use of the wile and children. A. be¬ 
came bankrupt, this is not a debt which 
can be proved under the coiiiniission. 

Ex parle Hi/f, 1 (^>x, 300. 

3. ill the case of a covenant by the 

bankrupt in consideration of marriage, ini- 
uiediately after the marriage,or w henever af¬ 
terwards requested by the trustees, to trans¬ 
fer ;£2,000 stock, alleged to be standing in 
fais name, thoiigli no stock ever actually 
' tnod in his name, the proof will be allow¬ 
ed in bankruptc), but the specilic time of 
making the request must be a.scertiiinr(i. 
Ex parte Camphclt, l6 Ves. 214. 

4. Settlement on marriage of the wife’s 

fortune, in case of liunkruiilcy of the hus¬ 
band, though in the form ol a bond by 
him, but as his bond alicclm.: bis ]iio- 
perty, is void as against creditors. Ei 
farte Hodgsoti, 19 Ves. 2o(i. 

5. A settlement after a marriage in 
Scotland, will not be snpporttd against 
creditors in bankruptcy, as upon valuable 
( onsidcration, by a re-c«lcbratinn ot the 
marriage in KngUind; but, in tins case, it 
was sustained as the consideration of an 
agreement to settle by the paient ot the 
other party. 

Ex parte Ilall^ 1 \'. .V I’,. 112. 

1 UoH'. 30. 

6. Covenant in marriage setlli inenl by 
tb'. liusband, that he would, t:|>nii a 
month’s notice, or, in the event of ins d'.'- 
fauU during his life, tliat Ins icinisen- 
tatives would, within a month next utter 
his death, fansfer stuck in trust, Ac. iii 
bar of dower, Ac. witli apro\iso, th.it not¬ 
withstanding the covenant to transfer up¬ 
on their request in writing, it should be 
lawful for the trustees, if ibey ibougbt (it, 
to forbear req'Ming the tiansfer fioin bun 
during his Ike. 

I'his is a contingent debt, and not ca¬ 
pable of pro,d under acommissioii of bank¬ 
ruptcy against the husband, no transfer 
having bet n made, or notice given. * 

Ex parte Ailcock, lV.& 11.176. 

1 Rose, 32.3. 

7. By marr«ag(Hw4t1emcnt, projierty of 
the wife vested upon ‘rust to assign 
^1,000 to the husband, and to invest the 
remainder in government securities, in ore 
moiety of which the husband took a con- 
tingent interest. The husband covenant¬ 
ed, that if ItM wife should die in his life- 


uuitie$,fto the trustees, “ for the sole use 
and projierty of the nearest and nevt of 
kin of ihe wife.” The husband having be¬ 
come bankrupt in his wife’s hfi-limc: lu Id, 
that the covenant did not create a debt 
proveabic under the commission, fkan- 
don V. Iirmtdon. 2 Wil. 14. 

8. A tr ider upon his inarrifigc gave a 
bond to trustees, coridiiioned for jiayment 
of jC2,000, within one month after de¬ 
mand, and for payment to them, in the 
mean time, of inleie^t by faall-yeaily pay¬ 
ments, upon siicb t’usts as were contained 
in an indenture of selllemcnl. IJy the set¬ 
tlement It was jiro\ 'ded, that the trustees 
slimild not call iii or demand payimiit ol 
the or any jiait llicreot, riuiieg 

tin lile of the obligor wilboul bis consent. 
'File interest being in arrear, the obligor 
became bankrupt, ne\ci having comeiUed 
to a demand upon him. Ib.-ld, lias is not 
to be considered liandolent, or in contem¬ 
plation ol bankruptcy, and that it is a debt 
jiroveable under the i oniiiussion, tbe bonrl 
being foifcitcd at Jaw liy the non-payimnt 
ol tile interest. 

Ex parte Elder., 2 .M.id. 2 S 2 . 

J). ii, 111 a iianiagn setlleimiit, the 
bankuijitcv of the iiti''h.ind is the wint 
upon wliic'i the inniu v contiacted to be 
settled bv the liiisbaiid is to be J'aid to tlie 
tnn-tees, lliei can onlv jirove under las 
rominission, v hat the liusbaiid basactualiy 
received ot lio wife's, fortune; and in this 
rase, wlieie Uie assignees liail «old soUiC 
eontingeiit lulcrcsts winch the husbaml 
took 1” .ier the setilemfiil made by the 
wife, tlie trustees were allowed to prose for 
tbat amount only. Er parte young, 

SMad. 12f. Buck, ir.O. 

10. WVu’-e tlie intenlion of ibe parlies 
to amarnage settlement was, tbat a bond 
from the husband Ir.r the wriV® foituno, 
should be pros cable in the event of bis 
bankriiptcv, bui tbioiigb mist.ike it ssas 
omitted be p.'-ovided lor by tlie settle¬ 
ment, proof svas admitted under the com- 
mtssiou. Ex parle I'crn ■, 

1 B..& B. 260. 

11. By seltlfinent previous to the mar¬ 
riage of the bankrupt, ;£’(>,0C0 sloi k, 
(X'3»000 of wbirii was the fortune o( the 
wife), was assigned to trustees in trust to 
pay the dividends thereof to the bankrupt 
for hie, or until be shviuid become bank¬ 
rupt ; and from and aflei his decease, or 
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r«tn be permitted to prove tbem against 
joint estate. Ex parte Atlci^%, 

Bu^, 479. 

t 

(2) Securityf Credkor holding, 

1. A creditor for the sum of 4^2500 
holding a bill of exchange for £'5000 as 
eecurit)', and also a sum of £1700, in 
dispute between the bankrupt and other 
parties, made affidavit of his debt, but 
not being willing to give tip the £l700, 
which he imagined was also a security, 
the commissioners admitted (he claim fur 
£1700, and proof for the residue. It ap¬ 
peared afterwards, that the creditor had no 
claim to the £1700, and therefore was 
entitled to prove the whole debt; but in 
the mean time bad received £500 from 
another party to the bill. Held that 
the former affidavit could not then be 
received as proof of the remainder of the 
flebt; and as new proof must be made, 
and £500 had been received, the creditor 
could only prove for the residue, alter 
deducting the £500* Ex parte WorralL 

J Cox, 309. 

2. A. having purchased goods of U., 
gave him an order on C., his banker, to 
pay to B. a bill, for three months, to the 
amount of the goods. C. accordingly 
gave to B. a draft on I)., in Luiidou, 
payable three months after date, to the 
order of B., which was accepted; but 
before it became due. A., (^, and D. be¬ 
came bankrupts. Held that as A. had 
not endorsed the bill, it must be const* 
dered as a pledge only in the hands of B., 
for the payment of the debt, which he 
must make available, as far as he can, 
against the estates of C. and D., and 
p ove the deficiency against the estate 
of A. Ex parte Dicksun, 2 Cox, 194. 

3. So where two partners give a cre¬ 
ditor bills bf exchange without endorsing 
them, and before the bills became due, 
tBe partners became bankrupts, and the 
other parties to the bills are insolvent : 
the bills are to be considered at a *pledge 
only, and must be sold, and the creditor, 
deducting the proceeds, will be entitled to 
prove the residue of his debt under the 
coiiuaisfiion. 'Ex parte Smitht 

2 Cox, 209. 

4. Dedaction of a security is never made 
in bankruptcy, except when it is the pro¬ 
perty of the bantu’upt. Ho where bills 
were drawn and accepted by the same 
peraons as coasUtuting distinct firms; 


proof was admitted under a commis¬ 
sion against the acceptor, without de¬ 
ducting the value of a security from the 
drawer. Ex parte Parr, 18 Ves, (>5. 

2 Rose, 76 . 

5. A creditor has a right in bank¬ 

ruptcy to prove and avail himself of all 
collateral securities from third persons, 
to the extent of 20». in the pound. Ex 
parte Parr, 18 Ves. 65. 

6. Consignment with authority to sell 
to reimburse advances on the consign¬ 
ment, any ileficieiicy to be made good, 
and the surplus, if any, restored. Part of 
the goods beit.g sold to the consigners, it 
was considered as a rctarn of goods, and 
the proof under their bankrujitcy was 
limited to the balance of the urigtual 
advance. Ex parte Thompson, 

18 Ves. 234. 1 Rose, l65. 

7. Bankrupt’s property pledged must 

be sold, and the excess prov^ as a deb^ 
F.x partt Tirogood, 19 Ves. 234. 

8. Where, before the bankruptcy, 
judgment had been obtained against the 
bankiiipt, in an action upon an agree¬ 
ment for purchase of a leasehold bouse 
and furniture, the vendor, not having de¬ 
livered possession, sold the premises and 
furniture alter the bankruptcy. Held 
that the vendor’s lien for ibe purchase- 
money, extetidfit to the furniture, and he 
was peiinilte<l to reUiii the proceeds of 
the sale, and to prove for the difference. 
Ex parti Lard biajorth, 19 V®s. 235. 

1 Rose, SO6. 

9. There is a distinction as to securi¬ 
ties held by a creditor, seeking to prove 
in bankniptry between bills of exchange 
and propert}' of uncertain value. The value 
of the former being ascertained on the 
face of them, taken at the full amount, 
and deducted, the holder is in the same 
situation as any other creditor. Ex parte 
De Tastet, 1 V. fie B. 280. 1 Rose, 324. 

10. The proof of a creditor who 
claims to retain property against, or has 
interests inimicui to the general credi¬ 
tors, ought not to he rejected (for the 
amount of his debt beyond the value of 
his securities) ca the ground that he will 
be enabled, by his proof, to elect himself 
assignee. Ex parte De Wadtet, 

I V. & B. 280."' 1 Rdl»i^3f4. 

11. The application of a creditor, 
whosedebtsexceeded in amount the whole 
of other debts proved, and who held goods 
of the bankrupt taken in execution| 
sbprtly before the commission issued, to 
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be allowed to prove the difference be- proving. Tbns, a credits, with whora 
tween the debt and the value of the goods, a bill of ^change had been deposited as 
was refused. Bx parte Hoplry, a secutil^ first proves his debt against 

1 Jacob jc Walker, 423. the cslaje of the drawer, bis principal 

12. Husband and wife assigned to two debtor, and thereby, and by other means, 
creditors of the husband a contingent reduces his debt. .Subsequent to that, 
reversion, to which the wife would be en- the acceptor becomes bankrupt: under 
titled if she survived a particular pcr.son ; his cotTiniission he was held entitled to 
the creditors insured the wile’s life. She prove, not only for the sum remaining 
died before the contingent interest fell due upon the bill, but all the interest 
in; and the creditors receive the insurance upon his d« bt at the time of making that 
money: the husband being a bankrupt, proof, to the complete liquidation of the 
the creditors can prove for the ddference account, in respect of which he held the 
only between the amount of tlieir debt bill as a security. Ex parte Martin, 
and of what remains of the insurance- 2 Rose, 87. 

money, after deducting the premium and 18. A creditor who holds a security, 
expenses of insurance. Ex parte An- and is desirous of voting in the choice of 
tirew’t, 1 Mad. 573. assignees, is entitled to have the security 

2 Rose, 410. taken at its value, and to prove for the 
IS. A creditor having joint properly of dittereiice. Ex parte Nunn, 
bankrupt in pledge, and selling the same 1 Rose, 322. 

after the bankruptcy, without applying 19* Where debts were secured by a de- 
to the commissioners, may, nutwitbsland- posit of hops, the court directed a value 
iug, prove tbc remainder of his debt to be si-t upon them, according to the 
under the separate estates of the bank- market-firice of the day of the choice of 
iiipts, if there is no other joint pro- assignees, and permitted the creditors to 
perty. Ex parte Getter, 2 Mad. 262. prove f'»r the difference between the price 

14. The court refused to set u&ide an so fixed and the debts secured, and to vote 

dertion, upon the ground of mistake in in the choice of assignees. Ex parte 
the value of tiie security. Ex parte Grtentcood, Buck, 323. 

Dtmnei, ISVes. 290. * I Rose, yli'.l 20. Where the creditor proved for 

15. A. and B., partners under the goods sold and money lent, and bad taken 

firm of A. and Co., agree with C. to the bankrupt’s acceptances in payment of 
purchase goods on a joint adventure, of the debt, but concealed that fact from the 
which A. and B. were to have the ma- commissic.ners, and the acceptances were 
n'.gement: the goods are purchased, and otrtslanding; the court ordered the proof 
C. pays A. and Co, for his share; and li* be exjunged, with liberty for him to 
the)', without the consent ofC., deposit the go before the commissioners, and tender 
goods with D., who advances money on Ins proof, he paying the costs of the pe- 
ihum, and ignoi-ant that C, is concerned, 1 tilion. If there had been no circum- 
debits A. and Co. with the advances, stances of .suspicion, which, in this cate, 
'I’be goods are sold at a loss, a comniis- made it fit lor the assignees to have an 
sion issues against A. ainl B., and another opportunity of fully examining the debt, 
agunet C. : D. is entitled to prove bis the proof would have been allowed to 
balance beyond the proceeds against the stand, upon the delivery up of the bills, 
estate of C«, as well as against the estate Ex parte Hossack, Buck, 390. ^ 

of A. and B. Ex parte GeUar, 21, Where a solicitor, who has papers* 

1 Rose, 297. in bis hands, relating to the bankrupt’s 

16. There is a discretion in the great estate, ifpon which be claims a lien for 

seal to order proof in bankruptcy, upon a costs, comes in under the cammitsioti, 
valuation of securities, instead of a sale; and proves his debt, such proof is equiva- 
bttt to be regulated by circumstances, lent to payment, and he must deliver np 
and not too i)Gad^i|4xercised. Ex parte the papers to the assignees; and the soli- 
AmM, ' I V. &B. 518. ritor, having obtained an order fur the 

z Rose, 93. taxation of the bill, and to prove for tbe 

_ 17. A ^pository has a right to avail amount^ such was held to be a submission 
hknseif of bis pledge to its utmost extent to prove, and a relinquishment of hif lien 
in point of proof, and to his fullest and from tlie tax'dtion of Uic bill; and until 
most complcie indemnity at the time of I taxation the assignees had liberty to 
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inspect the papers. Ex parte Hbrniy, 

Hoick, S51. 


[BANKRUPTCY XIII.] Sureties. 

(ah) Sureties. 


S3. A creditor having a lien on pro¬ 
perty the bankrupt for Lis debt: held 
to he concluded by proving his debt, 
voting in the choice of assignees, and 
signing the certificate, and ordered to de¬ 
liver up the property on which he had a 
lien. Ex parte Solomon, 

1 G. & J. 25. 

S3. A creditor having, shouiy before 
the commission, seized the effects of the 
bankrupt in execution, and having, after 
the commission, satisfied part of his 
debt, by sale of the efi'oets, admitted to 
prove the residue. Ex parte Hojfky, 

1 G. & J. 6*3. 

Separate Debts. 

1. A creditor receives a joint note for 

a separate debt, and gives a receipt as for 
nione}' paid. The note is no j lyment, 
and docs not extinguish the debt as n 
bond would ; nor is the receipt, when it 
uppears to have been given for the bill only, 
conclusive; but tbe creditor may still 
prove his debt against the separiiie estate. 
Ex parte Seddon, 2 Cox. 4,9. 

2. A joint creditor hiking a security 
from one partner on acCDont. but which 
.is not paid, does not reinler tbe debt a se¬ 
parate debt. Ex parte Hodghiiison, 

Cooper, 99. 
S.C. ipVes. 29»- 

2 Rose, 173.- 

5. A separate commission of bank¬ 
ruptcy, against one partner, the other 
partner being solvent, the separate estate 
of the bankrupt must be a[)phcd to bis 
separate cieditors, exclusively. Ex parte 
Yongc, 3 \'. B. 39. 

2 Rose, 45. 

4. Goods were ordered by two purl ners, 
who afterwards dissolved partnership. A 
bill for the amount of the goods was ne- 

*ccpted by tbe continuing partner on bis 
own account, .'( fusiiig to give a joint ac¬ 
ceptance, after which the goods nvere de¬ 
livered to him; this is a separate debt of 
the continuing partner. Ex parte Hams, i 
’ I Mad. 583. ' 

5. Judgment of outlawry against two 
of three joint debtors, does not change the 
nature of the debt so as to make it a 
separate debt, as against the third debtor, 
or provealile under his separate commis¬ 
sion. Ex partis Dunlop, 

Buck, 2jS. 


J. Whoever claims to prove under d 
cominissioD, must make positive proof of 
the instance of the debt at tbe time of the 
bankruptcy; so a surety paying a debt uf* 
ter tbe act of bankruptcy, but before the 
commission taken out against tbe princi¬ 
pal, cannot prove this debt under the com¬ 
mission, nor can be stand in the place of 
the creditor, unless the creditor proves be¬ 
fore the debt is paid. Ex parte Badger, 

1 Cox, 2. 

2. Where a father is tenant for life, 
of an estate with remainder to his son 
in tail, and both join in mortgaging the 
estate for tbe debt of tbe father; and 
tbe mortgaged estate is sold under the 
commission against the father : the sou 
cannot prove any debt under tbe commis¬ 
sion in respect of his interest in the estate 
not being damnified until after the bank- 
luptcy. Kitiicr V. Jlai/ncs, 

1 Cox, 105. 

3. The words persons liable,” in the 
statute 49 Geo. 3, c 121, s. 8, will com¬ 
prehend all persons rendering themselves 
responsible for the debt of another, as an 
acceptor of a bill for tbe accommodation 
. f the drawer. Ex parte Yongc, 

3 V. B. 40. 

2 Rose, 40- 

4. A surety is entitled to dividends on 
the debt, proved by ihcir satisfied princi¬ 
pal. F.x parte Brook, 

2 Rose, 334. 

5. A.guarantees B. and Co. against any 
loss they may happen to sullcr on ac¬ 
count of the non-payment of an instal¬ 
ment, by certain joint debtors of B. and 
Co. One of tbe joint debtors becoming 
bankrupt, B. and Co., under an order for 
the proof of joint debts under his separate 
commission, prove the amount of tbe iu> 
fitalment, and receive a dividend. It was 
ordered that tbe benefit of tlie/uture divi¬ 
dends on the proof be sold, and the pro¬ 
duce paid to B. and Co., and that the 
monies so received by them, together with 
the amount of the former dividend, be de¬ 
ducted from the instalment, and that H. 
and Co. might prove for the differcuce un¬ 
der A.*s commission. & pprte Beid, 

' Bijck, 239.. 

6. If a surety become bankrupt, tlic 
creditor cannot, under 49 Geo.' 3, c. 1SI, 
8. 8, prove tbe debt, if it is nut due till af¬ 
ter the baukroptcy. Ex parte Mac Millrn, 

Hack, 287. ^ 
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7. C. and Co. being embarrassed, the 
Batik of England agreed to advance them 
.‘t'40,000 upon acceptiinces of i!ie friendb 
of C. iV Co. 'Hie acccittunces were given, 
and the acceptots, or any sulisutiiled ac¬ 
ceptors, were secured by C. and Co. as- 
hignii'g to tiiiilees, for lliat purpose, cei- 
tain property in America. Two of these 
acceptances weie thus: C. and (hi. diew 
a bill on J. and W. 3. for £'2,500, winch 
they accepted, and it was endorsed liy C. 
and Co. to the Bank. 11. accejiicd ano¬ 
ther bill to tlmtuniuiint, drawn by .1. and 
J., which was also given to the Bank. 
The bills when they became due were le- 
newed. Before the renewed accept¬ 
ance of J. and \V. J. became due, 
they stopped ptiymenl; and 11. the 
tirawer being calleil upon, lie tibt.iineii an 
accejitance Iroin C. 'I', and endorsed U 
to the Bank. ai.<i the acceptance ol .1. and 
W. J. was lheicU|Kin delivcied to hnn. .1. 
and \V..I. iM'Comaig bankiiipt. It. pioved 
theumonnlof iheir itcccjilancis m In- 
possession, and leceueil KSs. in the pound. 
On jnlition, tite proof ot It. was oiilered 
< ) he iiininged, the diMiJends lepiiid, and 
>• (, bill dehvcied up. Kx purh lluntrt, 

5 iMad. itio. 

D.rpuitghig and 10 duct ion ijVruoJs. 

t. C. lie-ng iivlebted to A. in ii Sum 
of .'.''iOtlO, cnnnrseit bdls for him to the 
anuiuiit of .(.'.‘JOOU ; iiut without an}'coii- 
snleralion; hoiii bet ;me bankrupts. The 
assignees of X, pioted the debt of X^000 
I'tider Lb’s commission, and the holders of 
t he hills also proved the amount under C.'s 
commission, and received a dividend of Ss. 
in the po» lid. Upon petition, the c^urt 
ord'-red the proof of the £‘2000 to be 
expunged, and the dividends due thereon 
to be retaiued from the assignees of C. for 
the benefit nt his general creditors. Ji.i 
purie Maskclpn, 1 Cox, S94.. 

2. Pelilioni.’ig creditor took security 

for his debt, and relinquished the com- 
tnissuiii. Proof of the debt under another 
comiiiissioti was expunged. Ex parte 
Puxloa, ISVes. 461. 

3. Proof by petitioning creditor under 

a security tvr mofe than the debt, taken 
after slrik'^iig a docket which r.-as not fol¬ 
lowed by a eotutnissiou, expunged. Ex 
parte Brtrwn, 15 Ves. 472. 

4. Proof in bankruptcy expunged where 
fraudulently made. Ex parte Cawthorne, 

19 Ves, 260. 2 Rose, ISO'. 




5. A lharge of usury at law must 
established by legal evidence; and in 
equity bi legal evidence or admission, 
with an offer to pay the real debt:'tiut, 
ill bankruptcy, upon the suggestion of 
usury, the proof is imposed upon tiie cre¬ 
ditor, and if that fails, the whole debt is 
expunged. Ex parte Scrivener. 

3 V. & B. 14. 

6. The court refused to order an in¬ 

quiry bidore commissioners, or an issu) 
to tiy whether a debt proved was usurious, 
iiieieiy oil a deposition of the bankrupt as 
to usury; w here such debt was not ob¬ 
jected to till two years after the pnof 
was admitted, and the creditor was de-td. 
Ex parte Burt. 1 Mad. 46. 

7- 1 he payment of two dividoruE does 
not preclude a petition to expunge the 
proof. Ex parte Bridges, 

4 Mad, 269. 

Proof ordered to he expunged where 

improperly admitted. Ex parte Hunter, 

5 Mad. 165. 

9. Proof upon a debt, upon which, 
previously to the bankruptcy, tlie statute, 
ot limiutions bud attached, ordered to be 
e.\ponged, and the dividends received in 
lespect theicof refunded. Ex parte iJeud- 
mu, 15 Ves. 47.9- 2 Uose, 59 («). 
S. C. OH rehearing. Ex parte BoJfiU, 

2 Uose, 245. 19 Ves 468. 

10. Proof upon ail award made after 

act of bankruptcy, was e.xpunged, and an 
account directed before the commissioners. 
Ex paite Kans/tt ad, 1 Rose, 119. 

11. Commissioners cannot expunge a 
prool; and as long as it remains upon 
the proceedings, it must be considered as 
a debt. Ex parte Graham, 

1 Rose, 456. 

12. The examination ot a bankiupt 
taken not in his own baiikiuptcy, but 
under unother commission, is not, upon 
the death of the bankrupt, evidence, upon 
a petition in bis bankruptcy, to expunge 
the debt of a creililor for usury, but it 
maybe used by the coinmissioneis as a 
clue to direct them in the investigation 
of the buiijcct upon which it has pro¬ 
ceeded. Ex parte CampoeU, 

2 Rose, 51. 

IS. V.'hcre a creditor, holding bills of 
e.\change, proves their amount as his 
debt, with a statement, that beholds the 
bills as security, and any of the bills arc 
subsequently paid by the other parties to 
' them, the amount so paid must be de¬ 
ducted from the proof and the dividends; 
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and if tlte dividends have been faid upon j separate estate is entitled to* be reim- 


t le whole of the proof, without such 
d .duction, the assignees uie nol' thereby 
conpluded ; for the l<ord Chancellor will 
order them to be refunded : and it makes 
no difieronce whether the bills have been 
deposited without endoisenient, or have 
been endorsed by the bankrupt to the cre¬ 
ditors. E.r parte Burn, 2 Rose, 55. 

14. Where a creditor held the bank¬ 
rupt’s acceptances, but did not slate that 
fact to the conmiit-sioners, the proof was 
ord< red to be expunged, with hlierty for 
him to tender Ins proof again to the com¬ 
missioners. £x perte tlussuc^, 

Buck, 390, 

XIV. Partner. 

(fl) Propertp, joint or separate. 

1 . Joint creditors under a bankruptcy 
are bound by a bona fidr dissolution of 
the partnership, and an afsignment of 
the partneiship estate and effects to one 
of the partners. Bui where, alter such 
dissnlution and assignment, the retiiing 
partner filed a hill against the continuing 
partner, alleging fiand in the iion-jier- 
fonnance of the articles of dissolution, 
and praying an injunction and a re¬ 
ceiver, which were ordered: held, 
upon a subsequerit bankiuplcy, tliat 
such interference of the conit restored 
the property to its original character as 
joint pioperty, unless the jihuntirt’ in | 
equity had, by his conduct between ilie 
time of bis obtaining the injunction and 
the baiikriiiitcy, rendered nugatory Ihe 
effect of such interfeieuce; and upon that 

n r inquiry was dirteled. Jia parte lUm- 
taiidion. 2 \ . & 11. 172. 

1 Itoso, 416. 

2. Uialer a joint cotnmission of bank¬ 
ruptcy, joint pio|)erty can be recalled 

•from a separate estate, when converted 
by fraud edy, and not, as foimcily, by 
contract cxpiess, or implied inqn acqui¬ 
escence: but the case, where one partner 
is also engaged in a iliocient concern, is 
an e.xception. Ex parte Yunne, 

3 V. cS: 11. 34. 2 Rose, 44. 

3. Un,der a romnission of bankruptcy 
against two partners, ships registered in 
the name of one of them, hut in the or¬ 
dering and dis[)Osition of both, form part 
of the joint estate. P.x parte Bum, 

1 Jacob U Walker, 378< 

4. Under a separate commission, the 


horsed, out of the joint estate, expenses 
incurred in recovering property for the 
benefit of the joint creditors. Ex parte 
Rutherford, 1 Rose, 201. 

5. An agreement between two partners 

on a dissolution of partnership, will nut 
convert the partnership property into e«?- 
parate property; unless, according to the- 
nature of the property, there has been a 
change of possession, in pursuance of the 
agreement; and where, after such disso¬ 
lution and agreement, separate commis¬ 
sions were issued against the two, and 
property remained outstanding in the 
partnership names, and in the order and 
disposition of both, the joint creditors 
cannot prove, under the separate com¬ 
mission, against the retiring partner. Ex 
parte Harris, 1 Mud. 583. 

6. Upon a dissolution of partnership 

between A. and 11., it is agreed, that unt'' 
A. he provided tor, 11. should allow him a 
tliiid of the piofits. H. afterwards 

foriiis a partnership with C., and carries 
imo it the stock of A. and 11.: a com- 
mi'Sioti issues against A. and 11. Held 
that, after the sati.sfnction of the creditors 
of r>. and C., the joint i flects of B. and 

were *lie sejiaraie jmiperty of 15., and 
not the joint pioperty of A. and B. Ex 
parti lUirroir, 2 Rose, 252. 

(5) Eliecf of Partnership upon joint 

Property. 

1. Creditors, as such, independent of 
the etiect of any special contract, have no 
lien or charge.'- on the effects of their debt¬ 
or; hnt, in the distribution of joint estate, 
may obtain payme-nt through the equities 
of the paitners among themselves. P-x 
parte Kcrdal, 17 Ve.s. .520’. I Rose, 73. 

2. Joint Cl editors have no lien on the 
partnership efiects, prior to dissolution, 
until execution; which may* he joint or 
several: their equity, after the dissolution, 
depends upon the rights of the partners. 
E.X parte Rowlandson, 

2V. &B. 173. 1 Rose, 419. 

3. Joint creditors, who have taken 
joint effects in execution, subsequently to 
an act of bankruptcy?'LyT one of the 
partners, cannot retain th^d against 
the assignees under a separate commis¬ 
sion, afterwards issued by another joint 
creditor against the partner. In ike 
matter of tVmtf 

1 Jacob & Walker^ 605> 
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4. The conduct of the parties in u I 5. VM^ere a partner is entrusted wint 


partnership, may supersede the stipula¬ 
tions of the articles, and luise a presump¬ 
tion of assent to a ditferi;nl agreement, 
and an apptohatinn of a mode of dealing 
with the partnership funds, from their 
knowledgo of, and acqnie.-ce'ice in it. 
£.r parte Hair is, 12 V. A: li. 215. 

1 Rose, 437. 

5. Although the property of a part¬ 
nership be in one or more ineinbers of it, 
with an inteicst in the profits merely in 
the others ; yet in bankruptcy, tlie pro¬ 
perly is adininistcied as to the joint cre¬ 
ditors, as belonging to them all. Ex jxtrte 
Hunter, 2 Rose, 3s2. 

(f) Equities brtzvern jaint and sfiiaratc 
Esttdfs. 

1. Under a joint comniission of haiik- 
ruptcy, the sei>arate estate ol one partner 
has a hen on the olhei’s shaie ■'! a'■ur- 
plus of the joint estate, in ll!^pe^l of a 
debt proved under hills drawn ii; the 
name of the firm for a bejiaiate debt, 
and may come in witli tlie olliei separate 

■ editors for the deficiency. E.i jiur/r 
King, 1" \ Cl'. 113. 

1 UoM‘, 2f2. 

2. A partncrshiji is not eiititied to 
j-.rove against the separate esi.ile of an 
individual numl/er ot it, in lespeci ol 
innds drawn by su( h nmnhei out oi itie 
general stock, unless till* same h.r. e l)een 
iiiawn out Iruiidu’ ’ntly. tliat is, against 
the articles of parineiship, witlioni the 
knowledge,consent, piivils, or snli^eipient 
npprobciUon of Ins co-|iaitnerh, o: to iii- 


the entire management of the partnership 
busiiics^ and openly, without disguise or 
coiRealnient, enters in the partn^ship 
hooks the monies withdrawn by him 
fiorn the joint slock, for his separate 
use, it is not ii fraud, which will entiiie 
the joint ciedilors to prove against the 
sep.irate estate ol that partner. Ex pat te 
Sinit/i, 1 G. & J. 74, 

(d) Different Partnerships. 

1. Three persons in partnership, two of 
whom weie also concerned as partners in a 
di'.tinct house, loiiimissioiis issued against 
both lirim : the e'tale ol the two cannot 
claim any tiling against the estate of the 
lliice, luiiil the joint creditors of tlie three 
me luily satisfied. £.i parte Hnygnmis, 

1 C'o.v^ 140. 

2. A joint coinniissiMii ag.unsi three 

parti'Cis, and anothei joint coiniiussion 
against two of the same paitiieis, wlio 
carried on ii distinct tr.ide. Aciidilorof 
the ihiee fui goods sold and deliveird, can¬ 
not prove Ills debt ag.iiiisl the joint e-tute 
ol the two, hut mil) be aiimil eii to [iiove 
against the sejiaralt coiaics ol eai!.. l‘,x 
pm te i'lcita. - (a>\, .372. 

3. 'I'lie creditors of a linn ol ihiee juit- 
ners, mas, under l.ord Ros&lyn’s geiiei.il 
order, pnwe uniler .i conmiission against 
another firm, in winch siu h ihiee are also 
paitiicib. I'jXpuiU IVuithuiiiton, 

3 .Mad. Q6. 

4. Where a joint debt was (laui by ii 
hill drawn bv one of the dchlois, and ae- 


crease Ins private estate. Ex parte Hat ns, 
2 V. A: 14 210. 

1 Rose, 12‘), 4'37. 

3. A joint commissi.>11 against two 

partners, A. and R. A. being .i doimant 
partiiei, til' joint creditois cRcled to 
j«sorl to \he separitie estate of H., 
ibereb) luoduciug a surplus of the joint 
OBtaie. held that the sepaiate creditors 
of B. have a hen upon B.'s share of 
such surplus to the extent which B.V 
separate estate had been diminished, by 
the resort of I' e joint creditors. iJ.r parte 
lieid, • fp 2 Rose, 84. 

4. Joint creditors under an order to 
prove against separate estates, proving 
against one or more of tiieiii, exclusively 
of the rest, the estate so burthened, is 
entitled to reimbursement from the 
others. Ee parte iVithek, 

2 Rose, 3ffZ. 


ceptf’ h> iuiolher, each carrying on dis¬ 
tinct trades; proof was allowed under 
their Separate commission?, 
f.’i parte H r/is/iy, ‘2 \'.& R. 254. 

,Vl///.<r, J j 

—-- tf fiistm/, j 

3. Vt'hcrn sc\ i ral firms are engaged m , 
a joint adventure, the cieditors i>t the ad- 
ventuic, m the event ol bankruptcy, and 
there being, no joint propeily, mnsl prove 
against the separate estates of thr indi- 
vidtials, not of tlie firm- ; hut semhle, the 
estates of th<! firms will be entitled to a 
contribution. Ex parte tf'ytie, 

2 Hose, 393. 

6. Where a man is a partner in ditVer- 
ent firms, each of which becomes batik- 


rupl, the surplus of his separate estate 
shall be applied III dischaigmg the joint 
debts of tlie tiinis, m piuportion to the 
whole uiiiuuiU of the debts pi oved against 
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ich firm respectively. Ex partt Frank- 
lyn. Buck, S32. 

7 . One of three partners as^gns his 
interest in the partnership property to the 
two continuing partners, who covenant to 
pay the debts of the three, and afterwards 
become bankrupt: held, that joint credi¬ 
tors of the tlirce were not entitled to prove 
against the estate of the two. Ex parte 
Fry, 1 G. & J. 9 G. 

XV. Dividewd. 

1 . If a creditor of a bankrupt prove a 
debt under the commission on a bill of ex¬ 
change, and also on a sii pie contract 
debt, but afterwards receives 20 .s. in the 
pound, on the bill of exchange, from the 
other parties ; he cannot take any divi¬ 
dend in respect of the bill of exchange, 
but only on the remaining debt. F.x 
parte Woodman f 

1 Cox, COl. 

2. Bankers appointed under a commis¬ 
sion of bankruptcy, becoming bankrupt, 
their estate cannot have any dividend on 
a debt previously due to them, until the 
whole received by them, as bankers to 
that estate, has been accounted for. Ex 
farte Di bbf 

]9 Ves. 222 . 

3. It is discretionary in the great seai, 

to postpone the dividend bcyonil the tune 
limited by statute 5 Geo. 2, c. 30, s. 33 ; 
but a petition by creditors of surviving 
partners, that the dividend might be post- 
jioned until those who were also creditors 
of a deceased partner, and had filed a bill 
against his representatives, for an account 
of his assets and payment of th‘'ir debts, 
should have gone ia under the decree, 
was dismissed lor want of equity. Ex 
parte Kcndalj 17 Ves. 514. 

} Hose, 71- 

4. The court has aulhorit} to recul di¬ 
vidends which have been oiUered or ac 
* tually paid. 

Ex parte Jlurn, 


6. An order for payment of dividends 
declared upon a creditors petition for that 
purpose, raises (tike the c.xecution iii the 
action for which the petition is substi¬ 
tuted) a personal responsibility against 
the assignee. So, where an assignee re¬ 
sisted the payment of dividends upon the 
ground of ucury, and relumed the amount 
at the bankers of the estate, who failed, 
he, not being able to expunge the debt, 
was ordered to pay the dividends out of 
his own pocket. Ex parte Graham, 

1 Hose, 436 . 

7 . Where an assignee of a bankrupt 
becomes bankrupt, with money in Ins 
hands belonging to the bankrupt’s estate, 
he must rciiiibuise such monies, before he 
is enlilied to any divulcnd upon his own 
debt, under the eonimission to which he 
was assignee. Ex parte B'lgnold, 

*2 Mad. 470 . 

S. Where a banker, appointed under a 
counnibsion of baukiujtlcy, becomes a 
bankrupt, his estate will not be entitUd to 
any dividend on a debt pioved by him 
against the oihei, until full reimbui-semeut 
of all properly of that tslale, beyond the 
amount ol Ins dividend. 

3 V. & n. 130. 


} 


Eofey, 

• Hunter, 
«- Dewdney, 


4 . 




\ 


Ex parte Graham, ^ 


2 Rose, 5y. 

2 lloSe, 2 f6. 
19 Ves. 472 . 
5 Mad. 1()5. 

2 Rose, 59’ (»)• 

5. Payment of a dividend under a se¬ 
parate commission of bankruptcy, against 
one partner, raises a new assumpsit by 
the other, which would deprive him of the 
benefit of the statute of limitations. 

Ex parte Seaman, 


15 Ves. 499 . 


2 Hose, 74 . 

9 . ..ssigi.ees cannot resist llie payment 
of the dividends upon a debt proved, not 
even upon having noiifeid a claim to the 
dividends by a thud person, if surli third 
person does not apply to the court in sup¬ 
port of Ins claim, within a rcasunablc pe- 
iiod alter such notice. Ex parte Aiwpp, 

1 Mad. 603. 

10. A petition by a creditor for bis 
dividend, under the act 49 Geo. 3, c. 121, 
s 1 ‘2, must be considered us a siibstitut'um 
for an action, which a creditor, before the 
stulnte, might Jiave brought: and where 
a thud person has given notice to the as¬ 
signees of a claim to such divideiicU, the 
creditor need nut make lum aVitffy to the 
petition. Ibiil. 

1 Mad. 6'03. 

11. Assignees cannot refuse to pay di¬ 
vidends, winch are declared. If they ob¬ 
ject to a pro jf, they should present a pe¬ 
tition to expunge it. 

FjX parte Whiteside, Rose, 319. 

- Graham, ] Rose, 458. 

12. And unless the assignee succeed 
in impeaching the debt, they are person¬ 
ally responsible for the dividend* £■ 
parte Graham, 

1 Rose, 458. 
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^ XVr. Bakxrvpt. 
i, (a) Surrender, 


IS. Upon a petition to be paid a divi* 
dend, the debt cannot be disputed. 

Ex parte Loxleyt Buck, 456. 

- ■ " TIadges, Buck, 524. 

14. Upon a petition by a creiiitor for 

his dividend, the assij'nees can only re¬ 
sist the payment, upon such grounds as 
they could have defended an action ])re- 
vioue to the 49 Geo. 3, c. 121. Ex parte 
JJodges, Buck, 524. 

15, Upon a petition, under the statute 
4p Geo. 3,c. 121, s. 12, for the payment 
of dividends upon a debt proved, the order 
of dividend has been received, as in itself 
tstablishingthe petitioner’s case ; nor is it 
an answer to the application, that a peti¬ 
tion of the assignees to have the proof of 
the debt expunged, has been presented 
and is in the paper: in that case it is 
usual to make the order for payment of 
the dividend, hut to reserve the ijuestion 
of costs until tlio hearing of the petition 
to expunge. Ex parte Whtt'Xill, 

2 Hose, 161. 

J6. Order for payment oi a dividend 
m bankruptcy, with interest and costs, 
ifbtained on petition under the siatuie 4‘1 
•'»cn. 3, c. 12), s. 12; the assignees not 
being prepared Instate a proper objection 
to tile proof ot the debt, i.’j pnric Atkin¬ 
son, 3 y. tx B. 13. 

17* B., a creditor of the bankru|)ts, as¬ 
signs hts estate and the detns <ine to Inin 
to trustees, in payment ol his creditors, 
and aflerwaids proves his debt under the 
roiumission. llelthat the assignees 
under the commission, were not cniitled 
to deduct from the dividend on tiiat proof, 
a sum due from B. to them foi costs, 
upon the dismissal of a bill tiled by B. 
against them, and dismissed subseijneiit 
to the assig.iment, and prior to the proof. 
Ex parte Whitehead, 1 G. & J. 39. 

13. Half of the dividends upon a prool 
of £500, in respect of a legacy to the 
wife of th^ bankrupt, ordered to be paid 
to her without a reference. Ex parte 
Newham, 1 G. & J. 40. 

19- A creditor, holding a bill of ex¬ 
change with the bankrupt’s iiaiiiC upon 
it, proves a debt upon a deposition, stat¬ 
ing that he hc'.ds the bill us security, and 
subsequently*receives 15«. in the pound 
upon the bill from other parties, and 5s. 
in the pound upon his proof: restrained 
from receiving further dividends on the 
atoount of the bill. Ex parte Uitffbrd. 

lO.& J.41. 


1. The court will not appoint a new 

meeting for the bankrupt’s surrender, ex¬ 
cept be makes out a case of surprise, or 
unavoidable accident, which prevented 
his obeying the acts of Parliament; and 
the couit refused, where, at the desire of 
his assignees, the bankrupt stayed abroad, 
to get in his etiects, till after the usual 
period for his surrender had elapsed. Ex 
parte Dav son, 2 Cox, 48. 

2. .’Vn order of the Lord Chancellor on 

the coinmissioners to take the surrender 
of bankrupt after the time, is merely an 
authority to the commissioners to take 
the exauiination, and as a sort of record 
that the I.ord Cimncellor does not think it 
lit that the bankrupt should be capitally 
prosecuted. Anon. 15 Ves. 1. 

3. But such an order docs not protect 

the bankrupt liom prosecution. Ex parte 
Jackson, 15 Ves. 116'. 

4- The court will, at its discretion. 
Older conmussioners to accept the sur¬ 
render ol a bankrupt, after the usual time 
tor suru'iideriiig has elapsed, noiwith- 
statuiing the assignees oppose. Ex parte 
Sinks, i Mad. 248. 

2 Uose, 381. 

5. An order by the Lord Chancellor to 
enlarge the time tor a bankrupt’s surren- 
deimg to pass his last examination, must 
be made six days before the e.xpiratiun of 
the forty-second day. Ex parte Du Freme. 

1 Hose, 311. 

6. A bankrupt in prison for debt is 
eniitleil to be carried before the commis¬ 
sioners, that he may surrender himself, at 
the expense of the estate, notwithstanding 
the estate is insolvent, and the bankrupt 
might, upon a suinniary application, have 
obtained his discharge. Ex narh Emerv, 

Buck, 527. 

• 

(5) Protection from Arrest, 

• 

1. The privilege of a party from arrest, 
while attrnding ins own cause, extends to 
a bankrupt on his retuia from attending 
his petition, fur leave to surrender after 
expiration of the time; having deviated 
no farther than to call on the solicitor to 
arrange the proper steps for giving effect 
to the order. Ex parte Jackson, 

15Ve5. 11«. 

2. The protection of coumussioners of 
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‘bankruptcy, granted at a private'oieeting, 
oil the application of the bankrupt, the 
day after he was served with notice, and 
before the first public meeting, ’is good; 
and where the bankrupt was arrested, the 
plaintiff in the action was ordered to dis¬ 
charge him, and the officer to pay the 
costs. Ex parte JEood, 18 Vcs. 1. 

1 Rose, 4b'. 

3. The Crown not being bound by the 
statutes of bankruptcy, the protection of 
a bankrupt from an extent is limited to 
actual attendance upon the commission¬ 
ers for the purnose oi bis e.xaminiitiun, 
and that upon me common law privilege 
of a witness or party; bui this does not 
extend through the intervals of adjourn¬ 
ment, by the statute. Ex parte Temple, 

2 V. A: U. 391. 

2 Rose, 22. 

4. A bankrupt is protected from arrest 
under an extent, while attending the com¬ 
missioners on the day appointed for his 
examination, and remaining in another 
room in the same house during an inter¬ 
val of adjournment on that day, on the 
general principle of law protecting a wit¬ 
ness. Ex parte Russell, 19 V'es. j6'3. 

1 Rose, 278. 

5. A bankrupt will be protected under 
the statute 5 Ceu. 2, c. 30, s. 5, through ! 
the whole pciiod of his examinatu'ii, 
though enlarged by the commissioners, 
and though they omit to endorse the ad¬ 
journment on his summons. Price’s Case, 

3 V. & R. 23, 

6. When the commissioners adjourn 

the last examination oi a bankrupt, he is 
privileged, by statute 5 Geo. 2, c. 30, 
from arrest during the whole of the day 
to which It is adjourned. Ex parte Simp¬ 
son, 2Wil. 127. 

7- The statute 5 Geo. 2, c, 30, s. 5, 
protects a bankrupt from aiiest during 
the whole day of his passing nis last exa¬ 
mination. Ex paric Daxtes, 

Duck, 80. 

S. AltluHigli the time has been enlarged 
by the commissioners. Simpsons Case, 

Duck, 424. 

9. Where the last examination is ad¬ 
journed sine die, the bankrupt is not pro¬ 
tected from arrest. Ex parte Woods, 

1 G. & J. 75. 

10. A bankrupt, whose last examina- 
tiou had been adjourned sire die, and 
who, at a meeting held under his com-, 
mission for anotter purpose, gave Ins 
vulunlai\’ attendance befoic the commis¬ 


sioners, in order to be examined, and ie 
there arrested : held, to be entitled to his 
discharge, on general common law prin¬ 
ciples, and ordered so to be, with his 
reasonable and necessary cbaiges, to be 
paid by the solicitor and the officer. Ex 
parte Ross, 1 Rose, 2<)0. 

11. Bankrupt arrested before the time 

for final examination, which had been 
extended beyond the forty-two days, had 
expired, entitled to be discbai ged. in the 
matter of Dalton, J 11. & 11. 130. 

12. A bankrupt, in custody at the 
lime of Ins sui render, and ublainiiig his 
protection, is not privileged against sub¬ 
sequent detainers. Ex parte Goldie, 

1 Mer. 176’. 

2 Rose, 34 3. 

13. Where the arrest is illegal, all the 
detainers are rendered inoperative; and 
it makes ii<» ditlereiice whether such writs 
are lodged betore or otter the arrest: id 
where the arrest is of a bankiupt, bo 
must give notice to the plaintiff's in the 
retainers of his application to the Great 
Seal for his discharge. Ex parte Ross, 

I ] Rose, 260 . 

i 14. The commissioners can give no 
diiections whicii will piotert an officer 
Ironi tiie legal coiasequeiice ol dischargiog 
bis pi ISO tier. JOtd. 

13. in every case of pnvilcgp, uml 
mure paitiriiiiiity in that ot o bankrupt, 
parties giiiltv ot a violation must abide by 
tbe consequence, bo, where a liaiikiupt 
had been arrested utter his suirender, ho 
was ordered to lie put into the situation 
'■e was in previously to the. arrest, and at 
the costs of the officer who arrested him. 
Ex parte Wood, 18 Ves. 1. 

1 Rose, 46. 

1C' Where thesulicitoi under tbe com¬ 
mission was the attorney in the action, 
and employed the officer for the arrest, 
but the bankrupt had neglected opportu¬ 
nities for his discharge, the solicitor 
and officer were ordered to pay tbe costs, 
which were limited to reasonable and 
cessary charges attending tbe arrest. Ex 
parte Ross, 1 Rose, 260. 

1 7* Bankrupt arrested in returning from 
commissioners, to whom he had surren¬ 
dered at a private meeting, cannot be dis¬ 
charged on motion. Sccus, if he had been 
taken under any circumstances amounting 
to a contempt of court But leave was 
given to apply by petition immediately. 
In the matter of - 1 Rose, 230. 

1 8. An order of the Chancellor for the 
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discharge of a bankrupt after arrest by a 
creditor, is upon the plaintiff in the 
uctiou, not the gaoler. Attou. 

15 Ves. 1. 

19 . But where the bankrupt is arrested 
under an extent, the order to discliaige is 
upon tlie gaoler, and not, as in the case 
ot a private creditor, on the party. £x 
j/aiic Rtimil, 19 Ves. |6‘5. lUose, 27S. 

20 . Where a creditor arrested llie bank¬ 

rupt, while under the protection of the 
statute 5 Geo. 2 , c. 30, s. 5, the order 
was, that the plainiiff in the action do 
cause him to be forthwith discharged. 
Jix parte Davits, Buck, 81. 

(c) Eraminaiion, 

1 . A bankrupt, though his conduct be 
fraudulent, has a right u» an tnsjieclion oi 
Lis books, &c. under the statute 5 treo. 
2, c. 30. s. o, for the purpose of his e\- 
ainiiiatimi; to a list of the liebts proved ; 
and to have his necessary wearing ap¬ 
parel delivered up to him. 

VMuit may he retained as h’s neces- 
'■ary wearing apparel, within the icrins 
■ C the exception, must be dcternnued by 
hull at his last exaniinatuiii, al the peril 
(d indictment. Ex parte Russ, 

17 Ves. 37-1. 1 Uose, 33 . 

2. The bankrupt is not bimijd to an- 

g'ver any question that lias a tendency to 
acrusehimof a criminal act, but is lia¬ 
ble to coniiniiment, if, on that accoimt, 
LiS answer is unsuti ‘actory; it is no objec¬ 
tion to his answering, that his answer 
tends to criminate aiiolhcr person. Ex 
pttrtc Oliver^ 2 V. dr B. 244. 

1 Uose, 407 . 

3. 7'ln Lord Chancellor will not make 

an Older upon commissioners how to 
conduct the examination of the bankrupt. 
Ex parte Crtdland, 3 V. iV B. .94. 

2 Rose, U)4. 

4. A biftiknipt cannot be required to 

procure, at the expense of bis friends, 
means of completing bis examination, 
not within his own power. Ex parte 
Cridlandf 3 V. & B. 103. 

2 Uose, 170 . 

5. Whetliei for the purpose of deter¬ 

mining ihat’the answers of a bankrupt, 
on his examination, are ursatisfacloiy, 
tlie commissioners cun resort to the 
evidence of third persons— Qaare. Crow- 
hy'sCase, 2 Swan. 1. 

Buck, 2t>4. 

6 . it is not sufficient that the bankrupt 


answers fully, roundly, and positively; 
is necessary that he should answer ere* 
dibly aiiji satisfactorily. Hid. 

7 . A ^bankrupt, on his examination, 
answeting a question which embodies a 
statemcui of what be said or did on a 
loinier day, without denying or qualifying, 

IS undcistoud to admit the statement. 

S. C. 2 Swan. 79* 

8. But this is not extended to state¬ 
ments of il.e acts of third persons./tiVf.80. 

9 . A bankiupt car.nol refuse to disco¬ 
ver the particulars relating to his estate 
and eirects, although such informatiou 
may lend to shew that he has committed 
a criminal act; bi.t if the question put 
to him, be, whether or not he has 
done an act cleat !y jf a criminal nature, 
he may refuse to answer it: so, where a 
petition prayed that the creditors might 
he at liberty to examine the bankrupt, 
wbetlier he, or any person in trust tor 
him, or for his bciiefil, have received, or 
are to receive, any sum of money, or other 
valuable conaiiieiation, fur liis having re¬ 
signed, or as ail inducement to resign, the 
otiice of town-i'lei k of the city of Bristol, 
It was dismissed. Ex parte Cossens, 

Buck, 531. 

10. Where the bankrupt is fixed with 

the tact of having received money, which 
be has not legally employed, he may re- 
luso to say that be has used it illegally ; 
but then he must account lor it as still in 
his possession. S. C. Buck, 541. 

11. A bankrupt bound to d ocluse to 

liie commissiuners all circumstances re¬ 
lating to bis pinpeity, notwiihslandmg 
that sucii disclusure may tend to es¬ 
tablish an act of bankiuptcy. Pratt's 
casep 1 C.1. ^ir J. 58. 

(d) Commitment and Discharget 

1. Commitment by commissioners of 
bankruptcy, for an unsalisfadtory answer, 
of the bankrupt, illegal; the recital of the 
pi eviou| examination not correctly stal¬ 
ing the admissions upon which the 
question was founded. £.r parte Hiatus, 

18 Ves. 237 . 

2. Order may be obtained on applica¬ 
tion of a bankrupt committed, to bring 
him again befoic the comiiiibsioneis; if 
no effects, the commissioners to meet 
gratis, but the fees to be paid out of futuie 
effects, if any. If re-committed, the bank¬ 
rupt would find It difficult to obtain 
another order. E,r parte Cohen, 

18 \'cs. 294 . 
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S. Commitment of a bankrofty on a 
question whether he had communicated 
to his assignee, according to the direc¬ 
tion of the commissioners, where and 
how, persons named by him as debtors 
were to be found, and if not. why not, 
answered *' he bad not, and could state 
no reason why:” held, to be illegal, and 
the bankrupt discharged on liabtas 
Cofptu, the commissioners not having 
power to commit the bankrupt for not 
answering them through his assignees, 
unless the bankru])t has pledged himself 
so to answer, at^.sueb pledge must appear 
upon the warrant, to enable the Lord 
Chancellor to commit under tlie statute, 
5 Geo. 2, c. 30, s. 18. Ex parte 
Vassidiff Ip Ves. S24. 

2 Rose, 217. 

4. A bankrupt being committed by 

the commissioners for not answering, 
it appeared, that, in the qt“-stions put to 
him, the commissioners had stated facts 
of which they were informed by the 
deposition of the messenger, hut the de¬ 
position was not set forth in the war¬ 
rant, nor did it thereby appear to have 
been read to the bankrupt, at the time of 
his examination. Held, that the warrant 
was defective, and as the defect was 
substantial, and not merely formal, the 
court could not commit the bankrupt 
under 5 Geo. 2, c. 30, s. 17- ('rouiry’s 
case, 2 Swan. 1. Buck, 26'4. 

5. In deciding the validity of a com¬ 

mitment of the bankrupt, the court can¬ 
not travel out of the return. Ilnd. 

6. If commissioners think that the 
bankrupt bas not answered satisfactorily 
upon his examination, they are bound to 
commit him ; but he may be discharged, 
either upon bis satisfactorily answering to 
them at a subsequent time, or ujion his an¬ 
swer already given being deenicd satisfac¬ 
tory by such other jurisdiction as he shall 
he brought before, by writ of Habeas Cor¬ 
pus. Ex parte Oliver, 2 V. 6: R. 244. 

1 Rose, 407. 

7* In this instance, the answer of the 
bankrupt not being satisfactory, he was 
not discharged; but the commissioners 
were recommended by the Lord Chancellor 
to proceed to examine him farther. Ibid. 

8. Upon a question of discharge from 
commitment by commissioners, the Lord 
Chancellor will not go out of the return 
to the writ of habeas corj)us, into the con¬ 
duct of the bankrupt under the bank¬ 
ruptcy, or into any examination, other 


then that stated in the return to the 
writ. Ibid. 

p. The commissioners cannot recom¬ 
mit a bankrupt upon the original war¬ 
rant of commitment; all the examinations 
connected with the cause of re-commitment 
must be stated in the warrant, so as upon 
the face of the return authentically and im¬ 
mediately to present the propriety of de¬ 
tention to the consideration of the court or 
judge to whom the bankrupt may apply for 
his discharge. 'J'his may be done either 
us an original warrant of commitment, 
or of detainer in the nature of a supple¬ 
mental warrant. 

Cmmbe's case, 2 Rose, 3pf». 

Bnnctt’s case, 2 Hose, 400 . 

(c) Suits and Actions by. 

1. If a commission of bankruptcy is¬ 

sues against a party, who has a sut of 
money in his bankers hands, and owing 
to a compromise among the creditors, 
the commission, although in force, is not 
cxeciiteil; the Court of Chancery will 
not, under these circumstances, interfere 
to prevent the parly against whom the 
coiiiniission has issued, from recovering 
the money at law from the bankers, al¬ 
though the cumniissioii remains in force. 
Fuller V. Gibson, 2 Cox, 24. 

2. The inconsistent decisions, that u 
bankrupt unccrtificated has no property, 
but yet may acquire it by action, cannot 
be reconciled; but they are both settled 
points and not to be disturbed. 

Ex parte Lees, J 6 Ves. 474. 

3. A bankrupt may be restrained by 
injunction, from vexatiously disputing his 
commission. Thorpe v. Coudall, 

17 Ves. 393. 

4. A joint creditor, having sued out a 
separate commission of bankruptcy, proved 
his debt under the commission^ and voted 
in the choice of assignees, may afterwards 
join the bankrupt as a co-defendant in an 
action against his partners, upon giving a 
full indemnity, and undertaking to take no 
advantage of the verdict or judgment 
against him, and paying the costs of the 
petition. Ex parte Read, 1 V. & B. 34ti. 

5. Afterwards, the bankrupt’s name was 
ordered to be struck out of the joint ac¬ 
tion, if the plaintiff at law did not give an 
indemnity within a week. 

S. C. 1 Rose, 460. 

6 . The court will restrain a bankrupt con¬ 
troverting his bankruptcy froii) vexatious- 



SuitSt 4'®* h {BANKRUPTCY XVl,] Alhmamti 0^ 


ty bringing actions against his assignees: 
blit will not so interfere U(>on the ground 
that the bankrupt has failed upon the trial 
of one artitm, and an application fora new 
trial; and was about to bring a second uc- 
lion. Ex pai tc Jitjnnt, 

IV. vVlJ. Vll. 2 Rose, 1. 

7. A bankrupt cannot iile a hill against 
a debtor to his estate, on the ground ul'thc 
invalidity of the coniuiission, undofcollu- ^ 
sion between Ins assignees and the debtor; 
the proper course being an uction to try 
the validity of the coiiinnssion, or a peti¬ 
tion to remove the assignees; a bank¬ 
rupt cannot represent the creditors under 
his commissiun, they ninst he represented 
by the assignees, llamnumd v. Atlixowl, 

3 Mad. 1 j8. 

8. Where the Question is, whetliei an 

assignee who has no inteiest, as a credito.’’, 
to the estate, or a peiitioning creditor, up- 
0(1 \>ho!n idliinateiy a gieat deal ot ex- 
punce mu.-t iail, shall have tlie snpfrinlen- 
d.uice of an action brought hy the bank¬ 
rupt, to try the validity of his eonnnis- 
sioii, the latter must he pieieired. '1 he 
jM'titioning cjeditor was, theiebne, in this 
‘ I'se. orJeied to have the conduct ol such 
uetioii, fully indeiiuiif)mg the assignees. 
/vi jHirlc Sfdt ert, 2 Uos'j, (i. 

y. Where a bankrupt has petitioned to 
supersede Ins cnininission, and no act of 
h.inkruplcy appears upon the pruceedii.gs, 
if the court thinks lit to pernnl the assig¬ 
nees or petitioning crniitor to try the ipies- 
li ui, whether Iheie ire any act oi acts of 
haukiuptcy in an issue or action, it will 
reijiiirc, that they should, previously to the 
trial, deliver to the bankrujit a particular 
of the speci'ic acts or act of bankruptcy, 
on which ’.hey intend to rely. Ex parte 

iwoi/, 2 Rose, 1()2. 

10. The court, sitting in bankruptcy, 
will not resliaina creditor from pursuing 
his legal remedy, if he has not come in un¬ 
der the couHiiissinn; hut the court, by or¬ 
der, restrained tlie bankrupt from proceed¬ 
ing in an actum of ejectment, hroaght by 
him at the instigation of two cieditois, 
who hud proved their debts, to recover 
possession of premises sold under the com- 
iiiission, whicn had been ar(|uiesced in for 
seven years. •Ex parte (!i ant. Ruck, . 90 . 

11. Upon a petition to expunge the 
proofs upon certain bills of exchange, an 
action hud been directed to be brought 
against the bankrupts, to try the validity 
ol the debt. A iiiutetial witness being 
abroad, the court of common law put off 


the trial# It wa* ordered, upon petitimil 
that the bankrupt should be at liberty to 
lile a hifl lor u commission, to take the 
cxainiiiaviun of the witness abroad. Ex 
parte Votes, Ruck, 293. 

12. Wliere the last examination ol a 
bankrupt was lepeatedly adjourned, in or¬ 
der that he might produce a written ac¬ 
count, and the bankrupt referred to a writ¬ 
ten account, as the only mode of e.xplam- 
ing Ins (r.dti and dealings; and the last 
ndpaiinment was made upon his ussiirauce 
that he would produce such account, if 
fuitiler time was given; held, that such 
account, not being produced, nor any sa¬ 
tisfactory reason given for not producing 
it on the day to which the adjournment 
was made, the con missioners were justi- 
lo'd 111 couimittiiig. Stanlfi) (t<iil-lanfs 
Case, 1 G. be J. ‘10. 

(/) AUo'xancr. 

1. Wiiere the hankrupt has not receiv’- 
rd the allowance, to which he is entitled hv 
till- act, undei his first commission, it will 

j he oniv leil to be paid lo tlic assignees nn- 
I dcr a second commission issued against 
I iii-n; and the payment is so much of 
couise, that service on the hankrupt is 
imnece3S.iry. Ex parte jiJilU'r, 

■Z Cox, 213. 

2. A hankrupt has no right to an allow- 
.■vnee by payment of divuieiuis to the joint 
creditois, under the usual older lor a liis- 
Iribntum of the joint estate, under a sepa- 
r.'.tc coinmisNioii, the distribution not being 
under the statute. Ex parii Earlou, 

2V. eVB. CUO. 1 Rose, 4.21. 

3. bankrupt, under a separate com¬ 
mission, paying Ins separate creditors 20*-. 
in the pound, will not, theiclme, be enti¬ 
tled to ai. allowance against the claim of 
joint credit irs to the sur[)liH, ijuder the 
usual order. Ex parte Ualmis, 

3 V. lS: li. 1.07. 2- Rose, 9-5. . 

4. r.aiikiupls, under a joint coiniius- 
sion, cannot claim an allowance niuit t (he 
act of pailianicut, unless boUi tlie joint 
and separate creditors who have pi over!, 
are paid lO.v. m the poui !; and though all 
the creditors w ho have proved have been 
paid 10s. in the pound, if one of the hank- 
riipts bus not obtained his ccrtiticate, the 
other, who has, cannot separate himself 
from his partner, for the purpose of claim¬ 
ing the allowance. £x parte VitxeU, 

1 Mad. (>S. 

5. Under a separate commission 

6 
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i.gainst one of n partnership, and tie usual 
order for keeping distinct accounts, the 
joint estate paid 18v. in the pogiid, and 
the separate estate Qs. Held, tnat the 
bankrupt was entitled to no allovviinrc un¬ 
der the statute, the payment to the joint 
cmlitors being strictly not a payment un¬ 
der the bankruptcy, hut under llie order, 
in the iialurc of a decree upon a bill for 
an account in ctjuity. Ex parte Earluir, 
2V.<S£ B. t;t)9. 

1 Kose, 421. 

(). And also where, under sinuiar cir¬ 
cumstances, the joint estate paid 17 s., and 
was suflicieiil to pay the remaining ds. in 
the pound, leaving a surpius in the hands 
of the assignees, and the separate estate 
had paid 3s.; and, upon taking the pait- 
neubip accounts, a balance appealed in 
favor of the solvent partiieis. lleid, that 
the bankrupt was not enlilh^il to an allow¬ 
ance tinder the slalute 5 th'o. 2 , c. :50, 
6 . 7. Ex parte Terrell, Buck, 3 to. 

XVII. Cl'.IlTiriCATE. 

(a) Signature ly Creditors. 

1 . The proof of the petitioning credi- 
lor’s debt, upon opening the coniniission, 
does not of itself entitle llie creditor to 
sign the certifleate. Ex parte Daiis, 

2 Cox, 3.93. 

2 . One partner, though the jiarliiership 

be dissolved, may sign the certilicate for 
a joint debt, proved under tlie comnnssion 
by himself and his co-partners. Ex parti 
Mall, 17 V’es. 62 . 1 Rose, 2. 

3. A creditor, though, at the same 

time, the executor of another creditor, can 
only sign the certificate once. Ex parte 
Straccy, 1 Rose, (io'. 

4. Certificate wa-: sent back, whe.re 

creditors had signed it before ibe bank¬ 
rupt had passed his last exannndtion. Ev 
parte Broxen, I Rose, 176 '. 

^ 5. One partner, on belialf ef all, n.ay 

aign the certificate. Ex parte Hodgkin- 
J9 Ves. 293 . Cooper, 99 . 

2 Rose, 172 . 

6. One of several trustees raiinut sign 

the certificate for himself and his co-triis- 
tees, without authority for that purpose. 
Ex parte liighy, ' 19Ves.463. 

2 Rose, 224. 

7 . Creditors have an absolute discre¬ 
tion to refuse to sign a bankrupt’s certifi¬ 
cate. Ex parte Crullaad, 

3V. & B. 103. 

2 Rose, 170 . 


(V) Signature by Commmiotiers. 

1. It appearing, on the bankrupt’s ex¬ 
amination, that he bad lost more than 
X'.?, at play, at one time, this cannot be 
expunged from the examination, for the 
pill pose of enabling llie cotiimissioiicrs to 
sign the certificate, though consented to 
by the creditor, at whose instance it was 
inseiled. Ex jmrte Burti^t, 

2 Cox, 49 . 

2. The judicial discretion of the eoiii- 
missioncis, as to signing the bankrupt’s 
rerlilicale, is not subject to tlic control of 
any court. Ex parte King, 

13 Vfs. 126 . 

3. Where the bankrupt’s certificate is 
sent buck, for llie purpose of letling 111 
otliir creditors, the conmiissiouers aie 
nol coiiliiied by tliat oliject, nor bound liy 
tiift original ccililicaU; but tlie wliolc is 
open to tlicir judicial discretion, tic' ori¬ 
ginal a’ld siipplcmeiitul act uniking bin 
one reililicalc ol the latter ilatc. Ibid. 

4. '1 lie solicitor employed l>y the bank¬ 
rupt to procure Ins certificate, ncgiccling 
to obi;unthi.-signutuicof the coinniisMon- 
ers to the ccniticatc, vvliicli bad lueu 
long bcfori' signed by the (iiopcr tiuiiiljcr 
ol cicdUors, oidfied to deliver iiji llie cer- 
lificale and iillidavits to the bankrupt, 
and to pay the costs of the application. 
Ex parte Uoiightun, 1 C. &: J. 14. 

(r) Allo-x wiee or Staying by the Chan- 
a Ilur, 

1. Though a bankrupt’s certificate 

would be ' Old, if obtained by money, even 
wuhout Ins (invity, yet the I,ord Chancel¬ 
lor refuseil to slay the allowance, upon 
mere* suspicion, not supported liy affida¬ 
vit, and denied by the huiikrujit. Ex 
paite hall, 17 V^;s. 0'2. 1 Rose, 3. 

2. 'I'lie court doubted the propriety of 

sending the certificate back to the com- 
imsbioners, to be reviewetl; but, judging 
from circumstances, appearing on the 
bankrupt’s examination, there had been 
concealment, the certificate was stayed. 
Ex parte Bangley, 17 Vcs. 11 7 . 

1 Rose, 187 (n). 

3. Until it has been allowed by the 
Lord Chancellor, the instrument, certify¬ 
ing the bankrupt’s conformity, is not 
strictly a certificate, so that an alteration 
in it, before it is allowed, does not vitiate 
the stump , Ex parte Sawyt r, 

17 Ves. 244. 1 Rose, I4l. 
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4. When concealment of property is 

established, the great seal will refuse the 
ccrtiriCHte,$c‘C««, where concealment is on¬ 
ly alleged, upon information and belief. 
Ex paric Joseph, 1S V'es. 340. 

1 Hose, ISl. 

5. The law has left it enliiely to the 

caprice of the credilois to sign the rertifi- 
calf ; hut if the butiknipt i>rn|ic(ly ciui- 
forins, the connnissioners are bound to 
certify, and the Lord Chancellor to allow, 
the certificate, without regard to the con¬ 
duct of the bankrupt, previously to the 
baiikruptc}'. Ktid. 

6 The authority of the commissioners 
and the Lord Chancellor over the ccitili- 
cate, is confined to conduct under tlie 
commis.sion, not like ilie general discie- 
tion of the creditors, to sign or refuse. 
Ex parte Gardner, 1 V . tV B. 45. 

1 Hose, 37 T- 

7 . The court will not flay lh»> ctitiii- 
cate upon a legal objection (as losing at 
cards, Ac.), unless it be clearly cstaiiii-h- 
eif; because, by the ccrti (icate, the court 
withholds an opportunity of having it 
tried before a jury. Erpurh Kcniirt, 

1 V. \'B. ]t)3. 1 Hos-', 331. 

8. The cerlilicele, under a sepatale 
coniinissioii of bankruptcy, hingbdoie 
the Ixird Clianrellor for allowance, will 
not be stayed by the suing out a joint com¬ 
mission. In tins ca^e, an 01 di r was ui'i'le, 
uliowuig the certificate, but unpininding 
the sepaiatc coinmi-sion, ami iiaiisieiiing 
the proceedings ami ji'oots’’inler n to the 
other coniinission. Ex parti I'w/un, 

1 V. & B. 308. I Uose, 43 I (n't. 

f). A bankrupt who, knowingK, (lei- 
niits one fictitious debt to be piovcii, is 
not cnlil'gd to his certificate. iViyi/c- 
hurpth's Liise, 3 V. iv B, 113, 

10. Petition to stay ecrtnicate, alleged 
npon information and belief, tbal the 
baiikru|il hm! engaged in stock-jobbing 
Iransactioru, and had acknowledged, to a 
person mimed, that he had lost a particu¬ 
lar sum. 'the bankrupt, by aflidavit in 
answer, denied the loss, but did not deny 
the acknowledgment. Held, that the ob¬ 
jection to the certificate being such as 
could be tried at law, was not sufTicieiit to 
stay it, whare there was a doubt of the 
fact, as there was in this case; but, as 
the acknowledgment of the loss was not 
denied, the petition was dismissed, with¬ 
out costs. Ex parte Endcrby, 

5 Mad. 76 . 

11. It is no objection to the allowance 


of the CjTtificatc, that the assignees have 
permitted the bankrupts to carry on busH 
ness on the same preini-ves, and in the 
same liitn, and to cuntinue in their houses 
clegantlyjfurnished; or that theliankrupts 
have lelained in their hands money, :,s 
assignees under other coninussioiis. Ex 
parte Anderson, 1 Rose, 93 . 

13. It IS not a ground for staying a 
rertiliciite, lliat the party having been 
before a b.ankrupt, tlie coiiinu^sioiieis 
had omitted to certify that fact according 
to Lord Apsley’s order. Ex parte Black, 

1 Hose, 60 . 

13. An objection, in point of form, to 
the proof of a debt, will not avail against 
tlie allowance of the certificate. Ex pnrlc 
Slrace>f, 1 Rose, 6'6. 

1 4. I pon petition of creditors for li¬ 
berty to prove, and that tbc certificate 
might ill tbc nie.ui time br stayed, tbc 
latter pint of the ajipliration was leuised, 
no salislaetory reason being given for not 
having proved before. Er piote Di/son, 

1 Rose, 67 ("). 

J5. That the bankrupt’s accmmis are 
ill a slovenly state, is no ground for stav¬ 
ing the ccitilicato, unb ss lo'has rdused 
bis assistance to explain 01 air.ii'ge ibem. 
Ex partt Ha\c\on, Had. 

16. CerlilicMte was slaved wlure l!ie 

bankrupt bad sollered a liclilioti.N d-!»i lo 
be pioved, it bi'Ui.'. evidence tiiat be b.id 
not made a lull discovery. Ex pnilc 
Lajiirt, f Rase, 330 . 

17 . H is not an onjectiuii to the ceiti- 
ficale that the bmkinpt lias not obt iined 
bis rertifioaie iimie. a tormei commission, 
.mil that Ins est.ite will not pay 1 jj. in the 
pound. Ex parte Thompson, 

1 Rose, 285. 

IS. Nor that liie proofs, if upon actual 
debts, have been made by relations of the 
haitkrupls. ExpaiU Catdncr, 

1 A B. 4.5. 1 Rose, .378. 

1.0. That there is a petition jicndmg, lo 
supersede the commission, is no objeciiouT 
to the allowance ot the ceititicate, which, 
while the commission stands, the bank¬ 
rupt is entitled to, unless there be objec- 
tiuus exclusively attaching upon it Ex 
parte lionsor, 2 Rose, 61. 

20. The Lord Chancellor expressed his 
determination, and desiied it to be under¬ 
stood, that he never would allow a certi¬ 
ficate, wlieic it appeared that the bank¬ 
rupt had knowingly sutfored ticlitiousdebts 
to be proved agmusl his estate. Ex parte 
sitiiliy, 2 Rose, 71 . 
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i 21. An objection by creditorsijn Scot* 
land, that the bankrupt Avas properly the 
object of a sequestration, and tliat the 
question of sequestration was ihen de- 
jiendiiig in the Court of Session, will not 
avail against llie allowance of the certili* 
cate. Kv parte Cockayne, 2 Hose, 233. 

22- \\ here, under a separate conmiis- 
sion, the separate debts were very small, 
and the joint creditors resided in Sicily, 
whither the bankrupt bad traded; the 
c(>urt refused to allow the cerlilicate till 
thejoiiit creditors had had an opportunity i 
of coming in undtr the commusion. Ex 
parte liasarro, I Hose, 266 ’. 

23. Certificate staye’, that creditors 
abroad, whose debts would turn it, niighl 
Lave an opportunity of assenting or dis¬ 
senting. Ex parte Lord, 2 Hose, 421. 

24. A creditor, having the bankrupt 
in custody, and petitioning for liberty to 
prove and stay the certificate, must dis¬ 
charge the bankrupt. Ex parte ImicI, 

2 Rose, 421. 

25. Semhle, a petition to stay a certi¬ 

ficate before the bankrupt has passed bis 
last examination, caiuiol be supported. 
Ex parte Croomc, lJuck, 39. 

26*. The court will not stay a cf rtdicate 
u| on the petition of u creditor wlio has 
not come, in under the commission, and 
who has the means of trying tlie validity 
of the certificate at law. Ex parte Dod¬ 
son, Buck, 225. 

27. Upon a petition to stay a certifi¬ 
cate, imputing conduct to the bankrupt, 
which, if proved, would amount to felony, 
the court will not direct an issue to tiy 
the fact of conformity. Ex parte iscutf, 

Buck, 275. 

28. Upon a petition to stay a certifi¬ 
cate, on the ground that the bankrupt 
bud lost five pounds at a borse race, an 
issue was directed. Ex parti Henderson, 

Buck, 5 . 57 . 

29- Certificate not stayed upon mat er 
‘contained in afhdavits in reply, whire 
the petition and atliduvits filed with it did 
not make a case for staying it. A'r parte 
Cmdall, i fJ. & J. 37. 

30 . A mortgagee may petition to slay 
a certificate. Ex parte Whitchvrck, 

1 G. & J. 71. 

(t0 Operation of Certificate. 

}. The bankrupt statutes do not bind 
the Crown. Ex jmrie Uusscif, 

19 Vcs. 165. 1 Uoic, 279. 


2. An order of the Court of Chancery, 

for the payment of a sum of money, may 
be proved under the commission, and will 
be barred by the certificate. Wall v. At¬ 
kinson, Coop, 198 . 

2 Rose, 196 , 

3. A creditor’s signing the certificate 
of surviving jiartners does not release the 
estate of a deceased partner. The statute 
gives the release, in consequence of the 
certified conformity of the bankrupt to 
the bankrupt laws. Vexaynts v. Kufde^ 

J Mer. 570 . 

4. A certificate does not operate, till 

after its allowance by the Chancellor ; so 
where a lottery ticket vias given to the 
bankrupt by a crerlitor, and drawn a 
prise after the creditois had signed, but 
before the Loni Cbaiieellor bad allowed 
the certificate, it was held to belong to 
the creditors, 1 Hose, 142 f«). 

5. A certificate, obtained und*’- an 
English commission, c'perates as a dis¬ 
charge ol the debts of Scotch creditors, 
proveubic under that commission. The 
Royal Bank of Scotland v. Cvihhert, 

J Rose, 462 . 

6 . To a suit instituted in the Dutch 
folomal court at Demurai a, for the reco¬ 
very of the balance of au account for 
sugi rs consigned to, and receiver! by the 
defenduiit and bis partner in London, the 
defendant pleaderl ins bankruptcy tn Eng., 
land, (of which the pluinUtis bad notice, 
but had not proved their debt under it,) 
and certificate. Held, that the bank¬ 
ruptcy and certificate were a discharge of 
tbc debt. Odviiu v. Eorbes, 

Burk, 57* 

(f) Pleading the Certificate. 

1 . If a plaintiff, in equity, might pro- 
. reed at law, for that wliicli he^dcumnds by 

bis bill, either by an action of assumpsit, 
or by an action lor the fort, the bill may 
be demurred to if it be in the nature of an 
action for the tort; but if it be in the 
nature of au action of assumpsit, the <te- 
fendaiit may plead his bankruptcy aud 
certificate. 

JJe Tastet v. Walker, Buck, 153. 
S. C. Df Tasict v. Sharp, ,3 Alad. ol. 

2. Equity will not restrain, by iiijunc- 
tion, further proceedings at law, upon a 
verdict obtained through the defendant’s 
neglect to produce his certificate in evi¬ 
dence. Lingardv. Uibhcrtsm, 

1 Rote, 439. 
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1. Where one of three partners obtains 

his certificate under a separate commis¬ 
sion, and a joint commission afici wards 
issues against the tlirce; on an application 
to supersede the separate commission, 
and a.i allegation that the certificate was 
not fairly obtained, the court will direct 
an inquiry into the circumstances, under 
which the certificate was obtained. Fjc 
prtHc Gi/larn, 2 Cox, lt)3. 

2. IJankriinl’s certificate, obtiiined by 
imposition practised upon tin; (ireat Seal, 
•evoked; it no injurv to persoin snb'-e- 
qiie.itly dealing ,villi the bankrupt on the 
lailh of it. A n-lerence diiected to ascer¬ 
tain tlu; fact. E.v parte Tallis, 

1 Hose. 371. ili. \1V3‘21. 

.3. Whete the teililiriiLc has been t>h- 
tained by fraud, it w ill be lecalled. Ex 
parte Cau'tlwnic, )<) Ves. 2(»0. 

2 Rose, 1S(5. 

4. Where a bankrupt has been tor a i 
length of time, as six years, in the possrs- 
•’ioit of his certificate, the court will not 
■ecalit. Ex puri( Hud, Ruck, fJO. 

(") Dii,cIior"c of Tiauhrupt niiih r. 

1. Whrie the banknipt war, attached 

Jer contempt, in not jsiMog a sum ol 
money undei an order ot c-'iiit, whieli 
was iield dischargt'l hy Ills ceililiealc, he 
v.as released fioai the custody oi the 
Marslnil of llie Kiaa.'s rieueh. by an or- 
<ier ill the cause, such act ol the com l be¬ 
ing ail indemnity to the gaoler. It all v, 
Atkhison, Coop. I US. 

2 Uo.se, IJit). 

2. The court will not discharge a eer- 

tificaied bankrupt out of custody, wirluuit 
giving the party, at whose instance the 
ultachment is issued, time to shew that 
the cerliliea’e was fraudulently obtained. 
biowtrs V. Luiman, Buck, 5, 

X\ 111. SUPEUSEDEAS. 

(a) In General. 

1. On a peiilion to supersede the com¬ 
mission, on il 0 ground of .an invalid act 
Ilf hankrupti*^’} if the respondent cun of¬ 
fer to the court an allidav’t of another 
and a valid act, the coiuniisssiun will not 
be superseded. 

Ex parte Eoslrr, J 7 Ves. 411. 

J Hose, 4<). 

Bulk, 2J3. 


2. Discretionary power of superseding 
a commission of bankruptcy. Ex parte 
Hodgkinsim, 19 Ves. 291 . Cooper, 99* 

* 2 Rose, 172. 

3. A commission of bankruptcy was 

superseded with costs out of the estates, 
for thi- purpose of defeating a prosecution, 
for omitting to surrender under circum¬ 
stances of erroneous advice ; there being 
no traud, and the banknipt having siir- 
rendcied li another commission, which 
liud issued and was proceeding. Ex parte 
Lmeialerf 18 \'cs. 18. 

1 Rose, 55. 

4. The rule that a commission shall 
not be superseded, under which the hank- 
riipl has not surrendered, dispensed with 
upon the applicalici ol all the creditors 
who had proved; the banknipt being out 
ot the country, and not, according to the 
belief of the petitinntr, having heard of 
the comnsissiou. Ex parte llapkitis, 

I Rose, 228. 

5. .Mthough the great seal has been 
afiixeil to an instiument, it is in-opera- 
live wbiic it remains iii the liamls ot the 
l.onl Cliuneelliir ; but tlie delivery of a 
writ fit supcrsedias to a ineAsenge.r, al- 
iliiiu-.’li the iiisti umeiit is iml taken out of 
tlie b.uikinpl ofiii’c, is a delivery to the 
party. Ex ]i.irtc freeman, 

1 .V B. 39. 1 Rose, 380. 

(i. There is a distinction between a 
commission stiperscdeable, and one as to 
wbich It IS deckireil it shall and may be 
superseded; in the former case the Lord 
('liaiiccllor has a discretion, with the ob- 
|ecl of preventing traud. 

S. C, 1 V. \ B. 41- 1 Rose, 384. 

7- *Vhen a commission is superseded, 
every tiling done under it, falls with it. 
A joint and separate creditor who sued 
out a separate cnmmissuui and proved 
under it, is, upon the supersedeas^ restored 
to his right of election, to prove against 
the joint estate. And such a’CM'ditor has, 
a right to elect out of winch estate he 
will Ilf' paid the costs of the supersedeas. 
Ex parte Broun, 1 V. I't B. 61, 

1 Rose, 433. 

8. A commission of bankruptcy can¬ 
not be superseded before it is sealed, but 
whore the petitioning creditor delayed to 
seal 1 ^ and took that objection, the time 
for sealing it was limited to three days. 
E.x parte lEiUiams, 2 V'. & B. 255. 

9 . AUhmiph (he requisites to sustain 
the rt umiibsuin appiai on the pioceed- 
ings to be eiUbhslud, yet, it the cuuit 


Burgess, 
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' be satisfied on affidavit of tbeir insuffici¬ 
ency, it will supersede the commission 
without au issue. 

Ex parte Gallimore, 1 Mad. 67. 

2 Rose, 23t. 

■ — ■ " - Emcrift 2 Rose,235. 

10. A petition to supersede a cominis* 
sioii, before the adjudication of bankrupt¬ 
cy, is premature. Ex parte Hague, 

1 Rose 150. 

11 . The supersedeas divests the estates 

conveyed to the assignees by the bargain 
and sale of the commissioners. Ex parte 
Smith, Buck, 26’2. 

10 . Where upon the proco-dings the 
trade was only proved b, a single witness, 
who, in an affidavit tiled upon a petition 
to supersede the commission, contradicted 
that which he formerly deposed to before 
the commissioners, the court superseded 
the commission. Ex parte Trust rum. 

Buck, 550. 

11 . Where there is a charge of fraud, 
the court will hear a petition to super¬ 
sede the commission, before the finding of 
the commissioners. Ex parte Batik r. 

Buck, 4‘.*6. 

1,3. When a petition to supersede a 
commission is presented by a bankrupt, 
and an issue directed, the court will oider 
the petition to stand over until such a 
fixed time, as in all probability tlie issue 
will be tried: and if from any ciicuiii- 
stance the trial at law does not take place 
within the prefixed period, the bankrupt 
must make un affidavit, salistactorily ac¬ 
counting for the delay of the. trial, other¬ 
wise his petition will be dismissed. 

Ex parte ILankcn, 3 Slad. 371. 

(i) Who may petition for. 

1. An order was made upon an attor¬ 
ney to put in bail for bis client, according 
to his undertaking: an atluchment issuetl 

.against him for disobedience of the order, 
and the attorney became bankrupt. The 
plaintiir in the action has a sufficient in- < 
terest, under these circumstances,* to sup¬ 
port an application to supersede the com¬ 
mission. Ex parte Bold, 1 Cox, 423. ' 

2. Whether a bankrupt, or any person 
in the same circumstances, can impeach 
the commission upon a prior act oLbank- 
niptcy and a debt sufficient to support a 
commission, of which a third person may 
avail himself as a defence to an action by 
the assignees— Quare. 

A pell lion to revive an order for trying 


the validity of a commission, in an issue 
upon that objection, which bad not been 
prosecuted, and was discharged in 1S03, 
dismissed with costs. Ex parte Dmwran, 

15 Ves. 6. 

3. A second commission, issued against 
an uiicertilicuted bankrupt, while the first, 
of whatever dale, is subsisting, is clearly 
bad : but whether it can b« superseded on 
the peliliun of the bankrupt, if the assig¬ 
nees under tlie first will not intertcre with 
tlie property— Quicre. Ex parte li/wdes, 

15 Ves. 53<1. 

4. Supersedeas, on the ground of in¬ 
fancy, refused, u|ioii the petilion of the 
bankiiipt. Ex parte Watsou, 

Hi Ves.'265. 

I 5. There aie cirnimstances, under 
I which It might not he. improper lor an 
uriceitilicated hunkiu|it to peUlioti to su- 
; pcrseile a second cotiiuHssioii against him. 

' £. 1 ’ parte Lies, ItJ Ves. '*74. 

[ (i. 'Ihere are stiong objections to the 

. doctrine, that a thud person may take 
oljectioii to a coiiiiuissioit which cannot 
be taken by the bankrupt, especially with 
refeience to crmiinal cases. Ex parte 
Ltis, Hi Ves 476. 

7. A bankrupt cannot supersede his 
comnii-Moii, f\en with the consent of all 
till creditors, wliile under comiiiilnieiit 
by the coiimiisbioners. Ex parte BeaUt 

17 Vis. 47. 

1 Rose, 211. 

8 . A hankiupt, under coiiiinitment, 
may petition to supersede the comuiis- 
bion. £x parte Mageniils, 

18 Ves. 289. 

1 K<isc, 6'0. 

9 . A bankrupt cannot supersede his 
coniiiiission helore suriender. 

E‘x parte Beau, 17 Ves. 48. 

1 Rose, 211. 

■ ' ' -" Rohettg,! 1 Mad. 72. 

- Wells, 3 2 Rose, 378. 

10. 'i'he rule was dispensed with, 
where the bankrupt had been prevented 
from surrendering hy ignorance or mis¬ 
take, and was under prosecution for not 
surrendering. Ex parte Laxendef, 

18 Ves, 18. 

1 Rose, 55.. 

11. A bankrupt will be .permitted to 
petition against the commission in formi 
pauperis. Ex parte Northam, 

2 V. & B. 124. 

12. A separate commission will nut be 
superseded, at the instance of tbe cr«h- 
tors under a juiiit cntumissionY if the 
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joint commission cannot be sustained. 
Ex parte Roberts, \ 1 Mad. 72- 

-- IVeils, 3 2 Hose, 378. 

13. A creditor cannot present a peti¬ 
tion to supersede a cnminis&ion of uank- 
ruptcy, without showing himself to be a 
creditor, by swearing to his debt, eitlier 
iiuder the conitnission, or in support of 
Lis petition. Anonitmous, 2 Mad.'281. 

14. A bankrupt will never be permit¬ 

ted to supersede a commission, obtained 
by means of bis own collusion. Ex parte 
Warwick, 4 Mud. q6‘2. 

15. A creditor, having proved under 

t7ie commission, is not thereby precludeil 
from applying to supersede it. K,vparte 
liottsor, 2 Rose, fil. 

16. When a bankrupt is in a situation 
to try the validity «1 Ins commission at 
law, the court will leave him to his action. 
And when the baiiHrupL presents a peli- 
liun for that purpose, tlie cowrt will oulur 
it to stand over, with liberty to bring au 
iuitioti, hut imposing leriiis us to the time 
of the trial. Ex parte MItalJ, 

flock, 220. 

17 . In general, when a bankrupt, who 
}. .s not surrendered, petitions t») supersede 
ins cominission, tlie court letains the jic- 
tuion till the bankrn|it has uii opportunity 
of aurrendering; but where the bankrupt, 
after presenting his petition, dies without 
Laving surrendered, but beloie the la-.t 
meeting of the commissioners, the court 
will supersede the coiuniission, upon his 
|)( lition being revived liy his persi'iial re¬ 
presentatives. Ex frarte Wkittm^tim, 

Ruck, 2.35. 

IS. Sccus, where the bankuipt dies af¬ 
ter tlie last meeting of the cominissKniers, 
without hu v'ing surrendered, and though all 
the creditors hrve been paid in lull; Ex 
parte Gardiner, Buck, 458. 

19 . If a bankrupt die without surren¬ 

dering, a petition, presented by his repre¬ 
sentative, to supersede the couiiiiission, 
caunot be heard, unless it make out a case 
that would induce the court to permit a 
surrender, if the bankrupt were living. 
Ex parte Crowt/ier, Buck, 480. 

20. .Where a commission is not prose¬ 
cuted so far as to give an interest in it to 
others, the petitioning creditor may ob¬ 
tain a supersedeas, as of course; unless 
the bankrupt oppose. Ex parte Prowse, 

1 G. k .1. 92. 

21. Assignees may apply to supersede, 
even for defects appearing on the proceed- 
iugs, but such an application will be 


watched with great jealousy; and it is 
their duty tc do all in their power to clear 
away duubts, us to the validity of the 
coiinuissibn, before they apply. Ex parte 
Gravesf 1 G. & J. 86. 

(c) Certificate obtained. 

1. In case of gross fraud, a separate 
cominission will be superseded, after the 
baiikiupt his olitaincd bis certificate, and 
entered again into trade; and the separate 
etlecis ordered to be delivered up to the 
assignees under a joint commission sub¬ 
sequently issued. Ex parte l\)oU', 

2 Cox,227. 

2. A commission, under w'hich the 

bankrupt has obtaiii''d his certificate, will 
not be supoiseded on an objection to the 
tiading, or tiiai debtors to ibe estate, up¬ 
on that ground, refuse to pay the assignees. 
Ex parte Crirxder, 2 Rose, 324. 

3. Rut, if the application for that pur¬ 

pose were made by all the creditors under 
tlie commission— Qiacrc. Ibid, 

4. 'I'o supersede a commission, after cer¬ 
tificate .dloweil, unless the invalidity ap¬ 
pear upon the proceedings, a case of iraud 
must be made out. Ex parte Ln i. 

Ruck, 75- 

5. A bankrupt is not permitted, after 

he has obtained his certificate, to impeach 
his own commission, upon the ground 
that he was no trader; unless, upon an 
action at law, tlie title of the assignees is 
suceesstully resisted, and the coinniission 
ill consequence becomes inoperative. Ex 
parte Hass, 4 Mad. 270. 

6'. It was held a great objection to su- 
persed'-jg a separate, for tlie purpose of 
supporting a joint commission, that the 
ceitiiicate hud been obtained under the 
separate commission, and lay before the 
Lord C^hancellor fur allowance. Ex parte 
lliunper, 17 Ves. 403s 

(f/) Coexisting Commissions. 

1. It fk in the discretion of the Great 
Sea], to supersede a second commission 
against an uncertificate' bankrupt, aod 
even under some circumstances, upon the 
petition of the baukrupt. Ex parte Lees, 

16 Ves. 472 . 

2. On application to supersede a com- 
missiou of bankruptcy and issue another, 
the act of bankruptcy being subsequent 
to (he (late of the commission, the solici¬ 
tor was required to stale by aifiduvit why 
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he took oat a commission, which he could 
not support. Pending that, the time 
having expired, another creditor obtained 
a supersedeas and a comniission, hnder the 
apprehension of immediate extents. Hie 
bankruptcy was afterwards declared under 
the lirst roniinissioii, upon arts of bank¬ 
ruptcy found previous to its date; but 
tlie Idttercoiiimission was preferred. Ea- 
jmrte Muvor, 19 Ves. oS}). 

3. A writ of supersedeas and a new 

comniission being obtaineil, witliout dis¬ 
closing that an utlendanee had been or¬ 
dered upon a petition to compel the at¬ 
tendance of witnesses to prove the act of 
bankruptcy to support Jie first commis¬ 
sion, the writ was quashed, and the se¬ 
cond commissiou superseded, E v parte 
I'nman, 1 & B. 34. 

1 Bose, 380. 

4. A separate commission is supersed¬ 
ed, to give effect to a subsequent joint 
one, upoii the principle of convenience 
and general advantage to the crcdilois. 
And the prior piiitioiimg cnditor, unless 
he has been acting malajuk, receives all 
the costs of the sujiersedmg- 

Ex parte Bnrxn, 1 V”. iSe B. (> 0 . 

' 1 Bose, 133. 

5. That there is a prior sej,urate com¬ 

mission in Ireland in pioseciuioti against 
one of two partners, is not a ground for 
superseding a joint comniission against 
tliein in tins countiy. Ex parte CVid- 
landt S V', & B. ;)4. *2 Bose, l6t. 

6. Before a se(iaratcconinu.ssion can be 
superseded, for the jun pose of nioi e con¬ 
veniently taking the accounts under a 
joint conirmssioii; the court must see 
that the joint commission is valid: and 
where, on the adidavits in support of the 
petition to supersede the separate com- 
niissioii, the joint commission appeared 
to be invalid, such pciitiub was dnsinisscd 
with costs. 

J'x parte llolarh, 7 I Mad. 7 2. 

Wells, 5 2 Bose, 378. 

7- When creditors apply to supersede 
a second conimissinn agciiist a bimkriipt, 
notice must be g>ven to the assignees 
under the first commission. Ex paric 
Irvine, 1 Mad, 74. 

6. When a bankrupt has, in an action 
against bis assignees, established that 
there was no act of bankruptcy, the 
court will not, unless under very special 
circumstances, delay superseding the 
commission till after another trial. It is 
not a sufficient ground that the ^assig¬ 


nees have evidence to support the com¬ 
mission, which they were prevented 
from producing by surprise. Ex paric 
Dick, 1 Rose, 51. 

9. A debtor, after compounding with 
his creditors, became bankrupt, and ob¬ 
tained his certificate, but without paying 
15 j. in the pound; afterwards another 
commission issued ugaiiiEl him. Petition 

; to supersede the last commission, upon the 
‘ ground that all his property belonged to 
the assignees under the first comniission, 
was dismissed. The court being of opi¬ 
nion, that, by the statute 5 Geo. 2, c. 30, 
s. 9i the future property could not be 
taken possession of by the assignees, on 
I behalf of the creditors under the bank¬ 
ruptcy ;but that it might by the creditors, 
.18 sm li, either geneiaily or iiidividuallv, 
proceeding against their debtor in a court 
of law or equity. Ex parte Baler, 

1 Bose, <59. 

10. Where several coramisMons linve 
issuetl against juirtncrs, the court will, if 
il be lor the interest olall purl.es, remove 
tlic fiisl out of the way. culier by super¬ 
seding llicui, or by making such airunge- 
mciits as to render it impossible to lake 
advantage of the objection to the subse¬ 
quent coniiiiission. F.x parte H i/son. 

Buck, 52. 

(f) Cancert or Collusion^ 

1. A roiiiinission of bankiupt wa* 
eslablislieil under very strong circum¬ 
stances, viz, the affidavit and bond for the 
docket were writU'ii by the bankrupt, his 
brother was the petitioning cieditor, who, 
with his town agent, were the only cre¬ 
ditors admitted to proof, and who clic'se 
ilienfbelves assignees. Ex parte Steel, 

l(iVes. 16 ). 

2. If a commission is cleany proved 
to be the comniission oi the bankrupt, it 
must be superseded. E.v parte Gardner^ 

1 V. 4c B. 45. 

1 Rose, 377- 

3. A commission of bankruptcy may 
be taken out for the purpose of defeating 
an e.xecutlon, proviiled there is no collu¬ 
sion ; but where the act of bankruptcy 
was a denial by concert and. contrivunce, 
between the bankrupt and his sister, who 
was the petitioiiiiig creditor, and the ob¬ 
ject of the commission was, nut to benefit 
the creditors, but to injure a judgment 
creditor, by exhausting the property* 
such cotnaiission was supeiscdevi; the pe- 
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titiooing creditor paying the costs of the 
petition. Ex parte Biamcr, 

1 Mad. 250. 

4. Wliere a petition to siiporsede a 

cutuniisbion, on the grounti of its being 
concerted, slates, that the validity of tlie 
conuiiission is in a course of being tried 
nt l.:w; tiiuiigh tliere is no oppobilioii, 
the court wdl not supersede tlie comitiis- 
ftion, hut will only r« lain the petition till 
the event of the tiial at law is known. 
Ex parte Erke, 3 Mad. 22S. 

IJuck, 2;i0 

5. If a commission he obtained hv 

collusion with the. Iiankrupt, but as¬ 
signees are cl. isen, who uie not under 
his control, and the coiiiinission is fairly 
proceeding for tlie benefit ot tlie rieditors, 
the court will not supersede it. £t jxirlr 
li'arvick, 4 .Mad, 

(». A cointnission on a conceited act 
of bankruptcy, though carried on koiia 
JnU' and 'vithoiii collusiim, was ‘,u|ifT- 
iH-ded with costs. A'l purtc (imt/lniaite, 

3 llo^e. 87". 


7. The court will not siippoit a con¬ 
ceited coamiiSbioii, even llioirgli u he im 
ihiv heiu-fit ot the crediOus lli.a it slioiild 
j.rocee.i. K.i jxttit /i/./o/.ia, llock, 257. 

8. It is a ivi 11-establi died uiie ol ilu' 
• ourl, tii.it a coniinisMon lakeii nut hy 
loe ii.inkrupt, or at hi' lustaaec, eauiioi 
,.'.U'd, even thougli it has ail the h'^.d ro- 
ij’Jisites foi lit. val.dily. F.c paifr 

Hack, 2 ip, KJ r. 

9. Seinhle, where the circanistances 
a’e such as to ni.ikc the haukrujil tin 
agent ot the petilioiiiiig creditor, such a 
coniinibsion would be b.id at law, on tlie 
giound ot an iiii|;hcd concert on the part 
of the peritioning creditor. 

S. C. Buck, 431, 

IP. It is an invariable rule, that a 
coaiiiiission taken out at the in.stmice ut 
the bankrupt cannot be supported, how¬ 
ever hostilsly it may he prosecuted. Ex 
parte Urant, 1 G. & J. 17 . 

11. Although the act of bankruptcy 
may not have been concerted, yet, if the 
coinmibsion is clearly the commission of 
the bankrupt, aud he evidently has the 
management and direction of it, the court 
'wiil not hesiiate instantly to supersede it, 

Ex parte Dovunes, 

—. Amley, 

12. Concerted commission super¬ 
seded at the costs of the solicitor and 
petitioning creditor. Ex parte Erosser, 

Buck, 77< 


■V 

I 


1 Rose, 398- 


j (/) Consent of Credkors, 

1. A commission of bankruptcy may 

be supei'seded at any time, after the first 
meeting of the creditors, will) the consent 
of all the creditors who have proved. Ex 
parte Ducknurth, 16 ^■es. 416 . 

2 . Tlie court refused to supersede a com* 

mission ot bankruptcy, without the con¬ 
sent of all the creditors who had proved, 
ccrlilied !ty the commissioners, and an af- 
(lavit of the bankrupt’s rontirmation of 
ail purchases uiuler the cointuission. Con¬ 
sent of creditors, who had received 20 jr. in 
the pound, not dispensed wit h. Ex parte 
Mthtcr, 19 Ves. 204. 

3. A commission of bankruptcy, which 

had not been opened, superseded on con¬ 
sent of the petilionmg creditor. Ex parte 
Tng-xcll, 1 V. h IJ. 3 f 8 . 

2. By general order, 21st August, 
1818 , no commission of bankruptcy shall 
he. superseded on the ground of the con¬ 
sent nl all the creditors who shall have 
proved llicir ilihts, until alter the second 
iie'eling; ,iiid, on the roinnussioners being 
-.iii-i'.l, at tlif second iiieeiiiig, that a 
peiiiaai will be pic'-ented for superseding 
the r.iiiniussiou, with the ciuiscnt of all 
the nedilor.. who shall have proveddebt*, 
the c.iiiim;' siiu'cr;, sh.ill adjotu u the choice 
ol a^^n;ue^•^ to some tuluie ilav, in older 
to alloid tlie opportunity of jiresenting 
surli petit.on for a supersedeas, 111 the 
iiiaiuur hiliieilo accustomed. 

Buck, 281. 1 Swan,, 333. 

3 Mad. 09‘2- 

5. Commission cannot be sujirnedid 
with the consent of the petitioning credi¬ 
tor, h' t'ore the first nte.'lmg tor tlic proof 
ot debts, it being within the spirit ol the 
gciit'ial order, 21 st August, 1818. Ex 
parte }.axe, 4 Mad. 273 . 

• 

(g) Commissioners, improper. 

J. The evasion of Lord Rossivn's order, 
requiring the names of two barristers to 
be tnscfied in a country commission, is a 
ground for superseding it; and carrying the 
commission to a distan «, to get it out of 
the reach ot barristers, is suflicient evi¬ 
dence of such evasion to have it super¬ 
seded, with costs. Ex parte Harbin, 

1 Rose, 58. 

2 . A separate commission, directed to 
a joint creditor who acted under the com¬ 
mission, and perniilied his joint debt to be 
proved, without an order from the Lord 
E 
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ChiuiccIIory was superseded at the costs of 
the petitiouing cr^iior. Ex parte Story, 

Buck, 70. 

(h) Debts satined or secured. 

1 . It is a ground for superseding a coni- 

tnissioii of bankruptcy, tliat a purl of the 
bankrupt’s property will sutisty all the 
debts, taking care to secure that object 
immediately and effectually. Ex parte 
Bryant, 1 V. & B. 211. 

2 Rose, 1. 

2. But the proceedings under the com- 
nrission will not be stayed, pending an en¬ 
quiry relative to an csta e ofl’ered by the 
bankrupt for that purpose. S. C. 

1 V. & B. 50b'. 

3. Commission not suspended upon an 

offer to pay into the name of the Accoun¬ 
tant-General a fund,alleged to be sufficient 
for the payment of the credit!ns. Kx 
parte Kanp, 2 Rose, 5 (»0 ■ 

4. When sales of the estate have taken 

])lace, the court will not supersede the 
commission, although all the Cfcdiiots 
have been paid 20«. in the pound. 'J'no- 
good V. liankey. Buck, 67 . 

(j) Delay or Acquiescence. 

1 . A comnais&ion, after neaily two I 
years’acquiescence of the bankiupt, will 
not be superseded, without an issue to try 
its validity. Ex parte Ktrk, 

15 Ves. 4b4. 

2. In a case where fffiteen years had 
elajiscd since the first commission issued, 
and during the last seven years the hank- 
tupt,who was son-in-law to the petitioning 
creditor, was permitted to carry on trade 
in another place, the. petition of the peti¬ 
tioning creditor under the first, to super¬ 
sede the second GoniuiisLion, was dis¬ 
missed, with costs. 

3 . A. and B. partners, separate com¬ 
missions issue against them: A.'obtuius 
his certificate, bu(, befoie it is confirmed 
by the Lord Chancellor, a joint commis- 
sioD issues agiuiist him and B. Upon a 
petition that A.'s separate commission 
might be superseded, the Lord Chancellor 
directed the joint commission to be super¬ 
seded, on the ground of length of time, 
and A.’s having obtained his certificate, 
and a doubt whethe' there were any joint 
effects. Ex parte limJandsou, 

1 Rose, 89. 


4. Upon an application, by a petition¬ 
ing creditor, for liberty to proceed with a 
coiuniission which bad been kept unexe¬ 
cuted pending an arrangement for a com¬ 
position, or to supersede it, and take out 
another; the Lord Chancellor super¬ 
seded the commission, without prejudice 
to the bankrupt’s action, and refused to 
order that the same petitioning creditor 
should take out another. Ex parte Smith, 

1 Rose, 332. 

5. A commission superseded, on the 
grinind of delay alone, when it had been 
kept five months without being opened; 
but the coiiit will not, in such case, as¬ 
sign the bond, that being conclusive at 
law. Ex parte J'iitehcr, 1 Rose, 454. 

b. It is in the discretion of the court 
to supersede a commission, whether the 
hunkiupt has 01 has nut got his certificate 
under it, but the court would not do so 
upon the petition of joint credHors 
(who suffered a considernblc time to 
elapse, without having ohluiiu'd an oiiley 
to prove, tor the jiurpooe of assenting to, 
or dissenting from the cei tilicate), in u 
case where the ceriilicate was lying for 
cuntirinalion, anil no misconduct was im¬ 
puted to llie bankrupt. 

Ex parte Cut ten 1 6i>. 

- Appit ton, 3 ’ 

(A) General Order, ^Gth June, 1793. 

1. Coiuniission of bankruptcy, especi¬ 

ally against country bunkers, to U exe¬ 
cuted immediately, witliuut waiting the 
time allowed by the general ordei of 1793- 
Ex/lartc Muxor, 19 Ves. 542. 

2. Coinniissiun of bankruptcy nut sii- 
persedeahle under tlic general order, 2blh 
June,* 1793 , where, due diligence being 
used, the adjudication was prevented by 
keeping evidence out of the way. A writ 
of supersedeas, and a new conimissioit 
being obtained, without disclosing that 
an attendance had been ordered upon a 
petition to compel the attendance of wit¬ 
nesses under the first commission, the 
writ was quashed, and the second com- 
niission superseded. Ex parte Freeman, 

I V. & B. 34. 

4 Rose, 380. 

3. To prevent a supersedeas under the 
general order in bankruptcy, 26th June, 
1793 , the strongest proof is required of 
the purpose 5onid Jide to prosecute the 
commission, but prevented by accident* 
illness, adjudication too late for the 

: Gazette, ^;c. Ibid, 
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4. Proof of an act of bankruptcy, See, 
warranting the adjudication, is a siifiicient 
proceeding within the general order, 26lh 
June, 1793 , to prevent a supersedeas 

S. C. I V. & 11. .38. 1 Hose, .3S2. 

5. Cuintnission of bankruptcy, super- 
Ecdcuble under the g'-neral order, 26’tlj 
June, 1793 , is not supersedoj v*. itliout 
petition, and the writ issuing, wliirli is 
subject to the Lord Cluincellor’s liiscie- 
tioii; but un afUduvit, that it does not 
appear from llie Gazettes that the parly 
has been adjudged a bankrupt within the 
time, is suflicientprimA/acie evidence. 

S. C. 1 V. & B. 42. 

6'. In a country commission the bank¬ 
ruptcy was found on the 28lh day, but 
no notice given of it at the bankrupt 
oflfice till two days afterwards; the 
commission was held to be supersede* 
able within the general order of the 
2()th of June, 1793, allhougl), liy the 
course of post, from the place where the 
commission was opened, an eailier com¬ 
munication was'impossible ; tlie practice 
being uniform, from tlie first exif-tence ot 
the order, to supersede on the 30th day, 
upon an application made on the 2.0th, 
unless notice has been pro\ioiisly given 
on the 2yih of the a'ijudicution. J'.f 
jmrlc Ilaidtrton, Coop. 227. 

2 Uose, too. 

7 . If n person, aware that a cdiiunis- 

simi, snpersedoabic under Lord Itosslvn’.-- 
ordcr, is to be proceeded in, takes out 
■jinother, it will be superseded with costs. 
J^x parte SaJtJcn, 1 Rose, 8.”). 

8. In a case of two comnii.ssions 
against a bankrupt, where the petitioning 
creditor under the first liad been pre¬ 
vented f om prosecuting it by the arti¬ 
fices of ano'her jieison, whose olijec't was 
to give effect to certain transactions be¬ 
tween liiinsclf and tlie bankrupt, by a 
lapse of lW‘ months between such trans¬ 
actions and the issuing a couimission; 
the court ordered the last commission to 
be superseded, and a proccdaulo upon tlie 
first, wiiich had expired for want of pro¬ 
secution. Ex parte Knight, 

2 Rose, SI 9 . 

9. A solicitor, having struck a docket, 
ordered, witbiii the regul,u time, the com¬ 
mission to be sealed; but, through the 
mistake of the clerk, the fees were not 
paid to the secretary. Another solicitor 
then struck a docket against the same 
bankrupt. The l.ord Chancellor held, 
that the loistuke of the clerk was a sutli- 


cient ground for the court to uphold the 
first curiiinission, as the general order 
2‘)th December, ISoG, ought not to be 
const:ued too strictly. Ex parte SUit- 
Jotd, Buck, 1. 

10. A commission Enjiersedeable, for 
want of prosi’cnlion under the general 
order of the 26tli of June, 1793, cannot 
be superseded by the bankrupt without a 
petition. Ex parte Gale, 

1 G. & J. 43r 

(/) Misdescriptiun, or Mimotner. 

1. A commission will not be super¬ 

seded on account of a misdescription of 
the bankiiipt, if he is well known as 
described in the commission. Ex parte 
llurslt'v, 2 Mad. 11. 

2. Where the bankrupt was described 
as of “ Coptball Buildings, in the City of 
I.oiulon,” and he really carried on his 
business in Coptball Court, which was 
adjoining to, and leading from Coptball 
Buildings, and liis counling-housr; was 
about eighty yards from the junction, 
the commission was superseded on the 
petition of tlie assignees. In re Gordon, 

, 2 Mad. 13, (n). 

5. And where the bankrupt was de¬ 
scribed as “ .1. Needham, of A., in the 
parish of Hope;” and, in another com¬ 
mission, as “ .1. Needham, of A. in the 
jiarish ol ’I’lilswell;” and tlie bankinjit lived 
at Tidswell, and auotiier person ansM'cr- 
ing the description at Hope, the first 
tommissioii was superseded with costs. 
Ex parti’ Miifulon, 2 Mud. 13 (n)* 

4. Where the error was in stating the 

iiam* of “ B.ilwiii,” instead of “ Bald¬ 
win,” with an omission to describe the 
bankrupt as the surviving partner of a 
person deccaseii, the commission was 
r.cverlbck.‘’3 supported. Jn the matter 
of I'ahhxm, 2 Rose, 20. 248 («). 

5. The law will not porimt a man t^ 

say he is not known by the n.'ime which 
be has himself ailopled: so, where llie 
bankrupt was described in the commis¬ 
sion by tlic Christian names of Robert 
Martin, when Ins rea’ cinistian name 
was only Robert, hut it appeared that ho 
hod himself adopted and used the name of 
Martin, it was held no objection to tlic 
validity of the commtssiuD. Ex parte 
Smith, 2 Rose, 25. 

6. A commission, issued against a 
bankrn|>l by the. name ot Laidlow, was 
supeiscdcd at the instance ol a cieditor 
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who had actually taken out another com¬ 
mission by the rinlit . aiue of Laidlaw, 
allhongli the bankrupt bad used as well 
one name as the other; but whether 
such ronunissinn would have been super¬ 
seded at the iiisUiiee of the bankrupt him- 
selJ— iliiirrc. Ex parte Sc/iofic/tl, 

2 Rose, 246. 

7. Whether, on the ground of idem 
soitans, the court would refuse to inter- 
fiije, if no second commission had been 
issued— Queere. Ex parte Si.hi>ti<iilf 

2 Hose, 246. 

8. Bankrupts should be described in 

the cntnniission according to their legal 
or known description. »Vhere the laink- 
rupts were described us of “ .Sun Wharf, 
London, and Wolverlianiplon,” tliey hav¬ 
ing no residence or estabhsiuiieiit at Wol¬ 
verhampton ; commission superseded.— 
Ex parte Bcckxeith, 1 G. & J. 20. 

(m) Object, improper or Jureign. 

1. Though a rommission o' hankropt 
is a matter of right, yet where it has been 
taken out under circunislaiices ol oppies- 
sioii, llie rouii will txaiinne inlo it slin t- 
ly; and, if iheie should la; no siij^cieiit act 
of bankruptcy on the procceuings, will 
not sustain it by dircr^ling an impiiry as 
to any other act. Ex parti- Swilh, 

1 Hose, 147. 

2. Although all the reijuisites of a com¬ 

mission concur to its vulidil\, yet it will 
be superseded if taken out for an indirect 
and improper object, (as a landloro to di- 
termine a lease, contrary to good faub). 
Ex parte Gallimore, 2 Itose, 124. 

3. Or with a view to force the bank¬ 

rupt to a compliance with an arrange¬ 
ment with his creditors. Ex parte llar- 
(ourt, 2 Rose, 203. 

4. If, in suing out a commission, the pe¬ 
titioning creditor be influenced by motives 
,iiot fraudiiletit, although oUiti than the 
mere distribution of the estate; the court 
will nut, on that account, supersede the 
commission. Ex parte IViibeam* 

Ruck, 459. 

5. Although there be a trading, a debt, 

and an act of bunkiuptcyy yet if the com¬ 
mission be taken out for a [mrpose foreign 
from its object, us to work a dissolution of 
partnership, itissupcrsedeablc at the costs 
of tliose who take it out. Ex parte 
lirovine, 1 Rose, 151. 

6. A commission of bankruptcy is, in 
a qualified sense, a legal right, and is not 


affected by any bye object in suing it out, 
unless there is a fraud; and therefore a 
petition of the bankrupt to supersede the 
rommission, on the ground that it was 
taken out by bis partners for the piirjiose 
of dissolving the |>artnersbi]), was dis¬ 
missed. Ex jHirtc U dbran, 

5 Mad. I. 

7. It is no objection to a commission, 

that It IS taken out to defeat an execution. 
Ex parte Cardnir, 1 V. A’ U. 4.5. 

I 1 Rose, 577- 

8. Where a commission is taken mil m 
violation of good faith Ac., application 
may be m.ide to the court to suiieisede it, 
iintwithstaiiding that it is fiiper.‘'Mli-al.l« 
at (he liaiiknipt oflice for want ot pio- 
seculioti. E.i paiie Lirxe, 

1 G, A J. 78. 

(«) pliire 7ehrrc executed hdng distant. 

1. The coiiit will not siip<‘i.sede a com¬ 
mission. because it is diiM led to a jdace at 
' agieal ihslaiice, 2on milts, Irom then-si- 
deiiC!: lit ibe great boilv at the ricdilois, 

■ altho'iol lor the coii\cnienre ol Midi cie- 
(litors, tlie time tor tlic dance ot arsig- 
iieCh Will Lit; tiilaigi.'il. Ee paile Eii/nns, 

2 Mad. 141. 

(o) Third i.Dvimnsit.v, Dhnhnd vndtr the 
iicond bung thsiillicnnt. 

I. It is not sufficient ground to sB|tfr« 
sedc a joint coumii-siou against two part¬ 
ners, tliat one ol them has bern tlie sub¬ 
ject ol two foinier comniiBbions, under 
wliidi be has obtained bis certificates, 
ami lias not under bis second cornniission 
|iui<l litietn shillings in the pound. J'.r 
parte Jlodgkiiisun, 19 V’es. 2yi. 

Cooper, 99. 

2 Rose, 172. 

(p) Statute, SupcrscdcBs by. 

1. A petitioning creditor Laving taken 

security for Ins clebt, relinquished the 
commission; upon a petition presented 
by the cr^rditors, the commission was su¬ 
perseded, the proof of the petitioning 
creditor's debt under anotbes* commission 
expunged; and he being an assignee, a 
new choice was directed. Ex parte Eax- 
ton, 15 Ves, 46]. 

2. A bankrupt cannot supersede bis 
commission under the statute 5 Geo. 2, 
c. 30, s. 24, by impeaching the petitioning 
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creditor's debt, on account of a security for 
such debt being taken privately; the 
remedy under that statute being to a credi¬ 
tor and not to llie bankrupt. Ex parte 
Kirk, 15 Ves. 4()4. 

3. The Great Seal is in no instance 
compelled to supersede a commission, ex¬ 
cept by the imperative language of llie 
statute 5 Geo. 2, c. 30, s. 24, where a 
petitioning creditor receives from tlie 
bankrupt greater security or satisfaction 
lor his debt, than the rest of the ci e(llt(>r^; 
but it is in llie liabit of expreiting a ditere- 
lioiiary power of supersedi-as, to prevent 
an alaise ol a commission, as a prori'ss 
in tlie nature oi an exeeulion, and from 
Hualogv to the practice of the oilier courts 
in tins respect. 

Ex parte I'rcetmin, 1 Rose, 3SO, 

1 V. .V 15. 40. 

4. TIiP commission of a pitituming 
crvilitor, who, will) tlie Knowled.'e ni tv.o 
or tbiee of tlie creditors, n-e'i'.i-d lii- | 
delit from the bankrupt, suiieisedvd under j 
the statute 5 Geo. 2, c. 3f', s 2). at tin j 
pelilioii of a creditor pi ivy to llie Iiau'-iic- j 
• ion; but whetlier such crediui uill be | 

■ imitled to sue out a new coiiinii'-ion- : 

QuiCre. Er parh Urine, i 

r.uek, id. ! 

* 1 

XIX. ritocErutNos. 

. The assignees are entitle)) to custody 
of proceedings in hankiuptcy, .uni il tlie 
comniissioner.s dct. di tlie piv'cecdings 
fiom the assignees, it being out ot the 
hue of their duty, they will be liable to 
costs. Ex parte Searth, 

1.5 \'es. 2.d3. 

2. Tin clerk of (’nrohneiils, is luil en¬ 
title)!,as against tlie assignees, to a hen on j 
the prorecdings for the expeiices of their 
enrolment upon an older obtained by the 
bankrupt. 

Ex parte Sandison, 1 Rose, 275. 

19 Ves. I6'l. 

3. Semble, a judge at cliambers can¬ 
not compel the production of proceedings 
in bankruptcy. 

Ex parte jrarren, 19 Ves. l()2. 

1 Rose, 27 C. 

Coombe’s Case, 2 Rose, 399 . 

Crowltys Case, Ruck, 270 . 

2 Swan. 75. 

4. Commission of bankruptcy super¬ 
seded and an action brought, the Lord 
Chancellor ordered the com mission and 
proceedings to be delivered by the solici¬ 


tor to the secretary, and by him to the 
associate, to be produced on the trial, 
with liberty to inspect and copv. Ex 
parte Warren, I 9 Ves. 162 . 

1 Rose, 276 . 

5- The court frequently orders pro¬ 
ceedings in bankruptcy to be brought into 
the secretary’s ofiire, and there deposited ; 
as, where il directs a criminal prosecution 
lor a conspiracy, or where it assigns the 
bond. “ S. C. 19 Ves. 163 . 

1 Rose, 277 . 

(). fri a case where the bankrupt’s books 
and papers weie iti the niastei’s olFice, in 
lielaud, ill a suit by the assignees under 
1111 l.iiglish coinmibjioii, against the assig- 
iiess under an Irish commission, liui 
.tsugui-cs weie ordei.-d to procme them, if 
iK'cessarv, nr cupie*-, it the comniissloiiers 
^lloul(^ think copDis sulliciont, at the cx- 
fieiice o( the estate; aiiil lli<> bankrupt, not 
having the power or noaiis ol piocuring 
ihi'iii, wouhl not lie liable to commitment, 
it Ills , x.imiiialioii should thereby prove 
deled ive. 

Ex pnrle Cridtund, 3 V*. & B p-t. 

2 R-isc, 161 . 

7 . Neither llie as-Ignees, nor tlie soli- 

cK'ii undi'i 111 )- ciiinnii-siiu), uill be per¬ 
il Utiii to ~.i\ tin- prureeiliiigs are in any 
other person's hands than tin ir own. Ex 
parte Itnilir, 1 Rose, 1.3.5, 

8. There can be uo hen upon proit-id- 
ings under a co nmissioii 111 bankruptcy 
as aiiainst the assignees. 

Ex parte flidlen, 1 Rose, 135. 

- Hardy, 1 Rose, 395. 

- .— Amm, 1 I’ose, 208. 

9 . Two ol three assignees diiect the 

solici. <r to the conunissum to give up 
the proceedings !<) anolher. 'I'he third 
iihsigiiee, not concurring, has a riglit to 
know whether such change will be beiie- 
licial to lilt estate. Ex parte -, 

1 Rose, 207 . 

10. But semble. if the thirdassignee hap 

not a satisfactory reason for withholding 
his concurrence, he will be liable for the 
costs of an application to the Great Seal 
for an order for their delivery. Ex parte 
Scruby, Ibid. (n). 

11. Books, referred to by the bankrupt 

on bis last examination, form part of the 
proceedings, and must be delivered up to 
the assignees; and such order will bo 
made, with costs, if, by improperly re¬ 
fusing them, an appheution to the Gieat 
Seal is rendered necessary. Ex pnrte 
Hardy, 1 Rose, 395. 
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12. Depositrons, upon which comtnis« 

■ioners have founded a report upon a re¬ 
ference to them, are proceedings in the 
bankruptcy, and, as such, to be left in 
the custody of the assignees. Rx parte 
Jfcu’tcm, 2 Rose, J 9. 

13. It has now been so frcqueiuiv 
tuled, that there can be no lien on the 
commission and proceedings, that they 
are always ordcied to he delivered up 
with costs. Ex parte Titley, 

2 Rose, 83 (»). 

14. A lull of exchange, on which the 
comtiiission issued, was oideied to be 
left with the ussignres, and enrolled of 
record with the comiuiiision and proceed¬ 
ings, pursuant to tlie statute 5 (ieo. 2, 
c. 30, s. 41. Ex parte Jackson, 

2 Rose, 188. 

15. The commission and proceedings 
are inadmissible evidence of an act of 
bankruptcy, under the act 4 Geo. 3. 
c. 101, s. 10, for the purpose of defeating 
a conveyance. WhUvorth v. Graham, 

2 Rose. 364. 

16. Proceedings in bankruptcy im¬ 
pounded in the bankrupt otlice. 

Ex parte IVilson, 

Todd, 


} 


Buck, 48. 


17* Upon a jietition to supersede a 
commission, the bankrupt’s exiinnnatiou 
before the comniis'-ioiuTs is evidence to 
shew that the jietilioner is not a creditor, 
although the petitioner was not present at 
such examination. Ex parte J'oudes, 

Buck, 98. 

18. £.\aminations are not evidence 
against a person not a party to the in¬ 
quiry; but they may fumisli a gioimd for 
directing an examinutiun of the persons 
in the presence of the bankiupt. 

Ex partt Scott, Buck, 280. 

- - - Coles, 3 Mad. 3 J .5. Buck, 242. 

19. It,is in the disciction of the. Lord 
Chancellor to permit or refuse a defendant 

law to have copies ot his examination 
before the commissioners. Upon this 
petition, the examinations having been 
laid before the Lord Chancellor, he re¬ 
fused the application. Ex parte Chafer, 

Buck, 290. 

20. Application by the petitioning cre¬ 

ditor and provisional assignee, under a sub¬ 
sisting commission against U. and G., to 
compel the solicitors, under a superseded 
commission against the same parties, to 
deliver up the proceedings under the su¬ 
perseded commission, rclusrd. Ex parte 
HAiOCt 1 G. J. 124 . 


XX. P*Tmo». 

(a) Generally, 

1. A i>etiUon failing as to the principal 

objects, will generally be dismissed. Ex 
parte Jtoss, 17 Ves. 376« 

1 Rose, 37. 

2. Bankrupt lias a right to petition in 
respect of his interest in the surplus of 
the estate. Sa.rton v. Davis, 

18 Ves. 81 . 1 Rose, 79 - 

3. A petition in bankruptcy praying 

distinct ordcis under several commissions, 
rcijuires several stamps. Ex parte Wil¬ 
son, ISVcs. 4S*). 

4. Kxreptions were filed to the Miislei’s 

report, under a reference in bankniptcy, 
upon petition for liberty to except. Ex 
pailc Thistlcu'ood, 19 W-s. 248. 

1 Rose, 2.91. 

5. I he court will not order a ''..titioii 
against a bankrujit’s certificate to be re¬ 
ceived after the time allowed for tliat 
purpose, and to be roiisideretl as presented 
within the time, though the niutiou for 
that purpose is made before the time ex¬ 
pires. Ex parte I'nmitt, 1 Mad. HI. 

(>', On a petition by a jierson found a 
bankriijil, to s'-jurFede Ins (ommission, 
on the gioimd lb;it he has not committed 
an an ol banknipU’v, the court, though 
llieie I.., no ullidavit on the other side 
in siippoii of the commission, or notice, 
that the proceedings would be jiniducMl, 
will h)ok into the proce^'dings to see if 
there is uii act of bankruiilry. Ex parte 
I'ypond, 1 Mail. 624, 

7. The depositions of a witness before 
the commissioners cannot be read, in 
support of a petition in the bankruptcy, 
to expunge the debt of a creditor, who 
was no |<arty to the examination; since, if 
false, no indictmciit for peijiiry could be 
sustained, as to suppoit such an indict¬ 
ment, the false testimony must be ma¬ 
terial to the determination of the ques¬ 
tion raised in the petition, in which the 
adidavit was filed. 

Ex parte Coles, S Mad. 315. 

Buck, 242. 

—- Scott, Buck, 280. 

8. 7'be examination of a bankrujit 

before commissioners, is not admissible 
evidence upon the hearing of a petition, 
unless notice has been given of an inten¬ 
tion to make use of them. Ex parte 
Stracey, 1 Rose, 6'8. 

9 . If a cicditor, believing a comiuitsioa 
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Petition, 

to be invalid^ does not prove under it 
but, acting adversely, declares to the 
bankrupt and his friends, that he means 
to petition for a supersedeas, and to stay 
the certificate, unless his debt be paid or 
satisfied, that is not each a tampering as 
will operate in bar to his petition. Ex 
parte i aterson, 1 Ro'e, 402. 

10. A petition to stay a certificate is 
an exception to the regular ctmrse of pro¬ 
ceeding, and may be heard out of Us 
turn. Ex parte Anderson, 1 Rose, 5)3, 

11. Ilut the petition, being called on, 
will not be allowed to stand over for the 
pj’.rpose of filing adidavits in reply, till 
the court sees surli uihdavits are neces¬ 
sary. Exports Gardner, 

1 Hose, 371 (»)• 

12. In general, every a[»plicalion in 
bankruptcy mu.st be by petilion ; but the 
court will, on motion, order the service 
of an order made on a petition in tlie 
bankruptcy. 

Ex parte Anderson, Buck, 33. 

-. . Peyton, Buck, 200. 

—.— i Gjflon, Buck, 319. 

13. Or the service of a petition in the 
t \okruptcy. Ex parte Pe\/loii, 

Buck, 200. 

14. Or the postponement ol ilte hear¬ 

ing of a petition, if the motion is by coii- 
ssnt. Ex parlc Gifton, Luck, 345), 

15. If a person preacntiug a. petition to 

supersede a cummisMon, himsell becomes 
u bankrupt before the petition is heard, 
hi) assignees must present a supplemental 
petition, to have the benefit of that al¬ 
ready presented, or it will be dismissed. 
Ex parte Birdxeood, Buck, 5).9- 

. . . Halt ray, 1 Rose, 197 («)• 

16. A prtitiou to enforce a rlami of 
proof, must s'ate the giounds of rcjet'tiun 
by the commissioners. 

Ex parte Curtis, 1 Rose, 274. 

—- - Schi-ialing, Buck, 93, 

17. By general order, June 11, 1817, 
petitions struck out of the Vice-Chan¬ 
cellor’s paper, on account of non-allcnd- 
ance, not to be restored, except by order 
niade upon petition. 

2 Mad. 146. Buck, 107. 

18. Petition to expunge a charge of 
collusion made in unothci petition, and 
to be beard before that petilior, dismissed 
as unprecedented, and with costs; but 
the other petition coming on to be beard, 
and the cliarge of roliusion being un¬ 
founded, it was dismissed with costs, as 
agaiast the party so charged. Ex parte 

Buck, 132. 


19- The court will not entertain an 
application to postpone the hearing of a 
petition for the pur|iose of replying to 
uiTidavits, unless the application be made 
at least two days before the petition ap¬ 
pears in the paper. Ex parte li'iltshire. 

Buck, 232. 

20. The court will not, upon the pe¬ 

tition of the haiiknipt, unsupported by 
any criditor, direct imiuiries as to the 
manaj>ctnei t of ibc estate, if he have not a 
pecuniary interest therein. Tv.c parte 
Harrison, Buck, 246. 

21. I'ctitioii by the bankrupt, to ex¬ 

punge the proofs of various creditors, dis¬ 
missed, as being nnkifarious. Ex parte 
Cotes, Buck, 956. 

22. A petilion cf appeal from the 
Vice Clianccllor's order, must have (he 
signature of a barrister. Jlx parte Holt, 

Buck, 429 . 

23. Upon a mere petition for a re¬ 

hearing of a petition in bankruptcy, it is 
not necessary to give notice to the oppo¬ 
site Side. A jieliiion therefore to dis¬ 
charge an order of rehearing, obtained ex 
parte, v.as dismissed with costs. Ex parte 
//< •nsor. Buck, 427. 

24. It is the practice of the couit to 
take the assistance of a jury, when there 
is so much of d.iubt that such assistance 
is felt to be necessary to the right deter¬ 
mination of tlic case. But it is not the 

i practice of the court to put the p.irties to 
the expense of trial by jury, without first 
hearing all the evid-iice read, and theca.se 
fully argued, unless the counsel on both 
sides agree in stating, that such must 
necessarily be the result it the matter 
were g oe itilo. Upon this principle the 
Lord Chancellor heard a petition upon an 
appeal from the Vice Chancellor’s order, 
directing an action to he brought, iir 
j>artc Hri/natc. Bu^, 442. 

25. A petilion may be framed m the 
alternative, as for a siipers«tle.-.s, or a ♦ 
new choice of assignees; and the respon¬ 
dent cannot call on the petitioner to elect 
to proceed for only one of the objects of 
the petition, unless under siiecial circum¬ 
stances. jLv parte Si koi j. 

Buck, 476 . 

26 . Petition by the bankrupt to super¬ 
sede the commission was dismissed with¬ 
out a counter petition, the commission 
having been established by an action at 
law, and the haukiaipt not apjieaiing. 
Ex parlc Caponhurst, Buck, 476. 

27 . All material facts in a petition 
must le al'cgid, as well us proMik and 
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where a petition to superecde did not con¬ 
tain an allegation that the petitioner was 
a creditor, it was ordered to stand over 
witli liberty to atueud. Ex parte Oxley, 

1 G. & J. 12. 

S8. Joint creditors may petition to 
prove against the separate estate, on ac¬ 
count of a fraudulent abstraction of joint 
funds, without a previous application to 
the commissioners. Ex parte Smith, 

1 G. & J. 74. 

(b) Signing, 

1. The general order of 12tb August, 

1809 » was made to ;'-event iinpioper 
petitions, and to enable the Chancellor 
to make the attorney, where the case calls 
for it, pay the costs of an improper peti¬ 
tion; so, where the petition prayed that 
a chai ter-party might be deliveicd uji, and 
the coniniissiuii superseded, and there ap¬ 
peared on the aOidavils, .n support of the 
petition, no grounds for a supe.rsedeas, but 
that the petition arose out of the interest¬ 
ed views of the attorney, who claimed a 
security on the cbarlei-parly, the attor¬ 
ney was ordered to pay the costs. Ex 
purtc Cuthbert, 1 Mad. 7H. 

2. Bankrupt petition witneised by the 

agcntol the solicitor who piesented the pe¬ 
tition, is nut a suiricient coniphunce with 
the general older of the l'2lli August, 
1809; but the petitioner and his solicitor 
being in court, they were permitted to 
sign the petition at the hearing. Ex parte 
H'lstun, 1 Mad. 75. 

3. A solicitor presenting a petition in 
bankruptcy, on bis own behalf, an attesta¬ 
tion, under the general order I2tb August, 
180^, was, on an application tui that pur¬ 
pose, dispensed with. E-x parte Kingdo/i, 

1 Mud. 446'. 

4. Application to the l-ord Chancellor, 
to answer a petition whicii had nut been 

, signed by tlie petitioner, in a case wl ere 
the parlies lived in the country, and the 
final dividend, against which the petition 
was to be presented, would otherwise be 
made before the signature' was obtained, 
and the party undertaking that it should 
be signed before it was served, was re¬ 
fused. Anoji, 1 Hose, 97. 

5. In a case where the petitioner resided 
at York, and it was of importance that 
the petition should be. beard on the next 
petition day, the Lord Cihancellor permit¬ 
ted the agents of the petitioner to sign the 
petition, tliey undei taking to be answer- 


able for tbo costs. In the waiter of Bot- 
(lero, 1 Hose, 231. 

6. The general order of 12th August, 
1809, h^'d to be complied with by the so¬ 
licitor “ authenticating’* the signature of 
the petitioner, without “ attesting” it. The 
object of llie order being to secure the re¬ 
sponsibility of a solicitor to the propriety 
of the application, /'.r parte Tilley, 

2 Rose, 83. 

7. The general order of 12tli August, 
1809, is siitliciently coiiiphed with, where 
llie petition is signed by the petitioner, 
and such signing is “attested” by the agent 
ol Ins solicitor, and “authenticated” by 
his solicitor, wliodid not witness the sign¬ 
ing, but knew the petitioner’s liaiid-writ- 
ing. 

Ex parte Bellof, 2 Mad. 259- 

8. A petmmi presented by assignees 
must, uiuler the general Older, 12tli Au¬ 
gust, 1809, be signed by all who present 
It, and not oy one only, as in the case of 
partners. Ex parte Morgan, 

Buck, 109. 

9. Application to permit a petition ta 

be .signed by tlic petuuuier’s agent, in 
London, granted, it being near tlieendof 
the sillmga alter Tiindy leriii. Ex parte 
Stone, Buck, 255. 

.0. T!ip general oid<r of the I2lli of 
August, 180'), held not to he complied 
wiili by the solicitoi uutbeiiticating the 
sigiuiliire of the petitioner, without at- 
teatmg iL Ex parte Bury, 

Buck, 393. 

IT. Petition, which purported to have 
been signed “ m the presence of Thomas 
Lee, Master Eitraordiiiary in Chancery,” 
permitted to stand over, for the purpose 
of amendment, and of an adidavit being 
tiled, to shew that Lee was, at the time ot 
the signature, the petitioner’s solicitor or 
agent, the petitioner paying the costs of 
the day. Ex parte liaulmson, 

1 G. & J. 19. 

12. Petition to stay the bankrupt’s cer¬ 
tificate, attested by the solicitor’s agent, 
which is not in conformity to the general 
order, dismissed with costs. Ex party 
Hirst, lG,6c J. 7^. 

4 t 

(c) Service, 

1. If the bankrupt is not served with 
the petition to stay his certificate, in time 
to hear the petition on the next pehtion 
day, he is entitled to bis certificate, lit 
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thi» case, the petition was not answered 
till the day befoie the petition day, and 
not served till tlie morning of that day, 
and was then received by the bankrupt 
without objection ; but it was held, to be 
within the rule, and the petition was ac¬ 
cordingly disnussed. Kv parte Brt ncfilet/, 

Coup. 97 . 

2. If a hankropt is not served with the 

petition to stay his certificate, upon which 
utteiidcince is oidered, he is entitled to Ins 
certificate, as of course. t',.v patte Koi- 
tla/l, 1 \\ iS: It. 6-1.'t. 

3. A petition to stay a certificate must 
le served i»ersi>nal!y upon the bankrupt, 
before the petitioo d.iy. 

Jl.v parte Cufboiiriir^ 2 Hose, 187. 

- JJai/ijrd, Buck, 38. 

- (iiDotiie, Buck, .'> 9 - 

4. A pciition to Slav certilicate, must 
he served, personally, two clear days be¬ 
fore the pelitioi: day. parte IIop/< 1 /. 

1 (i, & J. oi. 

5. The bankrupt does not wave llie 
objection of personal service ol the pi H- 
1 ( 011 , by taking oliire copies of the allida- 

its. Ex parte Knuhtlf, 

1 V. & lb .64,1. 

t<. Nor hy nliim aa alTidavit in ..iiswei. 

£ I parte IJrnionl, Bin'k, .IH. 

7- Nor by an application to the court 
to .idviince ifie petition in the pa|ier, 
purtf liroohie, 1 Ihirk, .*39. 

8 Service of a petition at the last 
tiliicc of lesideiice of an atjscoiiding assig¬ 
nee, ordered to be g'Uid service. Jit parti 
lianbovous, 3 M.uf. 23. 

J). An order was obtained on motion, 
that service of a petition, m bankruptcy, 
on the altoiiicv of a party abroad, uhose 
debt war. '.ought to he expunged, shonld 
be dttuied g lod service. Ex partt Palau, 

3 :Mad. 1 i(>, 

10. Where the debt of a creditor m 
AiueriCii wa- jirovcd by an agent, service 
of the petition, to expunge the pi oof, was 
ordered, on motion, to be nnide on sucii 
agent. Ex parte Dunlop, S.Mad. 27tb 

11. 'I'lie court cun act upon afliduvil 

of service of the petition, in cases of su¬ 
persedeas, as well as in other cases. Ex 
partt Crump, Buck, 4. 

12. A pcKion keeping mit of the way 

to avoid the service ot an order made 
upon petition in bankruptcy, it was or¬ 
dered, upon motion, that service at his 
office should be good service. Elx parte 
Anderson, Buck, 38. 

13. One of two partnera, the other 


being abroad, proves a debt and d|gy 
.Service of liie petition, to expunge tj,f 
debt, upon the attorney appointed to ly. 
ceive the dividends, ordered to be got 
service, upon motion. Ex parte Pci/tui. 

Buck, 20(). 

14. Petition to supersede commission, 
must he serwd on the bankrupt. 

Ex parte Barber, Buck, 493. 

15. Pemion. by petitioning creditor, 

I to Mi;>ei.sed ■ a couiiiiission, sealid but not 
I opened, must be ■•erved upon tlie baiikiupt. 

Ill this case, the petition stood over for 

that nurpose. In the matter of • . — 

1 C’. tV J. 2.3. 

16. The court w'll not order, that ser¬ 
vice of a jietitioii, to May a corlificate, at 
the li.uiknipt's resid“nce, should be good 

; service, unless the ap|)licatK)ii be made 
hefoie the petition d.iy ; excejit in cases 
wliere an earlier application is prevented 
by tlie conduct of the bankrupt. V.r parte 
JJarriion, 1 G. ic J. 71- 

(t!) Amending, 

1. Pctilion to h.ive short bilks, in the 
lianiB .1 ilip b.mknipt, delivered up; the 
p( lilioiiers were mil creditors at the tune 
the j'‘'litii)n was piescnled, the ra-h ba¬ 
lance being against them, but had since 
become so, tuii.mg the iialiince in their 
favor, bv taking up the bankrupt’s accep¬ 
tances on their ac count. 'I'he order was 
made, without reouiiing the pi titioii to be 
amended, hy stating tliat fact; but the 
order slated the consent of the crown, 
iioiiling an e.xteot for acceptances ot the 
b.mknipt, on account of duties neeiced, 
and remUted specifically by the country 
hank. Ev parte Hirxlim, 

j 17 ^'es. 4 gT. 1 Rose, 15 . 

2. Where a petition was presented 111 

the name of an agent, which ought to liuve 
lieeii piesen'.ed in tlie name ot the princi¬ 
pal, who was abroad ; it being an evident 
mistake, and there appearing no sinister, 
object in the petition, the parly w.is ol- 
lowed to amend the title, on paying the 
costs of the day, but without prejudice to 
the other party, shewing that such peti¬ 
tion was presented hy t’ e agent, without 
authority from the principal. Ex parte 
Item, 1 Mad. 309 . 

3. Petition was permitted to be amend¬ 

ed, upon paying the costs of the day. Ex 
parte Peyron, 2 Rose, 36S. 

4. Petition allowed to stand over, to 
amend the title. Ex parte Mills, 

Buck, 230. 
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wh 
tai 

^ (</) Generally. 

VI 

1. Where an affidavit in bankiuptry, 
■’f. irrelevant ai d fcanilaloiis, it 'vill be or¬ 
dered to be taken oH the lile, vviiti c«t.ts 
us between attorney and client. F.x paitt 

la Ves. 47 1 '. 

i'., I'be court has ll.ehaiiie jui 'sdu'lJoii, 
wheii! . • allid.-vit is liled in couit and 
.-! <red tv ihe iir ste-r. I’.v puife Li 
Ihi'l) IS \ es. 

Au affidavit in liankrvi|it« j to the 
f • 1 .! »J'a MitnesB, not liniiud m the ge- 
f '. . ouestion, wbelhc. he was to he be- 

upon ins oath, but goinp to parii- 

;i!at iacts, and scandalous, wuo lakoii oil 
tiiL i^le, with cosU. Anon, 

■6 V. & 93. 

4. Wilful inisrtpreseiUalioii as to 

credit, gives a remedy by n.i\ o' da¬ 
mages, cti the grouii-. of i, ■■■' • l-tii 
this is adiiiinisteied wub gif.ii (aiiiion ; 
and tberefore in ba!iku,]>;cy Mbcn ti.f 
evidenceul the pu’ly is icceii'ed, n mu'-! 
be 111 ull particiiiars, consultnl, and(.Icui 
of contradiction and obscurity. I' f ihi> te 
Carr, 3 iS. H. 1 i).S. 

5. Affidavits, filed in bii|ijHiil o( a peti- 

tion to supersede a roinniissjou and .-.lay a 
certificate,need uoljto beanswereok li ionnd- 
ed only upon infortniUion and l.el ef, un¬ 
less It is stated in the affidavit lioni csiioni 
the inloriiiatioii was rtccivtd, and liiat 
such pirson refuses to make an aiiiiluMt. 
liiparit Hlevenn. 4 Mad. 

6. Upon a bankrupt petilion bi ing 
called, it was objected to tin; heaniit., liiai 
along affidavit in supioit oi the [u.uiuu 
Imd just been filed. Held, the pi.tiUoni i 
was at libel ty to Via\,e the use ol iIjc affi¬ 
davit, and that the quest’on of <.\|.euse, 
created by the aflidavii, not allt-cling il.e 
merits, hiight he met on .inoilier applica¬ 
tion. Ex»paite Jioxa, 1 iloic, ,j3 (.i). 

?. On a rctereuce if a mailer iii bank¬ 
ruptcy to the mailer, allidavits winch 
might have been read at the hearing of 
the petition in court, may be received in 
evidence by him. 

Ex parte Jackson, } « 

- Ileyuuod, 3 * 

8. False swearing, under circumstances 

not strictly amounting to perjury, is an 
indictable offence as a misdemeanor. Ex 
parte Overton. 2 Hose, 257. 

9 . The court will nut oider an inquiry 
upon an affidavit, that merely states ge¬ 


neral hearsay information and belief, un^ 
less the case be piegiiunt with circum¬ 
stances ul suspicion. Ex parte Coles, 

Buck, 244. 

10. Affidavits in reply, arc only to be 
peimilted in cases wbete new matter is 
introduced in tlie affidavits, answering the 
pi'lilion. Ex parte khayle. 

Buck, 244. 

11. Affidavit*, iluit merely state hear¬ 
say and belief, ut- to a commission being 
riiiiei'iti'd, ai'“ nut iiluiie sufiicirut to in- 
diiu-the court to tiiiecl an issue, but if 
tliey lire eonubuian d by cireumslanres of 
siipii. in ialending lla cusp, uii issue will 
be dim-ted. Ji.i parti li“}ile. 

Buck, 247. 

12. Allboiigh the affidavits in support 
of a pitiiiuii, and tliose in »'p|josiliiui to it 
me eouthctnig. -^ei the cuini wdl bear 


liii'in .(‘iid, atid the ar;:niiientb of 

counsel. 

bitoir- It 

sends the |.<irlli-s to 

V 

the 

tjJiC.-Unii 

rmsed hj the peillion. 

at 

law. 

i-'.i p/itii 

'rn>s<r<ini, Bue 

k,, 

5.>0, • 

i:i. ( 

oijiiiiissinuers oogfit not 

to 

iiiitke 

afii4l„vils 

, Ml!—s ilie\ me served 

Wti 

h the 

pt til ion. 

L’i jhuU JiuJ-atiil, 
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0: Shearing, 

1. Affidavit ill sii['|i<iit of a petition, 
tiutsl liul be sworn beluie the petition is- 
ans'.viTfd, Expat tc E’ort/iuood, 

2 Bose, 24b'. 

2. E\cepl in rases of petitions to slay 
cei l dieaies. /.’.>■ jnii t< Ot ei ion, 

2 Bose, 257- 

3. Affidavits in sofiport ol the petition, 
swoin bufoie the peiiuon is answeied, 
eannut he read. E^x jHirte I’tttliS. 

Buck.332. 

4. Ahi-Iavil sworn in support of a pe¬ 
tit,on before a m.isle: i-Miaordinaiy, wlio 
was solicitor t<» the ''ommi.^sitln, was not 
allowed to he read. E.i parterJirocUmrst, 

1 Bose, 145. 

5. Affidavits sworn before the clerk of 
the solicitor to the commission, not al¬ 
lowed to be read, hut the petition ordered 
to stand aver, with liberty to reswear the 
affidavits. Ex parte Green, 

!• G. & J. l6. 

(c) Filing. 

1. No affidavits cun be admitted against 
the allowance of a cerlifirate, but such ^ 
have been hied in the office at the same 
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time with the petition, or are necessary 
in reply, according to the general older, 
lOlh November, 180j. Ex parte the 
Bank iff Scotland. i V. <.V 11. 5. 

1 Kose, 375. 

2. Though rri-ponrients may have 
formal objcctiont to a p tilion, '.licy btill 
ought to be prepared to meet tli<- merits, 
it the objections slio'iUl l»r overruled; 
and where the respotuii i l. depemlmg upon 
tiuch objections, neglfvni to file altida- 
vits, the court permitted the petition to 
stand over, upon his juymg tlie costs, 
to be taxed by the Master, il the .iuties 
disagreed. Ex parie lldlot, 

2 M.ul. 250. 

3. An affidavit of peu-on.i! M-rvireof 
a petition must be tiled Ijelore it can be 
read in court. Ex parte Sort’i. 

•t M.ul. 3‘);.. 

4. The filmg of :in aHidavit m '’.i' - 
ruptcy, is the S'vesir’.ric ai.d can > )t . 

into the barikrujit oil",- i' tl • u-:;nu. j 
the reach of the Loid (.'liat)c< l!o-, -bmil,; > 
the purposes ol justice at aii\ (.me le- | 
'|uire the produciion of it. l-> /■''//. j 
Xcwlon, 2 Ro-'', I'j i 

■»- Allkhvits in ■i ppotl ui piKti.'i.s j 
111 banltruptry, tdcis siPj,. eicni!;. ii' il‘>' j 
pLldum da’., cumiot be n-a.l nl tin' i '.i;- , 

‘1 Iwee, I (> I. j 

(i. Airida\'t,, (,n petituiu-, in li.iitk- | 
n-pt-y may b(; filod ,iticr iln- p''Utni:' ! 
(an ; but, in sucli rase, llie petitmn ’.’iill } 
V ordered to stand x ' ei. t.i give time m j 
answer liietn. /-'.i / '</'/<' Sparrox.'. 

2 Mad. 1 t. ' 

7. If a. ■■••'[..uni. ui kniiwitig that t! c 
affidavit-, ’ii .sappori of tlie petition, me ! 
fill'd afiei i l etK.ou day, answer iliein, | 
lie tbereb cs tlie olijeclion to the | 

‘.rregsLuity, Ex pa>u Bnrit, j 

ljuck, 

5. But the respondent, by ansiveiine 

affidavits irr eularlv (ib’d, does in't wave 
the objection to liieir being read, it he 
have n-* notice of their irregulariiY. Er 
parte Smif/i, Burk, 35)3, 

9. An affidavit in support of a [letitioii 

to stay a certificate, filed after the peti¬ 
tion IS presenled, cannot be read, unless 
it is explanaiciy of some matter intro¬ 
duced by the*f)aukrupt in nnswer to the 
petition. Ex parte DwIhoh, \ 

Buck, 17S. ' 

10. Affid.'ivits in support of the peti¬ 
tion, filed after the petition dav, cumiot 
be read. Ex parte Perl, Buck, 35)4, 

11. Ill su.h casts the petition wa- ■ 


permitted to stand over till the ne.xt day 
of petitions, that the respondent might 
answer the affidavits, the petitioner pay¬ 
ing the costs of the day. 

JR.r parte Peel, Buck, .3.94. 

— - . Smith, Burk, 3.95. 

12. An office copy is the only evi¬ 
dence the court will admit of the filing 
of the affidavit. K.i parte Kf>rt/i, 

Buck, 39fi. 

13. And where respondents an- loo late 

111 filing their affidavits, the cmi;t will let 
the petition stand over, to give the peli- 
liuuer an oppottumty of replying to them, 
trie respondents paying the easts c-l the 
day. El parte iIn Corporatinn (ff Don¬ 
caster litick, -IffS. 

Ex parte y'lustrai ‘, Buck, 4('4. 

l-t. It. upon a i>( titio!i to s'.av a cer- 
lificate. the hankruiil d-’’ not lilc his -affi- 


davits ill 

answer till i 

■Jit r 

tlif pet'ili.ui 

(!:\v,tb( p 

■rt,. 

uiO' r IS ei'l 

tub li 

to biive the 

pi'iili'iti •'l 

vTMl 

1 •. r ti. 1 

t lie 

m.iv buwitn 

opp t' : 

: . » 


t.' ai! 
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Buck. 519. 


XMI. ISSITF. 

1. An order obtii'iiied to try the v.i- 
hdity of a (■immi-siori m an issue, on the 
objection of a pri'v aui.s art of hanknipu \, 
•uii! a snba 'cr.t iM-iitionitig cieditoi’s debt, 
atti-nv' d- discliaiged for want ot prose- 
(iition, a pdilioii to revive sucli older 
dismissed with costs. Ex parte Donoxan, 

1,3 \ es. 8. 

2. A end’tor of the bankrupt is not a 
compietcnt witness to sustain a roininis- 
bion upon an issue diierted'to tiy its . 
validity. Ex paitc Malkin, 

2 Rose, 27. 

8. TlTe party who has to sustain the 
aliirniation, is to be plaintiff in an issue 
lotr)- the validity of the < mi mission, and, 
as sucb, lias the choice of the court 
where it is to be tried. Ibid. 

4. If a commission is taken out upon 
an act, proved at the trial of an issue to 
have been concerted with the petitioning 
creditor and the solicitor, the court will 
supersede it, and will not direct another 
issue to try the validity of the coimiiis- 
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sinn, with Iib<>rty to prove other acts. I 
Ex parte Prtmrr, Buck, 77. ! 

5, Upon an order to proceed to trial 

upon two^jssufs, to tr^ the validity of 
tlie conmitssinn, the plaintitf to give no* 
ticp, in wntipg, lo the bankrupt, of the 
acts intended to be relied on at the trial. 
Held, that the petitioner, in his notice, 
ii'-iisil f pecify the acts relied on, the times 
u hen they were coniniilled, and the wit¬ 
nesses who will be called lo prove them. 
Ex parte Bogen, Buck, 137. 

6. In directing an issue, the court will 
not order the examination of persons at 
the trial, who, by the r'des of the courts 
of law, could not be examined without 
such order, except, sometimes, in cases 
where the facts in dispute rest on the 
knowledge of the plaintiff and defendant 
only. Ex parte Vislcr, 

Buck, 231. 

7- The practice of t’^e court is, where 
the case reijuires it, to direct il;e hauk- 
nipt to be examined upon an issue to try 
the validity of the commission, fx parti 
Btajr, Buck, 431. 

8. Where the petitioner swore posi¬ 
tively to a debt, and was conlradu ted by 
tlie bankrupt, there being no other evi¬ 
dence, an issue was directed, at the trial 
of which the hankiupt and (lie )>eiitioner 
were to he examined. Ex piiite WiUkivi- 
totif buck, 540'. 

XXIII. Costs. 

1. It is no objection to the allowance 
of costs, that a necessary paily ap¬ 
pears, without being served with the pe¬ 
tition. Ex parte Garland, 1 Mad. 318. 

2. If a creditor be brought before the 
court to have his debt expunged, and no 
good grounds are shewn for expunging it, 
be is entitled to costs; but where the 
affidavit of the creditor, made upon his 

• proof, was' calculated to mislead, the 
court refused him costs. 

Ex parte Hmtler, 3 Mad. 117. 

Bucic, 171. 

3. Bankrupt obtaining leave to sur¬ 

render after the proper lime for sur¬ 
rendering is expired, pays the costs. 
£t parte Carter, 4 Mad. 394. 

4. Equitable mortgagee praying a sale 
of mortgaged estate, must pay the costs 
of the petition, and of the assignees' 
appearance to it, not out of the produce 
of thef mortgaged estate, but personally; 
but if th« assignees oppose the petition 


on frivolous or mistaken grounds, they 
pay the costs occasioned by such opposi¬ 
tion. Ex parte Home, 

1 Mad, 622 . 

5. Kquituhle mortgagee must pay the 
costs of his petition. Ex parte Worry, 

19 Ves. 472. 

6. Equitable mortgagee not entitled 
to costs u|ion sale of phitge, though it 
was ov^ing to the bankrupt, that no re¬ 
gular nioi tgage was made. Anon, 

2 Mad. 281. 

7. Equitable mortgagee by deposit of 
deeds, with a wiitiug expressing the 
terms of the deposit, is entitled, on peti¬ 
tion in bankruptcy for a sale, lo have 
Ins costs <iut of the produce of the mort¬ 
gaged property. Er parte Trixi, 

3 Mad. 372. 

8. Costs of the application given to a 
mortgagee bv deposit, U(«)n a peliiioii for 
the inual order, there being a writ n in- 
slrtiineut speed) mg the agieemciil for the 
deposit. Ex parte Brig/itxan. 

buck, 148. 

S. C. ———— Brightf ns, 1 8wuu, 3. 

9. in all cases wheic there is an 
equitable mortgage by a written inatru- 
mci't, specifying the terms of the agree¬ 
ment, the niorigagee, upon the usual 
petllion for a sale ol tlie piemises, is eu- 
lilled lo his cosl.s. Expaitt Sikes, 

buck, 349. 

10. I’.ipiitalile mortgagee held lo he 
entitled to costs out of the proceeds, upon 
the usual pelilmn for sale, though the 
wriUen insUument referred to, required 
the aid of parol testimony to explain it. 
Ex parte the P'auxhall B> idgc ( urn puny, 

1 G. ix. J. 101. 

11. Upon an application for sale of an 
equitable niorlgage, the costs of the as¬ 
signees are lo be paid out of the proceeds 
of tlie estate. Ex parte Garlmtt, 

2 Rose, 78. 

12. It is a general rule, tl'mt, when a 
petition to stay a certificate is dismissed, 
it is disiiu.-,sed with costs; but the bank¬ 
rupt may forfeit that privilege by mis¬ 
conduct. 

Ex parte the Bank of Scotland, 

1 Rose, 373. 

1 V. & B. 5. 

■ ' Gardner, 1 Rose,377. 

1 V. & B. 45. 

- Nictls, } ^ (n). 

—.. . Kemtt, 1 Rose, 331. 

1 V. & B. Ip8. 
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13. When a petition is to supersede a 
rommission for collusion, and stay a cer¬ 
tificate, and there are suspicious circum¬ 
stances, costs will not be given, though 
the petition fails. Ex parte Stevens, 

4 Mad. 256. Buck, 389. 

14 Costs will always be give.i against 
a party, who, by refosal to deliver up i 
the proceedings to the assignees, makes ! 
an application to the great seal neces¬ 
sary. Ex parte Hardy, 

1 Rose, 3.96. 

15. W'here a separate commission is 
superseded, to give elfect to a bulisc iiueni 
joint commission, the petitioning creditor 
is to be reimbursed his cos's out ot the 
joint estates. Ex parte bachelor, 

2 Rose, 26. 

16. Where the petitioning I'rcditnr de¬ 
clared the commission to be invalid, he 
was held liable to costs of inquiries, 
thereby rendeied necessary to asceri.iin its 
validity. Ex parte (Uussop, 

2 Roce, 3s6. 

17. The general rule in bankruptcy is, 
that, if the petitioner do not pray his rnsts, 
he cannot Lave them. Ex patte Athin- 

r,lick, 215. 

18. Since assignees would have to 

pay the costs of an action hroiighl 
against them by the hanknipt, by ana- 
logv to the rule of law, tlie couit di- 
jfcted the assignees to pay the co-ils o) a 
trial upon an issue diiecled to try the 
valuiitv of the comnussion, in which 
they undertook to he plamlilVs, and the 
bankrupt the defendant; but they were 
not made to pay the costs of the peti¬ 
tion to supersede the commission. Ex 
parte Eduards, Buck, 232. 

1 . 9 . \»here a petition in bankruptcy 
was dismissed as multifarious, costs 
were not given out of the estate, on 
the ground that it would be hard upon 
the other '"reditors, whose debts were 
indisputable. Ex parte Coles, 

Buck, 256. 

20 . Bankrupt presenting an unneces¬ 
sary petition, his solicitor was ordered to 
pay 4i0s. costs. Ex parte Parker, 

Buck, 313. 

31. A ro-iimission having been issued 
for the pur|fose of defeating a judgment, 
the judgment creditor was.'irected to try 
the validity of the commission, and suc¬ 
ceeded upon the trial. The petitioning 
creditor directed to pay the costs of super¬ 
seding the commission, and of the fieti- 
tioR. i£ar parte Hming, Buck, 350. 


32. If, when a petition is called, the 
petitioner do not appear, the respondent 
must produce an office copy of the affidavit 
ol service, before the rising of lUie court, 
to entitle him to his costs. ' JE.t parte 
Astill, Buck, 396 . 

23. Costs are not given upon an 
appeal from the deliberate judgment of 
the commis'iioners, but the rule docs not 
extend to ex parte cases, where the op¬ 
posite side has not the opportunity of 
being heard, and the commissioners have 
not exercised a deliberate judgment. 
Ex parte Gretnuay, 

Buck, 420. 

24. A commission having been super¬ 

seded with costs, to he paid by the peti¬ 
tioning creditors; i.ne of them being a 
woman, after the costs were taxed, mar¬ 
ried; lies husband ordered to pay the taxed 
costs within u loiliiighl. Ex parte 
Eu^tr, Buck, 548. 

25. Peiuioniiig creditor ordered to 

pay the nii h,(‘ii<;'T his costs, as taxed by 
the coiii'iii'-sioners, and the assignees 
to pay Ins siilisequeiit costs, wheic the 
coiiiniisMoti was snpersedeable, and was 
considered as superseded. E.x parte Jobn- 
S‘>n, 1 G. 5: .1. 23. 

26 . B.inkrupt not allowed the costs of 
his peUlion to supersede the commission, 
where be was in a situation to try its 
validity at law 111 the first instance. Ex 
parte M(irL,s, 

1 G. & J. 70. 

27 . A creditor cannot apply to have 
the solicitor’s bill taxed, except on ttie 
ground of neglect ol duty by the assignees. 
Ex parti IValkcr, 

1 Ct, a J, 95. 

28. No costs given upon a petition by 
joint creditors, to prove against the sepa¬ 
rate estate, there being r.o joint effects or 
solvent pailiier. Ex parte Ihads'iau:, 

1 G. &c J. 99 . 

2 . 9 . The court sitting in’ bankruptcy* 
has no discretion to relax tho rule as to 
the payment of the costs of taxation of 
the solicitor’s bill; and such costs must 
be paid by the solicitor, where moie 
than one-sixth of the amount is taken off 
by the taxation. 

jK.t parte Hatherway, S Mad. 329. 

— - - Inman, Buck, 129» 

30. The rule applies also to the bill as 
taxed by the commissioners. Ex parte 
j Westall, 


S V, & B. 1 tl 
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1. 11usba:;o. 

(«) Rights and lAabilUks. 

1 . Right of the husband to release the 
orphanage share of his wife, a free¬ 
man’s daughter, Saikeld v. Vernon, 

i Eden, ()4. 

2. Wife's reversion, which cannot lall 

into possession during the husband’s life 
(as a reversion upon his own death) is 
nut assignable by the husband. Datbiac 
V. Dalbiac, l6 V'es. 122. 

, 3. A husband can dispose <>f his Wife’s 
property in expectancy, against every 
one but the wife surviving. White v. 
St. Barbe, 1 V. & B.' 405. 

4. The husband maintaining his wife, 
and receiving her separate income, will 
not be liable to account for more than 
one year upon an assumed agreement to 
subject that fund to maintenance. Bro- 
dk V. Barry, 2 V. Ik B. 39. 

- 5. Where the wife, as heir, is put to 
her. eiectioi), and the husband takes no 
benefit under the will, the election will 
not affect bis Qiarital right. Brodk v. 
Barry, 2 V. & B, l 2r» 


II. Wife. 

(</) Rights and j..iabiUtks. 

]. An infant may, by contract pre¬ 
viously t<i her marriage, bar herself of a 
distributive sbaie of her husband’s per¬ 
sonal estate, in the event of his dying in¬ 
testate. 

Dniry v. Drury, 2 Kdcn, 39. 

Earl of Buckinghamshire v. Drury, 

2 Eden, 60. 

See also Opinions and Judgment qfC. .L 

IVilmot, 177* 

2. Where husband and wile had livid 
together, the wife is not entilled to an ac¬ 
count of her separate properly fiiiliicr 
back than her liusband's death, cither 
against his rejircentalives, creditor, or 
assignee. Dalbuic v. Dalbiac, 

lb Ves. Il6- 

3. A feme covert is permitted to 

t^<u]^act, as to her sejmrate property, but 
such transaction must be peitecily fair 
and open. Ibid, 16 \'es. 12.5. 

4. A f« male infant cannot be bound, 
iiy l.er covenant upon maniage, to settle 
her real estate without an option, when 
tweiily-oue, to reiusc to coufiini il; nor 
can lier liusbauil aid her in defeating, or 
prevent her coiinrniing the settlement, 
when of age. Milner v. Lord llanuood, 

1 bjV’es. 259 . 

5. A feme covert is not entitled to 
shew cause agHiu.M. a decietal order, as an 
infant is; but the order is binding on her, 
till reversed. Burke v. Crosbir, 

1 B. & B. 503. 

6‘. A feme covert is as much bound by 
a decree, as a feme sole. Burke v. Cros- 
bk, 1 B. U B. 502. 

I 

(5) W^e's Equity against the Husband, 
or his Assignee. 

1. Where there is no settlement, the 

wife is eiuitled to a provision, as against 
the particular assignee of the husband, 
for valuable consideration of the whole of 
the wife’s equitable interest. Earl qf Sa¬ 
lisbury V. Heioton, 1 Eden, 370 . 

2. 'I'be equity of compelling the hus¬ 

band to make a settlement oat of the 
wife’s estate, dots not survive to the chil¬ 
dren, but is pcrsQpal to her, Serwen v. 
Tapley, 2 Eden, 337* 
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3. A feme covert who had married ! 
without a settlement, and whose husband 
had taken the benefit of an insolvent 
debtor’s act, became entitled, by the death 
of her father, and under a bond executed 
by him upon his marriage, to one-sixth 
part of his real and personal estete. 1 he 
father, by his will, gave the daughter 
jt'S.OOO, in lieu of the interest she look 
under tlie bond. It was held, that the 
interest of the husband’s assignee, under 
the insolvent debtor's act, was confined 
to wliat ti:c daughter would have taken 
under the bond, and that the court had 
much greater consideration for an assign¬ 
ment by special contract, than for an as¬ 
signment by mere o|)emtion of lav/ ; and 
where the equitable interest of the v/ife is 
transferred by mere operation of law, 
without any express consent of the wife, 
as in this rase, the creditors stood pre- 
ciicly in the jdace of the husband, and 
therefore subject lo the wife's equity. The 
assignee having, in consequence, proposed ! 
before the master, to settle one moiety of 
his claim upon the wife and children, and 
divide the other moiety umong the hus* 
band’s creditors, the proposal was ap¬ 
proved of, and carried into execution by 
the court. UTorrcU v. Marlar, 

1 Cox, 153. 

4. In a suit by a feme covert, to es¬ 

tablish her erjuity in personal property 
bequeathed to her, the court granted an 
injunction to restrain the husband from 
making an assigntrent of the pro|ierty, 
although satisded that the wife’s equity 
would not pass by such assignment, but 
with a view to prevent bis encumbering 
the case with new parties. Roberts v. 
iioberts, 2 Cox, 4‘22. 

5. A husband cannot, by assignment 

of the wife’s property, put the assignee or 
purchaser, for a v'aluahle consideration, 
in a better situation than himself, but 
such purchaser or assignee must be sub¬ 
ject to the wife’s equity. Hid. 

6. Where an equitable interest is given 
to the wife, for her life only, the court 
permits the husband to enjoy it, without 
the consent of the wife, or making any 
provision fo. her. But if the husband 
fail to perform the obligation of main¬ 
taining the wife, as by deserting her, the 
court will apply any equitable interest 
which the husbmid retains, for her life, 
either wholly or in part, for her mainte¬ 
nance. And where the husband becomes 
bankriipt, or takes the .benefit of an insol¬ 
vent debtor’s art, the same equity will be 


enforced against his general assignee; <but 
the principle does not apply to a particu¬ 
lar assignee of such lite interest, for a va- 
hiuble consideratian, trho purchased the 
property before circumstances had raised 
any e(|uily in it for the wife; therefore, 
where the w.fe joined tlie husband in a 
sale of a lile-inleresl to the \;ife, and af¬ 
terwards the iKishand became bankrupt, 
a bill against the purchas.r, to establish 
the '.''ife’s equity, was dismissed willi 
costs. Llhvtt v. Cordell, 

5 Mad. 149 . 

7 . The children of a feme covert have 
no equity, alter the death of their mo¬ 
ther, to insist on a settlement out of a 
legacy to her, unless there is a contract 
or decree for a sctil< ment in the mother’s 
life-time. Lloyd v. Williams, 

1 Mad. 450. 

(f) What shall he her separate Estate. 

1. A bequest of two bonds and a mort¬ 
gage to a married woman, with a direc¬ 
tion that they should be delivered up to 
her, whenever she should demand or re¬ 
quire the same, is a bequest to her sepa¬ 
rate use. 

Dixon V. Olmius, 2 Cox, 414. 

2. A gitl by u husband to his wife, ei¬ 
ther as a donatio mortis causa, or as a do¬ 
natio inter til os, to her separate use, must 
be established by evidence beyond suspi¬ 
cion. In this case, the claim of the wife 
was negatived. 

Waiter v. Hodge, 2 Swan. 92. 

3. Legacy to A. for her sole use 

and benefit,” vests the property, exclu¬ 
sive the marital right. Adamson v. 
Armitage, Coop. 285. 

4. 'I'he marital right of the husband 

cannot be taken away, without clear in¬ 
tention; Lot where the wife, previously 
to marriage, settled her property to trus¬ 
tees, “ for her sole use, benefit, and dispo¬ 
sition,” It was held to be separate estate. 
Ex parte Ray, 1 Mad. 199 . 

5. A court of equity will execute a 
trust for the sole and separate use of a 
mairied woman, when 'he intention of 
the donor to that effect is unequivocally 
declared; but where the testator gave a 
legacy to a trustee for the sole and sepa¬ 
rate use of his daughter, who was mar¬ 
ried, and afterwards gave the residue “ for 
her own use and benefit”, this will not 
make the residue a legacy to the separate 
use of the wife. WUU Suyer, 

4 Mad. 409 . 
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(d) LubUUp ^ Wjfdt Separate Estate. 

1. How far the settled estate of the 

wife shall, be exonerated from the mort* 
gage made l>y husband and wife, for use 
of husband, out of husi)and’s personal 
estates— Qucere, Attley v. Earl Tanker^ 
vU/e, 1 Cox, 82. 

2. A bond of a feme covert, as surety, 

may be eni'orced against property settled 
upon her, to her separate use fur life, with 
power of appointment or disposition by 
will, or any writing purporting to be a will; 
and if she should die in the liie time of her 
husband, without such appointment or dis¬ 
position, either of the whole or any part, 
then as to the whole or such part to the 
person or persons, as would be entitled ac¬ 
cording to the statute of distribution,as if 
she died unmarried and intestate, llcat- 
ley V. Tkotnasy 15 Ves. 590. 

3. Securities obtain'^! from a married 
woman, having separate propeity by a 
creditor of her husband, who, by suppress¬ 
ing that fact and for tlie, purpose of repay¬ 
ing the debt, procured himself to be ap¬ 
pointed one of the trustees, his co-trus¬ 
tee not being a party to the transaction, 
will be set aside. Dalbiac v. iJalhiac, 

l6 Ves, ll6'. 

4. The payment of a debt by the pro¬ 

missory note of a married woman, decreed 
■out ot the rents and profits of estates, set¬ 
tled to her separate use tor life. Biiflim 
v.Clarkty 17 ^ 365 . 

5. Advances to a married woman de¬ 

serted by her husband, on tlie ciedit of n 
fund in court, her property, for her main¬ 
tenance, though it exceeds the income, 
will be reimbursed out ot the cajiital. 
Cup Pearkes, 18 Ves. ]<)(). 

6. In the distribution of the separate 
property of a married woman, as assets, 
after her death, a bund is not entitled to 
priority, being as a bond void. Amu. 

' IS Ves. 258. 

7- Under a settlement in trust to pay 
the rents and interests, to the separate 
use of the wife during the joint lives of 
husband and wife ; if she suivived, for her 
heirs and executors; if he survived, accord¬ 
ing to her appointment by will; in de¬ 
fault thereof a limitation over as to the 
real estate; and as to the personal, to her 
executors, the wife cannot during ti e co¬ 
verture bind the capita! surviving to her; 

as to the efliecl of her subsequent un¬ 
dertaking, when sole, to pay her bond 
given during coverture, the creditor was 


left to bis remedy at law. Lee v. Mug- 
geridge, 1 V. & B. 118. 

6. Pin money subject to the property 
tax, but nut to a deduction for alimony, 
being clear of maintenance. Ball v. 
Coutts, 1 V. & B. 292 . 

9. Settlement of money upon trust, to 

permit the wife to receive the interest 
during her life to her separate use, with a 
proviso against anticipation. The hus¬ 
band joins with a surety in a covenant to 
pay an annuity, secured by the wife’s as¬ 
signment of the interest to become duo, 
and of the principal sum, in the event of 
there being no children of the marriage. 
The surely will not be entitled to any re¬ 
medy in equity, under the assignment, in 
respect of payment of the arrears of the an¬ 
nuity, recovered against him by an action 
upon the covenant, although he had no 
notice of the proviso in the settlement 
against anticipation; the charge o'" frau¬ 
dulent concealment not lieing sufliciently 
established. And even if Iraud of the 
wife hud been tullly made out, the Lord 
Chaiicellnr was strongly inclined to think, 
iliat it would no\ be sufticient to support 
such an assignment, as that would be to 
give ibe wile the power of alienation 
against the intention of the settler. Jack- 
son v. IJulikouss, 2 Mer. 483- 

10 . 'I'litre may be a separate enjoy¬ 
ment of properly by u feme covert in 
equity, and she has, us incident to the 
power of enjoyment, a power of charging 
lier separate property; and wiicro the wife 
joins lier husband 111 u security, it is im¬ 
plied to be in execution of such powet. 
But whether the separate estate of a feme 
covert is liable to answer general demands 
upon her— Quarc. Creatlep v. A’oblc, 

3 iVlad. 79 . 

11. A married woman, separated from 
her husband, and having a separate main¬ 
tenance, renders the same liable by ac¬ 
cepting a bill of exchange; and the court 
granted an injuiicliun to restrain the tru»- 
tees Irom paying the separate mainte¬ 
nance, until alter payment of the hill aiid 
costs. Stuart v. Yuemat Kirhmll, 

3 Mad. 887- 

12. A widow, having an estate to her 
and her heirs, under the vriil of her de¬ 
ceased husband, by whom she has a son, 
marries again and joins the husband in a 
mortgage ot the estate, reserving the equi¬ 
ty of r^emplion to the husband and bis 
heirs, without any recital in the deed or 
special circumstance, exccfit the mere 
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circaraatance of this tfaervation, to show 
that it waa intended to make a new set* 
tlement of th e estate: upon death of the 
wife and husband, bill to redeem by the 
son of the wife by the hrst husband, a- 
gainst the heirs of the second husband ; 
and so decreed below, and decren alfirmed 
in Oom. proc. the rule being, that in such 
cases the husband, notwithstanding the 
terms of the reservation, is seized of the 
equity of redemption, as he was before of 
the legal estate only Jure uxoris. iLus- 
combe v. Hare, (i Dow. 1. 

13. A feme covert having, by her settle¬ 
ment, full power and dominion over her 
separate estates, granted an annuity to a 
yo..ng lady upon her marriage, for whom 
she had promised to provide. 'I'iiis an¬ 
nuity is a specific lien on the separate es¬ 
tate of the feme. 1‘ower v. Bailey, 

1 «. B. 45). 

14. The husband of the grantor having 
notice ot the execution of the deed, the 
grant is not a fraud ujion him. Ibid. 

15 . The covenant of a feme covert 
having a power over her separate estate, 
is binding upon her. Ibid. 1 11. 0: B. 52. 

(e) DLtposal oj'Wife's Property. 

1. A sura of money in the public funds 
was given by will to the separate use of 
a feme covert, with a power of apjioint- 
menl by deed or will; and in default of 
appointment, the same to go to iier legal 
representative : the feme covert executed 
the power by deed in favor of her hus¬ 
band. A bill was tiled, stating, that 
ample provision bad been made for the 
feme covert in case she survived ber 
husband: and upon her being examined 
in court, and ronseiitiiig, the trustees 
w’ere decreed to transfer the fund to the 
husband. Frederick v. Hartwell, 

1 Cox, 193. 

2. Where, by marriage settlement, a 

mm of money was vesl^ upon trust, to 
pay the imerest to the husband and wife 
successively for life, and the principal, 
after the death of the survivor, as the 
survivor should appoint. The husband 
Mid wife appoint^ the money immedi¬ 
ately and almlutely to the husband; and, 
upon personal exainiiiation of the wife, 
the court directed the trustees to pay the 
Money to the husband, and to deliver up 
the settlement to be cancelled. Macar- 
mwh V. Buller, 1 Cox, 357. 

3. The transfer of stock, the property 
of a married woman, to the husband, 


merely as trustee, will not vest H in him 
so as to entitle his representatives'. Wall 
V. Toptlinson, l6 Ves. 413. 

4. A married woman has a right to 

dispose of property, settled in trust for 
her separate use, to be paid into her hands 
on her receipt, &c. unless restrained to 
payment, not by anticipation. Brandon 
V. Robinson, IS Ves. 434. 

5. Where a married woman expressly 
stipulates, that in the event of her surviv¬ 
ing, the property shall be hers, reserving 
no power of disposition over it during the 
coverture, there are no means by which 
she can dispose of it while she remains 
covert. Lee v. Muggridge, 

1 V. k B. 123. 

6. It is extremily doubtful, whether, 
under a contract of the husband to sell 
tlie estate of bis wife, a court of equity 
will decree him to procure her to levy a 
fine; and no case has gone so far as to 
compel a father to procure his son to 
join in a recovery. Huwcl v. George, 

1 Mad. 7- 

7. A married woman, by her consent 

in a court of equity, can only depart 
with that interest which is the creature 
of a court of equity: such equity arises 
upon the husband’s legal right of present 
possession. The principle htis no appli¬ 
cation to a remainder or reversion, until it 
falls into possession. If the wife could, 
by her consent, pass a remainder or re¬ 
version in personal property to the hus¬ 
band, she would not only part with a fu¬ 
ture possible equity, but with her chance 
of possessing the wlnde property hy sur¬ 
viving her husband, and a court of equity 
inter!-, es to protect the property of the 
wife against the legal rights of the hus¬ 
band ; and will never lend itself as an 
instrument to enable the liusband to ac¬ 
quire a riglit in the wife’s personal pnv 
perty which he could not acquire at law. 
Pickard v. Roberts, S’-Mud, 3S4. • 

8. Payment of a sum of money under 
£Q00 to the husband in right of the wife, 
ordered, upon the petition of the husband 
and wife, notwithstanding a suggestron 
that the petition had not jer concurrence. 
Elworthy v. Wicksfead, 

1 .lacoh & Walker, sp. 

p. Where the husband prevents access 
to t;is wife with the view of preventing 
her executing her power of appointment, 
whether the court can interfere by injunc¬ 
tion’—Qtfirre. Middleton v. Middleton^ 

I Jacob & Walker, 94. _ 


R 
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10. An order, dispo»ng of the real 
estale of a feme covert, made oo iier 
consent, and acquiesced in during her life, 
will not be set aside on a doubttul case, 
atade many years afterwards by lire re¬ 
presentatives. Burke v. Crosbie, 

1 B. & B. 489. 

(/) 2Ier Capacity to make a Will. 

1. A feme covert, with the consent ol 

ber husband, may make a complete will 
of personal estate, and appoint a general 
executor, wlio will, in ibut case, be the 
general representative, not only of the 
feme covert, but of any t siator of whose 
will the feme covert was executrix ; and 
where the feme covert, being executrix of 
her former husband, made a will in exe¬ 
cution of a power under ber mariiage 
settlement, to dispose of £100, and ap¬ 
pointed one her executrix, generally, upon 
which the ecclesiastical c,/Url had gr-uited 
probate generally, such executrix will be a 
general representative, both of the feme 
covert and of her former Imshiuul. Vxn r 
V. Carter, Q Cox, 4‘.’9. 

2. Probate of the will of a feme co¬ 

vert, which IS now necessary, is liiiiiled, 
as to any bciieftcial interest, to her power 
by the assent of ber husband ; but as ex¬ 
ecutrix of another person, a feme covert 
has the power of continuing the lepre- 
sentatioii vested in her by law, without 
the authority ol her husband. Slezem v. 
BagKcll, 15 Ves. 139. 

3. A feme covert can make a will, 
under a power given to her in the form 
of a bond. JiJoM v. liratult r, 

I Pliil. 254. 

4. A married .'.oiiian can make a 

will of properly led, duiiiig coverture, to 
her sole and separate use. Tappenden v. 
WuUk, 1 Phil. 352. 

HI. ARTict,r.s OP THS Peace a\d 

VfuiT or bUPPLlCAVlT. 

1. Order for security, under a .wpplU 
eaxit, on articles exhibited by itie wife 
i^ainst ber busbaud, under statute 2 Jac. 
1, c. £, stating acts of ill usage and 
threats. It appearing that the husband 
liad leceived on hit marriage a fortune of 
nearly .£'5000, security tequired was, him¬ 
self in .£1000 and two sureties in £300. 
catty 2 V. & B. 182. 

A d m a subsequent case, where the 
articles ut the wife stated personal ill 
usag' of a very aggravated hutine, the 


security required from the husband was, 
4iiiiise|f in £1000 aud two sureties in 
£500 each. Dobbyn's case, 

3 V. & B. 183. 

3. The security under a writ of suppli^ 
cavU, on articles by a wife agairist her 
husband, is not to be unreasonable, with 
reference to his circumstances ; but leave 
was given to apply again in case of a le- 
petition of ill treatment. Tunnicliff's 
case, 1 Jacob it Walker, 348. 

IV. Sepabatios, 

1. There ii no doubt of the general ju¬ 
risdiction of a court of equity, to decree 
the speci/ic performance of articles be¬ 
tween husband and wife for a separation, 
and a sepaiate maintenance; but the 
court exercises its disci etiun in tins case 
very cautiously, and will not give it“ as¬ 
sistance until It has seen whether from the 
circumstances of the case, there is, oris 
not a probability of the parties U*uig re- 
coiicib'd, A sentence in ibe ecclesiastical 
court for tbs restitution of conjugal rites, 
is a reason for the court to reiuse to give 
its assistance in such a case ; and in gene¬ 
ral, if such an agreement is not til to be en¬ 
forced, the court will, on a cross bill, or¬ 
der it to be delivered up ; although there 
may be cases, in whicii no relief will be 
given to either party. I'leUher v. Flctch~ 

er, 2 Cox. 99- 

2. But equity will not interfere in an 
agreement between husband and wife, for 
the wife to give up part of her separate 
property to the husband, in consideration 
of their living separate, and although the 
application to the court is made by the 
wife. Durand v. Durand, 

2 Cox, 207. 

3. A court of equity will not carry 

into execution articles of separation be¬ 
tween husband and wife; bat engage* 
ments between the husband aud a third 
party, as a trustee, though originating out 
of and relating to such separation, are ‘Va¬ 
lid, and may be enforced in equity. 
WorraU v. Jacob. 3 Mer. 26 S. 

4. The genera] doctrine, held to ba 

clear, (notwithstanding tbe«'doubts that 
might he supposed to hang oyer it from 
some of tlie reports) that a reconciliation 
of married persons, after a separation de¬ 
creed, entirely does away the effect of the 
decree of separation. Batemaa v. Cbkk- 
less of Boss, 1 Dow, 235. 
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5. Tha mera rircumstanrra of a hus> 

band and wife living under the same runf 
after a separation, is not of itself proof of 
reconciliation, if it appears that they live 
in a state of animosity. Ibid- 

6. Separation a mensa tt thoro decreed 
where the adultery of the husl.aud was 
fully proved, and cruelty, though no acts 
of personal violence, and after the par¬ 
ties bad lived together mure than twenty- 
years. Otway V. Otway^ 2 Phil. <)5. 

7. Separation a maita et ihuro de¬ 
creed at the suit of the wife, upon evi¬ 
dence of repeated acts of cruelty of the 
iiusband. Harris v. Harris, 

2 Phil. 111 . 

8 . Where the husband, npnn conviction 
of the adultery of the wife, tieserted her 
without leaving her any provision, held 
to be entitled nevertheless to separation, 
where it had not been in the husband’s 
power to prov'ide for her, and upon proof 
of her adultery. Jieeves v. Rencs, 

2 Phil. 125. 

9 . Where the conduct of the wile t<v 

wards the husband was pioved to have 
been extremely irritating and reprehcnsi- 
',!r, a complaint of cruelty brought by 
her against the husband was dismissed. 
iraritig V, Waring, 2 Phil. 132. 

10. Proceedings instituted by the bus- 

hand against the wife for adultery, after 
the death of him with whom the adultery 
had been committed, though a verdict by 
default had been given against him, and 
alter a delay of five years, a separation 
was refused, the delay being unaccounted 
for; but as the adultery was fully proved, 
and the embarrassment of the liushaiid 
clear, the court gave him liberty to pray 
to have the conclusion of the cause re¬ 
scinded, in oi der to offer affidavits to repel 
all probability of connivance or acqui¬ 
escence, and to .'tccouiit for the delay. 
Btst V, Best, 2 Phil. l6’l. 

11 . Upoh a satisfactory affidavit being 
produced, reparation was decreed. 

Ibidy 172. 

12. Separation a mensa etthoru decreed 
at the suit ot the wife, upon clear evidence 
of aggravated cruelty and adultery. 

SmUh V. Smith, 2 Phil. 207. 

V. Maintekakcc or Ai mont. 

1 . upon the petition of a feme covert, 
stating that her husband representing him¬ 
self as a man of Ibruine, bad deceived her 
into a marriage with him; and that since 


her marriage she had endured great hard¬ 
ship and cruelty, while living with him in 
different gaols where he had been con¬ 
fined for debt, and that she and her child 
were destitute of support. The court 
ordered her to be allowed maintenance for 
herself and child out of a fund standing 
in the name of the accountant-genernl, to 
which the husband had become entitled 
in right of his wife, during the cover¬ 
ture, notwithstanding the husband op¬ 
posed the petition. Atherton v. Howell, 

1 Cox, 229 . 

2. Where the wife, who was entitled 
to the interest of a fund under a will as 
separate pro[)erty, was insane, though no 
commission had issued, and had been 
maintained in Scotland by the husband; 
and an only child, an infant, was entitled 
to the capital of the fund, in the event of 
surviving his mother: upon the husband’s 
application for an allowance, inquiries were 
directed as to the just maintetuince and 
the husband's ability, with due legaidto 
her comioit, &c. Ilrudiv v. Fuin if, 

2 V. li. 36. 

3. ^Mlere hii'-band and wife lived se¬ 
parate i.y luninal consent, and there 
was no evuleuce of anv cruelly on the 
part of the husband, \\!io, belore mar- 
iiage, liad settled p.irt of her projierty 
upon her, the court refused to decree 
maintenance. 'Duncan v. Duncan, 

Ctmp. 251'. 

f. Where the delinquency of ihe hi.s- 
baud was established, and the bulk of 
the joint fortune tame from the wile, a 
moiety was given for permanent alimony, 
but given from the d.itc of the sentence 
only, u.id not from the return of the ci¬ 
tation. Codlec V Cooke, 2 Phil. 40. 

5. Where the joint property was 
£5,500 per umuim, the greater part of 
which came from the wife, and the family 
of six childien were iiminlained by tlie 
father, the court decreed pefinaiicnt ah- * 
mony of .t'2000 per annum, from the 
date of ^he sentence of separation. The 
delinquency of the husband being very 
gross. Otwau v. Otway, 

2 Phil. 109 . 

6 . Alimony allowed to the wife pend¬ 

ing a suit against the husband for cruelty 
and adultery, where the suit did not ap¬ 
pear vexatious, or was attended with 
dilatory proceedings ? hikI ilie income of 
the husband, part nt which arose fioni 
the wile’s lortiuie, being per 

uiinuin, the wiie w,.s allowed .t '200 (ter 
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her separate property. There was one’ 
child, which the wife was desirous of 
having, but it being detained by the 
husband, the court would not lessen the 
alimony on account of its maintenance. 
Smith y. Smith, 2 Phil. 152. 

7 . In an aggravated case of cruelty 

and adultery on the part of the husband, 
and where the joint income was .€2000, 
the bulk of wbicn, originally belonging to 
the wife, and settled on her, bad been 
given up by her to the husband, the 
court allowed €450 for alimony, pending 
suit, and €1000 as permanent alimony. 
Smith V. Smith, 2 Phil. 235. 

8. Where no delay was attributable, 

alimony was given from the dale of the 
sentence and the appeal; but in a case 
of delay, it would be decreed only from 
the return of the inhibition. Loveden v. 
Laveden, 1 Phil. 208. 

VI. SirnvivoRSHip. ! 

1. Where a feme covert was entitled 

to one-si.\th of the residue of a testator’s 
estate, upon a bill liled by another resi¬ 
duary legatee, to which she and her bus- 
hand were defendants, a decree was made 
fur a sate of the estate, and payment, 
inter aim, of her share: held, that the 
share so decreed vested absolutely in tbe 
husband by survivorship, and not subject 
to the debts of the wife; and that the 
court will interpose to recover such money 
from tbe bands of the wife’s creditors. 
Forbes v. Fhipps, 1 Eden, 502, 

2. Husband and wife, seised under a 
settlement for their lives successively, 
with remainders in strict settlement, and 
to the heirs of the wife, having no issue, 
joined in a mortgage by fine, declaring 
the ultimate use to the survivor. 

. Declaration, or clear intention equi¬ 
valent to it, is necessary to change the 
uses; and where no purpose appears be¬ 
yond the mortgage, the title of the wife 
will be established against claims under 
tbe husband surviving her. Innes v. Jack- 
son, 1C Ves. 356'. 

3 . Stock, the property of a married 
woman, is not reduced into possession so 
as to be vested in the husband, by atrans- 
#»r to him merely as a trustee. IFaU v. 

: TmHason* ICi Ves. 413. 

4. A wife* after marriage, received 
from her father a cheque in her favor 


upon bis bankers, presented it, and re¬ 
ceived in exchange a promissory note for 
the amount. Fart of the principal money 
on the note was paid to tbe husband; 
and he also received the interest due on 
the remainder up to the time of his death. 
Held, that upon the death of the husband, 
tbe wife was entitled to the note as a 
chose in action, which* not being reduced 
into possession, had survived to her. 

If ash v. If ash, 2 Mad. 133. 

5. Husband and wife join in an assign¬ 
ment of a reversionary interest of tbe wife 
in certain trust stuck, as security for the 
payment of an annuity granted by the hus¬ 
band ; the husband afterwards takes the 
benefit of the Insolvent Debtor’s Act, and 
a general assignment is made of bis pro¬ 
perty : the person, on whose death tbe 
I wife was to take, dies, and then the hus¬ 
band dies, without having done any other 
act to reiiucc the stock into pos ssion. 
Held* the first assignment put the assignee 
in the same situation as the husband, and 
he dying before his wife, tbe property 
survived to her, notwithstanding her exe¬ 
cution of the assignment; and the general 
assignment under the Insolvent Debtor’s 
Act does not pass a reveisionary interest 
in tbe wife, she surviving her husband, 
any more than a general assignment in 
bankruptcy. Hornslp v. Lee, 

2 Mad. 16 . 

6. Wife, an infant, being entitled to a 
present interest in certain personal pro¬ 
perty, and also to certain other contin¬ 
gent interests, a deed of separation was 
entered into between herself, her father, 
and her husband, by which she was to 
retain her present interest in the projierty; 
and it was agreed that the husband should 
have a certain share in the contingent 
property, if it should fall into possession. 

The husband died before tbe wife. 
Held, that the deed was a nullity as to 
the wife; and that tbe contingent interest 
failing into possession, she w'as entitled 
by survivorship. Stamper v. Barker, 

5 Mad. 157- 

7 . A fund in court, belonging to a 
married woman, being assigned by her 
husband, an order was m^e, the wife 
being examined and consenting, that part 
should be transferred to the assignee, and 
that the interest of the other part, should 
be paid to the separafe use of the Wife, 
with liberty for tbe persons entided to 
apply on her death. She died, having 
survived her husband. Ueld| that tm 
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assignee was not entitled to the other part. 
Johnson v. Johnson, 

1 Jacob & Walker, 472. 

8. Voluntary assignment by husband 
of a fand in court belonging to the wife, 
will not bar her right by survivorship. 

Ibid. 

VII. Suits bv or against the 
WrrE. 

1. Where a bill prays relief against 
the husband, and discovery against the 
wife as t^ent to her husband, demurrer 
is to the wife will be allowed. Le Texier 
V. Margravine of Ansfoch. 

15 Ves. 159. 

2. Demurrer of a married woman 

to a bill of discovery against her and her 
husband, in aid of an action for a debt 
upon her account, allowed. Barnm v. 
Grillard, 3 V. & II. l65. 

3. In general, a ferae covert cannot 

contract; and if made a defendant, may 
demur to the whole bill. To make her 
liable, it is uccessaiy to shew she has 
separate property, and has contracted in 
respect ol it: for though the court may 
decree against the separate estate of tlie 
feme covert, it never decrees against her 
person. To a bill against husband and wife 
lor specific performance of an agreement 
to purchase, containing a stuteinent that 
the wife had separate monies and pro¬ 
perty of her own to a larger amount than 
ihe purchase inouc’', and an inteirogatory 
in support of the statement, a demurrer 
by the wife was allowed, as tlie discovery 
could not benefit the plaintiff. FrancU 
V. Jrignell, 1 Mad. 258. 

4. Upon a bill against a feint covert, 
seeking an account of monies received 
under a will fraudulently obtained by her, I 
and placed out in securities in trustees' 
names, and that the same might be re* 
paid out «f Iicr separate estate, the court 
Indd, that supposing no relief could be had 
against the separate estate, yet, taking 
the statements in the bill to be true, the 
trustees would be bound to transfer the 
pro^rty to the representatives of the tes- 
tatnx, a general demurrer was therefore 
overruled. • Greatly v. Noble, 

3 Mad 79. 

5. Husband and wife, being defendants 
to a suit, and the wife living separate 
fr-om the husbandi be was allowedi on 


hit own affidavit of the fact, and that he 
had no control or influence over her, to 
put in a separate answer, and an order 
was made that be should not be liable 
to process, if she neglected to pat in an 
answer. Barrif v. Cane, 3 Mad. 472. 

6. When husband and wife are defend¬ 
ants, and, by the death of the husband, 
a new interest arises to tbe wife, the suit 
becomes defective, a supplemental bill 
is necessaiy, and she is not bound by the 
answer put in during the coverture. Mole 
V. Smith, 1 Jacob & Walker, 665. 

7. An attendant term having become 
vested in the wife of the owner of the 
inheritance, as rep-eseiitative of the trus¬ 
tee, whether an assignment of it to a pur¬ 
chaser, to prevent dower, can be cum- 
pelled—yiitcrc. Mule v. Smith, 

1 Jacob & Walker, 665. 

8. In the EcciesiasUcal Court, if cru¬ 
elty and adultery are both charged against 
a husband, it is not absolutely necessary 
to p.-ove cruelty. Smith v. Smith, 

2 Phil. 67. 

9. In a libel in the Ecclesiastical 
Court, in a cause for tbe restitution of 

^ conjugal rights, it is not necessary to 
: plfud specifically that the parties were of 
1 twenty-one years of age, provided it is 
I pleaded that tbe marriage was lawfully 
solemnized in consequence of a licence 
duly obtained. Foul v. Fool, 

2 Phil. 115 

10. A suit by tbe wife against the 

husband for adultery, was dismissed, on 
account of delay in the proceedings, and 
where there appeared to have been long 
acquiescence and coiidnnation. Walker 
V. W' lker, 2 Phil. 153. 

11. 'i'he committee of a lunatic may 
institute proceedings in the Ecclesiastical 
Court against the wife of the lunatic for 
adultery. Parnell v. Farncll, 

2 Phil. 158. 

12. A feme covert, who lives aparjt 

from her husband, and holds herself out, 
and contracts debts as a feme sole, wilt not 
be entitled at law to summary rdief, but 
left to her plea of coverture. E* f«arte 
Watson, 16 Ves. 266. 

13. In tbe Ecclesiastical Court affida¬ 
vit of the husband was admitted to sa¬ 
tisfy the court as to the reason of his 
delay in instituting proceedings against 

' the wife for » separation. Best v. Best, 

2 Phil. 172. 



[BASTARD. BILL or EXCHANGE.} 
BASTARD. 


'(a) Devise or Bequest to. 

1. A bequest “ to such child or child¬ 

ren, if more than one, as A. may happen 
to be ensient of by me; ”a natural child, of 
which she was then pregnant, cannot take 
under this bequest; though a bequest to 
the natural child of which a woman was 
eusient, without reference to any person as 
the father, would probably be good, there 
being in that case no uncertainty. Earle 
V. IVilson, 17Ves. 528. 

2. A bastard cannot take as the issue 

of a particular person, until it has acquired 
the reputation of being the child of that 
person, which cannot be before its birth. 
Ibid, 17 Ves. 531. 

3. Testator, after directing his two ille¬ 
gitimate children by C. 3., naming them, 
to be maintained out of his estate, gave 
them certain legacies; he then gave to 
all the other children he might have by 
C.B. £6CX)0 each, and after other bequests 
gave the residue among his said children : 
by codicil the testator directed mainte¬ 
nance of another child byC. 13. born after 
the date of the will, and interlined his 
name with the names of the other children 
in the first part of the will. Held that 
the child last born, was entitled to niuinte- 
nahee and a share of the residue, but not to 
the legacy of ^6000, as the interlineation 
would not enable him to take under the 
prospective legacy. Arnold v. Preston, 

18 Ves. 288. 

4. A natural child cannot take by a pros¬ 
pective bequest to the natural children of 
his father, made before his birth. JOid. 

5. A devise by a married man, having 
no legitimate children, to the children 
which I may have by A., aud living at my 
deceasenatpi'iil children, \v ho betbre ihe 
date of the will had acquired the reputa¬ 
tion of being his children by her, are enti¬ 
tled as upon the whole will intended and 
eufficiently described, rejecting a descrip¬ 


tion of the devisees in passages of a writ¬ 
ten book unattested, but of which probate 
was admitted under a reference in the will 
to ** the observations and directions, whict 
I shall leave in a written book." Wilkin¬ 
son V. Adams, 1 V.& 13. 422. 

6. Whether if there were also legiti¬ 

mate children by the same mother, they 
could take together with the illegitimate 
children, tinder the same description; and 
whether future illegitimate children can 
take under any description in a will— 
Qutere. Ibid. 

7. An illegitimate child cannot take 
by the description of child of his reputed 
father, until be has acquired the reputa¬ 
tion of being such child. 

S. C. 1 V. B. l<52. 

8. A bastard may tiiks by purchase if 
sufiiciently described, and having acquired 
the reputation of the child of that person, 

S. C. 1 V. A B. 466'. 

p. Bequest to the child, of which an 
unmarried woman was then ensient, with¬ 
out reference to any person as the father, 
is good ; tlie object of the bequest being 
Buiiicienily pointed out by the description. 
Gordon v. Gordon, 1 Mer. 141. 

10. Hut wheiber a Ijeqiiest to an illegi¬ 
timate child not HI f.wc would be gooil, al¬ 
though deacnbcit u.s tiie child of a parti¬ 
cular mother— Quwre. Ibid. 

tl. lllegUiniate childien may take a 
legacy under the general name of children, 
where it was known to the testator at 
the date of the will that there were no 
legitimate children in existence, or capa¬ 
ble of coming into existence; so a legacy 
“ to the children of C. K. who shall be 
living at the testator's death," and at the 
date of the will C. K. was dead, leaving 
three illegitimate children, but never hav¬ 
ing had any legitimate children, the illegi¬ 
timate cJiildren were held entitled. JjOrdl 
WoodhouseUc v. Dalrymple, 

2 hler. 419 . 
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QmtrdOy .' 

(a) Generally^ ! 

i 

1. - An authority given to A. to draw 

bills in the name of B., must be taken as 
given to be made use of in the common 
course of business, therefore may be ex¬ 
ercised by the clerks of A. Ex parte 
Sutton, 2 Cox, 84. 

2. Whether bills of exchange may be 

attached in Scotland,under circumslauces, 
us being in the hands of an agent or 
factor of the debtor, though not against 
onerous endorsees— Qntrre. Stevenson 
V. Anderson, 2 V. & B. 411. 

3. The acceptor of a bill of exchange 
is considered as a debtor and not u 
surety. Grant v. Mills, 

2 V. & B. 309, 

4. If, by giving an acceptance a debt 
is constituted, which may be proved 
under a commission, that is as much a 
coiisiderulion for a bill of exchange, as if 
the value of the hill had actually been 
paid in money. Ex parte Greenwood, 

Buck, 237. 

(b) Transfer of. 

1. A mere discount of a bill without 
Lhe endorsement of the party who re¬ 
ceives the money, does not give the 
Itolder of the bill any claim against such 
party. Ex parte Roberts, 2 Cox. 171. 

2. Distinction between discount and 
deposit of bills depending on not the 
mere fact of endorsement, but the inten¬ 
tion to make an absolute transfer, giving 
full power to go against all parties on 
the bills, or merely to enable the person 
with whom they are deposited, to receive 
the amour I from the other parties. En¬ 
dorsement is prhna facie evidence of the 
former, unless the object of mere deposit 
is clearly shewn. £x parte Twogood, 

19 Ves. 229. 

5. Inference from a mortgage, and the 
want of endorsement upon some bills in 
a remittance, that the object as to the 
whole was deposit, not discount. £x 
p rte Baldwin, Cited !9 Ves. 231. 

4 . A. and B. are partners in a trade 
carried on in the name of A. only, and 
A. draws bills in his own name, payable 
to his order, which he endorses, and af¬ 
terward B. also endorses, and procures 
them to be discounted; there is no legal 
contract for a liolder to maintain an ac¬ 
tion agaio'st A. and B. upon the bills, 
uule&s It appears that A. drew oud en¬ 


dorsed the bills in the character of, and 
as rcpreseniing A. & B. Ex parte 
liolitho, Buck, 100. 

5, A person discounting the bills may 
have a right of action against A. and B. 
juinlly, for money had and received, if 
he can shew that they received the money, 
by means of the bills, for partnership 
purposes. Ibid. 

(c) JP'/iere a Discharge or SaLis/action of 
the Debt. 

1. The taking a note is not payment 
of the debt, but the creditor may, never¬ 
theless, maintain his action for goods sold 
and delivered. Ex parte Seddon, 

2 Cox, 49 . 

2. A debtor giving to his creditor a 
bill, endorsed by him or not, in discharge 
and satisfaction of the debt; that is a dis¬ 
charge, and the holder becomes a cre¬ 
ditor in respect of the bill: but if a 
bill is given, and nothing more passes, 
the bill will be a satisfaction if paid, 
otherwise not. Ex parte liodgkinson, 

19 Ves. 295 . Coop. 101. 

3. Bills of exchange are to be con¬ 

sidered not as a security, but a mode of 
payment; iberofore the taking bills of 
exchange for the purchase-money of an 
estate, is no waver of the vendor’s lien. 
Grant v. Mills. 2 V, & B. 300. 

4. Specialty security is not waved by 

taking a promissory note for the balance 
of interest due on such security. Curtis 
V. Rush, 2 V. & B. 416, 

5. V'^endor held not to have w'aved 

his lien on the estate sold, by taking the 
promissory note of the vendee, and re¬ 
ceiving its amount by discount. Ex 
parte Luaritig, 2 Rose, 79- 

(d) Notice of Dishonor, 

1. Notice of dishonor to the drawer 
of a bill of exchange is not necessary, if 
the acceptor has no effects; but if the 
bill is drawn for the accommodation of 

, the acceptor, or if in the result of 
I various dealings, the surplus of accom¬ 
modation is on the side of the acceptor, 
he is, in regard to the drawer, in the 
situation of an acceptor with effects, and 
the failure of giving notice is equally 
detrimental. Ex parte Heath, 

2 V. & B. 240. 

2, But whether securities, as title 
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df»^, and abort biSt, are effecto for ^is 
pyuipose—Qiuert. Ibid, 

3. Bankruptcy of acceptor of a bill of 
ev^faange does not dispense with notice 
to the drawer. BoiUtbee v. Stubbs, 

ISVes. 21. 

4 . Immediate notice of a bill disbo* 

nored at an early hour is good. Ex parte 
Moline, ipVes. 2l6. 1 Rose, 303. 

5. The bankrupt represents bis estate 

till assignees are chosen, therefore notice 
of a dishonored bill to a bankrupt, as 
drawer, before the choice of assignees, is 
good. Ibid, 


(e) Equitable Relief upon BiU or Sote lost, 

1. A bill for payment of a promissory 
note, which had been cut in two parts, 
one being pfoduced, and the other alleged 
to be lost, alfbough offering an indemnity, 
dismissed for want of equity; as, prov¬ 
ing the loss, an action at law might oe main¬ 
tained- Mossop V. Eadon, l6 Ves. 430. 


2. The endorser of a bill of exchange 

which has been lost, has a remedy 
against the acceptor, by bill in equity, to 
compel payment; and that although he 
might have recoverwl on the bill at law, 
bis equity being founded on the want of 
power in a court of law to impose terms 
on the plaintiff, of giving the defendant 
security against the forthcoming of the 
bill, which would have been good ground 
for an injunction to restrmn such an 
action ; nor is it any answer to such a 
suit, that the bill of exchange vvas a 
mere accommodation bill, that the plain¬ 
tiff might have applied before, or that 
the drawer has since become insolvent. 
Davies v, Dodd, 4 Price, IjS. 

3. The endorsee seeking relief in 

equity against the acceptor of a lost bill 
of exchange, is not bound to institute his 
suit within any given period, although 
the drawer may in the meantime have 
become insolvent. Ibid, 


BLASPHEMY. 


1. Blasphemy was an offence punish¬ 
able i^^ommon law prior to the statutes 
Q and 10 W. 3, c. 32, which does not take 


away the common law punishments for 
blasphemy. Attorney General v. Pear¬ 
son, 3 Mer. 407. 
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(a) Consideration of..,,,. . 128 

(5) Joint and several .......... 129 

(c) Constrjiction of . ib. 

(d) Payment, or Sedirfaction of ,, ib. 
(c) Forbearance of Payment . ib. 

(/) Penalty . ih. 

(g) Where relieved against ..... ib. 


(a) Consideration of. 

1. Voluntary bond, though %'oid agmnst 
creditors, being valid as between the 
parties, its surrender is a consideration ; 
that ^ill sustain a substituted bond 
against creditors, unless with a fraudu¬ 


lent design, as by an insolvent, to substi¬ 
tute a valid for an invalid security 
against creditors. Ex parte Berry, 

* 19 Ves. 218. 

2. Where marriage is one of the con¬ 

siderations of a bond, the amaunt of pc* 
cuniary consideration is immaterial. 
Prebble v. Boghvrst, 1 Swan. 319. 

3. A. having by settlement secured to 
his wife an ample jointure, passed hi* 
bond to her after marriage, to answer a 
particular purpose; this bond was do. 
dared to be voluntary, and set aside in 
favor of the legatee of the husband, 
against the representative of the wife. 
Stratford v. Powell, 1 B. be B. 1, 

(b) Joint iHtd Several, 

1. Where it appears, on the face of a 









joint bond, tbat it was intended to be 
joint and several, both courts of law 
and equity will consider it as joint and 
several: but a court of equity, on. the. 
ground of mistake, will go fiirtlier than 
a court of law. And where a bond is in 
form only a joint bond, and it is sug¬ 
gested to have been the intention of the 
parties to make it joint and several, the 
court will refer it to the Master, to ascer¬ 
tain what was the intention of the par¬ 
ties. Ex parte SymandSf 

1 Cox, 200. 

2. Under a joint and several bond the 
obligee, though he might have several 
executions, cou'd not bring a joint and 
also several actions. 

Ex parte Brow,, ? ^ y. & B. 65. 

- Muntou j 

(f) Conslructim of, 

1. A grandfather, in consideration of 

a bund from tnc father to grant him an 
annuity of ^50 during hia life, enters 
into a counter-bond with the father, con¬ 
ditioned lor payment to the son of a like 
.■nmiity, in case lie was not sufticicnlly 
provided for during the life of the graml- 
lather, exclusive of any allowance from 
ins lather; the son obtains, through some 
•'’her interest, a place in the Ordnance 
Ollioe, with a salary exceeding the 
aiaounl of the annuity: this wasnotasulfi- 
cii'iit provision within the meaning of the 
bond, being an ollice only during plea¬ 
sure ; wliereas the provision in the con¬ 
templation of the parties must have been 
one of a permanent nature. Pcche v. 
Smith, SMer. 312. 

2. A bond, conditioned to settle lands, 

“ if the ouiigor shall become seised," will 
not alTect lauds of which he is seised at 
the date of the bond. I'rehUe v. Bog- 
‘hunt, 1 Sw'an. 321. 

, I Wil. 168. 

3. A bond, executed on the marrigge 

of the obligor, conditioned to settle land 
“ if he should become seised in posses- 
sum,” alTects copyhold as w.ell as free¬ 
hold. S. C. 1 Swan. 580. 

fd) PaifmetU or Satkfhcti&n qf„ 

■ 1. The presumption of paymsent of -a 
biuid after tyeoty years, may be repelled 
by evidence that the obligor bad no op¬ 
portunity or means of^myment. Fiadong 
V, WitUcr, J9 Ves. 196. 


%, A bond tat tibii perfonnanM -m 
covenant to pay an ammity un^ « 
son should be in the e^oyment of‘li; Ite- 
nefice whkh he ini^t- hold during'^ hH 
life, of the yearly value of £600, faeld- 
to be satisfied by his induction to a‘ 
living of that value accompanied witb'a 
bond to resign in favor of either of 
suns of the patron, when qualified to take 
it; but liberty was given to take the 
opinion of a court of law. 

Ex parte liainicr, 7 , , e 

&W- 280 . 


(c) Forbearance of Payment. 

1. If a bond is assigned by the obligee 
towards satisfaction of a debt owing by 
him to another person, such as.signeeis 
chargeable for wilful default itt. forbearing 
the obligor, to the amount of any loss 
incurred by such forbearance. Ex parte 
Mure, 2 Cox, 63. 

(f) Penalty, 

1. The penalty of a bond is never con¬ 
sidered in a court ol equity as the pi ice 
of a man’s doing what he has expressly 
agreed not to do. And where a retiring 
puitner sold the good will of the concern 
to the continuing partner, and entered 
into a bond, with a penalty for caitying 
on the same business, the court granted 
an injunction to restrain an action on the 
bond, upon payment of tbe damage ac¬ 
tually sustained, to be ascertained by an 
issue quantum dafnnificatus; for the court 
would restrain the obligor from setting up 
a trade in opposition to his own agree¬ 
ment, though he had paid the penalty. 
Hardy v. Martin, 1 Cox, 26. 

(g) Equitable Uelif against, 

1. In a suit to set aside a bond given 
by tiie plaintiff to the defendants, his 
bankers, for what was due to them from 
plaintifi’’^ bailiff, on a general balance 
of account, under which they claimed 
the amount of bills Accept^ by the 
bailiff in plaintiff’s name, though with¬ 
out his knowledge or participation in the 
proceeds, the court directed the defend¬ 
ants to sue the plaintiff at law. Tbe 
defendants accordingly selecting such of 
the bills as were just sufficient to cover 
their claim, brought actions and reco- 
vered| except on one^ which bore an eo- 
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dorsed receipt. It was held* (hat.,the 
defeochtots had nd equity againet the, 
pkdnU^, in respect of the bill tipoh 
wbkb they had fa^ at law, and if they 
had any equity, it was too late to insist 
upon it; on further directions, the course 
aheajld have been by motion or petition 
foT'li new trial, and that the pluintift' was 
entitled to a perpetual injunction, but 
npt to have the bills delivered up to 
be cancelled. Halworthy v. Morflock, 

1 Cox, 141. 

*2. Where a sum of money was ad- j 
vanced to a necessitous heir, by subscrip- | 
tion from different persons, including his 
attorney, to enable such hei** to prosecute 
suits; and he gave an absolute bond for 
tiouble the sum lent, with a defeasance 
executed some days after, purp«)rting 
that, if haidid not recover the estate, or ' 
half of it, the bond should be delivered 
up: the transaction was held to be un¬ 
conscionable, savouring of champerty, 
tfnd dangerous to public justice j and the 
bond was decreed to be delivered op to be 
cancelled, upon payment of the sum actu¬ 
ally advanced, with interest, but deduct¬ 
ing plaintitfs costs. Stracfujn v. Uraii- 
der, 1 Kden, 3(>3. ] 

3. A father having advanced a child in i 
its infancy, upon his coming of age takes 
a hand, from him to a greater amount 
thah^TOe sums advanced : held, the bond 
obtained by parental influence, and was 
d^reed to be set aside altogether, and 
liti^ fo stand as a security for the advanec- 
lil«Qt|,,. that not being a debt; and a loose 
Ol^^^sion in a letter from the son cannot 
be cbnsidered u confirmation. Carpenter 
V» Herriot, 1 Eden, 338. 

. 4. Where eipiity relieves against a bond 
rs unconscionable, the court will not al¬ 
low even a bona Jidc creditor, to whom 
the bond has been assigned aj a security 
for his debt, to put it in suit, because all 
equities follow the bond into whatever 
hands it may have come; and the court 
will order the bond to be delivered up to 
be cancelled. Uamil v. Stokes, • 

4 Price, l6l. . Dan. 20. 

5. A plaintiff praying an assignment 
from the defendant of a bond, alleged to 
have been satisfied by the payment of the 
Slim due on it by the testator in bis life¬ 
time, on account of the defendant, re¬ 
ferred to the Deputy Remembrancer to 


i' Bseertaih the facts of the debt having 
I been satisfied, on whose account, and 
whether it was a specialty, or due on the 
boud, Jackson v. Hazard, 

4 Price, 274. 

6. Such an assignment not being avail¬ 
able, the court would direct (if they re¬ 
lieved the plaintifi), that the obligees 
shall permit tbeir names to be used by 
the plaintiff in putting it in suit. Ibid, 

7. A bond was given by the purchaser 
of a contingent interest, which no longer 
existed at the time of the bargain, (us of 
the reversion expectant on an estate tail, 
the tenant in tail having in fact suifered 
a recovery). A court of equity will order 
such bond to be delivered up to be can¬ 
celled, and the interest paid on it to be 
refunded, although there was no fraud, 
and both parties were alike ignorant of 
the fact of the contingency having been 
destioyed. Hitchcock v. Gicldings, 

4 Price, 135. Dan. 1. 

8. Bond given for securing a premium, 
payable by instalments, as the consider¬ 
ation of an admission to a partnership 
for a certain period, will be ordered to 
be delivered up to be rancclled, if the 
original partner cause the other to be 
made bankrupt, whereby the partnership 
is dissolved, llamil v. Stakes, 

4 Price, I til. Dan. 20. 

p. Post-obit bonds, though the risk 
had been incurred, held to be, available 
only for the money actually advanced for 
them on account of the confidential situa¬ 
tion ill which the parties stood with re¬ 
spect to each other. Bernal v. Marquis 
of Donegal, 3 Dow, 133, 

10. Bill to restrain proceedings at law 
on a bond and injunction, granted. The 
bond held to be a valid security; but 
instead of dismissing the bill as to the 
injunction, the court below decrees pay¬ 
ment, with interest, not from the date or 
from the time at which the |ninuiit was 
made payable, but from a subsequent 
period, at which time only it appeared 
that the bond was intended by the par¬ 
ties to be payable. I'bis, it seems, is 
correct; for the bond is relieved against 
to a certain extent, and the plaintiff 
must be presumed to have consented 
to have the relief made effectual aci^ord- 
iog to the rights of the parties. Daly t. 
Kelly, 4 Dow, 437> 438. 
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Boundaries. 
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(o' Jurudiction . . 1^1 

(/>) Commission fo ascertain, v.'hcn 

granted ih, 

(c) Commissioners, naming ..... 132 


(a) Jurisdiction. 

1. All the cases where the court has 
entertained suits for establisliing bound¬ 
aries, have been where the soil itself was 
in question, or there might have been a 
multiplicity of suits. Couiuiissions to 
Ox boundaries of legal estates are not of 
course; there ought to be some equity 
arising from the acts of the parties to give 
the court jui isdiction. ICahe v. Congers, 

I Eden, 331. 2 Cox, 3(iO. 

2. Jurisdiction of the Court of Chan- 
r-iy, as to granting a commission to 

ascertain boundaries, took its coinmence- 
ment from tlie writ ile ratiunabilibus 
thrisis, or that de perambulaiione Ja- 
eienda ; and was first exercised only 
U|a<n consent, then probably upon the 
application of one party having an 
equitable claim; and to such an exercise 
ol the jurisdiction .here is no objection ; 
but a Court of Equity will not interfere 
between two independent proprietors, to 
lorce either to have his right so deter¬ 
mined. Smer V. CroKter, 2 Mer. 410. 

(b) Commission to ascertain, when granted. 

1. Bill does not lie for the mere pur¬ 
pose of settling the boundaries of two 
manors. It^ake v. Congers, 

i Eden, 331. SCox, 360. 

2. A tenant contracts, among other 
obligations, to keep his landlord's pro¬ 
perly distinct from his owu during his 
tenantcy, and to leave it clearly distin¬ 
guished at tbg termination, of it; and 
where the tenant permits the boundaries 
to be destroyed, so that the landlord's 
land cannot be distinguished from te¬ 
nant’s land, and restored specifically, the 
tenant must substitute land of equal 
value; such substituted land, or its value, 


_ ■'# 

to be ascertained by commission. M- 
ioriicg dencral v. Fullerton, 

2 V. & B. 2^3. 

3. A bill by the lord of the manor of 
W. against the lord of the adjoining 
manor of 1. (who was also lessee of the 
iiianor of iV.) and against commissioners 
under an act lor inclosing lands within 
the manor of I., alleging confusion of 
boundaries, arising out of the union of 
possession of the two manors; and that 
the defendants were proceeding, in com¬ 
bination together, to set out a boundary 
of the manor of I., which would include 
lands belonging to the manor pf W., but 
that the subsisting lease would pre¬ 
vent the bringing an action of trespass; 
and the bill prayed a commission to set 
out the land lying within, and being part 
; and parcel of, the manor of W. 'i‘hc 
answer of the defendant, loid of the 
manor of I., set out boundaries, referring 
to perambulations made prc\ioiisly to 
the union of possession; and, the lence 
having expired since the filing n| the 
bill, and it not being established in evi¬ 
dence that there was confusion of boun¬ 
daries occasioned by default or negWrt of 
the owners of I., while lessees of W., tbe 
bill was dismissed, with costs as against, 
the commissioners, but without costs as 
against the other defendant. Sp.ir v, 
Cruwter, 2 Mer. 410. 

4. 'J'lie circumstance of confusion of 
boundaries furnishes per sc no ground 
for the interposition of the Court of 
Chancery. Speer v. Crawler, 

2 Mer. 418. 

5. A commission to ascerlain and, dis¬ 

tinguish boundaries, and if not to be dis¬ 
tinguished, to set out lands of .equal va¬ 
lue, upon a bill by a prebeudary against 
lessees of the prebendal lauds, also owners, 
of other lands within the parish, with 
which the prebendal lands had become 
intermixed and confounded, by reason of 
the unity of possession. ICillis v. Par- 
kinson, 2 Mer. 507- 

6. A termor, who by himself, or his 
under tenants,has sufl'ered the boundaries ^ 
between the demised premises and con¬ 
tiguous lands of his own, to become 
confused, is not entitled, after the ex¬ 
piration of the term, to a commission to 
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aseertam them in opposition to the aS' 
signee of the lessor who then entered, and 
had since continued in possession of 
both, it not being shewn that such pos¬ 
session was inipropeily obtained. Mil¬ 
ler T. Wartttingtm, 

1 Jacob & Walker, 484. 

(c) Commmioners, naming, 

1 . Lessees of prebendal lands, who 
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are also owners of freehold and copy- 
hold lands within the manor, constitute, 
<|uoad the prebendal rights, one. person; 
and therefore, on a commission decreed 
to a prebendary to ascertain boundaries 
of the prebendal lands, the prebendary 
is entitled to name as many commis¬ 
sioners as bis lessees. Willis v. Par- 
kituoHf 1 Swan. £1. 


CANAL. 


1. Though the court will not restrain 
an action of trespass by a party through 
whose estate a canal is cutting, for de¬ 
viating from the line prescribed by the 
act of Parliament, because h-> has laid by 
and rested upon his legal rights, yet, if 
he obtains an injunction to restrain their 
deviating, and then moves to commit 
them, the court will not do so in a dis¬ 
puted case, without a trial by a jury, and 
directing an issue at law. ^gar v. 
iiegent’s Canal Company, Coop. 77. 

2. Equity cannot compel a resort to 

commissioners appointed under an act 
of Parliament to settle disputes between 
parties, arising from a navigation. In 
this case, a lease for years having ex¬ 
pired, the court refused an injunction to 
restrain the landlord from proceeding to 
recover possession. Stanhope v. Pilking- 
ion, Coop. 193. 

3. Persons authorised by act of Par¬ 


liament to ent a canal, and required to 
approjiriate certain sums for the construc¬ 
tion and maintenance of works to prti- 
teot a harbour in which the canal was 
intended to terminate, will not be ,0- 
slrained from cutting Ibrough tbeir own 
lands at a distance from the harbour, in 
the event of a present insufficiency of 
funds for the completion of the under¬ 
taking, and pending an application to 
Parliament for further powers to levy 
money. Mayor Spc. (}f King's J.ynn v. 
Pemher*on, 1 Swan. 244. 

4. Persons authorised by act of Par¬ 
liament to rut a canal, if their funds 
are insufficient for the completion of the 
undertaking, may, on the prompt ap¬ 
plication of the owner of lands through 
which they are cutting, be n strained 
from proceeding. Mayor 4c. of King's 
Lynn v. Pemberton, 1 Swan. 250. 


CASE. 


1, Courts of law will not answer specu¬ 
lative qu«tioiis; and therefore a case 
must state conveyances, Ac. shat may 
raise the question. Bliss v. Collins, 
s I Jacob A Walker, 426. 


2. A case sent for the opinion of a 
court of law, must be signed by the coun¬ 
sel on each side, and if cither side refuse to 
sign, they are understood to wayn tbe- 
beneht of it. JbuL 
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CHAMPERTY. 


1. Assignment to navy agents of part 
of the subject of a prize snit then pend¬ 
ing, \oid, amounting to champerty; viz. 
the unlawful maintenance of a suit, in 
consideration of a bargain for part of the 
thing, or some profit out of it; which is 


not confined to courts of common law. 
Stevens v. Bagwell, 15 Ves. 13«). 

2. A bond may l*e set aside where the 
consideration, though not strictly chain- 
porty, yet savors of it. Wood v. Downes, 

18 Ves. 128. 


CHARITY. 


Pago 


I. .. 133 

n. DE Vise, OR BEQUEST TO ... . 134 

(a) Where valid. .. if>- 

(b) Void in Mortmain .136 

(c) Void for Unccrtamtt/, .... 137 

(d) Aided in Equity . ib. 

ill. GRANT. ib. 

(а) Valid or Invalid .. ib. 

(б) Aided in Equity . 138 

IV. now .. ib. 


(a) Trustees, Appointment or 

liemoval of .. . ib. 

(ft) Objects of the Chari'y .... 13.9 
(c) Property and Revenue .... 140 

{d) Increased Revenue . 142 

(c) Leases (f Charity Estates .. ib. 

V. COfiMISSIOlt OF CHARITABLE 

USES ... 143 

VT. FLEADINC AND FRACTICC... 144 


I, Jurisdiction. 

1. A protestant dissenting chapel may 
be such a charity as to be the subject of 
an information by the Attorney GeneraL 
Attorn^ Gcjerd v. E<mkr, 

15 Ves. 85. 

S. Information for the '‘egulation of 
Harrow School, dismissed as to the re¬ 
moval of governors unduly elected ac¬ 
cording to the. founder’s statutes, they 
not being inhabitants of Harrow; the 
Court of Chancery not having jurisdic¬ 


tion with regard either to the election or 
amotion of corporators of any descrip¬ 
tion, eleemosynary corporations being the 
subject of visitatorial jurisdiction ; there¬ 
fore, in the case of the crown becoming 
visitor for want of an heir of the founder, 
t!ic removal of a corporator de facto 
must Ire sought by petition to the Great 
Seal, and not by bill or information. 
As to the effect of the time during 
which the defendants had held their of- 
tlces of governors against an inquiry into 
their original eligibility— Queere. Thn 
Attorney General v. Earl Claraiddn, 

17 Ves. 491. 

3. The internal management of a 
charity is theexclusiie subject of visita¬ 
torial jurisdiction; but under a trust, as 
to the revenue, abuse by misapplication 
will be controledin the Courtof Chancery, 
and in most cases, by petition, under the 
statute 52 Geo. 3, c. I61. Ex parte 
Berkhamstead School, 2 V. & B. 134.' 

4. Relief for charities by petition, 
instead of information, under the statute 
52 Geo. 3, c. 101, is limited to questions 
of abuse of trust, as between the trustees 
and the objects of the charity, but is nut-, 
applicable to an adverse claim to land, 
as having formerly belonged to the 
charity. Ex parte Rets, 3 V, & B. 10. 

5. The jurisdiction under the sta¬ 
tute 52 Geo. 3, c. ;01, as to giving 
relief, in cases of abuse of charity, on 
petition; and 40 Geo. 3, c. 56, as to 
money entailed, is diseretionaiy. 

S. C. 8V. &.B. II. 

6. Constructive trusts are not within 

the 52d. Geo. 3, c. 101, which gives re¬ 
lief upon petition, in Uie case of charities. 
Ex parte Broun, Coop. 295. 
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7» The statute 59 Geo. S. c. 101, vm 
meant to extend only to rases of plain 
breach of trust, ruiiimitted by persons 
in tbeir character of trustees, not to 
tbe case of benefits derived from such 
breaches of trust by third persons. Ex 
parte Skitaicr, 2 Mer. 453. 

8. An information having been filed, 
and a petition presented with tbe same 
objects, tbe courl cannot give relief upon 
the petition as to such as are regularly 
within its limits, and leave the rest to be 
disposed of on the information. Hid. 

It may be doubtful if a petition 
seeking a variation of a lease would be 
within the statute, 52 G^o. 3. c. 101, 
but a petition which prays an account of 
tbe assets of a deceased trustee is clearly 
not within it. Ex parte Slniuier, 

1 Wil , 4, 

10. On a petition presented by inha¬ 
bitant householders, under the statute, on 
account of a misapplicatio of tbe funds 
of a parish chatity by tbe trustees, where 
the application does not extend to regulate 
or alter tbe charity, or to curry it into 
execution, the court of exchequer has 
jurisdiction, under tbe statute 52 Geo. 3. 
c. 101, although tbe charity be esta¬ 
blished by royal charter. In re Vhcrtsci/ 
Market, fi Price, 26’4. 

II. Devise or Bequest. 

(a) Where xalid, 

1. Devise of lands to tbe thirteen 
fellows of Christ’s, and the fellows of 
Gonville andCaius, living at the testator’s 
death," is a devise fur the Itenefit of the 
whole body corporate, not of tbe parti¬ 
cular fellows in tbeir natural capacities; 
and such devise is valid under the excep¬ 
tion in tbe statute of mortmain, jittor- 

General v. Tancrtd, 1 l-^ldeu, 10. 

2. A. by will executed before the sta- 
^tnte of mortmain, directs B. to settle a 
freehold estate,, to pay a sum not e.xceed- 
ingjglOO per annum, in such manner, 
a^tupon such trust, on such a {^ar.t of 
the poorer people of a parish as he should 
thif^ and find to be a most proper cha- 
ri^; and B. in pursuance thereof, by will 
•xeeated after the statute, appoints out of 
the same estate, a sum less than tbe ^100 
per aoRum: this second will is only an 
ex%ution of the power in the first will, 
and being to be considered as part of such 
will i« not adected by the statute of mort -1 
main; aud as the amount to he appointed 
was'Shscietimiary in B-, it cannot be in- 


created under the 43 Ellis, to the whede 
amount given by the will of A. Attar- 
ney General v. Bradley, 1 £den, 482. 

3- A bequest of money to be paid for 
preaching a sermon on Ascension-day, 
for keeping tbe chimes of the church in 
repuir, and also to the singers in tbe gaV* 
•lery of the chutch, are all bequests to 
charitable uses, within 43 £Ua. Turner 
V, Ogden, 1 Cox, 316*. 

4. The testator directed the dividends 
of certain sums in the public funds, to be 
applied fur or towards establishing a 
sebmd, and afterwards directed that a 
salary should be paid to a school master, 
and the surplus of tbe dividends to be ajs- 
plied in buying books, fire, clothes, and 
other necessaries for the children, and 
placing them out as apprentices, but no 
part to be applied for victuals, drink, or 
lodging. Ahhuitgh it did not appear 
that there was any school in existence, 
the court thought this bequest was not 
void under the statute of mortmain, as 
the directions for the application of tbe 
fund would, before tbe statute, have ex¬ 
cluded the court from applying any part 
in purchasing land or building. Attor¬ 
ney General v. Williams, 2 Cox, 387. 

5. 'i'rust by will to pay the income of 
testuti v’s personal estate by his wife for 
life; enjoining her to cooperate with his 
trustees in carrying his wishes into execu¬ 
tion, and directing her, with tbe advice 
and assistance of his trustees, to lay out 
one moiety in promoting charitable pur¬ 
poses as well of a public as a private na¬ 
ture, and more especially in relieving 
such poor distressed persons, either the 
widows or children of poor clergymen, or 
otherwise, as his wife shall judge most 
worthy and deser.'ing objects, giving a 
preference to poor relations. Held, that 
tbe object was charity in general, with 
a preference, among the poor, of poor re¬ 
lations: the distribution to be,at the dis¬ 
cretion of the wife, with the advice am) 
assistance, but not subject to the control 
of tbe trustees. Wddo v. Coley, . 

l6 Ves. 2 o5'. . 

6. A legacy to be laid out in land in 

Scotland, for a charity, is not within the 
statute 9 Geo. 2» c. S6. Mackintosh v.' 
Townsend, 16 Ves. 330* 

7. Devise to A. and las heirs, with a 
direction that yearly be ** and bis heirs 
shall for ever divide and distribute, ac¬ 
cording to fa|$ and tbeir discretion, among 
the testator's poor kinsmen and kiiiswo- 

Ipicn, and amongst tbeir otfepriug and is- 
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BUe, dwelling within tltecoonty of Ba-econ, 
^^20 by the year.” This is in the nature 
of a charitable bequest among a parti¬ 
cular descriptioo of poor; and the will, 
which was made in the year 158!, ^s 
sustained, and inquiries directed as to 
the poor relations dwelling within the 
couni/ of Brecon. The Atturney Ge¬ 
neral V. Priie, 17 V'es. 371 • 

8. The testator by his will “ directs” 
the rest and residue of all his edects to 
be divided for” certain charitable pur¬ 
poses mentioned, “ and other charitable 
purposes as I do intend to name hereafter.” 
lie afterwards makes a codicil, but 
names no chari'able purposes. 'J'his is a 
good disposition of the residue in favor 
of charity, to be carried into execution 
by the court, regard being had to the ob¬ 
jects particularly pointed out by the tes¬ 
tator. Mille V. Farmer, I Mer. 55, 722. 

. 9 . A disposition by will in favor of a 
charity may be construed by rules difler- | 
ent from those applicable to the case of 
individuals. Ibul, 1 Mcr. 94<, 101. 

10. A devise to a corporation, upon 
trust " from time to time, yearly, for 
•*ver,” to lay out the yearly rents and pro- 
tits in the repair of the road, “ at Iheir 
discretion.’’ Upon an information against 
the corporation, at the relation of the 
trustees of the road under the turiqiike 
act, an account was directed from the 
tune of passing the act. Attorney Ge¬ 
neral V. Brewers' Company, 1 Mer. 495. 

] 1. Bequest of money to be laid out in 
building upon land already in mortmain 
is good. Attorney General v. Munbu, 

1 Mer. 327. 

12. A bequest of residue “ to the widows 
and children of seamen belonging to the 
town of Liverpool,” is a valid charitable 
bequest to be applied in aid of a subsist¬ 
ing charity for such poor sailors* wi¬ 
dows and children as should, in the judg¬ 
ments of t^e persons appointed to ad¬ 
minister, be deserving objects of it. 
Powell V. the Attorney Genertd, 

3 Mer. 48. 

12. If a testator gives personal pro¬ 
perty to erect and endow a school or 
hospital, it must be considered, unless 
otherwise declared, that it was bis inten¬ 
tion that , land should be acquired,, and 
buildings made, as necessary parts of bis 
purpose. But where the testator, after 
givit^ a sum of money to establish tvt^o 
charities, expressly directs, that ** the said 
modies should not be applied in the pur¬ 
chase of Ituul, or erection of buildingv, 


in the expectation that other .persons 
would, at their e.\pense, purchase land 
and building for those purposes;” this 
takes the case out of the statute ^ of 
mortmain: and the will, directing the 
interest to be paid annually to tbe true-' 
tees, it was held, they were entitled to 
such payments from the death of the tes¬ 
tator, and that they must apply it in the 
maintenance and support of tbe charities, 
although tbe c.YpecUtiuns of tbe testator, 
with respect to the purchase of land and 
buildings by other persons, were wholly 
disappointed. The charities were decreed 
to be established; and tbe particular 
manner of the administration of them to 
be considered after the accounts were 
taken. Uenshaw v. Atkinson, 

3 Mad. 306. 

13. A bequest of money for the im¬ 

provement of land already in mortmain, 
is valid. Jbid, 3 Mad. 310. 

14. Tbe testator directed a sum of 
money to be. laid out in the funds, the 
interest and dividends be appli^ in 
providing a proper school-house. I his 
is a good charitable bequest, as a school- 
house may be hired; and that tbe divi¬ 
dends only should be so applied, is some 
evidence of an intention that land should 
not be purchased; and the charity may 
continue for ever without the purchase 
of land. And a bequest of a residue for 
the heoclit of such public and private 
charities us the e.xecutors might think lit; 
and, amongst otlicis, to establish a life¬ 
boat at Brighthclmstone, is also a valid 
charitable donation. But a part of the 
residue, being money on mortgage and a 
lease, did not pass, as being void under 
the statute ; though such fixtures in tbe 
house leased, as the testator had a right 
to remove, being mere personal chattels, 
and forming also pai-t of the residue, passed 
to the chanties. Johnston v. Swann, 

3 Mad. 457. . 

15. A bequest of a sum of money 
** for building a house for reduced geutle- 
women,* is valid, and not against the 
mortmain acts in Ireland. Attorney 
General v. Power, I B. Sc B. 145. 

16'. Whether a bequest of a sum of 
money, to be applied ** in clothing such 
poor children as should be educated in 
the School of the Nunnery at Waterford,” 
be legal-—Qaare. . Ibid- ■ 

17» An inquiry directed to ascertain 
the character and description of the school. 
Attotvey General v. Power, 

1 B. A B. Ha. 
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.'.J8. A bequest to Raman Catbolie 
biabopsy and their successors, in trust,, 
would be good for the joint lives of the 
bishops, if they are particularly named, 
but subject to the control of the Court 
of Chancery. Hid. 

(A) F'oid in Mortmain. 

. 1. The legislature intended, by the ex¬ 
ception in the statute of mortmain, to 
save devises for the benefit of particular 
members, as well as of the whole body, 
and also such devises as were really and 
bma fide for the benefit of colleges, not 
those where the legal interest only passes 
to the college in trust for other charitable 
uses; but the exception extends only to 
colleges established at the time when the 
statute was enacted. Attorney General 
y. Tancred, 1 Kden, 10. 

2. Devise was held to be void, being 
piovcd to be upon a se''ret trust for a 
charity; where the conveyances had been 
made by the dfvisees, and the trust de¬ 
clared, .although the devisees denied by 
their answer having made any promise 
to convey. Edaards v. Pike, 

I Kden, Q67‘ 

S. A devise, by a will attested by 
three witnesses, to trustees and the heir 
of the survivor, upon a secret trust for a 
charity declared by an instrument, exe¬ 
cuted at the same time as the will, and 
attested by two witnesses only, was held 
void under the statute of mortmain. 
Baton V. Stathamf 1 Eden, 508. 

1 Cox, 16. 

4. A devise of freehold and leasehold 
estates to trustees, with a direction to 
sell and buy ground, and erect an alms¬ 
house, and lay out the residue in land, 
is void under the statute of mortmain; 
and therefore so much of a decree at the 
Rolls, which declared, that if the trustees 
, could obtain the gift of a piece of ground, 
they might erect an alms-house, giving 
them two years to procure such gift; and 
also that they were entitled to have the 
assets marshalled, so as to throw the 
debts, &c. on the leasehold, reversed on 
appeal by tlie Lord Chancellor. Attar- 
ti 0 >Oenerai v. Tyndall, 2 Eden. .207. 

5< Where the testator, by will exe- 
citted previous to the statute of mortmain 
9 Geo. 2, devises real estate and personal 
estate to be laid out in land far a ebari^; 
and by a codicii not attested, but made 
sub^ueotly to the statute, he confirms 
Iha will. I'his, as to the personal estate, 


operates as. a new will, and the bequest 
of the personal estate is therefore void. 
Attorney General v. HeartwcU, 

2 Eden, 234. 

6. A bequest of money to build and 

endow an hospital upon land not idready 
in mortmain, is void under the statute 
of mnrtmiun, 9 Geo. 2. Pelham v. Att- 
derson, 2 Edeu, 296* 

7. A legacy towards the erecting and 
endowment of an hos|)ital for the county 
of D. is void as within the statute of 
mortmain, if it be necessary to purchase 
land for the purpose; but it may go in aid 
of the endowment of any hospitid already 
existing. Toy v. Pay, 

1 Cox, 165. 

8 . A bequest of money to be laid out 

in land, and applied to a charitable use, 
but, until an eligible purchase can be 
made, to be laid out at interest, and ap¬ 
plied in the same manner: it is imperative 
on the trustee to invest the money in .and, 
the bequest therefore is void under the 
statute of mortmain; and a part of such 
mon^ being given in favor of two persons 
by name, if given on a confidence in their 
officiating in the charity, it is a charit¬ 
able bequest, and therefore void. Grines 
V. Case, 2 Cox, 301. 

9. A devise of real and personal estate, 

in trust for debts and legacies, some of 
which were to charities. These all void 
under the statute (9 Geo. 2, c. 36,) as a 
charge of charity legacies upon the real 
and leasehold estates and money on mort¬ 
gage ; but on a deficiency of assets the 
other legatees will be preferred to the heir. 
Carrie v. Pye, 17 Ves. 462. 

10. A recital in a will of property 
assigned to charitable uses, which assign¬ 
ment is void under the statute of mort¬ 
main, the grantor not having lived to the 
period prescribed by the statute for ren¬ 
dering the deed effectual, does not operate 
as a confirmation, or by way pf relation, 
so as to pass the property assigned. 
Attorney General v. Muniy, 

1 Mer. 327. 

11. Testator having several charges on 
lands, by his will directed his trustees and 
executors to convert all bis property into 
ready money, and after payment xd liis 
debts, legacies, &c. to pay the midbe to 
his wife. The wife survived the totator, 
and, by her will, disposed of the residue of 
her personal estate, after certaiD payments 
to charities. After her-death, the marges 
on the lands were paid off Held, that 

I. the monies charged on lands did not pass 
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to the charitws, bnt that such bequest 
W48 void under the statute of mortmain. 
Attorney General v. Harley, 

5 Mad. 321. 

12. Where a testator, having bequeath¬ 
ed the residue of his (lersonul estate to 
trustees, to be a perpetual endowment or 
maintenance for two schools, introduced 
the following clause in his will: And I 
recommend that, at a convenient time, 
niy money shall be collected together, and 
laid out in the purchase of a freehold mes¬ 
suage and tenement, or lands which are 
freehold, to be a perpetual endowment for 
the two schools.” The bequest was held 
to be void, beet use the recotntiiciidation 
so to dispose of the money, being impe¬ 
rative upon the trustees, created a trust 
which left them no power to refrain from 
laying it out in land, and so brought the 
gift within the statute of mortmain. 
Kirkbank v. Ihtdson, 7 Price, 212. 

13, Such a bequest would otherwise 

have been good; or, if there had been, in 
any part of the will, a discretion given to 
the trustees, as to layung out the money 
in land, or otherwise applying it to the use 
ff the charity. Ibid. 

(c) Void,for Uncertainty, 

1. A bequest, in trust for such “ bene¬ 

volent purposes ” as tbe trustees in their 
integrity and discretion may unanimoutily 
agtee upon, cannot be supported as a cha¬ 
ritable legacy; the word “ beiievuleni” 
not being to be restricted to the sense of 
charitable, so as to authorise the court to 
say, that the application of the property 
must be confined to such objects as are, 
strictly speaking, objects of charity. The 
bequest, tkierefore, is void for uncertainty, 
and distributable among the next of kin. 
James v. Alleti, 3 Mer. 17. 

2. A. bequest in Ireland, to Homan Ca¬ 

tholic bishmift and their successors, is 
void, no such characters being known to 
the laws of Ireland. Attorney General 
v. P^r, 1 B. & li. 145. 

(d) Aided in Equity. 

1. The couct will not martial assets to 
give effect to a bequest, void by tbe sta¬ 
tute of mortmain. 

Mogg V, Hodges, 1 Cox, 9 . 

Foy v. Fey, 1 Cox, 165. 

S. KocfortbefiuijioBeQftiUargingthe 


personal estate for the benefit of a charity. 
Attorney General v. Hurst, 2 Cox,t8fi4. 

S. If the testator’s intention appears'to 
be to give the whole of a fund to a charity, 
tbe objects of which are not sufficient to 
exhaust the whole, the court will apply 
tbe residue as nearly to the testator’s de¬ 
signation as it ran. Attorney General v* 
Painter-Stainers' Company, 2 Cox, 51. 
Attorney General v. Hurst, 

2 Cox, S64. 

4. But, it is nut sufficient that the tes¬ 
tator has expressed a general intention to 
die testate, as to his whole property; 
there most be some words to guide the 
court to some object. Attorney General 
v. Paintet-Stauicrs' Company, 

2 Cox, 59- 

5. In all cases in which a testator has 
expressed an intention to give to charita¬ 
ble purposes, if that intention is declared 
absolutely, and nothing left uncertain but 
the mode of effecting it, the. court of chan¬ 
cery will siqiply the mode. Jii//s v. Farmer, 

* i Mer. ;i5. 

6 . Where the intention to give to cha¬ 
ritable purposes is clearly expressed in a 
will, tbe court will carry such intention 
iiiio effect, whether the testator has or has 
not named an executor or trustee. Ibid, 

1 Mer. 96- 

III. Graxt. 

(a) Valid or Invalid. 

1. A conveyance of land to a charitable 
Use, enrolled witbin the time limited by 
the statute of 9 Geo. 2, c. 36, is not void 
by reason of any reservation to the gran¬ 
tor of a power of regulating the charity. 
It is sufficient that the deed is executed 
by the grantor, at the time of the enrol- 
nient, and need not be executed by tbe 
grantees. Grieves v. Case, 2 Gox, 301. 

2. A grant by indenture, executed mure 
than twelve months before the grantor’s 
death, and duly enrolled, of a bouse aiid 
premises, held under a church lease, to 
Trinity College, Cambridge, on trust, U r 
tbe use of the rector for me tiine being < t 
G. This is a valid grant, under tbe s &• 
tute of mortmain, notwithstanding ihe 
grantor was himself tbe rector of G., 11^ 
retained tbe deed in his possession till i is 
death. But an assignment of mortgaged 
premises, and of the principal sunt due 


r 
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thereofl, to the same college on the like 
trust, but executed within twelve months 
before the esbignor’s death, is void, under 
the statute of mot (main, and cannot be 
set up by reference to a will made after¬ 
wards, giving the advow'son of the living 
beneficially to the college. Attorney Ge¬ 
neral V. Munby, 1 Mer. 327- 

■ S. Grant of land to a college, not bene¬ 
ficially, but in trust tor other objects, is 
not within the exception of the statute in 
favor of the universities. Attorney Gene¬ 
ral V. Munbu, 1 Aler. 327. 

4. A parliamentary grant of a duty on 
coal, ini]>orteil into a town upon the sea- 
coast, in aid of tlie pecuniary inability of 
the inhabitants to [irotect the town from 
the encroachments of the sea, is a gift to a 
charitable use. Attorney General v. 
Brown, 1 Swan. 2t>5. 

(f)) Aided in Equity, 

1 . If the person has in himself full 

power to convey, and the uses are chari¬ 
table, equity will aid a defective convey¬ 
ance to such uses, under the statute 43 
Eliz.; as where the conveyance was de¬ 
fective, the limitations of the uses being to 
certain officers of a corporation, and not 
to the corporation itself, the charity, being 
within the exception of the statute of 
mortmain, was established. Altai my 
General V. Tancred, 1 Kdeii, 10. 

2. By letters jiatent of King Edward 6 , 
the master, wardens, and commonalty of 
the mystery of skinners, of London, were 
incorporated as “ governors of the posses- 
*' sions, revenues, and goods of tlie free 
“ grammar school of Sir A. J. in Tun- 

bridge;” and enabled to receive lauds 
and hereditaments of Sir A.J., for the 
ripport of the same. The said Sir A. ,1. 
made a will, devising the said lands 
• add hereduaments, <iWhicb was void, and 
b.ily to be rendered valid by the 43 Eliz. 
By acts of parliament of the 1,4 and 31 
Eliz. intituled, &c. not noticing the will, 
but reciting certain deeds and transactions 
relating to the said school; and reciting, 
that lands Lad been bought with Sir 
A. J.’s money; and reciting tliat, '* in the 

convej*anre, the said Sir A. J. in trust 
i “ did join with lumself one H. F.” the 
taid lands and hereditaments were vested 
ill the said master, wardens, and com- 
sitioftalty of the mystery of the skinners, in 
their capacity of “ governors of the pos- 


sessions, revenues, and goods of the 
“ free grammar school of Sir A. J., knight, 
“ in the town of Tunbridge.” In this 
case the will was rejected, alihougli set up 
by the 43 Eliz., and had always been 
supposed by the company to have been 
part of the muniments of their estate. 
But a secret parol trust, in favor of llie 
school txclnsively, was inferred, from the 
otiier various instiumenU, to have bem 
made bi ibre the will. Attorney General 
V. The akinners' Company, 5 Mad. 173- 

IV'. How AnMINISTEIt£D. 

(o) Tnistecs, Rcnimal and Appointment of. 

1. Governors of an eleemosynary cor¬ 
poration, even where their election might 
be said to be a fraud, are not rernowd, 
without a petition to the Lord Chr ccllor 
in his visitatorial capacity ; but corpoi.i- 
tions, constituted trustees, havesoinetimcs 
been, by dccice, rlivested of their trust for 
an abuse of it, as any oilier trustees. At- 
tor/iry General v. Earl Clarendon, 

17 V^es. 49y, 

2. In a case of breach of trust, a ror- 

poiation,' who were triislees, were, on pe¬ 
tition under llic statute 32 Oeo. 3, c. 101, 
divested oiThcir trust, and oidered to con¬ 
vey to new trustees. E-r parte Gran- 
house, 1 Mad ‘>2. 

3. Clause in a deed creating a rlujiity, 
in case of the desertion or removal of 
trustees; directing the remaining fiusfccs, 
within a limited time, to elect new trus¬ 
tees in the room of tiie trustees so desert¬ 
ing, sS:c. A ti ustee cannot be discharged, 
under this clause, witliont a regular joo- 
ceeding on the part oi the remaining tius- 
tees, to replace hint by a successor; and 
if no such successor has been appointed, 
the cliiuse will not prevent Lint from act- 
ing again, after having withdrawn him¬ 
self; nor will the court allow such trustee 
to be discharged for endeavouring to pre¬ 
serve the object and entl.<i of the iitftitn- 
tion, for the protection of which ibis 
clause was introduced into the instrument. 
Attorney General v. Pearson, 

Mer. 412. 

4. Upon a clause for the appointment 
of new trustees, in case 6f any of the <dd 
tnistees changing, or bectoming of a difier- 
ent religion from the congregt^ion, (the 
chanty being the establisbmMt dfit dis¬ 
senting meeting-house), if any question 
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arises, whether a trustee has been proper¬ 
ly removed, it becomes necessary for tbe 
court to inquire what was the religion of 
the society, not to animadvert upon it, but 
to ascertain whether tbe change is sub¬ 
stantiated. Ibid, 3 Wer. 413. 

5. Trustees of a charity are never ap¬ 
point' d by the court, wiihout a icference; 
but where the amount of the fund was ex¬ 
tremely small, the master was ordered to 
appoint the trustees at once, without com¬ 
ing hack to the court. Attorney General 
V. The Earl of Arran, 1 J. & \V. 92p. 

6. The founder of a charity, having 
named as trustees the occupiers of certain 
annual offices, avoid the necessity of 
annual transfers to the new trustees, the 
court appointed other trustees to hold the 
fiinils, the selection of the objects of the 
charity being left to those appointed by 
the founder. Ex parte Blaekbitrtir, 

IJ. & \V. 297. 

(6) Objects of the Charity. 

1. An alteration in the ronslitulion of 

Harrow seliool, wall a view ot lediicing 
A to a mere parochial schooi, by restr.iiu- 
ing the number of hoys not on the louii- 
dalion, rcfuscdtlhe adiiiissinn of such boys 
n itliout prejudice to the cIiiMren of the 
poor inhabitants, being expressly directed 
i>y the fou'iiler, and tbe small resort oi ilie 
l.i'ler not lieing proved to be llie result ot 
abuse. Altonny Gaural v. Kail Clarcii- 
don, 17 V’es. 491, 

2. The course of education and iiiternai 

discipline, lelt by the founder to the go¬ 
vernors and masters. The governors 
being expressly authorized to alter the 
tiiunderV rules, alteralioiis long known and 
aci|Uie5Ced in, will be presumed to have 
been by their authority, tliougli the pre¬ 
cise order does not appear. Any siibslan- 
tiui ileviatioo from the principle and pur¬ 
pose of the*instituti(m is the subject of vi¬ 
sitatorial ir.lerpusition.' Ibid. 

3. Decree, on information, correcting 
deriutions from the will of the founder of 
a charity school, by separating the school 
from the master’s house, taking foreign 
pupils, so as to deprive the poor children 
of the mastei^s attention, &c., and apply- 
the surplus revenue beyond the mainte¬ 
nance of the existing objects, arisen since 
the founder’s death, cypres to tbe same 
uses, cofDprebending every object, the poor 
children, the master’! "salary, and the 


alms-people. Attorney General v. The 
Coopers’ Company, 19 V^es. 187. 

4. A failure of duty, from rnUtfnder- 

standing of the duty of tbe master of ft' 
charity school, is not, of itself, a ground 
of removal. Attorney General v. Tht 
Coopers’ Company, 19 ^’es. 192«, 

5. Where the charity is to be esta¬ 
blished in Scotland, the court of chancery 
directs tbe money to be paid to tbe trus¬ 
tees, to be by them administered accord¬ 
ing to the law of Scotland, or under the 
directions of the Scotch courts. Attor¬ 
ney General v. Lepine, 19 \’es. 309* 

2 Swan. 181- 

6. Information and bill to quiet the 
possession of the relators and plaintiffs 
(one claiming as the surviving trustee, the 
Ollier as minister of a prolestant dissent¬ 
ing meeting'house), for an appointment of 
new trustees, and an injunction to stay 
proceedings in ejectment by the defen¬ 
dants, also claiming to be trustees of the 
inei-ting-house. Upon motion for an in¬ 
junction, it appeared, that the meeting- 
liouse was erected in the year 1701, under 
a trust deed, whereliy the purpose was 
declaii'd to be “ for the worship and ser¬ 
vice of God,” the plaintiffs and relatives 
contended, from the purpose so expressed, 
that the intention was f. r promoting the 
doctrine of the Holy Trinity, and that the 
trust could not he diverted from the puN 
posc for which it was intended; the de- 
iendanls insisting that the intention was 
as general as the purpose expressed, and 
h.ul no regard to any particular tenets, 
the injiinttion was granted (upon the par¬ 
ties undertaking to abide by such order as 
the couit should thereafter make), and it 
was . jferreil to the master to inquire in 
whom the legal estate was vested, the par¬ 
ticular object (with respect to worship 
and doctrine) for whicli the trust was 
cicated, the usage of protestant dissenters, 
us to the election of ministers, and tbe 
duration of their ofT^ie; and whether any 
and what agreement or understanding, re¬ 
lative tl^erelo, subsisted between the paV- 
ties. Attorney General v, Pearson, 

3 Mer. S53. 

7. Where an institution exists, for the 
purpose of religious worship, and it can¬ 
not be discovered from the deed declaring 
the trust, wbat was the nature of tbe reli¬ 
gious worship intended, U must be impliril 
Iroiii tbe usage of the congregation. Bnt 
if it appears to have been the founder’s 
intehtioD, although not expressed in tbe 
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trust de«d that a particular doctriae 
abould be preached, it ia not in the power 
of tile trustees, or of the congregation, to 
alter the designed objects of the instiiu- 
tioD. Ibidf 3 hler. 4Q0. 

8 . If land, or money, be legally given, 

for maintaining and propagating *' the 
worship of God," without inuie, a cnuit 
of equity will execute the tiutt in fa¬ 
vor of the established religion of the 
.country; but, if the purjiose be clear¬ 
ly expressed to be that of maintain¬ 
ing dissenting doctrines, which are not 
contrary to law, although at vari- 
,ance with those of the established le- 
ligion, it would be the duty of the court 
to carry the trust into execution, accord¬ 
ing to the express intention : and where, 
as in this case, the intention clearly ap¬ 
pears aliunde, though not expressed in 
the instrument creating the tiust, the 
court will also carry the manifest design 
into execution, so far as is consistent 
with law. Ibid, 3 Mer. 40.9. 

9 . It is incumbent on persons uieaiiiiig 

to create a trust for charitable purposes, lo 
make their intention clear by the deeii 
creating the trust; and if it is nut so, the 
court has no other means of carrying it 
into execution, than by collecting the 
intention from inference and fair pre- 
Bumption. Ibid, 3Mer. 4i0. 

10. Where two parties are seeking 

the benefit of a trust for charitable pur¬ 
poses, and differ as to the mode of carry¬ 
ing it into effect, one party being in sup¬ 
port of the original system, the other for 
some proposed alteration to be made in 
it, the leaning of the court must he to 
the former, however useful it may judge 
the proposed alteialion to be. jittviiicif 
General v. Pearson, 3 Mer. 418. 

11. When the court is culled upon to 
execute a trust for the establishment of 
a dissenting meeting-house, without re¬ 
gard to any partict^r tenets, it iitus. be 
ahewn that it is a meeting-house that 
can be legally sanctioned and established; 
and for th^is purpose the question of reli- 
giotts belief is relevant. Jbid^ 

3 Mer* 415. 

. 12. Clwrify estate given for the maio- 
laaance of ten decayed householders, was 
, ..Applied lo the poor of the parish gene- 
ritllyi ^.bather Uiis would be a breach of 
, tfiustf ii^ among the poor maintained, 
; . have been as many as ten who 

. .i(c^W;j!*y«.heen proper oWeets of the 
It'huf ity-^QiMw-e. JKs parte Fowlsert 

1 .1. & W. 70. 


13. The mart will not interfere to 
regulate a voluntary charity sapported 
by contributions, where some of the 
tiustees complain of the acts of the ma^ 
jority of them, as being adverse to the in¬ 
tention of the founder, and others of the 
contributors: where the conduct of the 
acting trustees is free from positive iin 
peratinn. 

Where there is a trust deed in such 
cases, the court will not vary its terms 
on the application of persons suggesting 
that they are nut such us all the ctintribu- 
tors intended they should have been. 

A proviso in such a deed, that gra¬ 
tuitous teachers should attend to instruct 
the school, and that no doctrines should 
be taught there contrary to those of the 
church of England, held not to be con¬ 
travened by the appointment of a dis¬ 
senting minister, at a salary, lo read lec¬ 
tures in the scbool-roum (part f the 
building e,rccled by the original trustees, 
for the purposes of the cliarity,) when 
not used as a school, the subsenbers 
contributing the amount of his salary. 
Ex parte Pearson, 6 Price, 214. 

14. In the case of a jiarish charity, 

srnible, that pio«)t ol the general, though 
not universal, approbation of ihepari.sh,is 
su.licieiit to justily the bona fide criTtdwt 
of the trustees, wlieie tliey have a discre¬ 
tion to exercise; and the court will not in¬ 
terfere where their acts have been so ap¬ 
proved. So if, ill consequence of the 
derayed stale of an old market-house, 
built originally on ground given by char¬ 
ter fur the purpose, a new one be built 
with such grmeral consent, the trustees 
may remove it to any more convenient 
place, intra xillam. In re Chertsey Mar¬ 
ket. li Price, 261 . 

Dan. 175. 

(c) Property, and Revenue,' 

I. Upon an information as to the ma¬ 
nagement of the estates, and the applica¬ 
tion of tbs. income of Harrow school, 
inquiries were directed to ascertain whe¬ 
ther the estates were properly, and ad¬ 
vantageously managed.witba view to pros¬ 
pective regulation. The application ^the 
income to purposes partly specified by the 
founder’s rules, and partly left to dis¬ 
cretion, not beiqg ip all raipects pgreea- 
ble to the directions pf Uie, fMindv, most 
be ascertained by a sebeme; paying due 
regard on the one hand, to the founder’s 
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directions, and, on the other, to the alter* 
ation of circumstances, which might ren¬ 
der a literal adherence to his rules ad¬ 
verse to their general object and spirit. 
Attorney General v. Earl Clarendon^ 

J7 Ves. 491 . 

3. There is no objection to ennnirage 
attention to parish scholars, by an al¬ 
lowance to the muster for each. Ihid. 

3. The revenues of a charity-school, for 

the time past, were given to the muster 
and usher, according to their title, under a 
decree, though considered a proper sub¬ 
ject of review as to the future; and not¬ 
withstanding the objection of non-resi¬ 
dence, not acted upon by the visitor as a 
cause of removal. Ex parte lierkhamp- 
stead School, 2 V. & B. 134. 

4. A grant to trustees and their 
heirs, of lands in Surrey and Hertford, in 
trust, out of the rents and pruiits, to 
raise and pay certain annual sums fur 
the benefit of the rector and scholars of 
Exeter college, and as to the residue 
“ after taxes, charges of repairs ik.c. 
deducted,” to be yearly paid to and 
among the vicars, for the time being, of 
four several parishes, for the augmenta¬ 
tion of their respective livings, they the 
said vicars, to collect the rents, and ac¬ 
count with the trustees; to view the 
estates, and take care that the same be 
kept in good repair by the tenants; with 
a declaiation that it should not be law¬ 
ful for the trustees, during forty years, to 
cut timber, execu such as should be 
wanted for the necessary repairs of mills, 
&c., and other appurtenances belonging 
to the estates, and except such young 
slabs and tillers in the woods in Hertford, 
as should be necessary for selling the 
underwood; and after the expiration of 
forty years, then that the trustees should 
have power to cut as they should think 
fit, and pay the produce to the said 
rector, of Ettter college, as a fund 
for the augmentation of the library. Held, 
that by the construction of this deed, the 
estetes were given as one fund for the 
benefit of two equally permanent insti¬ 
tutions: the whole to be managed for 
tho benefit rf both, in a due course of pro¬ 
vident ownership. The words “ charges 
for repaim,” and the power of cutting 
timber for sale after the forty years, 
moit not be construed as restraining the 
trustees, after the expiration of the forty 
years, from cutting timber for the pur¬ 
poses df repairs, nor from cutting Umber 


on one part of the estates for re}iBirs "on 
another part, nor fiom selling timber 
when cut, and making necessary r^sfirs 
with the produce, such being subject to 
the fair exercise of their discretion ; but 
the trustees must cut no more timber on 
the whole property than the repairs on 
the whole property require. The power 
of cutting young slabs and tillers also 
still continued, with the qualifications an¬ 
nexed to it. Attorney General v. Geary, 

3 Mer. 513. 

5. In the case of a breach of a trust, 
created for the benefit of a charity, by 
pulling down a cliapel, selling the ma¬ 
terials, and converting the burial-ground 
to other houses: the court, upon petition, 
under the 52d. Geo. 3, c. 101, s. 12, 
ordered the corporation, who were trus¬ 
tees, to convey, at their own expense, to 
new trustees; to account for the materials 
of the chapel, the pews, and bells, and 
pay the value; and directed an inquiry 
into the expense of restoring the chapel 
and burial-ground. Ex parte Greenhouse^ 

1 Mad. 92 . 

6. Residuary estate bequeathed to the 
minister and church-officers of a parish 
in Scotland, for charitable purposes, was 
directed to be invested in stock, in the 
name of the i'ceountant General, and the. 
dividends to be paid, from time to time, 
to the minister and church-officers of the 
liarish; but the courts of Scotland hav¬ 
ing jurisdiction to administer the charity, 
an order confirming the Master's report 
in approbation of a scheme, was reversed. 
The Attornei! General v. Lepine, 

2 Swan, 181. 19 Ves. SOp. 

7 . An account cannot be decreed 
against a parish; and a parish cannot, 
therefore, be made responsible for charity 
property applied during a long period to 
parish purposes, under orders of the ves¬ 
try. Ex parte Fo'selser, 1J. & W. 70- 

8. Money beqqfathed to trustees, to 
lay out the same, and pay the interest 
and dividends to the poor inhalntants of 
a parish, for ever, b^ half-yearly pay¬ 
ments, claimed under a local art of - par- 
liaroent, enacting, tb.-’t all gifts, dona¬ 
tions, benefactions, and sums of money, 
which should thereafter become payable, 
to the use of the poor of the parish, not 
being directed, or liable to be applied for 
the support of any private or particular 
poor, or charity, or by the respective 
donors, or otherwise particolarly appro¬ 
priated, add not being sacramental mo- 
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ney, should be paid into the bands of the 
treasurer of the guardians of the poor, 
thereby appointed in aid of the rate, with 
power to appropriate it to indigent persons 
who bad not become cliargeabic. This 
legacy was held, on a claim by such guar¬ 
dians of the poor, to be within the excep¬ 
tion of the private act of parliament, as a 
gift “already particularly appropiiated*’ 
Iw the testatrix. The Attorney General v. 
i'reinuat, 5 Price, 425. Daii. Il7. 

(d) Increase of Revenue. 

1. Charitable bequest to the congrega¬ 
tion of Presbyterians, ‘o which testator 
belonged, to put out as apprentices, two 
poor boys of such as were members of 
the said congregation, and lived in the 
parish of St. Alartin's, New Sarum. 

The surplus rents applied on the prin¬ 
ciple of cypres to placing out: 1st. Sons 
of members of the coi.^regation within 
the parish.' 2d. Sons of sucli members ui 
other parislies. 3a. Daughters of such 
mem hers, in the same manner. 4th. 
Sous of Presbyterians generally. Attor¬ 
ney General v. Wamey^ 15 Ves. 231. 

2. On an inforinaiion as to the appli¬ 
cation of the income of Harrow School, 
it was held that, the expenditure was not 
to.be measured by the number of parish 
boys wlio were to be immediately henc- 
iitted by it, if fairly referrible to the pur¬ 
poses ot the school. A considerable al¬ 
lowance, ihcrelore, to the master towards 
repairs, and a considerable expenditure in 
enlarging and improving bis house for the 
accuminodatiun of boarders, was consi¬ 
dered upon the whole not extravagant, us 
a beneht from the increased revenue in 
that shape instead of an increased salary •, 
nor improper, with reference to the general 
advantage of the school. Attorney Ge¬ 
neral V. Earl Clarendon^ 1? Ves. 491. . 

3. Where a charitable fund was ex¬ 
hausted at the time of the foundation of 
the charity by the declared object of the 
founder, a subsequent surplus ariskig from 
the improved annual value will be applied 
cypres by the court. Attorney General 
V. Tie (Joopers’ Company, 19 Ves. ISp. 

4. The application of the increase of 
,the revenue of a chmity is by way of aug- 
.'fueutation to the original objects, the 
.<^rigiaal distribution being in proportions 
which exhausted the whole fund. Es 
fiflrie Berkhampstead Free School, 

; 2V.5£B. J39. 


5. Where the deed, creating a charity 
began with a declaration, that the whole 
rents and profits of the land purchased 
should be applied to the uses thereinafter 
specified, and to no other uses and pur¬ 
poses, and the then profits were divided in¬ 
to certain parts, to be specifically appro¬ 
priated, it was held, that as the general 
purpose of the deed was to apply all the 
I rents and profits of the lands in the chari¬ 
ties mentioned, and there was no intima¬ 
tion of bounty to the trustees, the surplus 
rents belonged to the charities. Attorney 
General v. The Mayor of Bristol. 

3 Mad. 319. 

G. Where, in respect of the increased 
rents of a charity estate, it is referred to 
a master to approve of a scheme for their 
future application, and he recommends an 
augmentation of a salary given by the 
will of the founder, he is not, with i as¬ 
pect to the augmentation, strictly coit- 
fiiied to the provisions of the will oi the 
founder, but may stipulate for an addi¬ 
tional advantage in furtherance of the 
founder’s general intention. Ex parte 
Lane, 4 Mad. 479* 

(f) Leases (f Charity Estates. 

1 . A trustee of a charity estate cannot 

let for ninety-nine years, without an ade¬ 
quate consideration; as, in the ordinary 
course of a provident management of the 
estate it is not a proper lease; nor can 
such trustee let it with a covenant for 
perpetual renewal, without an equivalent 
for the inheritance. The Attorney Gene¬ 
ral V. Btooke, 18 Ves. 326. 

2. A lease of charity land for eighty 
years, supported as to the interest of a 
sub-lessee, obtained upon a fair considera¬ 
tion thirty-three years before suit brought, 
and without notice, except that it was a 
charity estate. 

As to the original lease under the cir¬ 
cumstances, the length of the time, thirty- 
five years, the sufreiMler of a former lease 
having twenty-one years to run, and the 
terms of which did not appear, the rent 
reserved, and an expenditure, though 
not according to the covenant, yet 
equally beneficial, inquiries lyere diretited, 
to ascertain whether the lease was rea¬ 
sonable, or unreasonable, in such a degree 
that fraud could be inferred. Attorney 
General r. Backhouse, ,17 Ves. 203, 

3. The cases havb not gore so far as 
to allow trustees fur a charity to make 
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a mere husbaodry lease for ninety-nine 
years, upon terms, and at a rent adapted 
to a lease for twenty-one years, nor a 
building lease for nine b';ndred and ninety- 
nine years# upon an eNpenditure commen¬ 
surate to a term uf ninety-nine years 
Ibid, 17 Ves. 2yi. 

4. The lease of a charity estate may 
be set aside for under value, if consider¬ 
able, and clearly established; but an 
under lease, at a fine, is not conclusive 
of such under value, part being ascribed 
to the good will of a trade established, 
and repairs. In this case an inquiry was 
directed, whether the rent was fair and 
adequate, distinguishing how much of the 
preiniuin on the under-lease resulted from 
the gond-will and refrairs: and how much 
from the value of the lease above the rent 
received to tlie charily. Altoriiri/ Cnicral 

Mag^ood, 18 Ves. 315. 

.'5. Leases of charity estates for twenty- 
one years, at a considiTabli; under-valiie, 
will be set aside, us breaches of trust, 
thr.ugli the lessors are not mere trustees, 
hut have also a licueficial interest. Atlur- 
*>ry General v. U'lhon, 18 Ves. .518. 

t). A lease to one of the goN t rnors of 
Harrow School of land of the charitv, 
though without fraud, was set aside upon 
general principles, as inconsistent with 
Ins duty, charging him with the full 
''ulue if the rent reserved fell short of u. 
Altorncy General v. Earl Clarendon, 

17 Vos. 491 . 

7. The power t' leasing in uu^^ee.s of 
a charity, will he controlled for llie be¬ 
nefit of the charily. Ex parte Eeihhutnp- 
ttead Free School, 2 V. ct 11. 138. ! 

8 . A tenant of a charity estuie, pro¬ 
vided he has acted fairly, is not to be 
turned out of possession, or to ha\e his 
lease set aside, merely on the ground ol | 
inadequacy of the rent to the value of the I 
estate, but there must be evidence or , 
presumption uf collnsioq, or corrupt mo¬ 
tive; aitil that the tenant is a relation of 
the trustee, is a circumstance to create sus¬ 
picion. Ex parte Skinner, 2 Mer. 453. 

9 . Lease of a charity estate sought to 
be set aside, as being a lease granted for 
& Ipng tern, of years, deterniUiable on 
lives, at a slinall rent, 00 the payment of 
a fine; and also on the gro ind of under¬ 
value. Held, that such lease was not 10 be 
disturbed, the corporation, who were 
trustees of the charity, having been al¬ 
ways iu the habit of letting tbeir estates 
according to the same mode, it being also 
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supported by the custom of the cotintry 
in which the estates were situate, and the 
evidence not bearing out the charge of 
uuder-value. Attorney General v. CVow^ 

3 Mer. 524. 

10 Though the expediency of letting 
charity estates for lives, or for a Jong 
term of years, dctemnnahle on lives in 
existence, may he qtie&lionahle; there is 

110 principle or autlioiity fur holding that 
biu-h a I 0.1 -.e is, on the face of it, an abuse 

111 trust: for a lease for three lives has 

hteii ronsideied by the legislature, in fram¬ 
ing both the enabling and disabling sta¬ 
tutes, and by tiiHiiy founders of charities, 
as on u fooling vith leases for twenty- 
one years. Jbid, 539. 

n. Jn Older to "et aside a lease of a 
chanty estuie alrcudy existing, it is not 
enough to say that the mode uf letting is 
not the best that might be prescribed, 
hut it must be shewn that the mode is so 
positively bad, that no person, meaning 
to discharge bis trust faiilv, could have 
resorted to it, as in the case of a lease for 
u long term of years absolute, at a sta- 
tionaiy rent- Jbid, 540, 

12. Leases of charity estates may be 
set aside on the mere giound of under¬ 
value; but then it must be under-value 
satisfactorily proved, and considerable in 
aiiiouiit. Ibid, 541. 

1 ;1. F.vidence, as to value, of witnesses, 
stating opinions formed upon a loose re- 
culleciion of circumstances at a distant 
jiciiod, is not to be put in competition 
iviih that of surveyors actually employed 
at the lime to ascertain the value, and 
where no bad motive can be ascribed, so 
as to aflect a lease, made upon such sur¬ 
vey, and sought to be set aside for under¬ 
value. Ibid, 542. 

V. Commission of CiiabitableUses, 

1. There are authorities Arr extending 
the act«43 I'.liz. c. 4. to cases where the 
governors or visitors are themselves trus¬ 
tees, or are making fraudulent use of their 
power, even though an information would 
lie. Exparte Kirkby E .vcnuorth Hospital, 

15 Ves. 305. 

2. Power was given by tbe statute of 
a charity to tbe ordinary to interpret and 
determine doubts upon the statute of 
amotion, punishment, and appointment; 

, and in certain cases to the dean and chap¬ 
ter of York. The whtrle visitatorial 
power, particuldily a* to the aduiiiiislra- 
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tion of the landed property, not being 
tended to be given to the ordinary as visi* 
tor. This is nut such an appointment of 
visitor as to exclude a commission under 
the statute 43 Eliz. c. 4. Ex parte Kirk- 
bj/ Eaventoorth Hospital^ 15 Ves. 305. 

VI. PiEADiNO Awn Practice. 

1. Exceptions may be taken to a de¬ 
cree under a commission of charitable 
uses, as having issued in a case not war¬ 
ranted by the statute 43 Eliz. c. 4. Ex 
parte Ravenwort/i Hospital, 

15 Ves. 305. 

2. In a charity cause, costs as between 

attorney and client are given to the heir, 
making no improper point. Currie 
Pye, 17 Ves. 46*2. 

3. The rule in cases of charity is al¬ 
most that the general prayer is sufficient 
to obtain the proper rel ef w'ithout a spe¬ 
cific prayer. Attorney General v. Brooke, 

18 Ves. 319. 

4. After an order, permitting the de¬ 

fendant to re-hear the decree made on bis 
default, setting aside a charity lease, and 
directing an account of the rents, he was 
ordered to give security for the sum re¬ 
ported due. S. C. 18 Ves. 496 . 

5. A bill by the heir, suggesting a se¬ 

cret void trust for charity m the re.siduary 
devisees, but with evidence of a trust ex- 
Pf.essed, or of an engagement expressed 
or tacit preventing it, wiH be dismissed 
With costs; unless the heir will take an 
issue, to which he is entitled. Paine v. 
Mali, 18 Ves. 475. 

6. Under stat. 52 Geo. 3, c. 101, for 
giving jurisdiction upon petition in charity 
cases, the trustees, not appearing, were or¬ 
dered to shew cause, on the next day of 
petition, why the older piavcd should not 
be made. Ex parte Seageurs, 

I V. & B. 4p6. 

7. Ad order made under the 52 Geo. 3. 

c. lOI, to remedy the abuse of charities 
on petition, was discharged by ^another 
petition presented under the same act. 
Ex parte Broten, Coop. 295. 

8 . Petition under the statute, 52 Geo. 3. 
c. 101, must have the signature of the 


Attorney General, or of the Solicitor Ge¬ 
neral, in rase only of there being no 
Attorney General at the time: and such 
signature jnust not be affixed vithoul 
the same deliberation as in the case of an 
information regularly filed. Ex parte 
Skinner, 2 Mer. 453. 

9. And where the petition is not so 
signed, an order obtained upon it is a 
nullity. Attorney General v. Green, 

1 J. & W. 303. 

10. After an order obtained on petition 
under the statute 52 Geo. 3, r. 101, the 
subsequent orders may be obtained on 
motion. J« re Slewringe's Charity, 

3 Mer. 707. 

11. On a reference under the statute, 

52 Geo. 3, c. 101, llie master may re¬ 
ceive evidence by affidavits. Ex parte 
Greenhouse, 1 B'll. 18. 

1 Swan 60. 

12. When an information and petition 
under the act are proceeding together, 
and include the same, or part of the 
same objects, the court will refer it to the 
AUoriiey General to consider which should 
proceed. Attorney General v. Gitcn, 

I 3. Si W. C97. 

13. In a suit by the Attorney General, 
respecting a breach of tiust, as to pro- 
pe’-ty belonging to a clmiity, the court 
will pel mil a reference, if the Attorney 
General consents; but not if the question 
IS upon the construction of a will. At¬ 
torney General v. Eta, 4 .Mud. 2/4. 

14. The court will uot entertain charges 
against one or more of trustees, on the 
ground of their being the acting trustees, 
and that they alone are complained of, 
unless tlie others, or their representatives, 
are also brought before the court. In re 
Chertscy Market, 6 Price 261. Dan. 175. 

15. The Attorney Gciietal is oot.a ne¬ 

cessary party to such a petition; it is 
sufficient that he certify his allowance of 
it. Ibid.' 

16 . A petition, under the statute S2 

Geo. 3, c. 101, held to he vexatious, was 
dismissed with costs. Ibid. 

17. The court in regulating a charity, 

acts without romplaiat,. if there is chuse 
for it. Attorney Gtnerii v. 'the Coopers’ 
Company^ Ip Vei. ip4. 
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CHURCH. 


1. A faculty for tbe erection of a gal* 
lery in a church, granted; notwithstand¬ 
ing the opposition of the vicar, none of 
tbe parishioners appearing. Talteriall v. 

1 Phil. 232. 


2. A possessory right in a pew is suffi¬ 
cient to maintain a suit against a mere 
disturber. Pettman v. Bridges. 

I Phil. sie. 


CHURCHWARDEN. 


1. A court of equity will not decree a office, in pursuance of a vestry order, 
rate to be made, to reimburse a former Laiujiestcr v. Thompson, 5 Mad. 4. 
churchwarden monies laid out whilst in 
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lY. DUTIES AND LIABILITIES ... ib, 
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I. Bishop, Power and Authority of. 

1. A bishop cannot consecrate a chapel, 
or authorise a person to preach in it, 
without the consent of the incumbent of 
the parish. Carr v. Marsh, 2 Phil. 198. 

II. Incumbent, Rights of. 

1. Tbe incumbent of the mother 
church has the right of nominating to 
chapels r f ease; and can only lose that 
right by ag-eeinent between patron, par¬ 
son, and ordinary, and on a compensa¬ 
tion made to him; and in cases of pre¬ 
scription, surh agreement and roitipen- 
sation are supposed: and therefore, where 
a chapel was erected, and endowed by a 
grant of lands from the lord and free¬ 
holders of a manor, and tbe right of no¬ 
mination was given by the archbishop 
in'bis deed of consecration to the inha¬ 
bitants, and »he vicar of the mother 
church declared at the time that he had 
no right to nominate, and the inhabitants 
had repaired and nominated for ninety 
years, yet it was held, that the vicar was 
entitled to noounate. Dixon v.Metca^e, 

2 Eden, 360. 

lb person can procure divine ser¬ 
vice (iilie admioistered without the con¬ 


sent of the incumbent and tbe licence of 
tbe bishop, (and in some instances, also, 
the consent of tbe patron); and the per¬ 
son officiating without such consent is 
subject to ecclesiastical censures. Carr 
v. Marsh, 2 Phil. 206 . 

III. Right of Presentation or 
Electiqn. 

1. A parly having contracted with a 

person, since deceased, for the purchase 
of an advowsoD, but who had taken no 
steps, till a considerable time after tbe 
death of the vendor, to enforce the con¬ 
tract, (objecting to the title on the ground 
of outstanding judgments and a creditor’s 
bill pending), held not entitled, as against 
a devisee, to present, if a vacancy oi^ar 
in the meantime, though he has not re¬ 
nounced his contract, but insists on hav¬ 
ing ii completed. Wpvill v. Bishop of 
Exeter, 1 Price, 292. 

2. Jurisdiction as to the right of elec¬ 
tion of the minister of a congregation is 
generally by tmmdamus; but, if iio ground 
for that, it may be in equity, Uavts v. 

Jenkins, 3 V. & Ii. 155. 

% 

IV. (Duties and Liabitities. 

1. By the canon law the .clergy are re¬ 

quired weekly to form ..nd sign the re¬ 
gisters, and annually to transmit a dupli¬ 
cate to the ordinary. JJoi/d v. Passing- 
ham, ISVes. 63. 

2. A clergyman suspended by tbe con¬ 
sistory court of Durham ab officio et 
beneficio for three years, and until a certi¬ 
ficate of good behaviour and morals, 
under the bands, &c. should be approved 
of by tbe court. Sentence affirmed upon 
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appeal, but with doubt as to the certifi¬ 
cate. Watson. V. T/iorpt 1 niil. 969. 

3. In case of the citation of a cleigy- 

mati for immoral conduct, the proxy 
given to Iheptoctor is sufiirienl admissioti 
of the fact of Ins being the rector cited. 
JFatson V. Thorp, 1 Phil. 26<). 

4. A clergyman in the pei forniance of 

divine worship is not at liberty to alter or 
omit any part of the service. Ntnlerry 
V. Goodwin, 1 Phil. 282.* 

V. Resignation Bond. 

1. Whether a bond of resignation of a 
living in favor of a particular peison, 
and not to accept a b'sliopric, is valid; 


or whether to be considered upon the 
principle of marriage brokage bonds as 
against public policy, or as a corrupt 
transaction with reference to which a 
court of equity would not act— Qticere. 
JDashuftod v. I'cyiun, 18 Ves. 27- 

2. A general bond of resignation at 
the patron’s request is simoniacal; and 
as to the principle of the decision that a 
bond to resign in favor of a specified 
person is not bad— Quitre. 

Ex parte Rainier J i.j.&w.280. 

houlatt v.Jtowlatt, j 

3. Whether a bond of resignation of a 
church living is in any case valid— Quare. 

Ibid. 280. 


COLONIES. 


1. The statute of limitations, or pos¬ 
sessory law of .laniaic , 4 Oeo. 2, bars 
not merely the legal remedy, but any suit, 
claim, or denjand, converting seven years’ 
possession into a positive alisolute title. 
No exception in favor of absentees, they 
not being within the exception expiessed, 
as there, was no such exception out of the 
statutes of limitations in this country, 
until expressly given by statute 4 Anne, 
c. 16, 8. 19 . Bcc/ijord v. Wade, 

\7 ^■es. 87. 

2. The exception in the law of .Ja¬ 

maica relating to trustees means actual, 
hot constructive trusts, Kud. 

3. I'lie exception as to tenants lor life, 
not applicable where they could convey 
the fee under a power of sale. Ibid. 

4. riiough the courts of justice were 
shut up in time of wai, so that no ori¬ 
ginal could be sin-d tlie statute of li¬ 
mitations woiihl continue to run. Ibid. 

17 Ves. 93. 

5. The exceptions out of common law 
bars or forfeitures, by ft; e, final jiidgnient 
in a writ of rigbt. descent after disseisin, 
copyhold heir not coming in to be ad¬ 
mitted upnn proclamations, or in^avur of 
infants, persons of non sane memory, or 
beyond tea, do not extend to the statutes 


of limitations of Jamaica, 4 Geo. 2, as 
they are not there exiiressed. Inckford 
V. Wade. 17 V'cs, 89* 

6. The statute of mortmain does not 
extend to the islund of GreiuuJa, in the 
West Indies; the object of tlie statute 
being wholly political, it having grown 
out of local ciicniiistances, and being in¬ 
tended to have only a local operation. 
ACorncy General v. Stcaart, 

2 Mer. 143. 

7 . Donaliotis inter tiros in mortmain 

are not prohibited, but nguiated by the 
statute, requiring enrolment in the Coiiit 
ot Cliauceiy, by wliicli is meant the Court 
of Chancery, in England, where there is 
an aiitient office for the enrolment of 
deeds, and iheie being no enrolment offices 
annexed to the Courts of Chancerv m 
the colonies. Ibid. 

8. Regularly, nil questions of title to 

land in the colonies arc to be decided in 
the iiist instance by courts of local judi¬ 
cature, from whicli an appeal lies to the 
King in council. Attorney Central v. 
Stewart, 2 Mer. 136. 

9 J.aw of Guernsey as to the drsceut 
of real estate, and the distribution of pef 
soual estate, of petsous dying intestate. 

3 Mer. 69 . 


COMMON HALL. 


1. The Common Hall is not a court, made a court by charter, 
■xrept lor the purposes fur which it is 


Crmley*t tate,' 
2 Swan. 43. 

♦ 
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, COMPROMISE. 


. 1. A deed of compromise to be binding 
roust be fiee from fraud. Roche v. O’/iricn. 

1 U. & B. 3«). 

2. So long as a right is in doubt, 
inequality in a voinpruniise rainiot be 
considered; as it is a suthcieat cousider- 
ation for an agreement. JInd, 

1 B. & B. 354. 

3. Mere inequality is not a sullicient 
ground to set aside a compromise. Ibid. 

1 B. &i B. 366’. 

4. Persons doubting their rights, and 
compromising, bound by sucli compro¬ 
mise. Burke V. Croslnc, I B. & B. 504. 

5. A compromise of rights, doubtful 
in point of law, but founded upon a mis¬ 
representation, or supprcasiou of tacts, in 
the knowledge of one of the jiartics only, 
cannot he supported: theretoie, a deed ol 
compromise, induced by llie opinion ol 
counsel upon a case laid before him, [ire- 
pared by the defendant’s agent, hut niis- 
tihing the tenures under which estates, 
the subject of the compiomisc, were held, 
was set as'd'*. Leonard v. L’a/iard, 

2 B. & B. 171. 

G. The validity of a deed of compro¬ 


mise cannot depend upon a subsequent 
adjudication of llic rights. Ibid. 

2 B. 4c B. 179. 

7. Equity will not set aside a compio- 

mise ot iioooUul lights, on the ground of 
Us being j rejudicial to one of the parlies 
to it. Ibid. 

8. Distinction between a release and a 
compromise:—In the former, rights are 
surrendered by the [laities knowing them; 
in the latter, the ugieeinenl is founded on 
the ignorance ol those rights in both 
parties. A compniniisc cannot be af- 
lecled by a subsequent investigation, whe¬ 
ther the lights be doubtful in [soint ol 
law or of tact, if both jiarties were m 
equal ignorance. Ibid. 

2 B. 4c B. ISO. 

[). To constitute a fair compioiinse of 
right, doubtful in point of law, the fact 
cieating that doubt should he fairly stated, 
Uid. 2 B. 4i: B. ISl. 

10. It is essential to the vu'.Kiily ot a 
coH'promise, that both pariU'S he in equal 
Ignorance. Ibid. 2 B. 4c B. IS'2. 

11. luadcqoucy in a coinprorniiP, un¬ 
less it amount to fraud, caiiuol viliate it. 

lb.d. 


CONDITION. 


1. It is now well settled, both with 

regard to real and persona! estate, (clearly 
as to the former), tind wliere personal 
estate is given, with an exjness limUaiion 
over, that, if there is a hi each of the con¬ 
dition, that hmitaiiun over will take ell'i ct. 
Clarke \. Ra' ker, 19 Ves. 14. 

2. Tboflgh there can be but one true 
legal coosti action of a condition, a couii 
of law cannot hold a,condition to be per¬ 
formed in all circiiinstaiices in which a 
court of equity will relieve against the 
non-performance of it. Ibid, 

19 Ves. 22. 

3. Limitations to tesl Uor’s children; 
and, upon their death unde ■ the age ol 
twenty-one, then to testator’s wife abso¬ 
lutely. The testator died without ever 
having hisd a child i but the iioutaiiun 


over to the wife is ueverlheless good, the 
having children not being a condition 
precedent. Mca/hius v. Varn/, 

1 V.'4c B. 124. 

4. Where money was [laid into a bank¬ 
ing-house to be [ilaced to the credit of 
another upon a roiidilioin, tjie money in 
the meantime to stand in tl.c banker's 
book ll^lbe name ol the party paying it 
in, it i< at the risk of the jiariy so paying 
it, and the luss is his, if the hankers ta I 
before the condition is complied with, 
though the other hud ,rritten to desiie it 
to be paid in generally. Culkif v. Short, 

Cooper, 148. 

5. No relief can he given in e.juity 
iigainst the breach of conditions in law, 
even when compensation can be given, 
Keating v. Sjtarrow, 1 B. & B. 373. 
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CONFIRMATION. 


’ A subsequent deed, executed in per* 
fnrmance of a covenant for further assur¬ 
ance in an illegal or fraudulent ronve^'- 
anre, and nut an independent voluntary 
transaction, will not operate as a con- 
firniation of the first conveyance. IVood 
V. Downes, 18 Ves, 120. 

2. A conv^’ance taken after the 

grants obtained by an agent and trustee 
fiiom his principal, the fiduciary relations 
still existing, and the grantor ignorant 
of his rights, is a continuation of the 
fraud, and not a confirmation. Duniar 
V, Tredemick, 2 B. & B. 304. 

3. Confirmation to be available* must 
be by a person acquainted with bis rights, 
anc^ knowing that the transaction was 
impeachable. Dunbar v. Tredennick, 

2B. &B.317. 

•4. A deed confirming a grant impeach¬ 
ed by suit, and compromising the rights, 


the subject of the suit, obtained from a 
person apprised of bis rights, will be set 
aside if he be compelled to accede to the 
terms from distress and poverty, occa¬ 
sioned by the party procuring the con¬ 
firmation. Roche V. O'Brien, 

1 B. & B. 330. 

5. To constitute a confirmation, the 
party confirming must be folly apprised 
of his rights. Ibid, 1 B. & B. S3<)- 

6. A deed of confirmation must be free 
from fraud. Ibid, 1 B. & B. 340. 

7. Equity will not relieve a party, fully 

apprised ot bis rights, deliberately con¬ 
firming former acts. Ib^d. 

8. When a party, sui Juris, apprised 
of the circumstances connected w h the 
execution of a former deed, voluntarily 
confirms it, the sufficiency of consider¬ 
ation cannot be questioned. Jbid, 

1 B. & B. 353. 


CONSIGNEE. 


^ 1. It is the known mode of dealing be¬ 
tween planters in the West-1 ndics, and per¬ 
sons in this country lending them money, 
that the merchant here making ihe ad¬ 
vances, secures, by covenant, the consign¬ 
ments of tbe produce of the plantation; 
the obligation to send the consignments to 
the mortgagee continues while the money 
lent is due; but whether it continues for 
a further period— Quare, Banbury v. 
Winter, 1 J. & W. 261. 

2. The grounds on which a mortgagee, 
lending money on a V/esUndia estate, 
ia allowed the benefit of a coveqant for 


{ the consignments, are, because it fur¬ 
nishes him with a security for his debt, and 
is supposed to be only a ^ir compensation 
for his trouble. Ibid. J J, & W. 26l. 

3, Whether a second consignee of a 
West-lndian estate cun be appointed to 
succeed tbe first, in tbe event of liis 
death— Qutrre. Forbes v. Hammond, 

IJ. & W. R8. 

4. Where consignee becomes insolvent, 
the consignor has a right to stop the' 
goods at any time before they come to 
his hands. D’A^uila v. hambert, 

2 fcden, 75. 
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I. Jurisdiction. 

1. Writ of Accedas ad CMmwi, to re¬ 
move a real action for copyhold estate 
from the lord’s court to the Common 
Pleas, superseded, the latter court hav¬ 
ing no jurisdiction us to copyhold estate, 
Scott V. Kittlewell, 19 Ves. 333. 

II. Surrender. 

(a) Construction and Operation of. 

1. Two tenants in common in tail of 
a copyhold estate, where, by custom, 
the entail was barred by surrender, pur¬ 
suant to an agreement for a partition, 
divide the estate, and then make cross 
surrenders of the parts allotted to each 
other. Htld, that they only barred a 
moiety of their respective estates; and 
that the agreement to divide cannot ope¬ 
rate as a partition, particularly in the 
case of copyholds, as it was without the 
lord’s privity: nor can a defendant, 
claiming unper the entail, be compelled 
to substantiate the agreement. Oakeley 
V. I Eden, 261. 

9* Where a father and two sons, A. 
and B., vrere successive lives in a copy- 
hold, where, by the custom of the ma¬ 
nor, the person first named might dispose 
of the whole interest; and, upon the 
marriage of A-, it was agre^ that the 


father should have power to appoint, 
during the life of A., and the widowhood 
pf his intended wife. I'hc father, having 
afterwards obtained a new grunt for the 
lives of a third son and A. and B., made 
a will after the death of the third son, in 
which no mention is made of the copy- 
hold ; but the residue of his personal estate 
is given to B. Held, that B. was not 
thereby entitled to the copyhold, but that 
it went to A. as the next life. Rumboll 
V. llumhoU, 2 Eden, 15. 

3. Copyhold premises, purchased by 
the. lord who was lenant for life of the 
manor, with remainders over, taking a 
surrender to him and bis heirs, will merge, 
and, as parcel, are subject to the limita¬ 
tions of the manor. And though under 
a covenant by the purchaser to surrender 
them by way of mortgage to the mort¬ 
gagee and his heirs, he could compel a 
re-grant by the remainder-man, no re¬ 
grant having been made, the general de¬ 
visees of the purchaser have no equity, 
St, Paul V, Viscount Dudley and Ward^ 

15 Ves. 167 . 

4. Devise of copyhold, supported by 

an existing surrender to the use of a 
will, notwithstanding an intermediate 
surrender to other uses, under which there 
had never been any admittance. Vawser 
V. Jtfrey. I 6 Ves. 527. 

5. Surrender of copyhold to the use 

of surrenderor for life; remainder to the 
use of A. fur life; retnaioder to the use 
of the child or children of A.; and for 
want of such issue to the use of B.— 
Semblc, that A. takes an estate for life 
only, Widdowson v. Earl of Uarringr 
toUf 1 J. & W. 532. 

' (5) Dormant. 

s 

1. A surrender of a copyhold, on con¬ 
dition that the surrenderee should perform 
the will of the surre;< Jeror, is called a 
dormant surrender. Gale v. Gale, 

2 Cox, 136 . 

2. A dormant surrender will v«t an 
estate in the dormant surrenderee, suf¬ 
ficient to support the contingent remain¬ 
ders of the surrenderor’s will, without 
the interposition of trustees for that pur¬ 
pose; and a doimant surrender operates 
as h severance of a joint tenancy, though 
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it i* revocable during the life-time of the 
•urrenderur. Ibid. 

(c) H'bere presumed. 

' 1. Semble, that after a long enjoy¬ 
ment under an admittance to a copyhold, 
a previous surrender not entered on the 
rolls may be presumed. Wihon v. 
Allen, IJ. &W. 6'11. 

(d) In uhat Cases supplied. 

1. The Court of Chancery would hold 
that there might be a surrender to the 
use of the will, alti.ough no instance 
could be found upon the records t>f the 
manor; or if no such custom, there must 
be some mode of disposition by deed, as 
in the case of customary freeholds, the 
■want of which the court would, under 
circumstances, supply. Church v. Mvmdy, 

15 Vcs. 403'. 

2. There is a distinction in supplying 
'a surrender of copyholds, by implica¬ 
tion from general words, between the 
cases of creditors and children ; in the 
latter, a freehold estate will answer for 
provision, it being undefined ; but in the 
case of creditors, the intention is to 
pay the debts, which is a definite sum, 
and the intention is to provide u sulli- 
cient fund. Judd v. Pratt, 

15 Vet. 3.90. 

3. The general rule is, that wheiever 
h is apparent that the testator meant to 
include copyhold premises in a devise, in 
favor of cieditors, wife, or children, the 
court would supply a want of suirender 
to the use of a will; but where the testa¬ 
tor, in the beginning of his will, declared, 
that “ as to all hts worldly estate, &c. 
he disposed thereof as follows:” and 
then devised all his “ messuages, farms, 
limds, tenements, and berodiiuments, with 
their appurtenances,” ccc. to his wifi.- for 
life, remainder to his sons surcessjvely, in 
tail remainder to bis wife in Ijee; the 
court thought, as there were ireehold 
I&nds to answer the words of the devise, 
a surrender as to the cojiyhold ought not 
to be supplied. Milboume v, Muluurne, 

, 1 Cox, 247. 

■ 4’.' The want of surrender supplied for 
iTwi^w agdiust a collateral lieirj viz, a 
whether provided for or not. 
v. ff^inwood, l6 Ves. 90. 

' 5. ]»iit as to a smi—Qutere. Jl4d. 

'' 6, 78 iiupplyipg the want of lununder 


for a widow, it is immaterial bow ample 
or scanty her provision may be. Ibid, 

l6 Ves. 92 . 

7. Surrender supplied for younger 
children, the heir having a provision 
under the will, without regard to the 
amount. Gant v^Oarn, 16 Ves. 268. 

8. The want of surrender supplied i.i 

the case of a deed, as well as a will; but 
upon the same principle as in the case of 
a will, or the execution of a power, i. e. 
for and against the same persons. J{od~ 
gers v. Marshall, 17 V'ts. 294- 

9. The surrender of copyholds has 

been supplied as against a collateral heir, 
but not against a grandchild unprovided 
for. Ibid. 

10. Where, in a suit for supplying a 

surrender of copyhold lands, the answer 
stated only, that the heir inherited no 
other land, an inquiry was directed, whe¬ 
ther he had a provision, and as o the 
nature and extent of it. Ibid. 

Jl. There is a distinction as to sup¬ 
plying the want of suriei.der, in ceitain 
cases, to support a devise of copyhold 
estate, and lefusing to aid a detective 
execution of a devise of licchold, liro~ 
die V. Bariy, 2 V. ic li. 130. 

12. A surrender will not be supplied for 
a child under a devise in general terms, 
nni nieiilioiiiiig cop) liold estate, and not 
executed so as to pass the freehold. 
Hanipsan v. S atupson, 2 V, & li. 337- 

13. By statute 5.> Geo. 3, c. 192 , in all 
cases, where, by the cubluiii of ihe niu- 
iiur in Mngland or Ireland, any copyhold 
tenant may, by his or her last will and 
testament, dispose of or appoint his or 
lier copyhold tenements, the same having 
been surrendered to such uses as should 
be declared by such last will and testa¬ 
ment, every dtsposition or charge made 
by any such last will and testament of 
any such copyhold tenements, or of any 
right, title, interest in or to jhe same, 
shall be as valid and effectual to all in¬ 
tents and purposes, although no surrender 
shall have been made to the use of the 
last will end testament of such person as 
the same would have been, if a surrender 
had been made to the use of such will. 

I 

III. Devise or. . 

fa) What is a good Devisg of Copyholds. 

1. Apy will or testpioeptary <|>aper 
which has been, proved m the .£ccle- 



fCOPYHOLD IK. IV. V.J ManorHCustom. Ifill 


liiastical Court, is sufficient to pass cq« 
pyhold lands surrendered to the use of 
the will or trusts of copyhold, of which 
no surrender is necessary. Cary v. Aikvw, 

1 Cox, 241. 

2. Testator gave to bis executors all 
his “ goods, estates, bonds, debts, to be 
sold, &c.,” the word estates will pass 
a copyhold surrendered to the use of the 
will. Jongma v. Jotigsma, 1 Cox, 362. 

3. Devise of copyhold estate, by the 

description of copyhold ground*rent. 
Walker v. Shore, 15 Vcs. 122. 

19Ves. 387. 

4. A general devise “ as to all such 

worldly estate ard effects as it may please 
God to bless me withal, as I may leave 
or be entitled to at the time of my decease, 
whether real or personal, not before given 
or disposed of,” the reversion of a copy- 
hold estate will pass under this devise, 
especially if there is no freehold estate, 
and no custom of surrendering a rever¬ 
sionary interest in copyholds. Church v, 
Mundtf, 15 Ves. 396 '. 

5. Under a devise of “ all my real I 

property," copyhold estate passed to the I 
ievisce and his heirs. Nteholls v. lint- j 
.VjiT, IS \ es. 193 . 

6. A residuary devise was held Vo in¬ 
clude,under the general words “ estates 
and effects,” a copyhold estate not sur- j 
tendered, it being a devise to a younger 
son, subject to debts, and there being no 
Ollier real estate; the will also reciting 
that the eldest son was provided for. 
tennington v. Pennington, 

1 V. & B. 406. 

7 . The devisee of a copyliold,^vho has 
not been admitted, cannot devise the 
copyhold. Wainewright v. Elwcll, 

1 Mad. 627. 

8. The testator, after naming his 

wife as executrix, bequeathed to her 
** all the property, of whatever descrip¬ 
tion nr sort, that I may die possessed of, 
&c.” iield,*to pass a copyhold estate be¬ 
longing to the testator, which he had sut- 
rendered to the use of his will. A'oe/ v. 
^oy, 5 Mad. 38, 

$. The probate of a will is not evi¬ 
dence that copyholds pass by it. Jer- 
voine V. Duke of Northumberland, 

IJ. &W. 570. 

(5) Charged with Debts in a Devise with 
) Freehold* 

I. W&tffe a testator having ^tb free¬ 


hold and copyhold estates, charges all’ 
his real estate with payment of his debts; 
if the copyholds are surrendered to the 
uee of his will, the freehold and copyhold 
shall be applie^d raleably; but if (be 
copyholds are not surrendered they shall 
not be applied until the freehold is ex¬ 
hausted. Oroucock \. Smith, 

2 Cox, 597. 

IV*. Admittakce. 

(a) By suit in Equity. 

1. On a bill to be admitted to a copy¬ 
hold, for the purpose of trying the right 
to it, the court will not interfere, when 
the plaintiff is barred by the statute of 
limitations, or where he does not shew a 
firvnajacie title, with a reasonable pros¬ 
pect of success. Widdouson v. Earl of 
Harrington, 1 J. & W. 532. 

(5) Fraudulent. 

1. The tenant of a copyhold estate 
having surrendered it to the use of his 
will, bequeathed it, in trust for his grand¬ 
son. 'I’he trustees and executors renounc¬ 
ed probate, and were not admitted, but 
the son of the testator, being also custom¬ 
ary heir, caused himself fraudulently to be 
admitted, and then surrendered the estate 
for a valuable coiisuierution to one, who 
again sold it to the devisor of the defen¬ 
dant. Held, that the son became, upon 
his admission, a trustee for the uses of the 
will; and as the purchasers could, with 
leasonable diligence, have leiiriit from the 
inspection of the court rolls, those circum> 
Stances which made the son a truster, 
they themselves must be taken to have 
notice of the trust, and be themselves 
trustees, although thirteen years bad 
elapsed before the institution of the suit. 
The defendant was decreed to surrender to 
the plaintiff, the grandson, and’ t.i account 
for timber cut, and the rents and profits 
lor six tears, but without costs, on ac¬ 
count of the delay in the institution of the 
suit. Pearce v.Neulyn, 3 Mad. 186. . 

V. Mamoxiai. Customs. 

1 The custom of a manor was, that if a 
tenant for life of a copyhold obtains a 
grant in reversion, in the iianie of a third, 
^ person, such person is entitled beneficially, 
uiileu a trust is mentioned on the rolls o* 
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tbe maiuM’. Held, the custom ms rea^ 
sonablsy and that tbe persons who were 
named in the reversionary grants of tbe 
copyholds, were not trustees, but benefi- 
oiaUy entitled. Edward v. Fidel, 

3 Mad. 237. 

S. It seems there may be,as to timber on 
copyhold premises, what may exist un> I 
questionably as to mines, a custom that 
the lord cannot take without consent 
of tbe copyholder; and vice versa, copy- 
holder may, by custom, have such an 
interest in tbe timber, that he may him¬ 
self cut; so he may have a special in¬ 
terest to prevent the lord’s cutting, but 
such a custom ought to be proved by ex¬ 
tremely strong evidence. Whitechurck 
V. Hedwortky, 19 Ves. 214. 

VI. Waste. 

1. Tliougb the property in mines or 
trees mdy be in the lc”d of a manor, it 
does not follow that he can enter and 
take it without consent of the tenant. 
Grey v. the Duke of Northumberland, 

17 Ves. 282. 

2. Tbe lord of a manor has not by 
law, independently of custom, any such 
property or interest in the timber grow¬ 
ing on tbe copyhold premises of a | 


VH, 

[ tenant, as entiUes bim to a&ttf and coU 

I Whttechurch v. Hotwortky, 

19 Ves. 213. 

3. Generally, if there is no custom for 

tbe tenants of a manor to cut timber, it 
belongs to tbe lord, leaving suiBcient for 
repairs. idl'd. 

4. Tbe lord of a manor is entitled to 

an injunction and account, in respect of 
waste by a copyholder. Bkkards v. 
Noble, 3 Mer. 673. 

Vll. Entkakchisimekt. 

I 

1. Power to tenant fur life, lord of a 
manor, to enfranchise, and for that pur¬ 
pose to convey the freehold to the cus¬ 
tomary or copyhold tenants, authorises a 
conveyance of the freehold to one who is 
equitably entitled, and has been errone¬ 
ously admitted without a previous sur¬ 
render by his trustee. WUsoh. \. Allen, 

1 J. & W. 6ll. 

2. The heir of a copyholder may ac¬ 
cept enfranchisement before admittancs. 

Ibid, 

3. Whether the surrenderee or devisee 
of copyhold lands can accept enfran¬ 
chisement before admittance—Qtnrre. 

Ibid. 


COPYRIGHT. 

(5ee edto Imjunctios.) 


1. The subject matter of two literary 
productions may be the same as in books 
•f roads, and yet a new and distinct idea 
may be exhibited in an e.Kposition of it, 
, so as to make it a new and original work; 
but if the mode of exhibiting tbe inform¬ 
ation to the public is substantially and 
fundamentally the same in the second 
published work as in that first pifolished, 
with minute differences, so as^not to 
amount fundamentally to a different pro¬ 
ject of exhibition, the court will inter¬ 
fere by injunction. In this case it was 
referr^ to tbe master, to ascertain whe¬ 
ther this books were tbe same, or whether 
tfaMi of tbe defendant differed from that 
ih« plaiMiff, so as to render it a new 
iiid original' work in any and what par- 
tkttlars. Corffoa v. Boules, 

1 Cox, 283. 

- 4. was obtained against pi¬ 


rating a court calendar. It was held 
that tbe individual work created a copy¬ 
right, though the general subject, as in 
the case of a map or chart, is open to all. 
Longman v. Winchester, l6 Ves. 269. 

3. In cases of copyright a' court of 
equity acts with a view to midee (he legal 
right of the plaintiff effectual by pre¬ 
venting the publication altogether; and 
where a fair doubt appears as to tbe l^al 
right, the court directs it to be tried at 
law. Wilkins v. Aikin, 17 Ves, 422. 

4. One man Las the right of pub¬ 
lishing a work perfectly similar to the 
work of another already published, as a 
map, or book of roads, if it is the pro¬ 
duce of his own skill and labor, and is 
not« copy of the wwk ffrst pubiiafaed or 
identified with it; aad 4bough a aMn 
cannot, under pretence of quutatmn, pqb* 

the whole or pm a^awttrai'a Wfirlci 
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be may me burqaotatton from it; and 
what iafair quotation, is generally for 
the consideration of a court of law. 
The {wblication may be prejudicial to 
the work, of another, and yet no breach 
of his legal right. In this case an action 
was directed, to try whether a work on 
architecture was an original work, with 
the fair use of another work by quotation 
and compilation, which use was acknow¬ 
ledged, and the injunction which had been 
granted maintained in the mean time: 
but the work was permitted to be sold, 
the defendant undertaking to account ac¬ 
cording to the result of the action. 
IVilkint ▼. Aikin, 17 Ves. 422. 

5, An author has a property in an 


unpublished work, independency of thb sta« 
tute. Southey v. Sherwood, S Men 49d. 

6. Music is the subject of copyri§t>f, 

and may be protected by injunction. 
¥latt V, Button, 19 Vet. 447. 

Coop. 303. 

7. There may be a copyright in pri¬ 

vate letters, and it remains in the writers 
after transmission. Lord and Lady Per¬ 
ceval v. Phipps, 2 V. & B. 19 . 

8. There is a copyright in translation, 
whether produced by personal application 
and expense, or gift, and it will be pro¬ 
tected by injunction. Wyatt v. Barnard, 

3 V. & B. 77. 

9 . There is no copyright in the specifi¬ 
cations of patents. Ibid, 


CORONER, REMOVAL OF. 


1. Confinement in prison .out of the 
county is a sufficient ground for the re¬ 
moval of a coroner from his office, al¬ 
though, during his absence, another co¬ 
roner of the same county has performed 
his duties. Ex parte Parnell, 

1 J. & W. 451. 

2. The Great Seal has power, inde¬ 

pendently of the statute 25 Goo. 2, c. 29, 
to remove coroners from their oilice for 
neglect of duty. Ibid, 


3. Notice to a coroner of a petition for 

his removal is not necessary. lOid, 

4. The practice is, to issue the writs 

de coronatore exona'ondo, and de corona- 
tore eligendo at the same time: the latter 
is dated last; but it is not irregular to 
execute it before a return is made to the 
former. Ibid, 
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X. JOBISOICTIOK. 

]. Thers is jurtsdictioa in equity 
Blainst a corpomion in the Datum of a 
l^wtuertbip, in favor of a member, as 
BBWf on iMScooutof tbe 


profits, where there is no remedy, or 
not a complete remedy at law; and the 
difficulty of exeCatiag fbe decree, from 
the peculiar circumstances and nature of 
the property, will not prevent it, though 
tliat njay be a ground for some modifica- 
cation;—for instance, not recalling pro¬ 
fits already distributed, as an account is 
diretted in a limited way, dispensing witti 
vouchers, Ac. upon the objection from 
length of time. AiUey v. The Whitstabla 
Company, 17 Ves. SIS. • 

19 Ves. 304. 

1 Mer. 107 . 

S. Whether a court of equity has juris¬ 
diction’in the case of a corpora^on mis¬ 
applying itn own funds~Qtfarc. Attor- 
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mey GfiUral v» Tie CetforetioH of Car* 
fuartkat, Coop. Si* 

■#.« , 

' '' IF. LiABiitTV or. 

1. Whether a corporation, as the 
Foundling Hospital, consisting of nii- 
tiierous governors, woultl be bound by 
the acquiescence of some standing by an«l 
perniitting expenditure, &c. — Quarf. 
Macher v. Foundling Hospital. 

1 V. & B. 188. 

IIL Grants by. 

1. Corporations, of whatever nature, 
have a general right at law to alienate 
tbeir lands held in fee ; subject, as to 
ecclesiastical corporations, to the re¬ 
straining statutes: and there is no in¬ 
stance of a trust attached upon the 
ground of misapplication, as not to cor¬ 
porate purposes, except in the case of 
corporations holding to chat liable uses. 
Mayor, SfC, of Colchester v. Louton, 

1 V. & B. 226 , 

2. Whether such a jurisdiction pre¬ 
vails in other cases upon an application 
to purposes clearly not corporate — Quare. 

Ibid. 

3. A bill, impeaching securities, as 
obtained under a breach of trust, by tbe 
select body of the corporation of Col¬ 
chester, using the common seal for raising 
money to defray the expense of actions 
against the mayor and town clerk, rela¬ 
tive to tbe election of the recorder and 
a representative of the borough in par¬ 


liament, was demined, .’tha ae^nri ties 
having been confirmed :by vaekaubnibse- 
quent transactions; especially an award 
binding tbe corporation at large, through 
the select body, acting wHh authwity, 
and upon a fair question, whether the pur* 
pose was corporate or not. IM. 

IV. Bt-laws. 

1. A by-law of the corporatioD, the 
company of Whitstable fishermen,, to the 
cil'ect,—that any freeman, engaging in 
any other oyster fishery, on tbe coast of 
Kent, should forfeit £ 10 ; and until pay¬ 
ment, should be excluded from all share 
of the profits, wbich*should in the mean¬ 
time be divideii, as if he had wholly 
ceased to be a freeman. The Lord Chan¬ 
cellor doubled the validity of this by-law, 
and whether such suspension was not 
open to a mandamus as a lemporr'y dis¬ 
franchisement, and a trial at law was 
directed. Adley v. Whitstable Company. 

17 Ves,315. 

2. fn an action brought by a freeman, 
such by-law was held to be void. Itid, 

J9 Ves. 34. 

I Mer. 107. 

S. There is no instance of a by-law 
restraining the individual members of the 
corporation from being concerned, cither 
in any other place, or within given limits, 
in the same trade. Ibid. 17 Ves. 322* 

4. Where there is a custom to make 
by-laws, even in restraint of trade to a 
certain extent, which would not have 
been good under the authority of charter, 
that may be good by custom. Ibid, 
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I. WHRRK, .\Nn ON WHOM BINA- 

IKG ... 154 

QJ. I1.X.EGAX. OR VOID. 155 

Ifl. eoKSTRUCTION, OR OPERA¬ 
TION 07. . . ib. 
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I. Where, and on whom binding. 

1. John Karl Gower, having, by his 
marriage settlement, a power ol appoint¬ 
ing portions for daughters, to the amount 
of A’ 16 , 000 , under a term of jears created 
for that purpose, appointed, among four 
of his <danghters, upon their respective 
marriages, £13,000, in part thereof, end 
took alignments from ^em of their 
terests in tbe said term; he afterwards, in 
tha aiainaiip seuleiwait U•^4dest ac^ 







joined ««eh Inn to « cov^aonl, in- the 
fullest iafd most extensive-teroM, thnt the 
settled estates were tree from dll iacmit* 
brances, done by either of them; and by 
will appointed the residue of the iS 16,000 
to another daughter, and died, in a suit 
to > compel the trustees to raise the 

10,000, out of the term of years, it was 
held, that the evident ititentioii of Earl 
iiower to keep the term on foot for hts 
beaefir, would clearly entitle bis executors 
as against those claiming under his owu 
marriage settlement; but that bis cove¬ 
nant would bar him, aud all claiming 
under him, as against those claiming 
under the settlement of the sun; and 
consequently, the sdli hinis«lf, who, n«it- 
withstanding bis joining in the covenant, 
so far as liis interest in that settlement, 
must be considered as a purchaser under 
it, and consequently a cuveuaniee. Coan- 
icts Dowager Gower v. Earl Gower, 

I Cox, 53. 

2. Where a man borrows money, uiui 

pledges laud as secunt) tor the payuieut 
in bis hands, the land is a ctdlaierai secu¬ 
rity; the debt is the principal contract: 
hut it the estate subject to the charge 
goes to another, and the personal propui ly I 
of the original debtor is by any means j 
dischargod Iruni the obligation, the debt | 
becunies only a charge on the land. So ^ 
where the testator mortgaged lands to A! 
and S. joined in un assignment of the 
mortgage to U., and the interest being re¬ 
duced to four per ent., S. covenaiUed lor 
payment of such principal and interest; 
and afterwards, upon an agreement to 
raise the interest to hve per cent., b. cove¬ 
nanted to pay interest at that rate, and 
died, having un urrear of interest due. 
This not being originally the debt of S., 
faib covenants are only collateral, and liis 
Jiersonel estate is not primarily liable to 
discharge any part, eitner of principal or 
interest, due un the mortgage. H/iafto v. 
'Way/o. . , . j Cox, ‘JOT. 

3. A lessee under an express cuvetiaut 
to pay the rent, and perform the cove¬ 
nants, is liable during the whole teim, 
notwiihsuiiding assignmeiiu; but the as¬ 
signee is liaDe during his possession only. 
Stuma V. Morris, 1 V. At B. H. 

4. Where a remainder-man, without 

consideration, endorsed on a lease to 
which he wu» not a i^ty, bis consent to 
the te]rin<gfaatcd, this dues not bind him 
in A «( « oovonant lot re- 
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newal contained in such leaser . DrmGmg 
V. Mill, 1 Mad. 641. 

5. Alercbants in England agreed to be¬ 
come sureties fur a \Vest India planter, 
on being secured by a conveyance of bM 
plantation in trust, wilb a covenant that 
they should be continued as consignees 
till tlie expiration of live years after the 
reimbursement of what they might ad¬ 
vance : they were held to be entitled to 
the benefit of this covenant. Bunburjj v. 
IViater, 1 J. & W. 255. 

11. Illegai. oa VOID. 

1. The property tax act, 46 Geo. 3, 
c. 65, s. 112 & 115, in declaring cove¬ 
nants to pay the same void, has a retro¬ 
spective operation ; therefore, covenants 
entered into before .the act passed are 
void. Jjux'tan v. Muakliouse, 

Coop. 41. 

2. Whether a covenant to conUnue a 
j mortgaoee us consignee, after payment 
i of the debt, is valid— ^amre. liiinhurif 

V. Waiter, I J. & W. 255.. 

III. CoNs-rat'CTiON on oi’ehation of. 

1. A covenant in a lease to renew 
under the same covenants, is txclusive 
of the covenant of renewal. Tiittimx. 
I'onte, 2 Cox, 174. 

‘2. Covenants restraining lessee from 
alienation without licence, construed strict¬ 
ly. Church V. Brown, 15 Ves. 253. 

3. Covenant restraining assignment of 
a lease, will not prevent uiider-Ietting. 

Ibid. 

4 Covenant to leave a portion of ilie 
personal estate, as upon an iiileslucy, 
does not prevent the covenantor’s e.v 
pending the whole, nor admit his re¬ 
serving part lor las own bcnetit, nor con¬ 
sequently mvesuiig it in land. Cochran 
V. Graham, *19 Ves. 66. 

5. A father, under covenant for equal 

distribution at his death, of all the pro¬ 
perty he should die seised nr possessed 
of, between his two daughters or llieir la- 
luihes, though he re* uns the power (>f 
free disposition by act in bis lifeiime, 
cannot defeat the covenant by a disposi¬ 
tion in etiect testamentary, as by re¬ 
serving to himself a life 'interest. it«- 
tcscue V. Uanaah, 19 Ves. 67. 

6. In the. case of a covenant against 
using pixonsts as a shop oi vvaichouse 
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ibf.Miy trade, vrith«^ previoas ctaieoit! 
iii ^ w^^tinj;, or permitting any thing, 
which ma^ ^w to the annoyanco or: 
daipoge of the lessors, or aiiy, of tbur 
oj^r Itenants. A breach, though not a 
hiiismce in law, public or private, yet 
being an annoyance, will net be pro¬ 
tected by injunction; there being no con> 
setu in writing: and permission of one 
trade is not to be construed a general 
Jicence for any tmde, nor will the court 
eutec into a comparison of which trades 
are more or less offensive. Macher v. 
TheFouuelltttg HospUal, iV. &B. 188. 

7% Under a right of re-entry upon un- 
der-Iptting, an advertib^ment to underlet 
does not work a forfeiture: though it 
will be made the ground for imposing 
tenns upon dissolving an injunction. 
Courlay v. Duke of Somerset^ 

1 V. & B. 68. 

8. A covenant not to assign without 
licence, beikg once dispensed with, tbe 
condition is gqric, both in law and 
equity; but the principle is questionable, 
and not to, be extended. Macher v. The 
Foundling Hospital, 1 V. dc B. 191. 

!9. A joint covenant of indemnity will 
not be attended in equity beyond Us 
legal operation; yrbere there is no ground 
on which to infer mistake in the nature 
of the instrument, ur no previous equity 
entitling the covenantee to a several in¬ 
demnity from each of tbe covenantors. 
Suni^ V. Fmell, 2 Mer. SO. 

It has never been decided, that every 
joint covenant shall in equity he consi¬ 
dered as tbe several covenant of each of 
the covenantors. lUtl. 

11. When the obligation exists only 

by virtue of tbe covenant, ks extent can 
be measured only by tbe words of tbe co¬ 
venant; but it is othe'-wise, where the 
ehligation is independent of the..particu-, 
lar contract, as in the cases of'partner¬ 
ship debts, bunds, &c. Ibid. 

12. J,.ease from dean and chapter, 
with covenants on the part of the Wssors, 
not to make sale of, or take any timber 
trees.,growing, or to grow on a certain 
part of the premises, save for the neces- 
sgry bqiMing, or repairing, &c. of their 

, cathe^alol^rt^, or of the churcb-hoild-. 
l^ereto ^longing, this covenant does 
ViSft extend h 9 ;depiivv tibe dean and chap¬ 
ter orihe jrigbt to cut tbe whole of the 
tiibhei^ jf .wanted, for the purpose of 
repaiiisy-llhlt^ it» ri^t they mightiiave 


mcercised independently-«f>th(i«ora»nant. 
Withen v. The Dem and,.^kofttr qf 
IFimkestar, -v 3 M«r. 421. 

See also Herring v. The Dtm and 
Chapter of St, Faui’s, -2 Wil. 1. 

IS. A covenant in alease for ninety- 
nine years, determinable on three lives, 
that upon the death of either of the live , 
on request and payment &c. to grant a 
new lease fur another term of ninety-nine 
years, determioable with. the life of a 
new person to bo named, under the same 
yearly rents, covenants, &c. whether the 
lessee, under this covenant, is entitled to 
a covenant for renewal in such new 
lease—Qturre. Dowling v. Mill, 

1 Mad. 541. 

14. A widow entitled to a church 
lease of lands in Ireland, as administra¬ 
trix of her deceased husband's property, 
for the benefit of her children, grants a 
suli-leaseatafixed rent, with covr 'ant for 
perpetual renewal, under a penalty of 
.£70. The option to pay the penalty 
must be taken as of the essence of the 
contract; and semble, that by a contract 
so grossly improvident, she could not 
have buuiid the children even to the pay¬ 
ment of the penally. Macgrtme v. Arch- 
boid, 1 Dow, 107, no. 

IV, Executed oh SATisriEV. 

1. Where a man covenants to do an 
act, and be does an act which may- he 
-converted to a completion of.Jtis cova. 
n«nt, it shall be supposed that be meatit 
to complete it. So where tbe husband, 
by marriage settlement, 'icovenants, in 

"consideration of the marriage portion, 
to pay to trustees the sum of £2000, at 
least, to be by them'laid out,-in*'land in 
the county .of D., and settled 4n> tbe 
uses of the marriage, and the fadshaiid 
dies intestate, without .having paid the 
money: but after hav-pg pai^ased an 
estate in the county ojf D., >iii fee sim¬ 
ple: such lands will he considered-as pur¬ 
chased by tbe husband, in pursuance of 
his covenant, and be liable to the tmste 
of the settlement, hotudni v. Snwden, 

iCoX, 164. 

2. The testator havii^, by maoriaige 

articles, covenimted that, bis executon 
should, witbin three months after his de¬ 
cease, pay telMB wife £4000; afhHrsinude, 
by his wiU gave all his to. hii 

exeootess 4n)»li» sftet |w|tiusBt pi hb 
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debt*, at Hm iit|rif»tioB of tlvee yoafi 
froni/bit^«iae» to divide** in socb ways, 
shares, and -proportions, as to tbm 
should appear right:" on his death, during 
the lifetime of his wife, the executors 
having died or renounced, his property 
becomes divisible according to the statute 
uf distrib'ition, and the widow’s distribu¬ 
tive share exce^ing £3000, is a perform¬ 
ance of the covenant in the marriage ar¬ 
ticles. Gokftmtd V. Gotdsnatkw 

1 Swan. 211. 1 Wii. 140. 

V. Breach or, Equitable Reliev 

aOAlHST. 

1. Where a particular estate is cove¬ 
nanted to be conveyed, and is not so con¬ 
veyed, the breach of the covenant is in 
damages; and such damages are money, 
not land, in the hands of the parly in¬ 
jured. Wade v. Eaget, 1 Cox, 74. 

2. The Lord Chancellor doubted, if the 
court could give relief against an cject- 
ineptby a landlord, for breach of a cove¬ 
nant to repair. Hill v. Barclay, 

l6 Ves. 402. 

S. Common covenants in husbandry 
leases are not, as specific covenants, sub¬ 
ject to the jurisdiction of a couit of 
equity^ therefore, a landlord cannot main¬ 
tain a suit for the specific pt-rfornianre of 
covenants contained in a lease which has 
expired, to repair hedges and mansion- 
house, and also f r an account of lo|>- 
pings and dung, cut or removed by the 
tenant. Haynery, Stone, 2 Eden, J.28. 

4. Equitabfe • relief against forfeiture 

of a lease tor breach of covenant, is not 
extended beyond the case of payudent of 
money,' as in the instance of rent, to the 
other covehisnts^ as to repair. HUl v. 
Barchy^ '* 18 Ves. 56. 

5. The statute, 4 Geo. 2., cap. 28., 
regulates tile telief af a tenant, against a 
forfetlore fi^r breach of « covenant, by 
non-payment of rent. Uid. iSVes. 6o. 

6. J^uity will rriieve against breach 
of covenant W non-payment of rent. 
Loved v't LiYd Auudagh, nS V. & B. 30. 

- 7. -No iwHcf can be given against for- 
fritum.by breReh of eovenaat not to' 
assign witbmtt licence. Hi^l r. Barclay, 

18 Ves. 63, 

8. Where a kme dhes not .contain a 
tiMise of rcHtitry, whether the court, see¬ 
ing a gross case »f wast^ and bfsach of 


covenant,' hot to be indemnified tgf 
mages, wonld leave the tenant ta taw, rd* 
fusing relief—QtMwe. Gourky v, Tkt 
Duke of Somereet, 1 V. Sc B. 1%. 

p. Equity will not relieve against a 
forfeiture for breach of covenant to beep 
insured. White v. Warner, 

2 Mer. 459. 

Ro^e V. Harris, 2 Price, 208 (a). 
Reynolds v. Pitt, 2 Price, 212 (»). 

10. In general, equity will not relieve 
against a breach of covenant to rep'mr; 
but, on the peculiar circumstances of this 
case, where there was nothing amounting 
to neglect, surprise, or fraud, and there 
having been no waver or abadonment on 
the part of the defendants, the leSsbrs, 
the court upon ten is restrained proceed¬ 
ings at law for the forfeiture. Hatmain 
v. South London Water Works, 

2 Mer. 65. 

11. The court will not give relief in 
equity against a lessor’s right^ re>«ntry, 
for a forfeiture by breach of a covenant, 
to lay out a sura of money on the pro¬ 
mises, in repairs, within a given time. 
Braeebridge v. Buckley, 2 Price, 200. 

12. And that, notwitlistan^g tboe 
have been no requisition muM' by the 
landlord for performance of the covenant, 
and although he have suffered the tenant 
to continue in possession of the premises 
for three years after the breach of cove¬ 
nant, but have not received rent from him 
in the meantime, or otherwise recognized 
the subsistence of the tenantcy. Ibid. 

13. Nor is it enough to show that no 
damage has been sustained by the delay, 

' and that the premises may be pubinto as 
good, or better condition than they would 
have been, if the covenant had been 
punctually performed: or even that by a 
mistake of the solicitor wbo prepared the 
lease, the limitation of the period fof 
performance of the eovenap,t had been 
introduced, although not warranted by 
the pre^ous agreement, or so understood 
at that time by the parties themselves, if 
that be denied by the answer. IHd, 

14. The groand on which the court 

refuse to relievS^in sue a a case is, that 
they have no effectual means of asmtain- 
ing, or of making compensation to the 
covenmitee. Ikd. 

* 15. The time within which the cove¬ 

nant was to have been performed having 
been limited by the leaser is equivedent to 
a specific requUitioD of performaDce by 
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the lessor; And a ni^loct bn’the part of forced'by assignees; whether it is cois- 
tbe tenant, is tantamount to a refusal in trary to the policy of the law, and as to 
law. Ibid. the effect of a renewal of a lease upon 

| 6 . None of the Irish cases liave gone it—Qatere. An injunction was refused 
thedength of giving relief to a tenant, upon this covenant from the inability to 
under a lease for lives, with covenant for enforce it. Collins v. IHvmb, 
perpetual renewal, where there appeared l 6 Ves. 454. 

to be gross; wilful, and obstinate neglect. 6 . Renewal decreed a^inst a tent..»t 
HimMMorHs v. flTAi/e, 2 Dow. 473. upder a bishop’s lease, without any con- 
‘" i tribution from his sub-lessee; he having 

covenanted, that, as often as the bishop 
VI. Sraemc PaaroiiMAHCE or. should renew, he would renew, without 

fine, with his sub-lessee. The tenant and 
1 < for a speridc performance of a hjs lessor are necessary parties; the sub- 
coimant for renewal dismissed, it being lessee deriving bis title from their cove- 
dtiier a coveifotot for perpetual renewal, nants. ReveU v. Bvsaey, 
and if Mr obtained without consideration. 2 B. & B. 380. 

from the lessor, or else founded upon a ■ 7 . Covenant in an Irish lease for Ih'cs, 

aiistalte; but there being no proof of its renewable for ever, that on the dropping 
having been improperly obtained, a cross ©f any of the lives the tenant should re- 
biH to have it declare void, was dismissed new and pay a fine within a limited time, 
with costs. Redsha» ,v;-' Bedf ord Lirel or pay interest on the fine, if lit refused; 
Company,41 - I Eden, 346. doubtful, whether themeaningofthatcould 

8 . Covenant ii> marriage settlement, be that the tenant should have the option 
that the settler would surrender certain to renew or not, while any of the lives 
copyhoiibj which were intermixed with remained in existence; but if such was 
bio 'freebtdds, to be settled upon the the meaning, it was a covenant which 
Hsuoof marriage, with limitations to equity would not specifically execute. 
ooUaterdP branches of the family; his (Per Ltird Eldon.) Jackton v. Sautidert, 
eldest son, upon bis marriage, covenants > Dow, 437 , 452- 

to eaffer » recovery of the freehold, 7 , I.essce of a chiirch lease inkrM a 
wldofa was done accordingly, and to set- sub-lease, and covenants to renew as long 
tie the copyhold, to which he was ad- as he can procure a retiewal of his own 
niitted in tee. lihougb the cunsideration lease from the lessors, sfnd covenants* to 
«f marriage extends to collaterals, yet make all proper applications to procure 
the^sbn, by the covonants on bis mar- such renewal; the sub-lessees Ibveiianting 
riage, and by his admission m fee, took to pay double the rent Whicti‘ should be 
the C^yholds discharged of the specific U- demanded by the deah'and chapter, and 
snittttidil; and therefore a bill by the ne- to pay £300 of the fines on each septen- 
phew iif thO^jfirst settler, upon failure Of nial rcnetral. ' After renewals for 
Msdd Of 'the marriage, praying a spe- years at the old rent, and increashaj fiWfef, 
eifio *«f*brmunce of the originid 'cover the suB-i^ssues agfee fo udvifoce’iiWwthrog 
dismissed. Hdk v. Lmiib, , mere' than'the: fe3too 
■ ' 3 Edim, ^ 2 -. and take 'b'CbWnant 'tlidtln cafa of tbo 

3. Covenant for perpetual renewal may great an advance of rent, they should have 

be carried into execution, l^illan v. the option to refuM 4** renewal. The 
WUUm^ 16 fes, 84. iinmeciat'e lessee endeavours lo procure a 

4. But not a covenant to repair. Hill renewal from dean and chapter at a small 

V. Barclay, 1<5 Ves. 403. ■' fine^uid increased rent. On bill by sub- 

5. A covenant upon a convey aiice in lessees, a renewal decreed to be made at 

foe with the grantors, lessees of water- the old rent and large foie, (the dead and 
WOckStVSiot to seii ^ dispose of svatet chapter being willing m' t»reDew,)rqp^a- 
^(Ma a wdl, to of the pro^- reoUy on the grtnitai that each' was the 

ators of the said, iwater-works, their heirs,, true ittieot and meaBiag of the parties hi 
awcntorSi todtmniiKrators, and assigns, entes'iog jtrto tha cevenaats. Affirmed 
Whedher J^a^is ta oovenant which rum oa app^ IfoM v, 

mill the taui^ h m to bind, and iw ea* » ^ . . . • 446* 

■V#"> ■ ■ 
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CROWN. 
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I. RioimoF 139 

If. CKAVTSBT . ii, 

HI. DBBTS TO . il>. 


!. Riortsov. 

1. An inquisition will not entitle tlie 
crown to seize, where there is a legal title 
in possession. Burgcis v. WbratCf 

I Eden, 188. 

3. The crown takes an estate by fbr> 
feiture, subject to the eugagements and in¬ 
cumbrances of the person torfeiting. Ibid, 

1 Eden, 303. 

3. The crown has title only where new 
land is recovered by the sudden dereliction 
of the sea. Ex parte Ijtrd Gwydir, 

4 Mad. 281. 

11. Grarts bt. 

1. Whether, under a mere reservation 
of roy^ mines, without a right of entry, 
the crown can grant a licence to enter on 
the land for the purpose of working them 
—Qacrc. Beaman v. Vawdret/f 

le Ves- 393. 

2. If a grant b 3 ' the crown of tithes 

cannot be shewn ,tQ have ever been acted 
upon, it is no defence against a claim by 
a vicar for tithes. To make it so, per¬ 
ception under it must be proved^,.. ^ott 
V, laxason, 7 Pru^. 3 iS 7 . 

3. EA^tes jpgnted tiy the crown for 
the maipiteniince dignities, with rever¬ 
sion in the crowiif have the usual inci- 


dents, and may he taken in execution* 
DavU V. Duke of Marlborough, 

2 Swan. 136. 2 Wjl. .130. 

4. Crown grant, in l631, of soil be¬ 

tween high and ]ow water marks, along 
the cowt of couiuy of Soolharopton; but 
there was no possession under the grant 
until 1784, when the persons claiming, 
erected a wharf, dock,.&c. between high 
and low water marks, in Portsmoitthh^ 
boor: held, that no good title wa« made 
under the grant to this particular spDt,.th« 
crown having been in possession for about 
130 years from date of the grant, which 
created a presumption against its own 
grant, and twenty years not being a suffi¬ 
cient adverse possession on part of the 
claimants. Parmeter v. Attorney Gene¬ 
ral, I Dou^ 316—323. 

5. A grant from the crown, of an ad- 
vowson excepted in a former grant under 
general words, will be presumed, afto' a 
possession evidenced by title deeds for 
one hundred and thirty-three years, and 
three presentations. Gibson v. Qarke, 

J. & W. Ir 39 . 

1II. Debts to. 

1. Where the debt to the crown is not 
o/ a public nature, the crown process 
should not issue, as the form of the securi¬ 
ty does not alter the nature of the debt. 
Ex po~te Usher, 1 B. & B. 199. 

3. A recognisance entered into by. a 
guardian in the matter of a minor^ is not a 
debt due to the crown. In the matter’of 
Burke, a minor, 1 B. & B. 74. . 


I 

CUSTOM. 


1. lliis court has jarisdiction to decree 
KB account against ptaisons acting in breach 
of a custom previoasly established;. ami 
therefore a bill was eutertainii for an ac^ 
count of toUsdue by cuMom in respect of 
a miIl,altfaough#«Kl^eHatom bad b^ es¬ 
tablished by ai^oimer suit. It appearing, 
however, that the questions whether the 
custom was 4eitroy^ by tbs convetston 


of old water-mills and jorse-mill into a 
stream mill, and whether crushing ii»tt 
was not within the ewitom of grinding, 
were questions merely of law. .The court 
retained the bill, with IRwrty to the plain¬ 
tiff to bring such actions ^at.'Iaw sa be 
shouhl be i^vised* Duke Napoli ». 
Myers, 4 Mad. 85. 
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CUSTOM OF LONDON. 

* ‘1 “ 


1. WLetiier a busband bas the power to 
RJeatc ^'otphauage share,’to which his 
trife is eotitled by the custom of the city 
of London, as the child of a freeman— 
Queere ; Aoogh the court inclined to think 
be bad. Salkeld v. Vernon, 

1 Eden, 64. 

i. Covenants in the marriage settle- 
ment of a freeman of London, that the 
bnsbaiid may dispose of the wife’s share, 
and that her executors should release and 
ronvey all her interest, &c. to the hus¬ 
band, operate as a bar of the widow’s 
claim under the custom, and the statute 


of distributions ; and the wife's sljare is 
thus brought into the general personal es¬ 
tate of the husband, and as such, is sub- 
ject to the customary claim of the chil¬ 
dren. Knipe v. Thornton, 

2 Eden, 118. 

3. The custom of London attaches 
only on the property the freeman haS at 
his death; but a disposition not to take 
effect until after his death, though by an 
irrevocable instrument, is a fraud upon 
the custom. Fortescue v. JlennoA, 

19 Ves. 72 . 


DEBTOR AND CREDITOR. 


Page 


I. .. 160 

(a) Death of, when it extinguMes 

the Debt,,., . ib, 

II. .. ib. 

(a) Rights and LMiUtiet . ib. 

(b) Rights meter Decree .161 

{f\Frrference or Priority of Pag-' 


IfX. CblrVOSlTIOll WITH CREDITORS Ut, 

IV. i^TEBTir.. ib. 

(o^ What ffOttikAle to Cre^ors* . ib.! 

(b) Fraudulent Alienation .162 ; 

(c) Appropriation as against ge¬ 
neral Creditors .(.. • l68 

(d) Assignment for Payment of 

Creditors .. 1>64 


L'Distor. 

fie pebt. 

4. DMlh4>f the debtor in prison, by 
'CMamitOMDt nf n conrt of equity .for 
breach > 0 f «n order of payment under 
sward, does not extinguish the debt as onj 


a writ of capias ; the former not, as.the 
latter, exc’.jding other remedies; and the 
statute, Jan)ps 1. preventing satikA^tion. 
Mildred v, Robinson, 19 Ves. 585. 

11. Creditor. 

(a) Rights and LiabiUtiet* 

1. There is a great difference between 

the effect ol a judgment m attaching upon 
tbe land, and a special agreement by a 
creditor for a security upon tbe land. 
Macl^j^v, &/immons, 15 Ves. Sd4. 

2. ' A separata cxeevtion puty-be had 
under a joint judgments Ek-forttWUson, 

18 Ves. 441. 

S. Creditor without notice of a dormant 
partutf, W tbe option to consider him¬ 
self a joint or separate creditor. Ex parte 
Hodgkinson, IQ Ves. Coop. 101. 

, 4. Whether the wilful * concealment by 
tbeoreditor of bis debt from the parent of 
a woman uponA.ti«aty be¬ 

tween her and the debtor, is. tdooe. 
cieni^ to vitiate the 9cott 

v.Siiott,^ 

51. A.credit«iv% aapiprosaMigftbe foci 
pf bis debt, .iodwing . oiiother pflUiiton ty 
enter into r cooteact, wlftf net be pnrinltp 
ted to net up tba debt evnoii^ustthe per- 
.aua.ia.»boMi £aw4«n4tl^f|th8il« ifWtance 













JDalbkef.IM- 
16 Vie#. 19^ 

, 6. A pei^ 4»Ung iwitJi wollwf % 
|i cumpoiifwo. fh^U nut be by n 
epqeeaiment or representsUoa of ibe 
^ipuMi of bis debt, if tbe plan uqder 
which jl^c cottcealment or representatioti 
takes plae# i# carried into effect. Ex 
ffWtx OftfdtUt 1 Kose, 138. 

(h) Rigktt under Deq[iae, 

1. Cryiditor was allowed, on motion, to j 
.prove bis debt under a decree upon a rre* 
4itor’s bill, iliougb tbo tmney bad been 
apporjiioned among the crc^l^rs, and 
transferyxd to the Accountant General, 
upon afiickiTit of the creditor that be was 

aware of tbe decree, and bjis paying 
the cost# 9 f the motion, and of re-appor> 
tioning the funds, jifigell v. Jladdvn, 

1 Alail. 529. 

2. The court will not, on motion of a 
creditor, coming in under a decree directing 
p sale of lands fur payment of debts, set 
aside a lease obtained pendente life from 
Ahe devisee under the will witii a leasing 
power. Atuore v. 3Jacn(unara, 

, 2 B. &: B. 186. 

3. Ju^gnipBt eredUors coming in under 

a 4<KVee„at}d>pt;oving. debts in the .Mas- 
ter!!i,i^ce, are not entitled to interest he- 
yo^ the penalty. v. Macnmara, 

' 1 U. & 11. 309- 

4. Tbe, only inconvenience to a judg- 
nient cr^^^r not proving iiefore tbe .Mas¬ 
ter updcr,tlMde9^» iSt that he Iqse^^he 
bepfdl uf Ib^vdng bii9 •^bt discharpd opt 
of tbe (wodkice of the saile und^* the de¬ 
cree. Borreff V. Blake, 

' 2;B.'-&B.'357. 

‘ p. Di^ree, ,tbou^ ci|^||l>to a judgdyent 
|ts tp affect land. 

19 Ves. 585. 

6, li^liit^of .ctedblir by decree, or judg- 
jnent, M g gencml decree, | 


1. It is nettber llleggiAidr immoral-fur; 
n debtor toi prafiN! oi^^^Uor to another.; 
Gwjgoa 'a. Caoxe, S B.& B. 2^4. i 
A judgment creditor In pnsse^n, 
f#n ;ibayi 9 g pp ^otb«c jptlg- 

ifieatt, cppootapnly tbe rwts 14 diacharga 

in |be gut 

iaglliwe. v. Mkf, 

.. ^ ibM:* 


eat nn the gra| Judgment, tb^ to dU* 
ebaxga the priocipal of it, and io on in tfap 
wder of tbe judgment#. iW 

III. Composition with CREDitilbt 

1. If a creditor accepts of a cotnposl- 
litwi, and signs tbe compontion deed, but 
secretly takes a promiaBaiy note bar the 
remainder of his debt, the court ^iU re¬ 
strain him by injunctmn from proceeding 
at law on such security, ^tboi%b therela 
110 stipulation in the composition deed that 
all tbe creditors should accede to it with¬ 
in a given time, and though, to fact, they 
do not all come in. Const^ein v. MneiCf 

1 Okt 387. 

2. Upon a compt'Sidon with creditors, * 
private agreement to have addiUona! se¬ 
curity, though not for a greater amooni, 
is fraudulent and void. - £t parte Sadkr, 

15 Ves. 52. 

3. If creditors act under a composition, 
they are as much bound by it as if they 
had signed the composition deed. Ihid. 

4. A private agreement by parties to a 
composition fur a greater suth, or better 
security, is void, being a fraud both upon 
the debtor and other creditors. Ibid, 

5. An agreement for a composition ge- 
I nerally is not binding on the'e^iW, un- 

leas absolutely and strictly fulfilied ; bat 
a bond creditor, party to such an agreement^ 
the composition being secured oy notes, 
was, with reference to the interests of the 
other creditors, restrained from taking 
execution in an' action upon the bond, oh 
non-payment of the notes beyond the 
terms of the composition.' Matladnie v. 
il/acltffz<V, l6 Ves. 372* 

6. A deed of composition by creditdr|, 
not signed by all tbe creditors wil^an the 
time stated in it, though wid at taw, jret, 
if the cteditors who have 'not signed act 
under it, it is good in equity; therefore a 
plea of two cr^itors not having so signed 
it, is bad. Spottiswaode v. Stockdade, 

^ ‘ Coop.m. 

IV. PaOP^RTT. 

(a) What avaikdde ta Creiitorg, 

V * 

' t -t 

I, Wbsre a person ^ y^abiyj.nt(i ai^ 
general power of app6ian%a:[i^d'R8 ’mU 
in his life time as at his deathf^Nid there 
is no gift over, yet if no appoinbnent be 
nia4e^'$i8 administrator cannot claim the 
luod, nor ey«i hi# creditors, without some 

y 


MSft 

miy appotntaiNit is 
jtai4^ the court w^^rest, the fund is 
try^kuitt for tbe ben^t of creditors. Ilar- 
rvi^l^ V, Harte, 1 Cox, 131; 

;^^?Wfaetber a court of equity: can give 
4Niy xdief to. a jtulgment creditor, as 
agaimA t^ money oi the dditor iu the 
Dmiaty. Dutem, 

. I 8 Cox, 235. 

. S. Stock Btanditig in a trustee’s naiiie, 
aCddiU being.cbnses in action, not 8i)b> 
joct to an execution at law, nor in equity 
can. be made available to pay debts. 
Qrogan v. Cookcy -i 2 B. dc B. 2S3. 

4^A inuision'hduse exceptri from the 
lea8itgjj<|^wer of the tenant for life; is sub- 
jKtioexecution at t^ suit of bis creditors 
during jbis life. Dociff v. Duke of Mark, 
borough, -2f"Swaa. 121. 2 Wil. 145. 

5. ‘i'be act of, tbe 47 Geo. HI. sess. 2, 
c. 74,.w^cb injects the real estates of 
traders to the pigment of simp': contract 
debts, applies only to persons wbo were 
traders i$'4fae.tiaie of their decease ;* and 
not' tft. parsons wbo have discontinued 
trade Ibqifb^/tbeir death. IStcAon v. Ben¬ 
nett, V',.,5' 4.>8lBdti li©. 

,6*. A jiidgmeiit creditor has At law exe¬ 
cution against tba equitable freehold es- 
ti^e 'irf the Mbilor in the bands of his trus- 
i|^'provided the debtor has the whole be- 
sdncial interest; but if the debtor has 
on]|y. a partial interest in such estate, the 
jikljlp^nt creditor baa uo execution at 
mw^‘.^bougfa he may tcomp into a court ui 
e^ity and claim the saniasatisfaction out 
pf the equitable inteivst as he Would be 
eotith^o at law, if it were legal. I'ortA 
of Norfolk, 4Mad,.5<l3. 

. (^dse in action'is neither subject 

snji()tsieuttoii at hew, nor to be attached 
suai|^l^ by creditors in the life-time of 
thfeckbfor. G^}<qgpt v. Cooke, - 

^ 2 B. & B. 233., 

8. The hallway of aii< officer is not a^ 
stgnable on'at^cbab]fi,,oit. principles of 
policy.v, G4»W, . 

f™'.'. ;vV' 1B. & b:'3ss., 




(5) BnaHulent AUenatiok, 


itnikas’ up, absolute i PQwdr 
as that can 
jgp^ plumatioji directly 
|r,<Mtlder^^r defraud bis era- 
it be made on good comd'- 
Sri|iodrabd^^<^<fe. PattridgeVfJfftpf, 

All ■•i' *r 1 

Si’S/ the 13 Eiix., the Only consider* 


aftim Bs''.to''iW ''of 

siiefa*aBei!tations, dep«l^^«i»: lw||ii>tent 
and'^eonduct <d the parq^^iQ^iiif tbena, 
and not' OB the naotiva^n^'i-which they 
are received. Ibid. ' 

>■■■ 3. Vohinteers are, by the-stahits, made 
responsible to the credkurs of the giver, 
though.not to the giver himself, - 

• NAii ids. 

4. Release from ope brother to another 
of certaMli,tpremii)e8 that had been de¬ 
vised to turn by bis father, executed in 
consequence of a threat to fric a bill, 
and of ufsumlMi^ that a favorable opi¬ 
nion had been given by counsel, set aside 
iu favp^' of creditors. Peifr v. Boweil, 

i £ddn, 479. 

5. Assignment of.property, .wWetbe 
assjgnorvetainss possession, is fraudulent 
against creditors, Dutton v. Morrison, 

17 Ves. 197. 

6- An insolvent, a short time before 
his deatb, sold an estate to bis uepbew 
and customary bar at a price, the ade¬ 
quacy .of which was disputed, held not to 
be within the statute 13 Elix., c. 5. 
there being no evidence that the vendee 
knew of tbe insolvency of the vendor, 
that the.^ relationship hud. any efiMt upon 
the anitract. or .any -fraud diiier side; 
and the pi ice not being so ^ro8sIy|^e- 
quate, aS tu imply fraud, tbe court frimMd, 
after a la}>8e of twepu-five years, '%o in¬ 
quire wbat was tbe vafue of tbp pjfog^y 
at the tipie of tbe stde. Cop0‘y.J^la- 
dleton^ . 2 IRid. 410. 

; A father and tffirtbesviupon tbe 
munffilge.uif theffr’dpugbter, and in con- 
I sHicratK^ pf the sett^wG^t to be made 
- by the busbitnd, joiu^ m epnveyingt a 
sttiall;estUl«*4K^t of which tbe motmur 
wasaffifPwiffie^iHliiie.busba^^ but 

of which no fine vmudeviaJ pj^^.also in 
settling another e^ath|ti-ffif’^'^htiil'%e fa¬ 
ther was seized in fee^ OP .the father for 
lile, retnuidffinr.to thp^dffiRrf^^ re¬ 

mainder.^ Uie,.mf!si^«^>1^^.-marriage; 
.This being « .frdr^Mkks|m8fliiiffi^e family 
settiement, and ttot4ffadl^t^iffiy view to 
do^t creditors, ffie limitation to. the mo¬ 
ther for life "fillip* fraudulfft pii^egainst 
creditors, withiii!«iff stafrJte, 13 Eliz.; 
although the father was indebted, byepei 
cia%., at t{)e.timeiof %Bki»g tii»f: settle¬ 
ment* anid’ii» mdiP iti^hllyyin the nMi- 
tlnff h.ad'^jdfred .’In coBveyfug'fi^e small 
;e«Ste foe-'to .-the 

Boulter ,_",.. 

•7,' ApadsBtniBBntj^iypif^ pro- 
Lperty for a e<makieia«fo^«lfi^y-iiM^ 



FrwiuSitt 



''atM&ifianct' ctedlul^ 
Qfftural-leMiiMd 
ft'ineritc^otis eoatHm* 
ation, attest tb« eiaira of cre^^ 

ton;; but copyholds not being subject to 
debts, an amgaoient of them cannot he 
inuiduleiit ’against •creditors. MattAem 
V. J'farcv * ■ IrCox, S78. 

8.. Assignment of furniture, &c. by a 
debtor to bis creditors, in saitisfaction of 
their debts,, but the debtor awning pos* 
session, under a demise, at a Tent, and af¬ 
terwards taking a re^assignment from 
some on payment 'Of tfat^ debts, with 
interest, though it would be ivoid, as 
against third p«.rsuo6, was establirfaed, as 
between the parties, even e^ainst the an¬ 
swer of tlie debtuf, insisting, that the 
deed, though absorule upon the iace of 
it, with a Ireuduient purpose, was intended 
only as a security, and the circumstances 
precluding any legal remedy. Baldwin v. 
CainthorHe, 19 Ves. 1()6”. 

y. Whether assignments of policies of 
insurance, which could not at the time be 
brought within the reach of creditors, 
and upon which the assignor could re¬ 
cover nothing, can be said to be made 
with iot«it’Jto delay or defraud creditors, 
within the meaning and provision of the 
1.—Qinem Qrugan v. Cooke, 
kr- 2 a. & B. 230. 

ICt Asssignments by a person much 
inde^^fiolicies of insurance, ejected by 
hiot^o h4 ^ relatives to whom be 
was itnkdited, not fraudulent as against 
his others cfediioni. Jiid. 

U. UBiitations o^tba money, after 
the death of U^assignee, to Children, not 
po^poned to tho creditora of the assignor 
afi^Wuntery, there being sufficient con- 
siderattim'.ft)? jtbe pui^liaivof the policies 
in thp ;4iue to the assignee, under 


whoi 

purchaser^ 

. lU A 
time,of ini 
isa^argbai^, 


were Considered as 
Jiid. 

^eihg at the 

«%d(tntary cdaveyauce, 
fcabd,> flUd. 

Hfi & B, 234. 

I'' ' 

'iwi general 

Crei^H^' 


1. Bpwetof tu Acredilir to 

receive a d^ %C wot. aeii^panyi^ 
any 88si|nmea|.ff it, oormaiemf partoT 
any btit .with gArofm' 

claratiom i:l^^>as to enable the cre¬ 



ditor t|» 


. rw. 


.'‘V 


>to tlH {Myrneot 

«, *fyt. 



9l Ida 'debt r. wt appl^lia^ 

and^-^nreibre ffii^4>y :d>e'dat^^»’ftih 
debtor; Ltpard'v.'^l^lnitm,. . 

:XP‘ 2 V. & 

9. Power of attorney to a cred^pab 
receive money, though .mode 
ble, will not be eSeelual againtt the ge¬ 
neral creditors after the d«ith of the 
debtor. IHd. ,-2 

8. In case of a banking' account, 
where thore has been a continuation of 
dealings, the appropriation, in the ab¬ 
sence of exiiress d^aratiun, can only 
be made on the ground of presumption, 
arising from the priority of receipts and 
payments. If any other appropriau^n is 
to be made, it is incumbent on t^.,c^redi-> 
tor to declare bis ir>tention at the time 
payment. Devalues v. Diuble, 

1 .Men 608, 

4. Application of indefinite payments 
by the rules of the civil law : giving (he 
first option to the debtor, the second to 
the creditor, to be expressed at the time 
of payment; but if no express declara¬ 
tion by either, presuming an intention in 
favor of the debtor, or if tbe d^bts are 
equal in their nature, then applying tbe 
payment according to priority. Jhul. 

■ 3 Mer. ()05., 

5. There are cases in which our cuurti 

appear to have extended the rule of civil 
law, so as to give the creditor, in tlie 
absence of express appropriation by tbe 
debtor, an indebnite right of eleetbn ; 
and other cases, which seem to recognise 
the strict rule oi tbe civil law, limiting 
the creditor’s option to the time of pay¬ 
ment. Ibid, 1 Mer^606. 

6. H. and Co. of Madras, make a 

consignment of pearls to B., with direc¬ 
tions to sell, and pay the proc«:da to R 
(to whom 11. and Co. at the time Vrero 
indebted) on account. B. acknOW]ed|^ 
tbe receipt of tbe consignment, and un¬ 
dertakes to pay Uie proceeds according to 
these directions, but no notice is given by 
either party to P. . ll;‘. and Co. 
quentiy write to B., requesting the pmflf 
to be sent to Ameiica, as to a better 
market, and there dispoHtd of: and after¬ 
wards, H. and Co. bikng kisqUoit, make 
an alignment of aU ti^r ejiKteiB trust 
for the benefit of .. Hdd; 

tbiH the difvatiotw as¬ 

signment did notednsiitute 

tioH, but amounted, tana luomwclt a map 
mau^je, 'revocable at tbe ideosune of the 
vuiisfgattt’, and which was actually re- 
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voke^% Hhii tubscqa e i ftiMB pogtlton of'tbe 
{»ro|tet9<. Pi bad t»piTss ai^« of 
tbo eott8igna»nt» . Imt on raccivkig 

aT it aftff be knew of the 
fitilbre of H. & Co., and bad exeedted 
tbr itrsat deed as a creditor, be laid an 
atiacbment on tbe pearls id tbe hands of 
U., proceeded to judgment, and actually 
sold tliii'fiearls under it. Held, that tbe 
assigtitoe'nt havidg bedn exernted before 
any third person had acquired an interest 
in the pearls, they pass^ under such as* 
signment, and that jP. was bound to ae* 
count with the trustees for tbe proceeds. 
Hcott V. Porcicr, 3. Mer. 653v 


^ AtA^amentfor the Bemfit (^'Creditors. 


1. Trust deed for payment of creditors, 
to wbieh no creditor was a party, not 
made by agreement with any creditor, 
ttor was there any release or other coo- 


I stderdtion moving «re^or: 

tbo (M>tor aftervrarde t^ecetim otlMi,deed», 
varying tbe trust of -Ifto ftest Heid^ 
that tiffi brst deed of trui^ being merely 
voluntary; could not be enforcedagainst thu 
debtor, and therefore a motion for an iit«> 
junetioii, by a creditor under ^at deed, 
who had fifed a bill, to restrain tlte tru»- 
lecs from executing tiw trusts of ihe sub¬ 
sequent deeds, till tbe.y bad raised money 
to answer tbe firstj was refbsed. WultmyA 
v.Coidfs, 3 Wer. ?07. 

S. Wfam, after a ducket stnick, but 
no comnMssioo issued, the bankrupt 
agrees to assign ail his property to the 
creditors who struck the duclret, upon 
their desisting from proceeding with the 
commission; such agreement^though not 
widiin the letter, is chntrary to the spirit 
of tbe 5 Geo, 2, c. 3U, s. 24^ and cait> 
not be the fouiidatum of any cquitabia 
I reliet. . Corif v, Oerteken, 2 Mudi 40. 
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III. tfISTAKE IN, Wftktte hECTf- 
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Vt. LOST, REWEF UPON.,. l6& 

yjtl, VOID} WB«Jt DELIVERED I'F. ib. 

4 . ; 

I. Validity of. 


f. Sealbm and delivery are essential 
tOAxdee^ trateb, if icMivered, may be a 
goodde(4»;f^ber«i||Ded or not; imdif 
tad ddi^ifl^.be axeettted under a power, 
wip*inlgn|ti|re ahd sedtiug, both are re- 
V. Wdkford^ 

l7V<i|.4S9. 

iS.-' Daei ««umI be repieitb^ «s 


■doaled, tfntil the seal fepdt by thk party to 
the way «f wafer. WhUfttibb, having 
seafed, be can be hea’^d to %ny be bad not 
drlivered-^-Qirrcrc. Ex parte Hodgkai- 
ion, 2^. 

3. A vobmtary deed, once jferfected, 

cannot be revoked at pfe'astire, though 
the mhker has rdlained it in his own 
ciistDdy; and where the'de^d'ft in exeew- 
tion of a power, fbfe mere attempt to 
vary '^s^ositiorSi, -fcWhnot of itself 
prove that tlife oniisstou oT ‘A ibt 

revocalfdn in the deed, xvas, dchashdiFd 
by ftnad or IVurrdU'^, Jitcob, 

3fc.270. 

4. In deciding wb#lb*¥ n Itfdtf^i^'anTe 

be voluntary, courts of law. hslv'e always 
disavowed inquiring |Fhi^fo.‘tbe cobsi- 
dtthatiOn be equival^t) aiit!,'# the trans¬ 
action be 'hhh^t, Weigh it in 

very nice sculifes; 

; 2a&B*234. 

II. Enrolment o&Recipration of. 

d]goo^)EnroI^ 

1. C^ield mistakes do vltidte 
Wolm^ act. Wyali 

V. Bdra^t Vgs. 43*5. 

' dr ’tibiflSnt'’’Mile -cif 
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rolMc. wkdpr; held M lidvfe 

been imrolk^ as of tbe dajr^iwbett 

it waB'brt>u]||lit uiKn the ettrolmeot 
although deltvafad to a porter in attend^ 
ance there afur otUce hours, and not mi* 
nuted by theelerk, nor in fact received by< 
him till two days afterwards. Hex v. 
Mopi'nr, 3 Price, 495. 

3. A memorial of registry containing 

the substance of a covenant in a lease, 
though not expressly setting forth a 
proviso in it, is a good registration, tiie 
proviso being implied hi it. M'jUpiHc v. 
Sviif 't, 1 B* 41. 1185. 

4. Whether, in order to coiistituie such 
a registratiuH a; would, oiuier the registry 
act (O' Anoi^ c. 3.) give a deed priorit), a 
certificate of the deed having been pro^ 
duced to the otlicer at tl'.c time of registry, 
should be endorsed then, oi at a sulise- 
queut period— iiyre v. Dolphin, 

3 13. & U. 230. 

(A) Effect of Enrolment, 

1. To affect a regislcicd deed by no- j 
tire of a prior unregistered deed, the po¬ 
licy of which has been much duuirted, 
actual notice must be clearly proved, 
uinountiog to fraud. Wyatt v, Barmll, 

19 Ves. 435. 

3.vl4s pendens is not notice for the 
purpose ol postponing a registered deed. 
Ibid^ 19 Ves. 439* 

3. Registration in Ireland gives o 
preference in law and equity against all 
subsequent deeds4 Dalyw.KtUy^ 

4 Dow, 436. 

4. ITic registry of a deed gives pnorii)', 

but does not -affect u {larty with notice. 
EenlUirtd v. Stokes, 2 B. & C. 75. 

5. A -plsa «>f purchaser lor -valuable 

considir^ion^ without notice, cannot 
avai]^against a prior duly registered deed; 
and -whether a legal or equitable title be 
conveyed,;- jtbs deed will have priority 
from Its Eyre v, Dofyhu), 

3B.& 13.300. 

6. A pi^c^^hamg i^tice of a prior j 
tinntig^red deed, cannot avail himself 
of the' ^istry of a aubsequcnt deed to 
defeat tlie priority .<>/ the utlier; for it 
would be-a praud to take a conveyance to 
defeat a prim- dpttd if which thdto was 
notice. Ihidf . S4fs& B.3U2. 

111. M.X8T*|^iXK, vrHSi|.»|iCTJF19ll9. 

of-a leasf «f 4 lh%e ibr 


sevew- ceveiiBBt-'ifRf>-^--lh* 

newa}, -and also the deputiitiaia.-j||f< a 
ke 4 q;c^ip, with a haetoonutuhini to fehebr 
concurrently with the lease;% few dilM 
before the expiration of the term, 
deputation was renewed, but by mhftake 
such renewal was for the residue of th« 
wliole instead of the hew terra: this was 
held to be a mistake, which ought to be 
rectified by the court; and though there 
was u covenant in the lease not to assign, 
yet as that covenant would not at law 
huve prevented an under-letting, the same 
relief w-as gtvert to an under-tenant, as 
Uic original lessee would have been en- 
utled to. Jalabert v. Duke qf Chmidos, 

1 Eden, 373. 

3. 'J'he court will reform a d«d en¬ 
tered into under a previous agreement, 
by ordering a fresh conveyance to be exe¬ 
cuted, from which a covenant, com¬ 
plained of as nut being the intention of 
the covenantor at the time of agiecnieht^ 
nor inserted therein by his direction, will 
be directed to fte oniiitcd, Ultbough such 
covenant has been introduced by the 
attorney of the covenantor, but without 
his express authority, on its being shown 
tliat the party had not considered him-i 
self liable to such covenant, by the terras 
of the agreement. Hob v. Bufteneick, 

2 Brice, 190.' 

IV. CoNsiRVCTioN orOfshation or. 

1. Afipointment to all and every the 
daughteir and daughter of A., and the 
heirs of ihcir body and bodies, and in de¬ 
fault of such issue, over: there Iteing only 
two ^*aiigbters, one of wliom died under 
twenty-one, without issue, the surviv¬ 
ing daughter is entitled to the whole, 
thougli there is no cross remainders. 
Wtigkt V. Lord Cadogan, 2 Eden, 239* 

2. A deed must receive its constrtic- 

tion as from the mumeiU of execution, 
and not hy any subsequent events, Bal¬ 
four V. Welland, l6 Ves. 156. 

3. As to extending or reducing, by 
implication, an express limitation in a 
deed— Quccre, Wykktm v, Wykhatn, 

18 Ves. 422. 

4*^Aii instrument, tbpu^vq^d at law, 
may be snstained la equity, Ihidt 

• • . ■ 433. 

5. Proviso in a deed of:/|t^>a^tion, 
that ihewijfe,-sffitviving, sbaBliqieatitiedl^to 
her d'lWec and thirds of all real and 
pershttil estates, wlusieof the husband 
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«]b»U ^aed oi? jg^ewwfedfrtfl^ be 
coD^fiM not M..a; «!»;y(sinnt tomyn bet 
Buc^pdrtip)) bf..)^-|NBr 8 o(>al estate as 

be. fnlUtled to under the stafhte, 
be 4 >cd intestate; but» that living 
«e|>all^te, she should he in the same situa* 
tion us if not separate, as to dower and 
thirds^ i. e. the actual share bj the law or 
custp<)|;,,njt interfering, therefore, with 
Lis ts^^ntarj di^osition. CocArua v. 
Crahamt 19 Ves. 63. 

6 . Distinction between a voluntary 
deed, which must have its legal effect, 
and a marriage settlemipt, or will, in 
wliicti, upon the coutractand clear inten¬ 
tion, the legal efl'cct is coittrolltu. Sidney 
V. Sfullcj/t 19 Ves. 366. 

, .*' 7 . In the ponstrnction of an instru¬ 
ment, the recital must be taken to con¬ 
trol the operative part. Oliver ▼. Daniel, 

1 Mer. 300. 

8 . A dsed is to be expounded according 
to the intention of the makei; but the 
court will not new-model the deed itself, 
or alter dispositions, which are in them- 
selves ,clear and unambiguous, because 
they happen to be ineffectual to the end 
proposed* MarquU CAoimondeley v. Ijord 
Clinton, 2 ^ie^. 343, 

ip. If the words of a deed are in ibeni- 
seiyeS of doubtful signification, or there is 
nd person to whom, in tbeir strict tech¬ 
nical sense, they can apply, it is a £ub- 
jaci for inquiry, whether they may not 
be understood in a different sense. Ibid. 

. , 2 Men 344. 

10 . In the construction of a deed 
rdating to equitable estates, altbougb 
the general words, taken by themselves, 
would be Bufiicieut to pass the whole 
intcryst which the party has to con- 
vt-y j yet, where it. is clear that tljosc 
wiieds. ^ere used, and onderstovid by all 
the parties to tbe deed, only in subser- 
vkiree to a particular purpose, they will 
not be held, to have an effect beyond tbe 
particular purpose so intended. 104. 

^,4 3 Mer, 351. 

I A court of equity is not bound to 
6 nd an equitable eflfert for a clause in a 
deed^. {because the construction put upon it 
at would leave it inoperative. Gtadb- 
ettine’ y. . , 2 Mer. 404. 

«',hou( 9 tipn in a deed » 
it cannot be con- 
tri^^': coUacted from, other 

parti of Mm'qm Cholmmdeley 

V. 2 J. & W- 84. 

13. An limitation tnu«t be 

con^Hed by tb« meamng and inteutihit 
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collected from tbe wMo^tho deed 'tehea 
tc£al4>*r* ^ { I'; ’ iOd, 89. 

•14. In construing %«deed, l^al pro* 
sumption can only prevwl in the absence 
of a conhrary intention, or where that is 
not manifested with 8 ufficient'>clearne 6 B. 

Ibid. 

15. Words of description to be con¬ 
strued according to tbe intention, if clearly 
manifested on (be face of tbe deed, though 
coutrary to their correct technical sense. 

, Ibid, 93 . 

16 . The rule in construing a deed is 
to collect the. intention from the entire of 
the instrument, and not from any detached 
part. Cratte v. Odell, 1 B. & B. 4S0. 

17 . When instruments, containing 

words of present demise, have -operated 
as actual leases, although something fur¬ 
ther was covenanted to be dune, all tbe 
terms of the contract were specified and 
ascertained, and nothing but a more re¬ 
gular conveyance was wanting. Pesf- 
land V StoJees, 2 B. ^ B. 73. 

V. WllEUE SET ASIDE 0» KEtlETXD 

AOS INST. 

1. A release ex vi termmi,. imports a 
knowledge in the releasor of what be re¬ 
leases ; and if there is any material sup. 
preaxio *eri on the part of the releasee, 
equity will relieve against it: as where 
executors obtained from a freeman’s 
daughter and her btisband a general ffS. 
lease, without rendering an account of tile 
personal estate so as to euabie them to 
eled to her orphanage-share, or commu¬ 
nicating an opinion of counsel which they 
had taken; such release was set 8 «de, and 
the executors decreed to render an ac¬ 
count of tbe personal estate, so as to 
enable the parties to .elect, uotwiBistand- 
ing length of time and alleged, loss of 
vouchers, ^alkeld v. Vernetk, * 

, I.Eden, 64 , 

9. Length of -time will? not purge a 
fraud; ai^ thereibre a frauddkiit couve 3 r- 
ance from tbe-cc^uM jpe tropt.to their 
trustee, set aside 'm agi^t alir|idr<haaer 
with notice, notwithstandiag apd{||iKde of 
thirty years h»l'elapsed^ since tbe orlgkiai 
transacUoQ. 4ldeatsJ&*eg^t : i ' ■ 

SEdeo^^Bfb 

3. A deed yrill bp si^ilitde as improvi- 
dently obtfunad, where ae obtained hr 
ap loadeqaafaponsideratiofl from penona 
in..4p>y .cirttimsiaaces,. 
their right until tbe time transac¬ 

tion, altoflitbe cimuderi^^'^il^lStred. to 
them, ifao%h no tmstepreMdtail^ or 
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iictnal frftud hai %iin madeose of. bat 
upon .thO principle that the party bcihg 
taken by eurpriMt^waa not equal to pro¬ 
tect himself. BtoMi v. Llewellia, 

1 Ck)^, 333. 

4. Where a release of a legal denriand 

has been improperly obtained, a court of' 
equit> will set aside fhe release, but will 
not decree payment of the legal demand. ; 
Pascoe Pascoe, 3 Cos, 109. i 

5. A tenant, by collusiun:<'With the | 

steward of the landlord, fraudulently ob- 1 
tained a renewal of a lease fur lives, by 
represcDting that one life instead of two 
had dropped, whereby the fine payable 
on such renewal was diminished. He ^ 
was decreed to pay the value of the lease 
beyond the fine actually paid, with interest 
from the time of ibe execution of the lease; 
and was held not to he entitled to tlie op¬ 
tion of delivering up the new, and abiding 
by his former lease. Tlarl of Abin^thm 
V. liullrr, SJ Cox, 2(i(). 

6. l.ease set aside with costs, where 
obtained by the contrived and habitual 
intoxication of the lessor on the day of 
his coming of age, and at a very inade¬ 
quate rent: and acts of confirmation not 
available. St^ v. Sarwick. 

IV.&B. 195. 

7- Tenant for life, with remainder to 
Lis ten in tail, with remainder to himself 
in fee, devises “ all his estate" to his 
daughters. The surviving daughter exe¬ 
cutes a general release to her brother, (the 
tenant ia tail), in V'ords suflicieut to {mss 
the reversien in fee. A bill being filed 
by her to set aside this release, upon the 
ground that it was meant only for a {thr- 
ticular purpose, Lord Chancellor King at 
first deci^ in favor of the pluintiiT; 
but uftwwards, on a re-hearing, altered 
the decfsbi'aod directed issues to try, first, 
whether, at the time of the execution of 
the deed, she knew, or was apprised of, 
her'title under the will'; secondly, whe¬ 
ther she ifttended, by the release, to pass 
that reverajnn.And, on appeal, this de¬ 
cree Pamvell v. Cok«r, 

> ' ' S Mer. 354. 

,•.■,■2 J. & W. 1^. 

9. ,A .pnriy caBid npon to join in a 
cocyi^<uice,*for.^e purpose of obviating 
ajjmeified ofajec^oa titld he not 
be bound as to any othdi^ interest of 
which he was not apprrted: but if be 
consents the eoayeyance, 

being told vgeneniBy there are obj^ibns 
to be taken «d bit»e in¬ 
quired oatMre of the dl^ectians, 


and etiinot afterwratds raise a questiojf'ln 
to the cfxtent bii informadon. jlfm*- 
qitii ChiUmondelet/ v, Ldrd Clinton', ■■ * ' * 

■ ’ 2 Mer. ‘ 

p. A sdear and vestrymen, under la 
unlimited power of leasing given by Act 
of Parliament, granted leases for P99 
years, and 1000 years. These leases, if 
executed according to the provisions of 
the Act, are Valid, and equity will not 
set them i. side on the ground of their un¬ 
reasonable length, where they had been 
acquiesced in for a century; and the rent 
reserved, was, at the lime of the grant, 
probably advantageous to the lessors. At~ 
torney (General v. Moses, 2 Mad. 294, 

10. A deed of gift was ordered to be 

delivered n{), as obtained by undue in¬ 
fluence over the donor, where it appeared 
that the donor was, at the time of execut¬ 
ing the deed, eighty-four years of age, and 
nearly blind, and the parties in whose fa¬ 
vor it was executed were her niece and 
niece's husband, who were the persons in 
whom she had entire confidence, and upon 
whose kindness and assisuince she depend¬ 
ed. Parties standing in this relation can¬ 
not maintain a deed of gift, unless they 
can estdbiish that it was the result of the 
donor's own free will, and effected by the 
intervention of some indifferent person; 
wiiich in this case they failed to do. 
Griffiths V. Hollins, 3 Mad. l9l, 

11. Whether a bill by a remote reinain- 
der-mnn to set aside a deed executed by 
the tenant for life, who was also trustee, 
and by the first remainder-man in tail of 
an estate pour autre xie, be nmintainablfl 
during the life of the tenant for life — 
Qaeerc. Oshrey v. Hury, 

i B. & B. 53. 

12. A lease deliberately executed can¬ 

not be set aside on the ground of mistake, 
from omitting a covenant of a general 
warranty, such not constituting part of 
the agreement between the parties. Leggt 
V. Cooke, } B. & B. 506. 

13. Prom the obscurity and inaccuracy 
of a deed, fraud and inadequacy of consi¬ 
deration will not, after the death of the 
parties, be presumed wi.en not proved ; 
therefore a bill by mortgagor to set aside 
-a deed executed by him and the mortgagee 
of the mortgaged plreihises, ^.ii:epthig a 
part the mortgagee had, wi'tlr Cbe privity 
of the mortgagor; agreed to ati^ to an¬ 
other, which the pkrehuser ctn^anted to 
ratify, dfemissed. M^Nwnaret v. Brou'n, 

■''' 2 B. & B. 1. 

<14. 'A grant from a distressed man ia 
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pi1so9 for debt to bu ittto^^, «et aside 
»8 foauduleal in favor of children, though 
dertving as voluotcers, yet having as fair a 
efoinB to be relieved against fraud as the 
Jidr at law. Falkner v. O'lirkn. 

2 li. & B. 214. 

15. A lease obtained pradrate Kte set 

aside. Ikitl. 

Sea sdso Gaskell v. Durdin, 

2 B. & B. 169. 

16. Grants in reversion ol>tained by 
BO agent and trustee from his employers 
and cestuis que trust, by fraud and misre¬ 
presentation,and afterwards assigned for va¬ 
luable consideration to a purchaser having 
notice of the facts and natui. of the title, 
set aside. Dunbar v. Tredcnniek, 

2 B. & B. 304. 

17. A persop cxcruting a deed for the 
purpose of defrauding the law cannot come 
into equity for the purpose of setting it 
aside, even though the instruipent has 
pever been made use of; ano, therefore, if 
A. convey an estate to B., as a qualifica¬ 
tion to kill game, equity will not compel 
a reconveyance. Hoberts v. Roberts, 

1 Dow, 113. 

IS. K. holding certain premises under 
please, made in 176*9, for three dives, at 
J^300 rent, in L802 obtains from G., te¬ 
nant for life of the premises, with power 
of leasing at the best rent, then under age, 
and in embarrassed circumstances, by the 
p^r of immediate' payment of a year’s 
rent then due, but, by the custom of the 
country, not payable tilt half a year after, 
and by a promise to plant on the premises 
10,000 trees for the benefit of the land¬ 
lord, apd to make over to iitm those al¬ 
ready planted, a new lease of the lands at 
the old rent, substituting, instead of two 
of the old lives, two young lives; the lease, 
hmvever, containing nothing about the 
trees planted, and no covenant to plant the 
10,000 trees, but only an ag> cement to 
plant them endorsed on the lease. I'bc old 
lease still retained by K. an!d no trees 
planted by him. But immediately after 
Bxecutioi) of the pew lease of 1802, be as- 
ijgns that lease upon trust, to secure a pro- 
viftiop for a wife whom he then marries; 
ttnd conn after by will secures the provi- 
lupn upon other property, in case the lease 
ihMd be .aitricted* after he came of 


ag^ accepts the rent, and gives receipts 
twit, K. dies. Billagainstbis.soP, the 
widow, and her trustees, by G. and his 
trustees, the remainder-men not made par¬ 
ties, to have the new lease delivered up to 
be cancelled, as being fraudulent and void. 
The bill was dismissed below; but the de¬ 
cree reversed by the House of Lords de¬ 
claring that tile lease, as between the les¬ 
sor and lessee, was such as ought to be 
cancelled; but remitting to the court be¬ 
low to proceed wilh respect to relief as 
against the, widow and her trustees, as 
shuuld be just. Kmtchbutl, v. K'manc, 

5 Dow, 389. 

19. The second of three brothers died, 
and upon misrepresentation of the law of 
succession by a third person, the elder, to 
prevent litigation, conveyed to the younger 
brotiier a share of the deceased brother’s 
estate; such conveyance was oidered to 
be delivered up to be cancelled, on the 
ground of mistake, though obtained witp> 
out fiuud. Lansdovme v. Lansdovinc, 

2 J. 4f W. 205. 

20. Lease by an administrator to a party 
baviug notice that a sale was required by 
the persons bcnelicially iutcreated, set 
aside. Drohm v. Drohan, 

1 B. &B. 185. 

VI. Lost, upon. 

1. Where a lease and release were 
made to create a tenant to the ptspuipeia 
a recovery, and tlie lease was lost, the re¬ 
covery having been suifered more than 
twenty years, it was held to be a case to 
which the relief given by the 14 Geo. II. 
c. 20, s. 5, applies. Holmes v, Ailsbi€f 

1 hjUd. 551. 

VII. Votu, WHE» neuivKastt up. 

1, Equity has jurisdiction to order a 

deed forming a cloud upon a title to' be 
delivered up, though void at law. Jlay- 
mrd V. Dittt^k, 17 Vps. 111. 

Mayor of Cokhestwr v, iLaatoss ,. 

1 V. & B. 244. 

2. There is a grtot differwiee between 
directing an inetromeat to be 

and making.it effectual fo equity. iWhLeoa 
V. Dnmnmntdf If Vet. 1^. 
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1. What wav be jikvised. 

1. Coiiliiificnt and executory cstatee, 

and I’oS'j! ililies accoi)ii>!iiiii;d with an 
tiit<'io 4 t,aie devisable. Moor v. ilaxi- 
Lim, 2 I’dcn, 342, 

2. A ,)os -ihility is a present interest, 
and capable i f devise. Perm v. Vliebjis, 

- 17 Ves. 182. 

II. Who MAY TAKE AS DEVrSF.ES, and 

WJIAT INTEREST VESTS IN THEM. 

1. A devise of all testator’s real es. 
late, to trustees for a term of 500 years, 
to raise £200, for the purposes in the 
will mentioned, and alter the detcrminu' 
tion of that term,' and subject thereto to 
other trustees for a term of 1000 
years in trust, to pay out of the rents 
ceitain annuities, and subject to the 
said two terms; testator gave the pre¬ 
mises to aU and every child and children 


of his brother, and the heirs of their 
bodies, A-c. The testator's brother had 
two children at the death of the testator, 
undone boin afterwards, but before the 
death o^ the annuitants. This is an 
inmirdiate devise, and the last-mentioned 
chihl, being horn idler the testator’s 
death, is not entitled to any share of the 
premises. Hinglelon OHOcrf, 

1 Cox, 6S. 

2. An immediate devise, to great grand- 
chddien will not include a great-grand., 
child wixt litre K.i mere, at the testator’s 
death. I'noiiuntle v. I'reemantle, 

1 Co.v, 248. 

3. Devise to the testator’s sister A., 
liien uniuaiiied, for life, remainder to her 
liist and oilier sons in tail mi.le; to ’ncr 
daiuihlers in tall as tenants in common; to 
his •-isUM IJ., ihtn married, for life, and to 
her lir^i and oiln-r sons in tad ; remainder 
to the first and neaiest of his kindred, 
hcioi' male, and ot his name and blood, 
that sliall be living at the determination 
ol the estates heUire devised, and to the 
heirs ofhisbody: the devisee, to claim 
under the last limitation, must he of the 
name as well as blood ot the devisoi; and 
the name taken l>y the King’s licence 
previously to the determination of the pre¬ 
ceding i-stalcs, wdl not satisfy the qnali- 
ticulion. J,<7g/i V. Leig/i, 13 \'es. y2. 

4. The lu'e that a man cannot make 
his light heir u purchaser, is confined 
to the estate of which he is seised. 
liolKiison V. Knight, 2 1-dea, lof). 

5. Devise and bequert in tiiisl, sub¬ 
ject to a life interest, to transfer to the 
testatoi’s nephew and nieces, eijually, 
at twenty-one; with survivorship m 
case aiiyUhonld. die belore liis or their 
shares should become payable; and a 
iimitution over, m case ail shmild die. 
These are vested instruments at the age 
of twenty-one, duiiiir the life of the 
tenant for life. llaUifux v. U'lfso/t, 

1() Ves. 1()S. 

6. Devise in remainder to “ the said 
T. B. for life,” and after his decease to 
“ the said T. B., son of my nephew,” 
and his heirs. Besides this gi eat nephew, 
the testator left also a nephew of the 
same name, “ T. B.,” but who tvas not 
before meuliuued ; and as in cvciy other 

Z 










170 


mDevmet, 




[DEVISE a] 


Who mo^ take 

instance the devisee was pointed out b y 
reference and particular description of 
the degree of relationship, the great ne¬ 
phew was held to be intended in both li¬ 
mitations. Cha»iber»‘\. Vraikf'ord, 

18 Ves. 3()8. 2 jMer. 25. 

7. A devise to a stock, or family, «ir 

bouse, sbail btf understood of the heir 
principal of the house. Cuunden v. 
Clarke. 19 Ves. 300. * 

8. A will devising real estates for 
life, with reijiuinder “ to riiy family,’' 
the heir at law is entitled under that 
term. Wright v. Atkyns, Coop. 11 7. 

ti. C. 19 Ves 299. 

9. A devise of estates in fee simple, 
id possession, to all and every, llie child j 
and children of the testator’s daughter ! 
S. M. for life, and after tlic derea.-ie of 1 
such child and children, to the lawful 
.issue of such child and children, to hold ’ 
to such issue, liis, her, and ti.eir htiis, .is 
tenants in common; and, m default of 
such issue, then over. S. M. hud nine 
children, four born in the testator’s life¬ 
time, and five after his decease. Held 
that all the children were entitled under , 
this devise as tenants in common in tail, 
with cross remainders. 3Jogg v. J^Jogu , 

1 Mer. () of. 

10. Other estates in fee simple were 
devised to trustees, during tlie life of 
1. H., upon certain trusts, with remainder 
to the children of I. II., .and their is.sue, 
in the same words as the above devise to 
the children of S. M.; and in delimit of 
such issue, to all and every the child and 
children of S. M., &c. nt ante: and 1. II. 
died without issue. Hold that only six 
of the nine children ol S. M. were cntilled 
under this devise; viz. five who were 
born, and one I'cn/rc sa myre, at the 
death of I, H. Mogg v. Mogg^ 

I Mrr. 6.54. 

11. Devise of estates in tei^implc, to 

the testator’s widow for itfe^und alter 
her decease to the sainc u.ses as in the 
.lust devise: held that ail the nine 
children of S. M. were entitled, they 
being all born in the widow’s lifetime. 
Mogg V. Mogg^ 1 Mer. 654. 

12. A devise of fee simple estates to 
.trustees during the life and lives of the 
cliikl and children &c. of S. M., in trust, 
"to.apply the rents for their maintenance, 
And after the decease of such child and 
children, to the lawful issue of such 
child and children, &c. ut ante : held 
that all the nine took equitable interests 


for their lives and the life of the survivor; 
and that, on the decease of the survivor, 
the estate would goto the issue of the four 
born in the testator’s lifetime, by purchase, 
as tenants in comnmn in fee. Ibid. 

15. Hut as to leasehold for lives 

and years, given in the same manner, 
the legal estates being in the trustees, 
held, tliatall the nine took, in equal shares, 
absolute interests in the leaseholds for 
yeais, and estates in the nature of estates 
tail, in the leaseholds for lives; and that 
the limitations in the latter projierty 
were barred by deeds executed by some 
of the children. Ibid. 

N, Cienerally', a gift to A. for life, 
with remainder to bis children, includes 
all the children, both those born bclore 
and those born alter the testator’s death. 
Lcnkc V. Knbhison, 2 Mer. .“ISS. 

1,5. A devise of e.“tates in the coun'-i- 
of M., to the. eldest son of llie testator's 
son, for life, and ol estates in the county 
ol II., to the second and other sons; if 
but one, then all the real estates to him 
for his life, .’’.nd, “ lor want of heirs of 
iiini,” to the right heirs of the testator, 
“ Ins son excejiled.” 'I’eslator died, leav¬ 
ing a con and ilaiigblers. Held by the 
cc'iiit o, K. H. that the dangblers took, 
as pcrsoiKf dcnigiia/a'; but tlic judgment 
was reversed on wiit of eiror. Due d, 
tiadn/ v. Vugh, (cited) 2 Mer. 348. 

16. Devise to testator’s wile for life, 

and after her decease that the estate 
“ should be settled by counsel, and go 
to and uniongst testator’s graiul-cliildren 
of the male kind, and their issue in 
tail male,” in such proportion &c. as 
the wife should by deed or will, Ac. ap¬ 
point, with remainder over. One grand¬ 
child yvas born at the date of the will, 
and two were born after ^testator’s 
death, but before the death of the testa¬ 
tor’s wife. As the only mode of giving 
an estate tail to the issue, was by giving 
an estate tail to the parent, the court 
held upon the clear intentmti that this 
devise gave an estate tail male to all the 
grand-cbildreii, the proportion to (he 
settled by the widow. Matshali v', S<dui^ 
field. Mud. 166 .' 

17 . Devise to trust«|»-of all testator's 

freehold and copyhold estate, upon trust, 
to the use of.HlIle children of this body of 
testator's lister, lawfully f>egottoti, and 
their heirs for ever; !case such 

children should die tlwy re¬ 

spectively aUluo twei^Hi«e> ta the use 
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of the children' of E. with a direc- 
tiuu. that the trustees should receive the 
rents, issues, and profits, and place the 
same out at interest, to the use of his 
said sister’s children till twenty-one, and 
then to dix'ide the same among them, 
share and share alike, and pay to each 
liis o her share at twenty-one; and in 
case all the children die before tlicy at¬ 
tain twenty-one, then to divide the same 
among the children of K. C>; held that 
the devise was confined to the children of 
t!ie sister living at the death of the testa¬ 
tor; and as but one such child attained 
Iwenty-one, he was entitled to the rents 
and profits rccoinulalcd before that 
period. Scult v. I/urivood, 

5 Mad. 332. 

13. Construction of a will and selile- 
iiienl as not comprehending great grand¬ 
children under the description of chihiren 
and grand-childreii, J-Jirrl o' Orford v. 
(. hun hill, 3 li. ‘h 

I*). Where there is a total want ol prr- 
'ictii'. properly answering the d-ncriptnm, 
others who do not so coniplrlely aii-)wrr 
ilie di'scriptioii, maybe lei m, as giai.'J- 
hildun under the dt*&cii|)ti<)n ol tioliiicii, 
..'ll never if there are chihlreti. Ibil. 

!?0. Devise of resalue ol real ami pei- 
soiial estate to the chiUin u of testaon's 
I ’nihcrs and sillers, “ as ahncsaid,’’ [iic- 
\iously numed as legatees, who ‘•hall be 
living at liis decease, at tw'ri)t\-!ivi', 
e>|Udlly; but in case of the dece.ise o| any 
ol the aforesaid brothers and si.sters, 
having i.ssue, then the child or children to 
have the same share as if the puieuthad 
been living, at his decease, with inamlc- 
nunce ami survivoislnp, in rase ol tlie 
death of any unmariien and wilhoul I'-siie: 
I Uhl lli.it the lirsl clear designation ol 
ii“jiiicw’s and nieces living at his death, 
as the sole objects of his liounly, was not 
alteied or roMroiled by the siibseipienl 
design,ition ol the. brothers ami sisteis; 
but us lo afftjr-bonj children—Qr/inv. 

Baricd- v. Lea, 3 V. iv 11. 113- 

91. Where a devise is in terms iiume- 
diate, and the descriptmn of the persons 
to Uike is general,. those answering the 
dPSch]^tion oi: tl^e testator's death can 
alone take ; apd after-born children will 
be excluded. Croite v. O' Deli. 

22. When tlie enjoyment -©f a thing 
devised ij^,, postponed * to a Cparticiilar 
period, dr*tta!^.8| articular event happen, 
those , aptweriug tliM dc- 


Bcription will take, end after-born child¬ 
ren will be included. 

23. When a life estate is iaterposi d 
between tlie death of the testator and the 
enjoyment by the children of the tenant 
for life, and nothing to limit the general 
description, afier-born children will le 
included. Jbid, 1 B. & B. 4G2. 

24^. When there is an immediate de¬ 
vise to children and grand-children gene¬ 
rally, vesting in posse.ssion on the death 
of the testator; aller-born children are 
excluded, lliid, 1 B. & B. 483. 

25. But if the vesting in possession Le 
poslpoii'-d, then iiftei-born children in cssc 
at tilt* lime of distribution, are entitled, 
though the dcvi.se be immediate. Jhed. 

2(i. In the constiuction of a devise 
to (‘hildrpii, the courts go as far as they 
can lo coniprchfJiJ every child. Ibid, 
i'U. tV B. -485. 

(rDelly.Crnnc, 3 Dow, 74. ■ 

27. A devise of the culiic ri^sidne, 
re;.I and personal, to A., B., and C., 
',chililicri of the rcstiitor) “ and all their 
'voiingcr rhiKiicn, their heirs, executors, 
“ adnimistialors, and uS'igns lor ever: 

A., B., and C, to receive the yearly 
“ loicn-st for their rc'-peclive lives, of 
“ such pait.s thereof as v/ere intended for 
“ llicii rcspecli'e yonngi’r rliildieu. And 
“ in case ol the death of A., B., and C., 
“ the sh.ire of any ol them so dying, lo 
go lo his or her yonrig'T clitidreii; and 
“ ill case of the death ol A-, B., and C., 
*' or aiiyoftbcm, wilhont le.iving young- 
“ er childr"ii, the share of such child so 
“ diiiu’ to go l-i tlx; survivors and their 
“ Miiingei clnidien.” With powers of 
apj.o!!" 11 ' nt amongst their resjiective' 
\ouiui''! chiliiien. And in ca.-c ol the 
“ dc.uh of un\ of the younger grand- 
“ cliildien Ix’lose twcuty-onc, or days of 
“ mai'riagt, the sh.ires of such to go lo 
“ the hiethien ol the child so dying. ” At 
ibotime ol making the will, and'of the tes- 
laior’.s deatfl, A. had one yoiiuger child, 
B. seveial, ami C. none: each hud seve¬ 
ral since, tin a liill by aftei-born grand¬ 
children, it was held:— 

Ist, Tliat the residue.» is divisible into 
4)rcc parts, the yearly interest of each to 
go to A., B., an«i C., for ihcir respective 
lives. 

2mlly. That after-born grand-children 
were entitled, subject to the power of ap- 
I pointment in their parents, 
i 3idly. That tlie share of a younger 
eh.Id oyiug under Iwcuty-one and mimar- 
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ried, goes over lo ihe brothers and sisters 
of soeh rhildi 

■ 4th1y. That the share of A., B., or C., 
dying without leaving younger children, 
goes over to tljc survivors, for the same 
estate as their own original shares. 

5thly. That a younger grand child, 
dying in the lifetime of its parent under 
twenty-one, and uiuiiarried, had not a 
vested inieiest in its share transinissililc 
to its ri’|ueseutatives, Ci one v. (>’i>( If, 

1 II. iSc IJ. 41.9. 

Adlrtned on appeal. O’DcU v. Crone, 

3 Dow, 61. 

28. Devise upon trust, to convey in 
strict settlement, with a p..niso, that it 
any of the tenants for Ide should become 
possessed of the family estate, the devise, 
or limtiation directed, should ‘hereupon 
cease and become void, or not take e(li*ct; 
and the persons next in remainder, under 
the said limitations or directions, should 
become entitled lo the possession. ‘1 he 
first tenant in tail will be entitled, under 
this proviso, notwithstanding the desreut 
of the other estate upon his fdiber,tije iir.st 
devisee for life. Stanley v. Stonh 1 /, 

16’ Yes'. 491. 

III. Vh.»t Proi'krty passes py. 

1 . Testator liaving both fieeliold and 

leasehold properly, the leasehold was h- Id 
to pass under a general devise, a;i|diCii* 
ble to freehold, wlieie the iiiteniion of 
the testator, as collected from the will, 
■was, that it should so jiass. Lo-athcf v. 
Cavendish, 1 Kden, 99. 

2. Devise of all testator's real estates, 
wheresoever situate, lying, and brin:!, 
held, not to ineluoe leaseholdi us well 
as ircehulds. Whitaker v. Jmhler, 

1 Kden, lil. 

3. Testator devised a fieeludd estate to 
his wile for her life, and then directed 
that she •should dis| iose ot the saine 
amongst llie testator’s childrc^ by lier at 
her decea.se, as she should liiiuk proper. 
The wife neglecting to execute the power, 
the children look no interest in the estate 
under the will. Crosaling v. Crossting, 

2 Cox, 396.« 

4. A. by will, devised all his limds, &c. 
in the county of L. to his wife B., and her 
heirs, provided she paid his defits, and 
^sed a sum of ^4060 for the portion of 
his daughter. Afterwards,on the marriage 
of the eldest son C., part of the lauds 
in L. were (with the concuirence 0/ B.). 


settled to The uses of the marriage4 and 
as to the other pait of the said devised 
estate, it was declared, by the marriage 
settlement, to remain to B. in fee, sub¬ 
ject to the debts and legacies of A., with 
u proviso, that if the same should not be 
sufficient lo answcj such debts and lega¬ 
cies, and also a further sum of X‘’^000 lo 
be charged thereon ; then B. should be "at 
liberty lu raise the deficiency out of tbe 
premises so settled to llie uses of the mai- 
riage, B., by will, gave all her est.ite, 
real and personal, charged with tlie debts 
and legacies of A., to C. his heirs, ^•r. 
with a reijuest, on failure of issue of Ins 
body, to settle tbe same upon her daugh¬ 
ter. C. bv will, ‘‘as to Ins real estate m 
Y. and L., which were nn.settlv d at his 
marriage, and were then absolutely in 
bis power,” devised the sanie to D. for a 
tiriii of years iu trust, to raise poriioi.s 
for younger children, and to pay deb'' ; 
and after tbe expiration of the term, to 
the use ol tbe son.s ot his son K. Ac. 1 Icld, 
tluil such part of the estate of wliicb the 
fee was, l>y tin- settlement, again given to 
B. must be convulered as “ lands unset¬ 
tle! at the mariiage” of nolwitlistand- 
iiig tbe charge on them liy A.’s will; and 
the notice taken of such charge m ibo 
Sfitlemenl as a further seemity for rais¬ 
ing monev jiayable lo younger children, 

I Bland v. Bland, (.'o\,349» 

5. A devise of leal estate, though in 
form residualy, is specific. Jhllx. Cocky 

1 B. A B. 1/6. 

6. A devise to trustees, their heirs, A c. 
for the life of the devisor’s Son, lo siip- 
jion. contingent remaindeis, in trust to 
permit him to receive the rents foi life; 
.iiid, alter his decease, to Ins first and 
other sons in tail. This is an eqiiit'ible 
esliitc in tlic sou, the legal csliite m the 
trustees, with a legal remainder lo the 
first and other sons. Biscoe v. Berkins, 

1 V. & B. 485. 

7. Devise of “ my estates at S., which 

were devised to me by, or purchased fi om 
A.” if the fact prove otherwise, it is 
not an intended restrietidn, but an eiro- 
neuus description, and the! estate will 
pass if otherwise sufHciently descflbed. 
Weliy V. Il’elby, 2 V. & B. 19 ». 

8. Construction of a devise as to whe¬ 
ther it applied to the body of the estate, 
or merely to U reversion, width was all 
the deviseaide interest tbe testatnl* actually 
had in it, from the eomhinaiioii of it with 
other estates, the general iuafftHude of the 
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limitaUons, ibe words of descriptioiif dec, 

Jbitit 192. 

9. Qtmlificattoa in a devise of lands 
restrained to the last antecedent. Ibid. 

]0. A devise of the prodts 'M'ill pass 
the land. Allan v. Backlioute, 

2 V. & B. 7i. 

1 .. The will of mojlgagee disjiosuig of 
the mortgage money carries his iiileiesl 
in the land. Silbersi hildt v. Schiutt, 

3 ft IJ, t9- 

J2. A will was construed as passing an 

estate originally on mortgage, but lore- 
closed, th<; testator’s inlcolion appeiiring 
in his will to disjiose of all his inleicst, 
though very ii. iccmatcly mtnuoneil, both 
Hs land mortgaged, and as money due on 
mortgage. JbnL 3 V. fv U. 45. 

13. The testator being seisetl and pos¬ 
sessed ot considerable freehold, vopyln)!il, 
and leasehold estates in tin* conoiy ol 
1 !., utid m possession as mortgagee, ol 
ceitam leasehold houses 10 K., m the 
county of iM.; but having im i»lher pro¬ 
perly 111 tlic county of M., uml having 
«>tbcr estates vested in iiiiu as moilgagee, 
besides those at K. devised “ all his 
litehold, leasehold, and top) bold, me— 
soages, fee. in ih-; county of II , .md m j 
the town of K." to A. \V. tor life: and, i 
after his death, “ all and smgul.ir otbei 
bis fret'lndd, copyhold, and least bold 
messuages,” \c. m the counin *; of H. and 
M, or elsewhere, to l'„ ^V. and A. T. tor 
Itieir joint lives, and tlie life of llie sui 
vivor; and, after llifir several deceases, 
he gave “ all the .said freehold, leasehold, 
and copyhold messoages,” tVc. unto, and 
ccjually, amongst their children ; and gave 
to A. \V. all the residue of his real estate 
not hef'.re disposeii of; and all other his 
cbUich and interests whatsoever vested in 
him as mortgagee “ or trustee,” fvc. 

“ and all the residue of hi. peisonal 
estate, ready money, and set unties lor 
xnoney,” Ac. subject to the jiayment of 
debts anQ legacies. Held, that the mort¬ 
gaged premises at K. passed under the de¬ 
vise of “ all freehold, copyhold, and lease¬ 
hold messuages, &c. in the county of 11. 
end in the town of K.” IFoodhousc v. 
Meredith, iMer. 450. n 

14. An estate, which a testator holds 
in mortgage, will not pass under a gene¬ 
ral devise of aU lauds to uses in strict 
settlement, although the testator, at the 
time of making bis will, bad obtained a 
decree for an account in a bill of foreclo¬ 
sure; for the estate docs not lose the 
rjuuhty of a mortgage until the final order 


I of foreclosure. Thompson t. Grant, 

4 Mad. 438. 

15. A testator may give, by his will, 
all his interests in txmrtg'ages to vvhirh he 
may be entitled at the lime of bis death; 
beciiuse a mortgage is in substance a 
chattel interest: but where the mortgages 
subsequently become the fee simple estates 
of the li.stiitor 1>\ a final older of foreclo¬ 
sure, they cannot pass under such ante¬ 
cedent will. Ibid, 

1 ( 1 . Devise by very general words, “ all 
messuages, lamts, tenements, and hcre- 
ditaiiRiils," will pass money in trust to 
be investi-d in laiid, and settled, though 
parlirnlai iy cliaiged on the estates de¬ 
vised. CniT/t V. Sitphais, 17 \ es. C'-l. 

17* T.noneous reasons given lor not 
dcMsiiig, eantinl be taken as amounting 
to a devise. Sundford v. Hades, 

1 Mer, 651?, 

IS. A devise of all testator’s property, 
“ lieebold, le.a*-! boKI, Ac. ot which I may 
be. in posbi-'sion at the time of my de- 
eeiisc,” will p.iss real estates, which, at 
the lime of bis death, lie had contracted 
to purchase, he having a virtual legal 
construetive, pos‘-r:ssion of such estate; 
j and the teslalor’s inleiilion being clear, 
i tioni other parl.s ol the will, that no estates 
Nlionld descend to his heir. JJoltnrs v. 
Harkcr, 2 Mad. 462. 

19 . Devise of real estate to trustees m 
trust foi teslaK'r’s bioiher for life, with 
temainileis ovei', with a direction that the 
limber or wood which should be on his 
real estate, should, from time to time, 
be used lor repairing the bouses there¬ 
upon, or oilier wise lor the bent fit and 
adv.mtage of his estate, or that the same 
sboalJ be sold, and llie |)ioilueeof such 
sale to be applied m the same way as bis 
jiersoiial estate,, lit hi, tlnit the devise to 
the brother carried the underwood upon 
the estate. Uulhr v. Burton, 

. 5 Mad. 40. 

20. An e.slule which tbe testator hud 
conn acted to tell, held to pass by a de¬ 
vise of all his teal and personal estate in 
trust to sell. Jl'ali v. Bright, 

I J. & W. 494 . 

J 21. The circumstiince of the testator 
not having had the legal estate, can make 
no difierence in the construction of a de¬ 
vise. J< rduisc V. The Duke of Northum¬ 
berland, 1 J. & w. 373 . 

22. A devisee lake'? only what is in¬ 
tended to be given li m by the testator. 
Sreus, ns to the lair at law, who takes 
whatever is undisputed of, whHber in- 
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tend<‘d for*Ki>n ok ooL Tre^md! v. 
dfiahmtf 3 Dow, 311. 

IV. What Words will pass ak 

Estate jn Fee. 

1. Devise of the residue of the testa, 
tor’s r^al and personal estate, to his exe¬ 
cutors in trust for till he should attain 
twenty-one, and then that the trust should 
cease, gives the wliole beneficial estate to 

A. Peat v. PosccUt I Eden, 479- 

2. Devise of all my estate, called &c. 

to A. for life, reinaindei to U. and C. is a 
devise in fee to B, and C. Pricr v. Gib- 
eon, 3 Eden, 115. 

S. Devise and bequest of real and per¬ 
sonal estate in trust to pay .he rents, di¬ 
vidends, dec. to the separate use of a mar¬ 
ried woman for life; and after her de¬ 
cease to convey, dec, according to her ap¬ 
pointment; with a iiinitalion over, in 
case of her death in the life of the testa¬ 
trix, or in default of appointment. This 
is absolute pioperly in the cestui que trust, 
notwithstanding the indication of an in- 
teution that the estate should remain in 
the trustee for her life, with power# to 
her inconsistent in a great degree with the 
supposition of her having, or being iihlc 
to acquire, the absolute interest. Jiatiurd 
V. Street, If) Ves. 

4. A fee may pass by will witboot 
words of limitation, but whether a doscri))- 
tion of lands, as in the occupation of a 
particular tenant, will restrain the legal 
effect of the word “ estate,” in a devise to 
pass the fee— Quarre. Chorlton v. Tat/hr, 

3 V. & li. l lio. 

5. General disposition of all the testa¬ 
tor’s estates, real or personal, to his wife 
and two children, to be equally divided 
amongst them, subject to annuilies, which, 
i pon their death, were to devolve to liis 
children equally; the portion of the 
■wife, upon her death, to his children equal¬ 
ly; ujMin their deaths hcfoieher, their por¬ 
tion to her ddring lile,; wiih a luoilalion 
over upon the death of all, without issue 
of the cluldieii. Whether this gives an es¬ 
tate for life, or ahsolute to liie wife— 
Qutere. Chalmers v. Sicril, 

2 V. & B. 222. 

6. Devise ** of all niy said manors, 
lands, tenements, and efiecls, real and per¬ 
sonal,” to one for life, and after his decease 
to hie issue male, and the heirs male of 
such’ sons successively, one after another ; 
with the remainder to A. and in default 
of his issue male as before,” then over to 

B. ^ mtdin defaoU of lus isdue ritule^as 


before," then to C. for life tmly, anc| 
after his decease, then to the plajnitiff, A. 
is entitled for life under this deviib, with 
remainder to his first and other sons in 
tail male; B. in remainder in the same 
manner; and the plaintiff to the ultimate 
remainder in fee. Macnamara v. Lord 
Whitteorth, Cooper, 241. 

7. The testator devises his real estate 
to A. for life, without impeachment, kc. 
with remainder to trustees to preserve, &c. 
with remainder to heirs of the body of A. 
By a codicil, reciting the after-purchase 
of a leasehold estate, be gave and devised 
the same to bis e.xecutors and trustees 

for such estate and estates, and in such 
manner and form,” as his real estates were 
given by his will. A. taking an estate 
tail in the real estates under the will, he 
will he entitled to the absolute iutere.st in 
the leasehold bequeathed by the codicil, 
JSntunt ber v. Ba^ot, 1 Rlcr. 271- 

8. A direction that all testator’s ch..- 

dren shall share equally in all his properly, 
gives them the real estate in fee. Patton 
V. Randall, 1 .1. ^v: W. I89. 

V’. WlIAT WILL TASS an EsTATE TAIL. 

1. The same construction ought to be 

put upon woids of limitations, iu cases of 
trust, as in cases of legal estates, except 
where the limitations are imfierfect, and 
something is left to he done by the trus¬ 
tees ; and therefore, a devise of a trust 
was held to be an estate tail, from the 
apparent intent of the testator, and the 
general words of the will, though there 
was a limitation to trustees to [ireserve 
contingent remainders, a reference to issue 
male living at the time of the decease of 
the devisee, a restriction of failure of 
issue male to the* lifetime of persons in 
esse, and a limitation in fee annexed 
to the words, “ heir* of the body,” 
IPright V. Pearson, 1 Eden, 11.9. 

2. Devise of testator’s estete at A., 

to his eldest son and his heirs, and in de¬ 
fault of such, to the heirs of bis dtlier 
children : held to be an estaU tail. Pie- 
Ice ritig V, Termers, J Edbb, 142. 

i 3. Devise to trustees to raise by mbrf-* 
gage, nr lease, so much money as woiild 
pay testator’s debts, and fditerwardB to 
permit A. to receive the Grants a»d'|irodta 
for his life; and, after his dereii^^;to per¬ 
mit bis eldest soo, and tba’itNHii'’ih41e of 
such eldest son, 4o.';rccMvei Isc. j and, 
fur want-af isiaia iu lhan- 
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tier'; and for want of issue of bo^, or if i 
their issue should die witiiout issue, tlien 
over: held to be a trust estate, and that 
A. took an estate tail. Stanlci; v. J.rH- 
nard, 1 Eden, !tr> 

4. De\ise of land to trnsteer in trust 
to pay annuities, and subject tliereto, in 
trust for A. fur life; remainder to trustees 
to preserve &c., remainder to the heirs ot 
the body of A.; remainder to testator’s 
riybt heirs; and the residue of testatoi's 
personal estate, to lie laid out in land, and 
settled to the same uaes: held, tli.it A. 
was entitled to an estate tail, in the lands 
to be purchased, as well as in llie lands 
devised. Auiten v. Taylor^ 

1 Eden, 361. 

5. Devise of an estate at \. to I. 11. 
for life, remainder to the issue m.tle of 1. 
H., and to his and their In irs, sliare and 
share alike; and for want of such issue, 
to the issue female of I, II., and to her 
and their heirs, share and share alike; and 
for want of such issue, over: of an estate 
at U., to I. IL, for life, remainder to the 
ssne male of his body, and to their heirs, 
'I'l for want of such issue, over; w>itli a 

proviso, to char«e the premises for sncli 
person as would take next in remainder, 
in case 1.11. . or liis issue ulietuilc, ire. 1. 

li. had two daughters, and sidlered a le- 
f ovtry of the estate at U. Ikdd, that lie 
look an estate tail, and that the jiroviso 
was repugnant to the estate. A'i//g v. 
LurchtU, 1 Jiden, 4*.?4. 

6. Devise of premises to A., and the is¬ 

sue of his body, and for want of such losue, 
over, is estate tail m A. Unircr/iifi/ of 
Oxford V. tUfton, 1 I'.iieii, 473. 

7. De'ise to A., and after his death, 
to his first and other sons, and in default 
of male issue, then to his eldest anil 
other daughters, and to their heirs male 
forever. Itus is an estate tail male in 
A. U'ri^t V. Leigh, 15 Ves. 56*. 

9* Residoiiry trust by will, to apply 
the rents and profits for A. during his 
life, *ud afterwards for tlie heirs of his 
body, “ if any," and in default of such 
issue then over, gives an estate tail in the 
resdv estate, a.id an absolute interest in 
tiie pmonal. * Elton v. £uso», 

19 Ves. 73. 

10. Tai^tor devised and beejueathed 
real and pdreonal estate, to the use of his 
second em A., for life, without impeadi- 
meot of waste, and froni and alter his 
decease, to the be»n of hie body, to. take 
astmaiHi in common, mid not as joint 


tenants $ and in case of Ids deeesee with¬ 
out issue, to the testator's eldest son B., 
his heirs, &r.; and in case both sons 
should die before twenty-one, then over. 
This gives an estate tail in tlie land, and 
absolute interest in the personally, lien- 
nettx. Karl Tankercitlf, 19 Ves. 170. 

11. Where it was clear, from several 

passages in the will, that the devisor did 
not intend that his estate should go over 
troni the family of one great nephew to 
another, unless Ujion the general failure of 
issue male of Ins first gicat nephew, iil- 
tliough in other passages it is provided, 
that, it the eldest son, or other the sons 
of the first great nephew, should die m 
the litelime of the father, the estoie 
should go over to others, without provid¬ 
ing for the event of the deceased son’s 
leaving issue male : the court held, that 
an e.siate tail passed to the first great 
nepliew; and that the devisor in the 
latter limitation, did not refer to the pos¬ 
sible contingency of sons dying in the 
liletinie of their father, leaving sons, 
not because he meant to exclude such 
sons, hut because that coiitmgeiicv did 
not iiappeii to occur to him. tt luTe the 
literal force of exjnessions diifcrs in a will, 
it must be a suie rule to seek for the in¬ 
tention of the devisor, rather in a con¬ 
sistent and rational pur])ose, than in a 
pur(>osc 'iiconsisient ami irrational; and 
more especially, when the difierence may 
arise only trom the devisor not hav¬ 
ing present to his mind an event, which 
IS not in the usual order of things. Jen¬ 
kins V. licrrtt f, 4 .^la(^. 6'7. 

12. T)evise to trustees and their heirs, 
in tiust for A. for hie, and afier Ins de¬ 
cease, for his “ first and oilier sons and 
daughters, now living, successively, for 
life, as they weie in prioiity of birth; 
hut the sons to he preferred, in suc¬ 
cession, to the daughters; and tlie heirs of 
the body or bodies of such sons and 
daughters, respectively, issuing;" and for 
default of such issue, in trust for tes¬ 
tator’s own right heirs for ever. After 
the death of A., his son entered, and suf¬ 
fered a recovery : held, he was tenant in 
tail, under the will, and the trustees were 
directed to convey to him in fee, and de¬ 
liver up the title deeds. Green v. Staples, 

5 hlad. S5. 

13. Power to charge portions is not 
inconsiMeiU wHh an estate tail. Jervoise 
v. TAe Ihskt of it«rthumMAmd, 

1 J. & W. 575. 
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ITS Estate TaU. 

14. A devise over, to A., B., k C.f aud 

their heirs, each in due succession, as 
named, with usual limitations in failure 
of D., D. being the hr&t taker: this 
gives successive estates tail. Stratford v. 
Fotoellf 1 B. & B. 1. 

15. A devise of an estate, pour autre 

vicf to “ A. for life, with a power to will it 
to B. and his lawful issue, in such manner 
8$ A. should think proper; and in case 
A. should die intestate, then to B., and 
his lawful issue," with remainders over, 
to the plainlid. This is a vested estate 
tail in B,, liable to be divested by the 
execution of the power in /». Osbrep v. 
Bury^ 1 B. & B. 53. 

VI. What will pass ak Estate for 
Life. 

1. Devise in trust, among other limi¬ 

tations, to the use and behoof of testator’s 
son 1. C., and his assigns, f.ir and during 
the term of ninety-nine years ; this term 
was, “ with reference to the true construc¬ 
tion of the several parts of the will,’’ 
considered not as an absolute term, but as 
determinable on the death of I. C. Cory- \ 
ton v. Heiyar, 2 Cox, 340. 

2. Devise of freehold and leasehold es¬ 
tates to devisor’s order, and her heirs, for 
ever, “ in the fullest confidence, that after 
her decease, she will devise the properly 
to my family.” This is an estate for life 
only, to the widow, with remainder hi 
trust, for the devisor’s heir, • as persona 
dcsignata. Wright v. A thy ns, 

17 Ves. 255. J9 Ves. 299. 

Coop. Ill, 

<3. In a devise of real estate, words of 
liiiwtutioii must be added, to give more 
than an estate for life; as are words of 
<]ualilicatioii, to restrain the extent and . 
duration of the interest in personal pro¬ 
perty. Adamson v. Armitaye, 

19 Ves. 418. 

'*■ Coop. 284. 

4. A devise to the testator’s wife, and 
after her decease, >0 the heirs of her 
body, share and'sharc alike, and in de¬ 
fault of issue to be lawfully begotten by 
him, to be at her own disposal. A. dies, 
and leaves six children by bis said wife: 
held, that the wife took an estate for 
life only, and each of the children a fee 
simple in remainder, expectant upon the 
mother’s life estate, in one sixth part, as 
tenant in common with the other five 
ckilaren. Gretton v. Hazard, 

1 Mer. 418. 


5. A devise to trustees ih trusty to sell, 
and to pay and divide the produce, unto, 
and between testator’s son and daughter, ip 
equal moieties, share and share alike; the 
share of her daughter to be for her sole 
use; and in case of the death of either 
of them, leaving any cliild or children, 
to stand possessed of bis or her moiety, 
to uiid for the use and benefit of such child 
or children, when they should attain 
twenty-one, &c.; and, until they attain 
twenty-one, the money to be invested in 
the funds, and the interest applied for 
niaiiitenaoce. Held, (hat testator's chil* 
dren were only tenants for life of the pro¬ 
perty, with such liiiiitiitions over, as in 
the will mentioned. Farthing v. Allen, 

2 Mad. 310. 

6. Devise to testator’s daughter, aud 
to all and every, the child or children, 
whether male or female, of her bp'ty 
lawfully issuing; and unto his, her, and 
their heirs, as tenants in common, gives 
an estate for life, to the daughter, with re¬ 
mainder to Ikt children, as tenants in 
common, in fee. JrJfcry \. llonywood, 

4 Mad. 398. 

V’ll. WlIAT WILL PASS A JOINT Te- 
NAN'ICV, OhTeNANTCY IS COMMON. 

1. Devise to the husbands of testator’s 
two daughters, and their lieirs, and in de¬ 
fault of such to his other children, held 

' to he a joint estate in fee, Pickering v. 

I Towers, 1 Eden, 142. 

2. 'I'cstatrix gave and devised to trus- 
' tecs, their heirs, executors, &c., leasehold, 

I I'redioid, and copyhold estates, upon 
I trust, to sell and pay debts, kc. and af¬ 
ter the payment thereof, to pay and apply 
the rents (Jcc. to A. for life; and after his 
decease, she gave, devised, and bequeathed, 
what should not have been told, tec. to 
the heir or heirs at law of B., and the 
iicirs, f xecutors. See., of such heir or heirs; 
and directed the trustees to convey and 
assign them accordingly. 'J'he co-heir¬ 
esses of B., were also the co-heiresMS .of 
the testatrix, and they take, as joint.; te¬ 
nants, by purchase, and not as co-pAF- 
ceners, by descent, the descent being bro-, 
ken by the devise to trustees, Swaine v. 
Burton^ 

ISVmilSS,, 

. S. A devise to A. & B. ** 6^000 
them.” These (words constitute a te- 
nantcy in common, hashbrook v. Cookf. 

2 Mer. 70* ' 
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VIII. Ciioss Remainders. 

1. 'IVstator devised all his manors, 
messuages, lands, &c. in trust for A. 
for life, with remainder to Iiis first and 
other sons in tail male; “ and lor want 
of stieb issue,'* he devised ail ’the said 
manors," &c. to his daughters and grand¬ 
daughters respective!}/ during their lives; 
and, alter'their decease, to the heirs male 
of their bodies, to take as tenants in com¬ 
mon; and, on “ failure of such issue,” 
he devised the “ remainder of his whole 
estate to Ills own right heirs.” This dc- 
vise w;l! create cross reiu.iinders amongst 
the daughters and grand-daughters. i>!am' 
ion V. I^eck, 2 Cox, 8. 

2. D'reclion in a will to convey lands 
“ to be purchased,” to the use and behoof 
of all and every the daughter and daugh¬ 
ters of I. ti. tvc. and to lier and tlii ir 
lieirs lor ever as ti'iiaiils in comnion; and 
lor want of such issue, to tlie use uud 
behoof of testatoi's three nieces, and llicir 
several and respective heirs for e\ei as te 
nants in common. Oross-reiauiiiders 
oniong the nieces aic* raised iiv iciijiiica- 
0,1 upon the inuiilion, without icganl 
to iliu worils ‘‘ s< veitii itod uspcctivc,” in 
tiie liiiuiuticii to the heirs, dret// v. 
Sfc/jy/f/M', J? ^’es, (t.1, 

d. 'I'iiere Is a dislinclioii upon this sub¬ 
ject between a devise by a gene r.il dcsci i|i- 
fion, to a class of persons, iiol asceriaiii- 
ioc the miniher, and a devise to indui- 
du.iis named. Jlui/. 

■i. The leasoning in the implication 
of cross-remainders ti[)on the c.\pressiori i 
“ all the premises,” iJtc. is not satislac- 
tory. JOtd, 17 Ves. 7 d. 

IX, Co^iLiTioN.ti, OR Contingent. 

1. Devise to relations to claim within 
a vear mat he established for those 

^ m 

claiming within that period. Walter v 
Maundr, * 19 Ves. 426. 

2. Devise of a term upon trust, by 
mortgage, or out of the rents and profits, 
to pay debts, and afterwards to pay por¬ 
tions for the testator's daughters, “ such 
portions to become due, and be consi¬ 
dered as vested at the expiration of two 
years next after my decease, i^ my debts 
shall then be paid.” This is a condi¬ 
tion precedent to the portions becoming 
vested i iithd one of the daughters having : 
died six years after testator, but 


while her portion remained unpaid, upon 
a question, whether her portion vested 
in her lifetime, an inquiry was directed 
as to the time when the debts were, or 
might have been paid. Bernard v. Moun- 
tague, 1 Men 422. 

3. A testator devised estates to tros- 
' toes, in trust for his son A, for life, and 
aKo made provisions for other members 
of his family, with a proviso, that if they 
should rt“S|iectively “ assign or dispose 
“ of, or otliet wise charge or encumher the 
life e.state, the utiiiuilies and provisions 
“ so made, to aiul lor them during their 
“ respective lives as aforesaid, so as not to 
“ he eniitled to tlu personal receipt, use, 
“ and eiijinmcnl thereof, then and from 
“ ihciicelurih the ai luiiy or li/e-estate, or 
“ luieic'-i of him, her. or them respective- 
“ ly, ‘•o doiiii;, or attempting so to do, 
“ should, troiii thenceforth cease and de- 
“ term.lie, and stioiild imiuedialely ihcre- 
“ iiiHiti descend to the person next entitled 
“ therelo, by viitue of the himlatious 
“ atoiesaid, m case he, she, or they, 
“ \\erp iPspeclivcly dead.” Held, tliat 
the lili.-eslitle <d' A. ceased under the 
proviso; First, by his signing a ine- 
iiioi.:ndiim, declaring that his life-estate 
should he ‘ liaigeahle with a debt in 
ca'sc some other piopcrty should he 
iiKsiilliv'ient, which event happened.—Se- 
coiidU, by Ins exetuting a power of 
altoinev, authorising a person to receive 
the lenis, and apjily them in payment of 
debts due to him.s»df and others, under 
which A. was out of the receipt of the 
rents, and had liad no control over them 
lor eleven nionlhs.—Tiiirdly, by borrow¬ 
ing ni -.ley on the credit of future rents, 
and delivering to the lender anticipated 
receipts lor tlie expected rents, and an 
authority to him to recover and receive 
such rents u r his own use, in satisfaction 
of the money lent. Wilkinson v. Wil¬ 
kinson, 2 'Vil. 47 . 

4 . Where a devise is made siilject to he 
reduced to a certain e.vtent on the hup- 
peiiiug of a given event, the happening 
of the event is the condition or ground of 
the reduction; and, if 'he event never 
happens, the condition or ground of re¬ 
duction is gone, and the devise is entire 
and absolute. T}eg<mu'ell v. Sgdenham, 

3 Dow, 2 lO. 
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X. Devibb bt Impiication. 

1. Devise to B. after the death of A. 

B. being the heir at law, a necessary iin- j 
plication for A. for life. Dashxcoad v. 
Peyton^ 18 Vcs. 40. 

2. A devise to the heir of the devisor, j 
after the death of the devisor’s wife, raises 1 

* a necessary implication that the wife shall 
take for life; but there is no such irnpli' 
cation in her favor through the medium 
of election, if the estate belongs to an¬ 
other man than the devisor. Dasfixsood v. 
Peyton, 18 Vcs. 48. 

S. The testator gave and devised an 
annuity of ^£20 to A. to be paid out of 
his freehold estate at W. for his life; and 
then gave the rents and profits of certain 
houses to B. for her life; and anotlier 
house, with ^10 a year to C. for her 
hie; and all the residue of his estate and 
effects, after the death of A., B., and C., 
to D. No estate for life in the residue 
passes by implication to A., B., and C. 
J^yer v. Dyer, I Mer. 414. 

jg Ves. 612. 

4, The mere recital of an erroneous 
conception of right will not raise a devise 
by implication. Dashwood v. Peyton, 

18 Ves. 27. 

5. Term for ninety-nine years in a 

will restrained to a life estate, by im¬ 
plication from a subsequent limitation 
after the failuie of that life. Cory ton v. 
Hclyar, 2 Cox, 280. 

Wykiiam v. Wykham, 18 Ves. 421. 

XL Executory Devise. 

1. An executory devise transgressing 
the allowed limits, is wholly void; and 
nut void for the excess nicicly: but a 
trust of accumulation is void only for the 
excess beyjoiid the period to which tl e 
act 39,40 Geo. 3, restrains it. Leake v. 

^ Robinson, 2 Mer. S89. 

2. An executory flevise is in itself an 

infringement on the rules of common law, 
and is allowed only on condition of its 
not exceeding certain established limits. 
If the condition be violated, the whole 
devise is void. Ibid, 

3 A devise over ** to A., B., and C., 
and their heirs, each in due succession as 
named, with usual limitalious in failure 
of issue in D." The limitations over to 
A., B.« pad C., are good by way of«xeco- 


tory devise, these words meaning issue 
living at the time of the decease of D. the 
first taker. Stratjord v. Pemell, 

1 B. & B. I. 

See also XII. (b) wjra. 

XII. Illeoalor void. 

(a) Fraudulent as against Creditors. 

1. If a devise for payment of debts does 

not provide for such payment in a prac¬ 
ticable manner, it is within the statute 
of fraudulent devises. Hughes v. Doul- 
bin, 2 Cox, 170. 

2. A direction in a will to pay simple 

contract before specialty creditors, is not 
void, but is witliin tbe exception in the 
statute of fraudulent devises. Millar v. 
Horton, Cooj). 45. 

3. A devise for payment of debts by 
rents and profits, is out of the statuh of 
fraudulent devises. Bootle v. Blundell, 

19 Ves. 528. 

( 6 ) Where the Limitations are too remote. 

1. Where real estates are by will 
limited to trustees, to the use in tail of 
ihc first and every other sous of tenants 
for Ilf , a power to the trustees to revoke 
such uses, and to limit tbe premises to 
the use ot such sc-ns as they come in esse 
for life only, and to their sons in tail, is 
void, as tending to a jierpetuily, and as 
repugnant to the estate limited. Duke 
(^'Marlborough v. Earl Godtdjihht, 

1 Kden, 404. 

2. Testatrix gave all her estate, real 

and personal, to her daughter and her 
heirs, and half the navigation money for 
her natural life; and in case she died 
without issue, all to be divided between 
four nephews and nieces by name, the 
part of one only for life, and that to he 
divided between the survivors. The li¬ 
mitation over in case she dies without 
issue, is too remote, there being no ex¬ 
pression or circumstance to limit the 
generality of tbe words to a failure of 
issue at the time of tbe death. Barlaa 
v. Salter, 17 Ves. 479* 

3. I'he necessary construction of a 
devise over, upon death wittiout issue, is 
an indefinite failure of issue, and tbe in¬ 
tention of preferring all tbe issfie to the 
remaiuder-man, cannot be efiectuated in 
any other way than by ati estate tail* 
Bennett v. TankeroiUe, 19 Yea* 178* 
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4. A trust of a term of years, during 
the respective minorities of the respective 
tenants for life, or in tail in possession, 
&c. to receive and lay out the rents, &c. 
in stock, to accumulate for such persons 
as should, upon the expiration of sucii 
minorities, or death of the minors, be 
tenants in possession, or entitled to the 
rents, and of the age of twenty-one. 
I'his trust is void as being too remote; 
and being void in its creation, is incapable 
of modidcation, so as to establish it in 
the extent, to which it might have been 
originally carried. Lord SouthamptoH v. 
the Mwtjuis of' Hertford, 

2 V. &r B. 54. 

5. The testator gave real and pensonal 
estate to trustees, upon trust, to apply the 
rents and dividends (or so much as they 
slu/uld think fit) to the maintenance, ^c. 
of his grandson, W. U. K., until twenty- 
fi\p; then to permit him to receive the 
.same during his life; and after his deatii, 
to apply the same (or so much, ^c.) to 
the maiiitenanrc, ^vc. of all and every, the 
child and children of W. U. U., until, 
being sons, they attain twenty-live; or 
I'Miig daughters, they attain liiat age, 
or are married with consent, he .; then 
upon trust to assign and tran^'lVr to such 
cliildren so attaining twenty-five, or 
marriage; “ and in case W. 11. K, should 
die without leaving issue lii.ius at the 
turi! of his death, or leaving such, and 
•'ll! die before twenty-five or marriage, as 
aiorcsaid,” upon tirst to pay, tVc. unto 
and among all and every, the brothers 
and sisteis of W. R. 11., share and share 
alike, upon their attainment of twenty- 


five or marriage, respectively. The 
testator then gave the residue of bis real 
and personal estate, upon trust, to pay 
one moiety of the rents, interest, and 
dividends, to the testator’s daughter A. 
for life; and after her death to her hus¬ 
band for life; and upon the death of the 
survivor, to the childien (except W. U. R.) 
in the same manner a.s with respect to 
the former gift: and, as to the other, 
moie'.y, upon like trusts for the testator’* 
daughter B., her husband and family, 
with survivorship between the respective 
grand-children: and in case of the death 
of either of the daughters, without leav¬ 
ing issue at her decease, then to the 
children of the surviving daughter.—- 
Held that the limit ition to the brother* 
and sisters of W. K. R., in default of 
issue living to attain twenty-five, in¬ 
cluded all bis brothers and sisters living 
at Ins death, and was consetiuently void, 
as being too remote: that A. having 
died, leaving issue, the moiety of the 
residue intended for her children, was 
iiKo void, as being too remote, an,! was 
llierefore undisposed of. The other 
moiety was held to rest in contingency 
dm mg the life of 11.; and il she should die 
witlioiit issue, to be well given over to 
tlie children of A. hiakc v. Robinson, 

2 Mer. 363. 

G. A devise over *' to A., B., and C., 
“ and their heirs, each in due succession, 
“ us named, with usual limitations in 
“ ftilure of issue in 1).”, does not im¬ 
port an indefinite failure of issue in D. 
Stratford v. VowtU, 1 B, 6c 11.1. 
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I. Where jt may or may kot 

BE OBTAIiTEI). 

See also Plea Bin 

1. WWe the bill stated that the testa¬ 
tor intended td republish his will, but was 


prevented by the fraud of the hen at law; 
a demurrer to so much of the. bill as ris ** 
quired him to discoffei’ whether the testa¬ 
tor did not intend to republish his will, 
(although the fraud and obstruction were 
denied,) was overruled. Dixon v. Olmius, 

1 Cox, 414. 

2. Demurrer to so much of a bill as 
called for a discovery of rases laid before 
counsel, and the opinions; overriileil as co¬ 
vering facts material to the plaintiff's case. 
Richards v, Jackson, 18 Ves. 47'^* 

3. A court ol equily will not give as- 
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sistAnce by bill of discovery in support of 
an action to recover the expenses of en« 
tertainnients given by the plaintifi under 
an agreement with the defendant to intro¬ 
duce him to u tvonian of fortune, with a 
view to marriage; and a demurrer to such 
it hill was allowed without argument. 
Ki/ig V. Burr, 3 Mer. ti93. 

4. Alter a verdict at law, a bill, with 
proper charges, may be sustained for the 
discovery of ilocmnents necessary to a fair 
decision. I'lcid v. Beaumont, 

1 Swan. 205). 

5. In a bill for discovery and relief, a 

plaintitl' n il entitled to relief, is not enti¬ 
tled lo discovery. Attormy General v. 
Browne, J Swan. 2.94. 

JHotUe V. Healey, 1 V. A' B. 

6. But the converse of the rule will not 

bold, because the plaintitl may be entitled 
to relief oUierwise than through tlic de¬ 
fendant's answer. Attorney Oeiural v. 
Braicne, i Swan. 2<)4. 

7. Demurrer lies to a bill of discovery 
merely, unless it is alleged in the bill to be 
in aid of some other proceeding either 
pending or intended. Cardalc v. Watkinn 

5 Mad. IS. 

8. Demurrer by an officer of the bank 
allowed upon the ground tliat, as to the 
discovery sought from liim, he was mere¬ 
ly a witness. Ihw v. Bat, 

3 Mud. If). 

9. A defendant in a bill filed for a dis¬ 

covery in aid of an action at law, charging 
that he had debited the plaintiff with larger 
sums, as paid on his account by the de¬ 
fendant, than were actually paid by liini, 
is compellulile to answer whether that 
were so or nut: and that although tlie 
accounts have been settled for several 
years; for there is no period of limitation 
in point of lime within which such a bill 
must be filed ; und though the defendants 
(men of good reputation) state a very 
strong case-hy their unswei, for the facts 
stated in an answer are not conclusive. 
Mant v. Scott, , 3 Price, 477. 

10. There is no lunitati'm in point of 
time within which a bill for discovery in 
aid of an action at law must be filed. 

Ibid, 

' 11. The court will not decree a disco¬ 
very against bankers suing the plaintiff in 
je^ity for the amount of certain cheques 
dtiwn on them by him, on the ground of 
their having been given on a particular ac¬ 


count, which the defendants, in equity, 
deny. Aslamv. Thompson, 

4 Price, ,330. 

12. Nor w’ill they order the defendants 
to’produce the cheques, tliat the language 
of them may be discovered ; because such 
discovery could not be of use to the jilaiu- 
titf in equity on the tiial at law. Ibid. 

13. Where the defendant demurred ge¬ 

nerally to a bill for discovery, as to whe¬ 
ther he had not dee,ds, &c. in his posses¬ 
sion, destructive of liis title, there being 
parts of the bill which, whatever should 
be the fate of the demurrer, ought to he 
answered; the demurrer wa» on that ac¬ 
count overruled, and the court ga\e leave 
to withdraw' and demur parliculaily, or 
answer, on payment of lull costs, as be¬ 
tween party and paity. But any demuner 
to the discoveiy will la; overruled, a de¬ 
fendant being entitled lo avail liimselt of 
instrumenls in the possession of a pi- 'li- 
tilf, which may shew that the fniiner 
has a right, or that the latter ha.s none. 
IThyman v. high, 6' Price, SS. 

11. Costs. 

1. Tlie plaintifi', in a bill for discovery 

only, shall pay the costs. Buttenvorth v. 
Bailey, 1.5 Ves. 361. 

2. riie defendant to a hill of tiiscovery 
IS entitled lo the costs of the discovery 
immediately on his putting in a lull an¬ 
swer; and his rights to these torts aie 
not waved by his subsequently uecepting 
the costs of an aineiulnicnt, nor by ins ne¬ 
glecting lo serve the plainliif with the 
order for costs of discovery until after lie 
lias himself been served vvilh tbe order to 
amend. Corciitry v. Ikntky, 

3 Mer. 677 . 

3. The plaintifi' in a bill of discovery 

must pay all costs of the defendant, in¬ 
cluding those occasioned by resisting mo¬ 
tions made in the cause by tlie plaintiff. 
Nolle v. Garland, 1 Rfad. 344. 

4. When a bill is merely for a disco¬ 

very, a defendant, upon putting in a suffi¬ 
cient answer, may move for hie costs; but 
not when the bill prays relief, although 
the relief is only prayed as against the 
other defeudants; for the .court caoiiot 
examine tbe record to see if the plaintiff, 
under the general prayer, is not entitled to 
some relief against such defen^ot. At¬ 
torney Generd v, Burch, 4 Jf §. 
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DISSEISIN. 


1. There may be a seisin of an equita¬ 
ble estate, but there can be no disseiMn of 
it; b ecause disseisin must be of Jie entire 
estate, and also because a tortuous act ran 
never be the foiindalioo of an equitable 
title. CAolmoitdclfi/ v. Clinton, 

2 Mcr. 357. 

2. Cestui tfuc trust having a substan¬ 
tive, indeppiidenl possession may gain the 
legal estate by disseisin; but a mortgagor 


cannot disseise his mortgagee, beranse 
ins possession rs that of the mortgagee. 
IM, 2Mer. 36‘1, 

3 W'here possession can be referred to a 
gooil title, It cannot, in a court of equity, 
be treait*d as acquired by disseisin. Conry~ 
V. CauljUU, 2 11. iV B. 272. 

4. Possession and receipt of rent will 
aiiioiint to a disseisin, and give an estate, 
upon which a ihie will operate. Ibid, 


DISSENTKUS. 


1. Dissenting e-itiil)li‘'hni''nts will 1j<* j 

su))i)Oiled by a court ol equily, il tin- 
rloelnne preached is tolerated hy law. 
l)a\ts v.Jt/ihins, 3 \’. iV B. 158. 

2. Dissenters may sue, liy inibinia- 
i-on, in the Attorney Cieiieial’s iMine, lor 
. iiarity estates belonging to iheiiu At- 
torney Ocmral v. Lord Dudley, 

Coop. 1 t(i. 

3. A eoiirt of equity is bound to ad¬ 

minister trusts for the benetit of Protes¬ 
tant dissenting congregations. Attormy 
C jicral V. Fcarson, 3 Mer. jyii. 


4. Tlie policy of the established 
i church, whicli gucsthe niimstc- an estate 
lor hie ill his otiicc, does not evleiid to the 
case o( ihssenicrs, so as to prevent the court 
fioiii sanctioning Inc appointment of a 
minister to a dis-enting ctuigregation, for 
a limited period, and not lor life, pro¬ 
vided such be the usage t>f the members, 
or the provisions of the trust, which the 
court is culled upon to establish. ]bid, 

3 Mer. 402. 


DOMICIL. 


1 . Real property must be regulated by 
the law of the country where the laud 
lies: personal property by that of the 
domicil. Biodie v, liarrt/, 

• 2'V.^ B. 131. 

2. Tin intestate was domiciled m 
England, and left real estate in Scotland; 
the heir being one of-the next of kin, was 
held entitled to share according to tlie 
law of England, without being subject to 
the conditiop of collating the real estate 
according to the law of Scotland, Ibid. 

3. Where the intestate is domiciled in 
England, his real estate in Scotland will 
be’t’hai^^ with a hereditable bond os 
the pfsinary fund^ according to the law 
ofSetfdand; and not exonerated by the 


personal estate according to the law of 
England. Ibid, 2 V. & B. 132. 

4. T. P., a native of England, domi¬ 
ciled in Guernsey, died intestate, leaving 
a widow, and infant children by her and 
also hy a former wife.-- The - Royal 
Court of Guernsey*appointed the widow 
guardian of her cbildren, and another 
person guardian of those of the first 
marriage; and these giiardians, under the 
authority of the Royal Court, sold the 
property of the intestate, and invested 
the produce in the English funds: after¬ 
wards the widow comes to England with 
her children, and is domiciled here, and 
two of the children died. Held that the 
law of England is to govern the succes- 
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Bion, the domicil of the children being, 
according to the opinion of foreign juriets, 
(our own law being silent on the subject), 
to follow the domicil of the surviving 
.mpther, where no fraudulent intention 
can be imputed: and fraud may be pre* 


earned where no reasonable cause appears 
fbr the removal t but in this case, the 
mother being a native of England, her 
ivturn was natural, and not to he attri> 
buted to an improper motive. Pottinger 
V. Wightmanf i Mer. 6'7. 


DONATIO MORTIS CAUSA. 


. I. There may be a donatio mortis causd 
of a bond, though not of a simple coti- 
tract debt, nor by the delivery of a sym¬ 
bol ; and where a bond was given in 
extremist the donor saying, “there, take 
that, and keep it,” and the donor died 
two days after, it was held to be a donatio 
mortis causa : for if a gift is made in ex¬ 
pectation of death, there is an implied 


condition, that it is to be held only in 
the case of death; and the bond being 
given in the extremity of sickness, such 
a condition is to be inferred. I’he donee 
was declared entitled to the bond, and 
also, indemnifying the executors, to be at 
liberty to use their names. Gardner v. 
Parkert S Mad. 184. 


dower. 
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1. When barred. 

1. A covenant by the husband, that 
bis heirs, executors, or administrators, 
shall pay the wife an annuity for her life, in 
full for her joiRture, and in bar of dower, 
though without expressing that it shall 
be charged on any particular lands, or 
be seeu^ out of lands geuen^Iy, is a 
equitable jointure, within the ate* 
tute, S7 Hen. 8. Xhury v. Drury^ 

2 Eden, 39* 

£arl StKimghamkirs v. Drury, 

2 Eihin, 80. 3 Bro. P. C. 492* 
The husband, previously to the man* 
gAve a bond to the wife’s mo- 
tWy conditioiMd for the eettlment of 
land to the wife, for life, in bar of dower; 
WiA after decease to the uses of the 
marriage (adiicb settlement was liberal 
and reasonable, m regard to the wifa'a 
fortsae); and aftar 4bt maciiage, but dur* 


) ing a period of disagreement and separa¬ 
tion, the settlement was executeil ac¬ 
cordingly, the wife being made a party. 
This shall preclude the wife from her 
legal claim of dower; and it is no 
objection that the wife was no party to 
the bond, or was a feme covert at the 
time when she joined in the execution uf 
the settlement; and as the bond was 
good for the issue of the marriage, so 
it must be for the wife, for it cannot be 
set aside as to one,party, and deemed good 
as to the other. £steourt v. Esicourt, 

1 Cov, 20. 

3. To bar a sridow of her dower, by • 
provision made by will, there must be a 
clear in^cation that such was (he testa¬ 
tor’s intention i or U must appear tbat 
spme other parts of the testator’s ditposi* 
tioo of fail ^woperty would. be defimted, 
by the widow’s taking both the proviskm 
under the will and dower} and the tes|a>* 
tor having given all his rj^ and persoiisl 
estate on trust, in the first ^laee to pay 
such provision to the wife; and after pay- 
meat tbereui^ to .pay and .aj^i^ lhe i«» 
sidae amojitg bjs chiidreo, Is iNgtlif Uself 
sufiicjeut m 'Jmw :4Bwer#, r* 

Vtdstmr 1 Coi^'447« 
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4. Conveyance to J, R., h» heirs, 
and assigns, to such uses as J. R. should 
appoint; and in default of appointment to 
J. R. in fee. J. R., who was married, by 
lease and release and appointment con¬ 
veyed to a purchaser. Whether the wife 
of J. R., if she survived him, would be 
entitled to dower— Quare. Jiaif v, 

5 Mad. 3i0. 


II. COSTS OF SUIT FOR, 

1. Though by analogy to the law, 
costs do not follow a decree for dower 
merely, they are given upon vexatious re¬ 
sistance. Worgan v. Hyder, 

I Y. & B. 20. 


EAST INDIA COMPANY. 


1. The by-law of the East India Com¬ 
pany, which requires a discovery by answer 
to a bill in equity, as to transactions upon 


which penalties were imposed, applies 
only to the case of a suit by the company. 
Paxton V. Douglas, 16 Yes. 8S9. 


ELECTION. 


Page 

I. FRINCIPtES AND EFFECT OF 


ELECTION. 183 

II. WHO ARE CAVABLE OF ELEC¬ 

TION . 184 

III. UNDER OR Al AINST A WILL, id. 

(a) By the Heir .. ib. 

(р) By the JVidtno .......... 185 

(с) By Devisee ib, 

lY. UNDER A MARRIAGE SETTLE¬ 
MENT *. 187 

Y. IN JUDICIAL PROCEEDINGS.. i6. 


Y. Principles of Election. 

1. A person is not bound to elect 
mtiMHit a knowledge of the fund. 

&dteld V. l^erROtt, 1 Eden, (54. 

Ckaimert ?. Sforil, 2 Y, & B. 222. 

IHUon V, 'barker, 1 Wil. 253. 

1 owan. 359* 

9. A dense may be made by rais¬ 
ing R CRSe of election exprenriy, or by 
cU^ vnpiicatioo* Dashetoood v. Pty^ 
- > 18 Yes. 41.' 

3. Whem R case of dectioa is raised, 


it does not give a right to retain the thing 
itself, though it may give a right to com¬ 
pensation out of something else. Ibid, 

18 Yes. 49. 

4. The principle of putting a person 
to his election under a contract, is, that 
if he will not give the price the parties 
meant him to give, lie shall not have the 
thing contracted for. Green v. Green, 

2 Mer. ^4. 19 V*es. 6’()8. 

5. Question as to election is diderent 
wheie it arises under a will, and where 
under an express contract, as in the case 
of a marriage settlement. Ibid, 

2 Mer. 95. 

6. Rule of equity, that a person taking 
benefits under a will, shall not; be permit-* 
ted to disturb the dispositions made by it.) 
liendleskam v. Woo^ord, 

I Dow, 249, 254. 

7. It 18 not to be supposed, prmafade, 
that a testator disposes of that which is 
not his own, so as to raise a case- of elec¬ 
tion. It is only by demonstration plain 
nr by necessary implication, meaning by 
that, the utter improbability that he 
could have meant otherwise, that the 
case is raised. And it rests upon those 
contending for a case of election, to 
show that there is diat manifest plain 
demoRStratioB, and that utter improha- 
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bility* Lord Ranclife v. Parkyns, 

6 Dow, 179. 

8. Right of election will be barred by 
Bcuaiescetice. Tibbits v. Ttblnls, 

19 Ves. 6()2, 663. 

9. As to the effect of election against 
the will, whether compensation or for¬ 
feiture—Queers. Tibbits v. Tibbits, 

^ 19 Ves. ()5f>. 

Green v. Greeny 52 Mer. 93* 

II. Who ake CAPAitLE of election. 

1. A lunatic is incapable of election. 

jtshhtf V. Palmery 1 Mer. t?9(>* 

2. An infant cannot nioke an election. 

Vorbes V. Mvfaity 18 Ves. 393. 

Van, V. Barnety 19 111. 

3. - . Where infants were bound to elect, 
to take under or against a will, it was re¬ 
ferred to the Master,.to inquiie which 
wa* for their benefit. Gretton v. H'tuard, 

1 Swan. .»13. 

III. Unokr or against a Will. 

(a) By the Heir. 

1. Testator was possessed of fn-chold 
estate, and copyhold not surrendered; 
of which copyhold bis mansion-house 
was part: and after certain legacie.«!, he 
devises all his real and personal estate ^ 
to his wife for life; remainder to hi? heir 
at law. An expression in the if she 

ehould think proper to re.'-ide at ins said 
mansion-house,” makes manifest the in¬ 
tention of the testator, to devise bis copy- 
hold; and the heir, therefore, must he 
put to his election. Unvtt v. Wilkes, 

2 F-den, 187. 

’ 2. A residuary devise of real and per¬ 
sonal estate, part was copyhold, inter¬ 
mixed with freehold, and not suirendeied: 
this not being for creilitoi’s wile or chil¬ 
dren, IS not suflicient to reise. a case of 
election, or the supplying the want of 
a surrender against the customary heir. 
Judd V. Pratt, 15 Ves. 390. 

3. Devise of all freehold and cofiyhold 

estatest the copyholds.were surrendered; 
but testatrix afterwards exchanged for 
other copyholds, which were not. '1 he heir 
ciciming beneficially under the will was 
put to his election. Prank v. Lady Stan- 
disJiy 15 Ves. 391 (»). 

4. Heir at law, of heritable property 
in Scotland, who is also u legatee of per¬ 
sonal prtqieriy in England, will be put to 
bis eleciiimi Bmdie v. Barry, 

. ■.«.V,& B. 127. 


Under or against a JVilt. 

5. As to the reason of the distinction 
between conditions implied and expressed, 
with reference to election, as applied to 
freehold and copyhold estates against the 
heir— Qua-re. Ibid, 2 V. & B. 130. 

o'. 'I'hc question, whether an instrument 
of any given nature or form, is to be read 
against an heir at law, for tlie purpose of 
putting him to an election, as belonging 
to the law of real ptoperty, must be 
determined by the statute legulating de¬ 
vises of land. Ibtd, 2 V. & B. 132. 

7. Flection against a Scotch heir, 
claiming under an Englisli will, is not 
cunti oiled by the law of death-bed. Ibid, 

2 V. & B. 134. 

8. Heir put to bis election, between 
estiiles devised to Inin, and estates de¬ 
scended : the devisor having been tenant 
in tail of some, and tenant for life, with 
the reversion in fee, of others, hut a re¬ 
covery sulined of some estates: cld, 
to be no election. Wilbi/ll'ilby, 

2 V. & B. 187. 

9. The ground of election against the 
heir, not only is an implied condition, 
that he shall roiifiim the whole will but 
also the intention, that it the condition 
shall not be complied with, to give the 
disa; poinled devisees, nut of the estates 
over which the devi.^or had a power, a 
henetit correspondent to lliat of which 
they are deprived, by such non-rompli- 
aiicc; and the roiisti action of the will is, 
therefiiie, to the heir absolutely, he con¬ 
firming the will; but, if nut, then in trust 
fill- the disappointed ilevisces, as to so 
much of the estate given to iiim, as shall 
be eijual in value to the estates intended 
for them. Ibid, 2 V. 2k B. 19O. 

10. Though at law, a devise in fee 

to the heir is inoperative, it would, in 
equity, be subject to the doctrine of elec¬ 
tion. Ibkl. 

11. A. by will, not attested to as to 

pass real estate, devised lands t(> B., who 
receives the rents; and by a willy al«o not 
attested as to jiass real estate, gives the 
lands, tpgelber with.a legacy, u> Ibejbeir 
at law oi A. The heir will not be put 
to bis election, but may receive the legacy, 
and also call for an account of flie repts 
received by B., in her lifetime. Gardiner 
v.Fell, IJ.&W. 2i 

12. Testator makes his w\ll, and gives 
various legacies to bis heir at law. Sub¬ 
sequently to the date of the will, be con¬ 
tracts for the purchase of several freehold 
estates; wbicb, as was clear on tins fwe 
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of the will, he intended should not go to 
the heir at law, but to the executors, for 
the purp«ises of the will- The heir at 
law will not he permitted to take the es¬ 
tates, as heir at law, and also the henelits 
given him under the will, but must elect 
between them. Rmdkiham v, IVoodford, 

1 Dow, 2+y. 

13. Where, in a devise to a sou, who 
was heir at law, words of iccoimnenda- 
tiuii were construed us amounting to a 
trust for others, the heir was put to his 
election. Tibbits v. Tibbits, 

ly Ves. 6b6. 

(l>) By the iridotc. 

1 . A devise of all testator’s freehold 
estates, suliject to an am.uity, duiing wi¬ 
dowhood, to Ins wile : the mtcnUon is 
in.iinlest, that I he annuity i.s in bar u( 
doner, and shf will be pul to her election. 
Aniohl V, Kcnijifitiud. 2 Lden, 'JJO. 

2 . IVbeie the testator directed ai! Ins 
real and peisonal est.ite to be equally 
divided between bis wile .iiai iwo «Inldren : 
"iicli disposition being nicousi'tent with 
- 1.0 claim of dowei, the widow was put to 
her election. Cluditicrs v. Stunt, 

2 cV 13. 222. 

3. A widow will not be put to lier 
ideciirni, by a devise to her for lite ol a 
inaosioii-bouse, and lilly acres held with 
It, being part ol llic same estate, out ol 
wnicb she claimed dower. Lord Dor- 
chntcr v. Earl of 

Coop. 3Jy. 

4. To put the wife to her election, 
(here must be a clear intention to exclude 
her from dower, either c.vprfessetl or im¬ 
plied ; ann such an iiilenlion is not to be im¬ 
plied, citlur from the gilt of pariirular mes¬ 
suages and lieredilamcnt.s to the wife, for 
lite, or trom an anniiity being provided 
for her: but where, in addilimi, the tes¬ 
tator directed the trustees, to whom he 
devised in general all his real estate, to 
perniit his daughter to use, occujiy, anil 
enjoy, a certain freehold house for life, 
intending a personal use, occupation, anu 
enjoyniei^of the house, inconsistent with 
the widows right to dower out of it, the 
directiuo would have been in vain, unless 
he had! previously given siwh an estate 
to the trustees, as would enable them to 
secure such occupation and enjoyment; 
and as this house was but a pan of a ge¬ 
neral devise of all bis real estate, the 
testator would not have given it free from 


dower, unless he had also so given his whole 
real estate. The court held, tlierefore, 
that from evident intention of the testa¬ 
tor, the wile should be pul to her election. 
MiuU V. Brain, 4 Mad. Up- 

3 . 'I'lie testator devises to trustees and 
their heirs, his farm of one hundred and 
ihirly-six acres, upon trust, to curry on the 
business thereof, or let the same on lease 
during the minoritv of his daughlci, and 
lor iier benefit. The widow, a devisee, 
is put to liiT ehclion, in respect of lur 
(lower out of this farm; because, the 
testator’s intention was, that the trustees 
should he possessed ol the eiititc* (arm, 
and her title to bower would disappoint 
that intention. Butcher v. Kemp, 

5 Mad. 6l, 

C. AViien A. by deed conveys properly 
(o bis wile, and Ibeti by will devises the 
same, with other propertj, to her for life, 
the wife must elect. Etrafl'ord v. Bourl/, 

'l 13. iS: 13. 1. 

(c) By Devisee. 

1 . I’.irl ol testator’s estate being in 
Settlement, be devised all bis estates, iVc. 
in gciicial wolds : this was held not to be 
siicli ail iniliralimi ot the testator’s inleu- 
tioii to (h.'pose of that over which he had 
no power, as to Induce a comt to compel 
llie devisee to elect. J'oinstir v, Ct/floii, 

1 Kden, 3.32. 

2 . As to iiiipliiil election; the will 

imposing an express t^ec.tion in favor ot 
another person — (Ja.nc. Dashxiood v. 
l’*y(oii, lS\'< s. 27* 

3. An unattested will is so totally void 
as to freehold estates, that the comt can¬ 
not ioek into it so as to raise a case of 
flection. So, win re the leslalor liad exe¬ 
cuted a will, devising his real estate to 
all Ins daughters, and afterwards gave 
inslructions for another will, by winch 
he gave Ins leal estate to bij two eldest 
daughters, and a pecuniary legacy to tlie 
third, blit died before such second will 
could be executed, and the ecclesiastical 
court grunted probate of the written in¬ 
structions: held, that the testator's ihiid 
daughter took her share of the real estate 
under the first will, and the legacy unticr 
the second, without being put to her 
election. Caryv.Askne, 1 Cox, 241. 

4. A. being tenant tor life, under his 
marriage settlement, of certain estates, 
with remainder to his lirsl and other sons, 
in tail, with remainder to himself m iee; 
and being in citiharrosscd ciicumstiuiccs, 

BB 
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rntered into some a^re^ment with B. his rot snffirirnt cvidenw, possfssion undpr 
only son; of wliirh the purticulars did not the ciicumstances being equivocal os re¬ 
appear; but by virtue of which Jh eii- ferrible to eitlior riglit; but that the exe- 
tered into possession of the limited estates, cution of deeds, containing recitals of the 
B.; by his will, devised to A. all his pei- characters of (!evi.see, in which the daugh- 
snnal estate, and also appointed him cxe- it-rs cUiiir.ul, and the exercise of a power 
cutor; and further devised to him all his ir. dispose of the estates in that cbnracler, 
estates in general terms for life; and honi amoiiiitc'd to ronrlnsive evidence of their 
and after his decease the. settled estates rlection to take as devisees for life tinder 
by name; and also other estates of which tlie will of the father, by which election 
lie was sei«e(l in fee, to C. and I)., his the [.laintilf was houml; hut that he was 
sisters of the half blood, as tenants in j entaled to put K, to his elertion, to take 
common in fee, : lie also by a rodicil de- j ritlar the h gary nnrlcr D.’s will, or the 
vised to A. an after-purchased frediohl, I part of the settled estate under the hmita- 
and died. A., the fat o’-, pioviii the j tion. and whieli had been df vised to tj. 
will, mid entered into possession of all I I'ttilcr, 1 Mil. 2.'>3. 

the feViSed premises, and suhseijiK otlv | 1 Swan. 

tnorlgagfd the Ireehold estate so (ievised ; 5. l?v the will of S., A., his widow, 

by the codicil. By his will, dated six : took a life inti test, end his six children 
weeks after his son’s death, he devised i the remainder in fee, as teoaols in com- 
tlie settled, and all his otlici estatts, to . mon, in Ins real estates, ot ihe annual va- 
irustees, for a tenn, to atsemom' for hie oi Xs70; A., haviii”, under the erro- 
thc payment of his debts, leiawal (d ! of nos expectation of acijiiinrg an ai,so)iite 
lives, &c. wiili remainder to C. and 1). ! powir at tlisposiiion, levied a tine o( liei 
as t(mints ill common for hie, rcmauuli r ; husband’s estates, dcvi'-ed a jmrtion ol 
to tbeir issue in sliict settlement, Wiib an j tl eni, v\otth about .i'1.35 per iiiiiinm, to 
iiltimalp remainder to F. lor hie. On i 0., hei gnind.son, in lee; anothci portion 
A.’s diath, C. anil 1). eiite.red into po^.ies- j of like aiiiomit, togeiber with an (state ol 
sion, and continued for fourteen mmis, 1 her own at N., ot the aimiial value ot 
vvlien C. died without issue, haviur, I'V j .t'll.r, tor the benelil of the wiriow and 
will, devised all her estates to IX lo !(e. j clnlchen oi \V., her eide.‘'l son: and the 
I). continued in pcisscssion dining Ini hie ' irsidne, vvovlh about .K-On per annum, to 
for twenty niiK' years, and jreipiemlj and ; lier danahlir F, in fee; W. being entitled 
distinctly lecogni/ed her ialhei’s will, j under the will of S., as oik' of Ins children, 
and recited the powers thereby given | to oiu-sixth, mid, as heir to ihue of his 
)ier to cluirge the settled estates with ’ hrolh<'r!- w'ho di«'d williout issue, to three- 
fine, &c. and died without Issue, having ‘ sixths of his ialhei’s estates, devised all 
G. her hi ir at law ; and, alter hav ing b\ ■ his n ul estate for the lx nelit of his widow- 
will devis>'d part of the settled estate to j and ehildieii, and died shortly helore his 
G. in fee, the residue to F.. in fee, hiil ! motiiti A. The widow and children of 
wh(' died in her liietirne, gave a legacy W. electing to take under the will oi S., 
to F. of .£500, and alto appointed liiin and in ojiposilion lo that of A., and by 
her executor. On a bill hied by G. tliat election fiiistraliiig, lo the c.xtent of 
against F. who claini(;d m. (stale lor lilc .£1.5.5 per annum, the disposition of the 
under the limit.itio(( in A.’s will, pniy.og latter in favor of E., E. is entitled to the 
a declaration that A., by accepting the estate at N. in partial conr,iensali< n. 
benefits under B.’s will, had elected to Or(ttim v. lltmanf, 1 Swan. 40.9. 

take by such devise, and to conform to 6. Father seised in fee of a manor and 
its provisions; and by a sii|iplementai lands, tS:c in II., by settlement on his sc- 
bill, praying also that F. might elect to cond man iage.limits estates tail to thesons 
take under or against the w'lll of 1>.; of the marriage, in his lands, Acc, in li.. 
Held, that the plaintill, calling upon the wilhoni menlioning the nniiior, wiUi the 
court to deprive llic oefeiidmit of his leg;al utlimule lemanider in the lands lo himself 
estate, was bound to cstal-lish an indis- and his heirs. 'Fhe father having still llie 
putable title; that acts of a Jiarty to con- manor oi 11., and the reversion in fee of 
stitute election must imply a knowledge the lands, ^r. and having two sous of the 
of the rights between which he elects, marriage, aflci wards makes a will by 
und an intention to elect, of which, in which he devises all his manor and lands, 
ibis case, as to A.'s election, tliere was &c. in B. and R. to his suns for life, with 
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remainders to tlicir sons in tail. There 
were expressions in the will from which it 
might have been inferrcil that the testator 
intiaided to devise iiniiiediutc esiates lor 
life to his sons, not only in the tiiunor 
wliicli was his own, but in the lands, &c, 
in L , in whicli Uicy had estates tail under 
the settlement, and thereby to raise a case 
of election: but that in the will lie ex- 
piesbly ratilies and confirms the settlc- 
nicnt, and every thing therein contained. 
Held by the Court of Chancery that tins 
was not a case of election, and the judg¬ 
ment ahiriiii'd 'm dom. pruc. IjOid Ran- I 
eHj/’c \. Parku''i>, Gllow, Ity. , 

7. A case ol election cannot be laised 
against the express declaiation ol inten¬ 
tion to the contrary, as in this case the 
coidirining the settlement oy the will; ! 
and it is ddlicult to apply the doctrine to 
any case where the testator has a piesent 
inleresl in the estate devised, although it 
may not be eiitiuly his own. I\r J.nn: 
/JA/oll, Ikfd. 


the last mentioned estates, to which he 
was entitled as tenant in tail under the 
‘!<-ltlen)eiit, and brings ejectments to reco¬ 
ver possession of those to wlneb bis father 
was entitled us tenant in tail at the lime 
of the execution of the settlement, and 
into which the plaintitf had entered on his 
death as leiiunt fur life under tl.e settle¬ 
ment, the estate tail of the lather not hav¬ 
ing been barred, and therefore the estate 
not duly conveyed to the uses ol the set¬ 
tlement. An nijuuct’on was grunted, on 
the ground of election, to restrain the dc- 
lendant tiom jiroeeeiliiig in these ejccl- 
mt'iils. Ur'.in v. (inen, 

1<1 Ves. (i()5, Q Mer. 8G. 

3. Wlien a )iaity elects um!i r a setlle- 
mrnt to take oi.c of tv\o bcmiicial iiiler- 
est'-, whether he is lioiiiul in equity only 
to makcM-ompt-ji'-ullon to iLnse whom tins 
eli'CiKtn dUiUppoiula, or lo give U|) the 
other ab-ioluU'ly— Quurc, 2 Aler. t)j. 

y. I.\’ JfDICIAL I’aOCCl'.TMNOS. 


S. The taking pos'-ession alone m i "- 
uorance of the riglits dev.sed, .•> not sul..- 
'ent evideuee of an eiieti.’ '. lint 
when such dcMsee takes deieii. e to ae 
eieetment Inou/jit lor the iie'..'.-iil ('i.iu.v. 
and there is a eoutinuauee ui lei-'-er-ieii 
lot a year, and a (U'cl.iia'.ou oi .m m- 
teiilion U) abide by tliewill; tiiia i- ^ul- 
hcient to pro\ e an election m i ic. Su nt- 
jurd V. PowcHy 1 l>. !»• 1. 

IV. USDEU A SETrJ.LMUXT- 

I 

1. Partial accession at the age of j 
twcnl}'-oui to a setlleinciit by a li male in- | 
fant, wi’l be coti'ilTued an electi'ni to abide , 
b) liuiwlr le. JMiliicf S'. Lord 1 ftir li'ml, j 

KS \ es.‘.> 77 . : 


I 1. Where ill!' faet, that the defendiitt 
' iS d' eiilv ve.\e(|^ [)V suits in I 'l'Uty and at 
! law lor ilie s.’.ine matter, i-. 'L-puled, it ii 
Iauii'd l^y releiencc to the m.i'-t'!. 

' G,,;'/ V, I fi hi 1 \ . LV Ll. Got. 

; l/'i.vM,'/, V flu'iiit, Jl'id. 

I J V. Liic 1 iV n. 3SJ. 

•J. A (daiulili'cull)'; in Ch itu > :\. aui. in. 
a loieeni iMtn 1 ni law, will le put lo Ins 
election. Pnhrs v. 

Ce.op. C.04. 

3. An Ollier, to jnit the r-hiiiitid to hia 
eleciioM, to pioceed.il law or inequity, 
IS Ol eouise; hut if such order is oh- 
t.i'i' 1 I pnti a ials<; siiegeviini', that the 
tinls aie lor the same matter, and such 
jilaiiily apjieai', the coint will dis.'haigc 
llie Older wnlioiM a leteieoee; but if 


2. By settlement made upon the mai- 
lii'geol I'-, vl. with the plamliif, teilaiii 
eslal(\s to winch E. C. was entitled as te¬ 
nant in “^ail ill reinaimler, were settled as 
to part l'> the use of E. (i. for life; remam- 
dor to the plaintiff for hte; remainder to 
the lirat and other sons of the inarriiige bi 
tail: and as to part to the use of E. H 
for life, reui undcr lo the first and olhei 
tons in tai^ iniinediutely on the determi¬ 
nation of his life estate. Other estates, to 
which the plaintiff was entitled in foe sim¬ 
ple, were, by the same settlement, convey¬ 
ed to similar uses, as were, the preceding 
after the death of E. G. and the plaintiff. 
Upon the death of E. G., the deiendunt 
(Ills only son and heir at law) enleis on 


there is any liiii'euUv, it i^ releried lo the 
master, and all proeeid.iii;'!, in Imlh 
e<tuiLs, aie staved in tile meantime. 
M;//., V. Ln/, ' 3 iV B ‘h 

•t. Alter an order for liie plaintiff to 
<leet, to pr.'ceeil at law or in equity, a re¬ 
ceiver upiioiuled hy the court cannot 
di&iiain lor lent wit out the plaiutitl’s 
oiidertakmg to piuceed in eqnitv only. 

JJiiVi V. i'Vy, It) Ves.‘277. 

Coop. 107. 

.5. Where the plaintiff in equity is also 
proceeding at. law, and it clearly ajipcars, 
or is admitted, that the ohject of the two 
procct'dmgs is substantially the same, the 
defundant, on pi.ttin/; i'l lii-^ an-.wo, ma\, 
at the same liiuc mm. I. i ..i .a let tha 
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the plaintiflT may elect, and an injunction 
to suiy proceedings at law until election. 
Hogur V. Cttrfis, 1 J. & W. 44.9. 

( 3 . Upon an application to discliaige 
an order, made on the plaintiff, to elect, 
whether he sliull proceed at law or in 
equity, the court will itself, if there is 
fact enough before it, decide, whether it 
be a ca^e of election or not, without 
sending it to the master. —— v. ——, 

2 Mad. 395. 

7. I'he plaintiff is entitled to a com¬ 
plete answer before he can be put to his 
election, to proceed at law or in equity; 
therefore, it is irregular ‘o obtain an or¬ 
der to elect, before the common time for 
filing exceptions is expired; and where 
fxception.s are filed, the rlefendant cannot 
move that tlic plaintitf may elect, till 
such exceptions aie answered or disposed 
of. }iroii ne v. Vui/utz, 5 ftlad. 24. 

8. A plea in bar to par 3 of the nlief 
sought by the bill, and an answer to tlie 
remainder, is not such an answer as tt> 
entitle the defendant to an order, to put 
the plaintifl", suing at law, to his election: 
neither can a plea be considered as an an¬ 
swer lor such a purpose. I'lsltcr v. .lice, 

. 3 Mcr. do. 

9 . The defendant, under an agieemcnt 
to take a lease fioin th(‘ itlamtill, was let 
into possession. The jdaiutitf filed a liill 
for u specific peiformancc of the agree¬ 
ment, and brought an action foi use and 
occupation. 'I'iie master, upon a le- 
ferciice, reported, that the defendant was 
proceeding at law and in equity, lor the 
same matter: e.xccption to the report 


was oveimled; since, if the court should 
decree a specific performance, it would of 
course decree an account of rent, due 
under the agreement. Carrick v. I'o«ng, 

4 Mad. 437 . 

10. Where the plaintiff is proceeding 

against the defendant for specific perform¬ 
ance of an alleged agreement for a mort¬ 
gage, entered into by the. defendant’s tes¬ 
tator, for securing money advanced to 
him on such agreement, and other debts ; 
and also for ail assignment of a bond, al¬ 
leged to have been satisfied by the plain¬ 
tiff’s testator, and constituting part of 
the plaintifl’s demand, the court will com¬ 
pel him to elect one of such objects of 
the pr.iyer of his bill, on the gtouiid of in¬ 
consistency in ihf application for both at 
the same lime; and m this case, the plain- 
titV having elected to pray an assign¬ 
ment of the bond, a reference to the. de¬ 
puty remembrancer was ordered, to a.-.rer- 
laiii the fact of the paynient of tlie debt; 
anti it paid, the nature of it. Jachoti v. 
lladfuid, 4 Price, 271'. 

11. Aftee answer put in, if the plain¬ 
tiff jiroceeds at law, the defendant may 
call on him to elect in winch couit he wili 
sue. Mocker V. JlccJt 1 ll. tSr IJ. 318. 

1C. Pioceeding at law and in equity 
for the same demantl, at the samo 
time, would occasion a clashing of juris¬ 
diction, luconsislent with the ends of 
justice. Ikut. 3jy. 

13. A parly cannot proceed, boili at 
law and in eiputy, for the same matter, 
lint must make his election, licrtial v. 
Marquis tif' Donegaly 3 Dow, 147 • 


ERROR, WRIT OF. 


1. Wiit t)f error generally stays exe¬ 
cution 111 civil cases hut not in criiiiiiial. 
Jiuguenia v. liaseley, 15 \ t;s. 180. 

2. Attachment by the plaintitls in the 
Lord Mayor’s Court on property of the 
defendant in the hands of a garnishee. 
Defendant, residing at Hamburgh, is not 
fiunimoned, and a verdict is obtained by 
the plaintifis; by virtue of which the mo¬ 
ney is paid them, on their giving security 
to restore the same in case the defendant 
shall witiun a year and a day appear to, 
and give bail to answer, ^c. according to 
the custom. 


Defendant appears and pleadis to the 
juriMliction; pliiinlifl’s reply: and dc- 
Icndanl joins issue as to part and de¬ 
murs to the other part of the replication, 
and obtains judgpient both on argument 
of the demurrer, and afterwards on trial 
of the issue. In the iiitervah between the 
two judgments, plaintifis present a peti¬ 
tion to the Lord Chancellor for a com¬ 
mission and writ of error, which are 
granted. On motion of the defendant, 
both the commission and writ are super¬ 
seded on the ground of misrepresentation 
ill the petition 09 which they issued; by 
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which it was alleged that the defendant 
had been smnroon^, when no summons 
had issued; that the validity of the de¬ 
fendant’s plea had been argued on a de¬ 
murrer to the replication, making no men¬ 
tion of the defendant having joined issue 
as U part, which issue had not been 
tried at the time of presenting the peti¬ 
tion, and other misrepiesenUtions. 'i'he 
mutiuu was further supported on the 


ground of the comffiission and writ hav» 
ing been sued out merely for delay, as was 
manifest from the plaintiffs not having 
proceeded therein; it being also contend¬ 
ed, that if the court would not supersede, 
then the defendant ought to he at liberty 
to take out execution notwithstanding, 
such proceedings not amounting to a 

ct'.sitt ixccutio; but as to the latter point_ 

Quu-rc. Traub v. Schmidt, 3 Aler. 632, 


J'.SCMEAT. 


I’age 

I. ORIOI.V AND N ATI-UK OV . 1 SJ; 

II. uniirrs amiiisiatk or jtik 

loiiu. ih. 


1. The'right of escheat is not foimded 
on want of an hen, but of a ten.iiit to 
perform the seivices, Jlur^ess v. ff 'hcate, 

1 Kden, 201,2 

2. An escheat was in its natine feu- 
and 111 del’.uik ol htirs ihe land strict¬ 
ly speaking reverted. ilwrgCAS V. U htutt., 

1 Kilen, ]i>l. 

3. The legal riglit of escheat arises un¬ 
der the law of enieotlment, by which the 
lord gave the land to the tenant and bis 
heirs, uiiJer a tacit condition to revert, 
if hed' d without heirs; and the lati¬ 
tude altcnvards given to the donee to Jiold 
to himself, his heirs and assigns, reduced 
the cundiliou of reverter to the single 
event of dcjcctum tenentis dejurc. 

Ibid, 241,2*2. 

4 - 'l*he law of escheats had no regard 
to the te.iant’s right to the land, but only 
to his right of seisin. Ibid, 243. 

5. Conliecations are repugnant to the 
genius of a free country, and confined to 
the single case of a vacant possession. 

Ibid, 253. 

n. RienTS AND Estate of the Lord. 

1. The crown takes an estate by forfei- i 
tore, subject to the engagements and in- I 
cumbriinecs of the person forfeiting; but 


in general an escheat is taken, free from 
any ('(jiniahle claim ; and the ftpiinon that 
ilic luid lakes the tTchcat, subject Ui the 
trust, seems not wanaiiled. Hur^tss v. 
l\ hu’lc, 1 Kdt‘11,203. 

2. 1 or the jairpnse of binding the lord 

in escheat, dieds have been held good 
agaiiisl him, winch would have been void 
111 other icspects. Ibid, 209 . 

3. So far is the lord from being entitled 
to a hnielit as lieir or assignee, that he is 
distinguished from both; and excluded 
from the privilege which the heir had by 
coniinnti law, and the assignee by statute. 

Ibid, 208. 

4. In the case of a purchase, and ths 

money paid by the piirche.ser, who dies 
without heir helore any conveyance, the 
M. 11. thought that the lord could not pray 
a ronvpyaiice. J/hrf, 211. 

5. if a mortgagor were to die without 

hciis, and mortgagee in possession were 
to come against tlie personal representa¬ 
tives for the mortgage nnuiey, the Master 
of the Itolls ihoiiglii the court would com¬ 
pel him to reconvey, not to the lord by 
escheat, but to the personal representa¬ 
tives. Jbid. 

6. The escheat has no necessary but 

only a casual dependence upon the old 
use, which may he determined, and no 
new one raised, and ^ cl the lord have no 
claim to his escheat. Ibid, 258. 

7. The reason why there was no escheat 

in equity on the death of ccstvi que use 
without heirs was, that on such event no 
use remained,and consequently no grounds 
for the subpoena. Ibid, 244. 

8. In the i-ase of attainder of the ccatni 
que use, the crown at law is nut entitled 
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t»,thfe eschctU; and according to tbeana* j law, neither will the crown be entitled in, 
logy between truste in equity and uses at I case of a trust in equity* V^» 199« 


ESTATE. 


Page 

I. VESTING. 15)0 

II. CONVERSION OF ... ib. 

HI. KT.AI., CliAKGE UPON.193 

(a) ly/un created . ib. 

(b) Win n extinguished ....... 1 94 

IV. PERSONAL, when EXONERAT¬ 
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1. Vesting. 

1 . It is a general rule that leasehold 
estate, limited with freehold, vesta abso¬ 
lutely u|>on the birth of the first tenant in 
tail of the freehold, subject to the inten¬ 
tion, expressed or implied, that they sliull 
go together as long as the rules of law 
and equity permit. Lord Soutliampioii v. 
Marquis Hertford, 2 V. & U. 03. 

2. In all cases of grants of estates in 

lands, there must be u peison in issc to 
take when the estate vests by the grant. 
Crone v. Odell, 1 11. dc B. 453. 

3. The same principle applies to the 

case of a will. Ihid. 

II. Conversion of. 

See also Tritst, resulting, post. 

1 . Where part of an infant’s real estate 
was settled in jointure upon her mother; 
who being distressed, and about to sell her 
interest, a petition was presented, and the 
infant, upon • a reference to the master, 
and under an order of court, purchased it; 
and afterwards attained twenty-one, re¬ 
ceived a yeai* s rent, and died: held that 
the purchase, though made during iufancy, 
was to be considered as real estate. Jn- 
ymd V. Twync. 2 Eden, 148. 

: Where by marriage articles real and 

.pai«ooM.>^estate was to be settled to the 
uses of the marriage, but the articles did 
.not; empower the husband to convert the 
tDoaey into land, or the land into money; 
a ml estate purchased by him with part 

the perstii^ eetaieytuust be cousii^ed 


as personal estate. Loather v. Earl 
Westnmland, 1 Cox, 64. 

3. Lessor endorsed upon the lease an 

agreement to sell the inheritance of the 
premises to the lessee, if within a limited 
time he should be desirous of purchasing. 
Lessor dies, lessee assigns the agreement, 
and the assignee claims the right to pur¬ 
chase. The purchase money is personal 
estate, and most be considered as such 
under thq, will of the lessor. Louis v. 
Bennett, 1 Cox, i6'7» 

4. By marriage settlement £5CO wa$ 

assigned to trustees in trust, to lay the 
same out in land, vntli the consent of the 
wife, and to pay the rents to the wife for 
life, for her separate use ; remainder to the 
husband for life; and after the death of 
the survivor iu tru.st, to rotivey the samo 
as tlie wrfe should by deed or will appoint 5 
and iu default of appointment, iu trust 
for the right heirs of the wife for ever: 
proviso, that until such jiurrlmse should 
be made, the trustees should invest tlie 
money in the public funds, with the con¬ 
sent of the wife, and pay the dividends to 
the wife for life, fur her separate use; and 
after her death, to such persons as the 
rents of the lands to be purchased would 
go to, according to the limitations of the 
estate to be purchased; and to pay or 
transfer the principal sum of £500, or 
the stock in which the same should be in¬ 
vested, to such persons as, according to 
the limitations of the real estate, wouM 
be entitled to tlie inheritance of such lands. 
The money was never paid to the trus¬ 
tees, but remained in the hands of the 
hnsbaud at the deatli of the wife; and ^ 
having made no appointment, it <^ested in 
her heir a. law, (subject to tte life intitf- 
est of the husband); but the heir took ft 
as money, and therefore at her death it 
passed to .bis personal representatives. 
Russell y. Smythus, iCox, 91i* 

5. Devise of real estate In trust to sell, 
if the conversion to personal property is 
only for ^lartial purposes, as the paymeat 
of^bts, the surplus wtli be a lesaltiqg 
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trust for the heir; but if for the general 
))nrposes of the will, though it might re¬ 
sult to the heir, it would do so as personal 
property. Wright v. Wright, 

iG Ves. 1S8. ' 

6. Conversion directed by will of real j 
estat j into personal, not to all intents, bnl 
for the purpose only of answering legacies j 
and annuities; the real estate subject to | 
such charge, is a resulting trust tor the ' 
heir, and cannot he all’ected by an nnattest- 
tnl codicil bcciucalhing a lapsed share of j 
the residue. Hooper v. Goodum, 

18 Ves. ISG. 

See also King Dennison, \ 

1 V. & B. 272. i 

7. Conversion of real estate int«> per¬ 
sonal, coin|)lete for all the purposes of the 
will, is not a conversion for the next of 
kin in case of lapse, they not taking under 
the will. Hooper v. Gouduin, 

18 Ves, l65. 

8. Real estate cannot be converted into 

personal hv will, so as to enable the tes¬ 
tator to make a direct disposition of it by 
an unuttested codicil. Hooper v. Good- 
•aon, 18 Ves. 1C6. 

y. A. conveyed his copyhold estate in 
trust to sell, the money to be deemed part 
of his personal estate; and in tru-st for | 
such uses as he should by deed or will ap- i 
point; and in default of appointment, for J 
his right heir. A will executed on tlic i 
same day, hut not referring to the deed, 
directed a sale of other properly, and «lis- < 
posed of the personal estate in genci.il | 
let ms; this disposition is not applicable \ 
to the copyhold estate conveyed by the • 
deed, which went to the heir, even if con¬ 
verted, no use being declared by any sub- 
K queut instrument. IjOwcs v. Uackreard, 

18 Ves. 188. 

10. Testator gave all his real and per¬ 
sonal estat'* to bis executors in trust, to 
pay legacies; and, after a particular dis- 
positioiif gave the residue of his prupei ly 
in trust for his next of kin; directing his 
exeeulors tu pay my debts upon any evi¬ 
dence they might think proper, except the 
claims mentioned in Ihe margin: held a 
general conxerston into a mixed fund ap¬ 
plicable to nil debts, none being mentioned 
in the margin, on evidence satisfactory 
Co the executors, although not strictly le¬ 
gal, MUdredv. Robinson, ly Ves. 5S5. 

11. Where the testator gave the resi¬ 
due of his real and personal estate for such 
of his relations and kindred as bis trus- 
ieetf and executors sh^niikl tliiiik lit, and 


the trust was disappointed by the. death 
of the ttustecs, without executing the 
power: held, that the next of kin should 
lake such of the real estate as remained 
unsold, as hind, the will not operating as 
a conversion out and out, Walter v. 
Mmmdc, 19 Ves. 42G. 

12. Heal esiulc converted into personal 
out iind out, under a tiiisi to sell for the 
I jiaymeiit of <lehts, and to pay the residue 
I to the grantor, his executors, &c. and 
I falling thus impressed with the character 
of money to one who died an infant, and 
[ therefore incumpelent to elect to have it 
I reconverted. It was held to have passed 
I to his administratrix. Van v. Barnett, 

I . 19 Ves. 102, 

I 13. A very slight declaration by a 
j competent proprietor of money, directed 
to be laid out in land, will take from it 
j the character so impressed on it by the 
i instrument. Ibid, 19 Ves. 109 . 

j 14. It is a clear rule in equity, that 
j where real estate is directed to be con- 
1 verud into personal for a purpose, which 
' fails eillienwholly or partially, so far as 
. it fails, the money is considered as real 
; estate. Hill v. Cock, 1 V. & B. 174. 

15. \\ hen a testator means to convert 
real estate into pcisonalfor a particular 
purpose which cannot be served, the court 
will not infer any other purpose not ex¬ 
pressed. Ibid, 1 V.*Sr B. 175. 

iG. i’loperly, nothing is the personal 
estate of a testator that was not so at ins 
death, he may, however, soe.xpress himself 
as to shew something else was iuleiided; 
hut where there is nothing hut a direction 
to sell land, with au application of the 
money to a particular purpose, there is no 
instance of holding the surplus, after that 
]jurpose was answered, to form part of the 
personal estate, so as to pass by the resi- 
tluury bequest. Maugham v. Mason, 

1 V. it B. 416. 
17* Devise of veal estate in trust to 
sell, and out of the money so raised, 
and with the rents and profits till sale, to 
pay debts, &c. and with the surplus to 
niuintaiu and educate r‘'e daughter of the 
testatrix till twenty-one, or marriage; but 
if she should (he unmarried under twenty- 
oue, all sucii money as should remain in 
the hands of the trustees, or such parts of 
the real estates as should remain unsold, 
if any, to be to the use of testatrix’s sister. 
The daughter lived to attain twenty-one. 
Tlus is a conversion out and out; and 
the real estate remaining unsold at her 
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death, goee to her personal representar 
live. Ashby v. Palmer, 1 Mer. spO'. 

18. Land once impressed with the cha¬ 
racter of money, must remain so impressed 
until some person elects to take it in its 
original character as land. Ibid, 300. 

IP. Property most be taken not as it 
is, but as it ought to be, at the death of 
the party from whom the representatives 
claim. Ibid. 

20. By articles of settlement made pre¬ 
vious to the marriage of F. N. and E. S., 
the wife grants to trustees, &c. an undi¬ 
vided sixth part of certain estates fur 
eighty years, if S. N. sh uld so long Jive; 
and then, upon trust, (so soon as conve¬ 
nient after the death of S. N. and after 
settlement made by the husband of an 
estate called the F. estate, and of a rent 
charge of ;^26'0, to which he was entitled 
in reversion, expectant on the death of 
S. N.) absolutely to se.. and disjrose of 
the same, and apply the money arising 
from the sale thereof, and of the other 
premises after mentioned, upon the trusts 
after mentioned. By the same articles, 
the husband covenants, within two years, 
to convey the F. estate to the same trus¬ 
tees upon the like trusts as were declared 
as to the said undivided sixth; and like¬ 
wise covenants, within six months after 
the death of S. N., to settle upon them the 
.said rent charge upon the trusts mentioned. 
The trusts of the monies to arise by sale 
of all the premises directed to be sold, are 
therein declared to the husband fur life, 
then'to the issue of the marriage; and, in 
default of issue, as the husband should by 
deed&c. appoint. The husband dies iu the 
lifetime of 8. N., without issue, having 
by bis will, after confirming the marriage | 
articles, given to his wife all the real and 
personal estate to which he became en¬ 
titled by his marriage, and w bich should 
remain undisposed of at his death, and 
the residue of his personal estate; and 
appointed her bis executrix; and having 
devised all other his real estate to his 
wife for life, with remainder to the de¬ 
fendant. Mo sale took place at the 
death of S. N., and no settlement was 
nAade of the F. estate, according to the 
abides. The widow enters into posses¬ 
sion of the estate, conceiving herself to 
be x>nl^ entitled as tenant lor life, under 
the will of her husband; and upon her 
death the defendant entered as entitled in 
Remainder snder the same will. Held 
that the executor and -residuary legatee 


of the widow is entitled to have the F, 
estate sold, under the covenant in the 
marriage articles, and the produce paid 
to him as part of the personal estate of 
the widow: for the covenant to convey, 
being absolute and unqualified, the estate 
must be considered as having been con¬ 
verted into personally by the marriage 
articles; the testator could not be held 
to have elected to take it otherwise, the 
period of sale not having arrived when 
he died, and his will affording no evi¬ 
dence of an intention to pass it as real 
estate; and the widow could not, by any 
conduct of hers tending to sliow in what 
light she considered it, at all affect the 
question. Stead v. Newdigate, 

2 Mcr. 521. 

22. The testator devised and bequeath¬ 
ed certain of his real, and all his personal 
estate to trustees upon trust, to sell, and 
after payment of his debts and legacies, 
to pay the residue to testator’s wife. 2dly. 
testator devises certain other real estates 
to his said trustees, upon trust, to pay 
the rents and protits to his wife for life, 
and after her decease, to his son Thomas, 
for life; and after his decease, to sell the 
same, and apply the produce* to and 
am.>ng the son of his said son Thomas, 
and all other his said son’s children to be 
begotten, equally; to be vested interests in 
them, as and when they respectively attain 
twenty-one; but if they should all die 
before tvveiity-one, unmarried, and with¬ 
out issue, then such monies to be iu trust 
tur the testator’s other sons, Joseph and 
Robert, equally. 3d)y, the testator de¬ 
vised certain other freehold and lease¬ 
hold estates, to the same trustees, upon 
trust, to pay an annuity to his said son 
'rhutnas, and subject thereto to pay the 
rents and profits to his son Robert for 
life; and after his death, to sell the same, 
and apply the produce for the benefit of 
Robert’s children, and if Robect should 
have no children, tlicn to divide the 
money between testator's sons, Thoitias 
and Joseph, in equal shares, their execu¬ 
tors, tic. The testator’s wife, his son 
Robert, and the son, being the only child, 
of his son Thomas, died in tlje testator's 
lifetime; and the testator’s personal 
estate, by the lapse of certain pecuniaiy le¬ 
gacies, became more than sufficient to pay 
his debts and the legacies which were 
payable. Held, that under the first de¬ 
vise the whole interest resulted to the 
heir, and as leal estate, the devisor’s pur- 
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pose offale teiag. for »dutnbution, which 
bad no application in the events, that 
bad happened; that under the sfcond de« 
vise the heir became entitled, by lapse, 
to the moiety of the produce intended for 
Thomas’s eon; but there being an ob- 
vioi's purpose of sale, for the c.>nveniency 
of division between the children of 
Thomas, or failing them, between the 
testator's sons, Joseph and llobert, 
which convenience, still applied, such 
moiety was not land, but personal estate 
of the heir; and, that also under the 
third devise, the same purposes and prin¬ 
ciples applied to make it go to tlie heir 
as personal estate. v. Claxton, 

4 Mad. 484. 

23. Where a devisor directs liis real 

estate to he sold, and the produce applied 
to particular purposes, which partially 
fail, the heir is entitled to the part of the 
produce thus undispost-d of; and under 
every will, where the cpiestion is as to 
taking it tp real <ir personal estate, the 
true inquiry is, wlielhcr the devisor has 
expressed a purpose that, in the events 
wJiich have happened, the land .shall he 
converted into money. It it he, the 
purpose^f the devisor to give land to 
tile devisee, the land will descend to Ins 
heir; but if to give the price of land, it 
will, like other money, be part o. lii.s 
personal estate. Hid. 

24. Real property devised to tiustees 
to be sold, and the profits to be deemed 
part of the resi lue of the testator’s 
estate, and to go in aid (if necessary) of 
the rest of his property, in discharge of 
his pecuniary legacies, given either liy his 
will or any codicil thereto, would be 
considered in equity as personal property, 
*hid would go, in case of the legatee’s 
death, to personal representatives, al¬ 
though the residual^ legatee took the 
property in stata quo^ and the trustees 

^OBvert it into money, by sale, 
aci^^ng to the directions of the will, 
t|N^ ^tig nd claim to render such sale 
Attoriuy General v. Halford^ 

.. , * 1 Price, 426, 

S5. Where money is directed by will 
to be turned Into land, or land into mo¬ 
lt^, , they Shall be considered as that 
spbdds of ‘property into which they 
^ dimted to be turned. TregmmU v. 
Sydenkam,, . 3 Dow, 207. 


! III. Real, Cannae vrow.; 

(a) Where created. 

See also Tenant fob Life, post. 

Tenant in tait,, post. 

1. Where a debt exists, and the real 

estate is charged with the payment of 
it, the personal estate is still the primary 
fund to be resorted to for payment; but 
where a power is created of charging a 
real estate, and the party charges it not 
in satisfaction of an existing debt, but in 
favor of a particular person, tbe real 
estate must be resorted to. So where a 
remainder-nmn in fee, expectant on uu 
estate tail, limited such remainder to 
himself for life, rt.iiainder to trustees for 
a term of years, on trust, among other 
things, to raise and pay such sums of 
money as lie should by deed or will aj)- 
point, and afterwards by deed appointed, 
that, when the term came into posses¬ 
sion, tbe trustee should raise and pay 
X'2000 to W. and covenanted, that if 
the remainder should come into posses¬ 
sion ill his own lifetime, he would pay 
the £1000 ; but if not, and he should re¬ 
voke the term, then that his heirs, &r. 
should pay the ,£‘2000, with a proviso 
that if the tenant in tail should, by reco¬ 
very, bar llie remainder, tbe £2000 
should not be payable; and such remain¬ 
der-man afterwards, by will, revoked tbe 
uses of the first settlement, ‘‘ to all in¬ 
tents and purposes whatsoever, as if the 
same bad never been limitedand de¬ 
vised all the said premises “ subject, 
nevertheless, to payment of the said sura 
of £''J000,” and died. Held that the 
£2000 remained a charge on the devised 
premises, after the death of the tenant in 
tail, notwithstanding the revocation of 
the term, and that the personal estate of 
the remainder-man was not ajiplicable to 
the payment of it. Wilson v. Earl Dar~ 
lington, 1 Cox, 172. 

2. A mortgaged estate descended to 

the heir, who made a further mortgage 
of the premises, for payment of the 
simple contract debts (•: the mortgagor. 
This is not a debt to which the perscxAal 
estate of the heir is primarily liable, but 
both the mortgages are charges, in the 
first instance, on tbe land. Earl of Tan- 
kerville v. Fawcett, 1 Cox, 237. 

3. Devise to trustees for a term of 
yean in trust to raise money W payout 
^of all the testator’s debts and legacies^ atul 

CC 
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tulF)«ct to that term, testator limits} the 
estates in strict settlement, with the uUi- 
mate remainder to his own 'ri^ht heirs. 
By the falling in of the intenuediute linii- 
tatiOuB, A, and B. borame entitlrtl to the 
estate as right heirs of the testator. The 
testator's debts and legacies remaiuing 
unsatisfied, A. and B. executed joint bonds 
for the amount of them, and then A. died 
These bonds are colluletal seciiriiies only, 
and not debts of A., to which his per¬ 
sonal estate is primarily liable ; but they 
must be borne in the first instance by tlie 
devised estate. Basset v. Berdval, 

1 Cox, !2()8. 

See also Sia/ia v. Shajto, 1 Cux, 1207. 

4. Where a creditor takes a personal 
security, with a power ot calling fiir a 
real security, but neglects to avail him¬ 
self of such power, the debt is noc a 
charge upon the land. Williams v. Lueasy 

2 Cox, l6'0. 

5. Distinction extremely nice, perhaps 

not easy of application, between a charge 
on a devised estate to be created by the 
act of another, and a charge created by 
the devisor; to the extent of that charge, 
the intention appearing, on the face of 
the will, not to give to the devisee: in 
the former case the heir has no claim; in 
the latter, the particular object failing, be 
takes to the extent of the charge. Sidney 
V- Shelley, 19 V'^es. 3b'3. 

6. A devise after a direction that all 

the testator’s just debts shall he paid, or 
satisfied, amounts to a devise, subject to, 
and chargeable with debts. Kvtg v. De¬ 
nison, 1 V. & K. 174. 

7. There is a great difference between 
a devise upon trust, and a devise subject 
to a charge, though they are enforced in 
equity much in ih.: me way. Ibid, 

1 V. & B. 276. 

8. Real estate in Scotland belonging to 
an intestate domiciled in Englatul, will be 
charged with* heritable bonds as the pri¬ 
mary fund, according to the law of Scot¬ 
land^ and Will not be exonerated by the 
personal estate according to the law of 
England. . Brodie Barry, 

2 V. & B. 132. 
f9. After a general direction, that 

debts,- funeral, and testamentary charges 
shall be paid, and a bequest of the per- 
aoaal est^ite subject to the payment of 
the testator, in case bis 
pcrsopal should not be sufficient to 
same," charged his freS- i 
ht^;^i^otes with payment *'thereol^" > 
a»id,‘^* subject thereto,"' gave all bis free¬ 


hold and copyhold estates, whicjtii, he bad 
surrendered, nr intended to si^eader, to 
Uie 'ise pf the;.will. The. copyhold es¬ 
tates are ebargsd. JSoel v. Weston, 

2 V, & B. 26,9- 

10. A covenant, “ that iiotwitlistaiid- 
ingany former grant of 4>*1500, charged 
upon the whole estate of the covenantor, 
iliat ihe lands of Black Acre and White 
Acre shall stand-exoneiiited therefrom ; 
and that all bis. other binds and estates 
shall stand charged therewith, creates a 
charge on the lands of which he was llicn 
seised or possessed, though not specified 
hv name. Failner v. CyiirUn, 

" 2U. 2xB. 214. 

11. Distinction lielweeii a covenant, 
that all the estates of the covenantor are. 
charged with a sum of money, and that 
he will charge his estates: the former 
is a charge upon all covenantor's lands, 
the latter is not. Jbid, 2 B. & B. ’'23. 

12. Money laid out by an heir in com- 
pleteing a contract entered into by b*s >tn- 
cestor, hut not binding on him, a charge on 
the purchased lands. Savage v. Curt oil, 

1 B. & B. 265. 


(A) Where extinguished.^ 
See also Mkkccr, post. 




1. Where lands were devised, subject to. 
and charged with a sum not (xreediiig 
.£10,000, which testator afti^vvards di¬ 
rected to be paid to charities, and which 
was therefore void by the statute; held that 
the charge sunk for the benefit of the devi¬ 
see. Jadsonw llurlock, 2 I-den, 2<i3, 

2. Theie being a provision in a settle¬ 
ment of .£5000 for a child at tweiity-opc, 
the father by will added £^5000 more, and 
charged both sums upon the residue of his 
real estate. He subsequently charged the 
residue of the real estate with the pay¬ 
ment of debts and legacies in aid of bis 
personal estate : held that the providjim a 
real fund as auxiliary to the 

tate, must be intended for such paytn^ftts 
as would not naturally fall tl^e 
fund; and that therefore the'ebatg^. 
the £ 10,000, being a valid charge upua 
the land, was not aflecj^ ,1^ 4.he siihse- 
quetit cliiuse. in the^witt. 1V(ird v. Lord. 
Dudley, ^ ' 1 Cox, 438. . 
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4.. Devise of real estate to testator's 
wife, her heirs, and assigns; in trust, by 
sale of so ihticb and sneb parts of tiff pre- 
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tni«e<i at should iw nwpsiary, to advsiire 
and raistf 'fto much money ns would fully 
pay oft' and satisfy all bis just d'^bts and 
funeral expenses, and all' the 'residue to 
his wife for life; remainder to testator’s 
heirs on her body beg;<itten: testator gave 
to his uncle his tobacco-box, and all the 
residue of his personal estate whatsoever 
to his wife for ever, and ap;ioiiited her 
executrix; this is nut mifHcient to exone¬ 
rate the personal estate from the payment 
of debts. Strphenson V. HceUhcofe, 

1 Eden, 3S. 

2. A devise of all the testator’s real 
estate, to trnstecs, upon trust, to sell a 
competent part thereof, and in the first 
place, pay and discliurge all his debts and 
'legacies, and in the next place, reimborse 
themselves the costs of the trust; and after 
such payments, such part as should re¬ 
main unsold to be settled: and he declar¬ 
ed Ins meaning to be, that the whole 
money to be raised by such sale should 
he deemed and taken to be part of his per¬ 
sonal estate,and be bequeathed all the resi¬ 
due of his personal estate, of what nature 
and kind soever, after payment of Ins 
debts, funeral expenses, and legacie-j. This 
is a ch^ge of debts and legacies upon the 
real estate, but is not sufilcient to exo¬ 
nerate the personal estate from being lirsi 
applied in the payment of the debts and 
legacies. Earl Inchijum v. Prench, 

1 Cox, 1, 

3 < Devise “ subject to mortgage,” not 
sufficient to exo. erate personal estate. 
^stleya. Earl ofTankcrvUle, 1 Cox, 82. 

4. Testator devised a part of his real 
estate in trust, to sell and pay certain 
scheduled debts, and gave all his personal 
estate to his wife, “ fully and clearly exo¬ 
nerated from all the debts in the schedule 
specifiedhe then settled the residue of 
his real estate on his wife and child. The 
trust estate not being sufficient to pay the 
schedule debts, the settled estates must 
be appTu-d Ih exoneration of- the (lersonul 
Morrotif v. Bush, ] Cox, 183. 

., devised his real estate to 

tVnsrtifes in trust, to sell, and to apply the 
purchase money, in'the first place, in pay¬ 
ment of the' cb^ges, and all other his 
debts and legacies'; and as to,the residue 
of the purchase money, to p \yone moiety 
to bis daughter M., and to l^y out the 
other moiety in government securities, and 
to pay the dividends for the maintenance 
nf the three sons of his daughter A., until' 
they should attain their rcsficclive ages of 
twenty^foar years, aid then that raukty to 


be equally divided among tlmni t .hut if 
they should all die under Iweiity-lbtir, then 
such moiety to sink into and be deemed 
part of the residue of Ins persona) estate, 
and be applied in such manner as his {ler- 
s.ina] estate was therein given and dispos¬ 
ed of. lie. then gave several specific le¬ 
gacies; and the residue of his personal,es¬ 
tate he gave to his daughter A. anrl to H-, 
equally to be divided hetween tliem. The 
debts and legacies are payable in the first 
instance out of the purchase money of the 
real estate. Webb v. Jones, 1 Cox, 243. 

6'. 'restatov having by his will limited 
his estate in Essex to several persons in 
succession, devised his estate in Sufiulk in 
tiust to sell, and nut of the purchase 
money to pay all bis debts, legacies, and 
funeral expenses: but if the Siifi'olk estate 
should happen to be deficient for those 
purposes, the deficiency to be made good 
out ol llie Essex estate; and after several 
specific and pecuniary legacies, he gave all 
his peisonul estate, not therein betore dis¬ 
posed of, to his wife. After making this 
will, the testator sold the SulJidk estate, 
and received the purchase money. The 
debts, legacies, and funeral expenses, shall 
be raised out of the Essex estate, in txo- 
neration of the personal esUtte. H ill/amt 
V. Hishop (f iMndnfi', 1 Cox, 234. 

7. Tlie personal estate being the proper 
and primary fund for the p'ayment of debts 
and legacies, can lie exempted only by 
express declaration, or plain and unequi¬ 
vocal manifestation of intention; and 
neither a clmige nor .a direction to sell, 
nor the creation of a term for payment, 
will c\em|>t the personal estate. Tower 
v, l.ord Holts, ISVes. 132. 

S. The circumstance that the residuary 
legatee is the first laker nf the leal estate, 
has sometimes been held a ground for ex¬ 
empting the personal estate. Ibid, 

18 Ves. 140. 

9. To exonerate the personal estate 
from the payment of debts, there must be 
upon the will a clear manifest iuteiition, 
either expressed or necessarily implied, 
imt only to charge the real estate, but to 
discharge the personal and this implica¬ 
tion need not be such as that every per¬ 
son reading the will must agree to, but it 
must be sufficient to convince the mind 
of the judge; and such intention may be 
inferred from circumstances: but Uicsamc 
person being appointed both trustee of 
tbe real estate, and executor; or tbe. per¬ 
sonal estate being given as a residue, or 
as pel bOQuJ estate generally; or alter an 
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enuroeratic!^ of pj^tjjculars } or tba ;^esi- 
duarylegatee l^cipg also devisee of the je,al 
estate, or of part for life, or otherwise, 
&c. are circumstances entitled to consi¬ 
deration ’only in reference to the context 
of eviry particular will in which they oc- 
cui^.' B^lle V. Blmdellf I Mer, 193 . 

19 Ves. 494 . j 

10. Testatrix having made several spe- ! 
cific bequests of stock, gives the residue of 
her funded property, after payment of her 
debts and legacies, to A.; she gave the 
residue of her real and personal estates to 
others; and directed one particular legacy 
to he puid out of the stock. Field that 
the residue of the stock vos the primary 
fund for the payment of the debts and le¬ 
gacies. Chmtw Yates, 1 J. & W. 102. 

11. The testator, after exempting his 

personal estate from the payment of the 
incumbrances which might be on bis real I 
estate at the time of his death, devised 
certain mortgaged estates'' subject to the 
incumbrances which might affect the same 
at the time of hie deceaseother estates 
descended to the heirs at law. It was 
held that the descended estates, and not 
the devised estates, should satisfy the 
mortgage debts. The personal estate 
being the primary fund, and the descend- 
e<i estates the secondary, for the payment 
of the mortgages; and the testator had eit- 
pressly directed that the primary fund 
should not be so applied, but had given no 
such directions to the secondary ; and to 
exonerate the descended estate, there must 
be not only a clear intention to subject 
the devised estates to the payment ol the 
mortgage debts, but also a clear intention 
that the descended estates should not be 
subject to such payment. Bamewell v. 
liurd Cawdor, 3 Mad. 453. 

12. The order of the court directing a 
receiver to keep down the interest of in¬ 
cumbrances, has not the effect of an ap¬ 
propriation of. the rents and profits to th.-t 
specific purpose,such direction being given 
without the least view to the interests of 

real and personal representative^ but 
to i^event the incumbrancers fiom being 
prejudiced by the courtfs taking the estate 
into its custody, and also to protect the 
estate from hostile proceedings on the part 
of the creditors. The incumbrancers may 
or liot avail themselves' of the order. 

^either forces payment upon 
them, not apart any portion of the 
rents aod^i^^e to answer unclaimed in^ 
ter4t'> #/ef^ifdre,'%berc the receiver, so, 
ordt^edi down the interest of all But 


one Bwrtga^ the Mtetwat. of ytl^ch her 
longing to ipfants, was aqyer^applied for, 
except asmcdl portion fg^r.insMtenance; 
and the tr^eiver^. p«jd .the ;ri»idue of the 
rents and profits into court, to the credit 
of the cause: the court held such fund 
to be personal estate, and that the person 
taking the real estate, after. the death of 
the tenant in tail, could not claim it to be 
applied in exonerating the real estate from 
the burden of that interest; and also tliat 
the tenant in tail not having applied atler 
he came of age to get the fund out of 
court, made no diflefence, as that could 
not change the actual character of the 
property. Butie v. Lord Abrnsdon, 

3 Mer. 560. 

13. A gift of the testator's personal es¬ 
tate, without more, is a gift subject to the 
charges wliich by law me incident to it, 
as the payment of llie debts, and the ex¬ 
penses of the funeral and probate; I'od a 
devise to trustees, subject to the payment 
ot debts and funeral expenses, does not ne¬ 
cessarily import more than tliat recoiireo 
should be had to the real estate, if tlie per¬ 
sonal estate should be insullicient; but 
wliere the testator afterwaids directed the 
trustees to proceed to a sale of the real 
esfatc with all convenient speed After hts 
death, and out of the moiijes to arise by 
such sale to pay and satisfy all debts du* 
by him on mortgage, bund,or simple con¬ 
tract, and also Ins tuneral exjicnses, &c.; 
and to lay out the residue in govcriunent 
or real securities for the benefit of bis wdq 
for life,with remainder to ins children: SQcii 
a direction coupled with a gift to tJie wife^ 
fur her sole and separate use, of all tlie tes¬ 
tator’s personal estate and eliects, indicates 
a clear intention that the real estate 
should be applied as a primary fund to the 
exoneration of tlie personal estate. Oreate 

' V. Greene, . 4 Mad. 148. 

14. Bequest off* all and’ ptngtfiar the 
testator’s plate, linen, china, i^upsehold 
goods, and furniture and 'effect Shat he 
should die possessed of,” and ttiitdeviM In 
trust of.a.real estate; and. olAhe 
monies to arise from the s^e tbeteof to, 
pay fdneral expenses, money" due on mort^ 
gage, and all other debts, and residue 
among the testator's chUdreo. Held, 

I that the, v^o/d “ efiitets,** coupled 
the context, operated as a 8pa<^ific bequest 
of the periphal estate, end tBat tBe wme 
not liable to the payment of debts. 
MU^ll V. Mkh«U, & Mad. 69. 

15. Personal estate# bpqMcathifd in, 
trust iur testator’s daughter, was held to 
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be tbe pripiary fiilkd to pay debts charged 
on the real <|tate| there bttug no wo^, 
or apparent intesqaa in tbe will to ex* 
empt it. AUridge ' v. Lord Waiit&jurt, 

1 B. & B. S12. 

l6. To discharge tbe personal estate, 
as the primary fund, from debts, the in¬ 
tention must clearly appear from the* 
will, and not from extrinsic circumstan¬ 
ces, bat an express declaration is not 
necessary. A charge on the real estate, 
or a mere gift of tbe personal, is not suffi¬ 
cient. Ibid. 

l6. A devise of real estate to be sold, 
to pay particular debts and legacies uut 
of tbe produce; held not to be a gene¬ 
ral exuneratiun so far of tbe testator s 


personal estate ip events^ bdt a |wr- 
tial exemption only, in favor of the 
person to whom he had bequeathed the re¬ 
sidue of his personal estate; and the be¬ 
quest .of such residue having heepesd 
lapsed, by tbe death of the legates in 
the testator's lifetime, the residue was 
held to be no longer exonerated on be¬ 
half of the' testator’s next of kin, but 
had again become chargeable with such 
particular debts and legacies, thereby 
again exonerating the real estate, devised 
to be sold in favor of the trust created 
on behalf of the residuary legatees, of 
the produce arising from tbe sale of 
tbe devised esbale. Noel v. JiOrd 
Hailey, 7 Price, 241. 
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I. IIecoros and JUDICIAL Pro- 

CF,E DINGS. 

(a) Conviction. 

1. A defendant having been convicted, 
principally on the evidence of the plaintiff, 
of |»erjury in denying a parol agreement, 
in iiis answer to a bill for specific perform¬ 
ance : the court refused leave to file a sup¬ 
plemental bill, upon the ground that the 
record of the conviction was not evidence. 
Uatlet V. Pickersgill, 1 Eden, 515, 

1 Cox, l6. 

2. On a plea of plaintiff's conviction 

of felony, the record of the conviction is 
sufficient proof, without stating the iden¬ 
tity upon oath. — - v. Davies, 

i9 Ves. 81. 

S. A conviction for a nuisance in stop¬ 
ping a way, is not conclusive evidence of 
tiie ri^t; cannot bs' pleaded in bar; and 
would not hind the party convicted, if be 
brought an action of trespass. Legge v. 
Croker, 1 B. & B. 515. 

(i) Sentence of Ecclcsieutiad Court, 

I 1. Sentence of Ecclesiastical Court ad¬ 
missible, though not conclusive evidence 
in a Chancery suit. Bateman v. Countess 
^ lioss, 1 Dow, 244, 245. 
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, J. Where it hHl has been amended, the 
.ameoded bill is the only one Mpon record. 
The original bill, therefore, ranmn be read 
as evidence to prove what a plaintiff consi¬ 
dered bis right to be at the Uiiie of hling it. 

Hales V. Pumfret, I . . ., 


(e) Ansxcer, 


1. An onsvt'er to a mere bill of disco¬ 
very, if read at law, is read as evidence, 
and tlie whole must be laid before the jpry. 
Buftenoortk v. Bailty, 15 Ves, 562, 

2. Answer read as evidence contrasted 
with the other evidence, but not for the 
purpose of discrediting it. 

Broeksopp v. Lewis, S 

.3. Distinction at law and in equity as 
to reading tbejanswer: at law the whole 
tpust be read. Ibid, 18 Ves. S36. 

4. The answer of a peer on his pro- 
■ testation of honor may be read on the 
question of costs. Dawson v. Ellis, 

1 J. & W. 524. 


5. An answer, though not evidence in 
the cau^ may be read as to costs; but a 
depoaitido cannot be read as to costs, when 
it has not been read as evidence in the 
cause. Hawel v. George, 1 Mad. 13. 

6. Where the answer admitted the 
writtea agreement charged in the bill, 
but alleged the true intention of the par- 
tifs to have been otherwise: upon a mo¬ 
tion for an injunction to stay proceedings, 
at law, upon the equity confessed in the 
answer, the court held, that upon such 
at! ap'^ication, the answer was e^denqe 
for the defendant, as to all facts to which 
other testimony could be received; that 
o^er evidence wuld not' be received to 
Ootitradict the parol agreement, and there* I 
fyn the Btawercwld'hi^ no weight for ; 
that purpose. Butt v. Birch, 

4 Mad. 255. 

7* t!ho ,«i>9wet to a oross bill uotal^ 
rpq^* tht^ah the original 
•Wwfn^iWere there, ba^fog., 


besirnoforthw preeeildlhiga.ptvthe crosa- 
billttnd aiiawer. Betmet v.^eale, 

Wtgh. 324. 

3. WfaSilfer^-inintswW hfey used, or 
may be useful V used, ia o .court of law, 
is for the consideration of' the conrt. 
Mmt V. Scott, 3 Price, 477. 

9 . Ah answer by a former'l^tor to t 

■bill filed to establish a'TOodus of a cer¬ 
tain measure of meat 'uS' to one farm, 
admitting that the parish is exempt in 
consideration of a commutation for meal, 
is not only admissible, but strong, to prove 
a district modus. De Whelpdale v. hlil- 
burn, 5 Price, 485. 

10. The reading of admissions from an 
answer in a tithe cause, to prove occupa¬ 
tion, confined to that part whi^h related 
to lands in defendant’s occupation at the 
time of filing the bill; and plaintiff not 
allowed to read that part which related 
to lands of which the defendant I came 
subsequently possessed. 

JJunurry V. Bcu/c, 1 j 35 . 

Jlutnney v. Morgan, } . 

11 . Where the answer of a party in 
another cause is resorted to as evidence, 
the wh«)le of it is admissible hnih at law 

^nd in equity. Boardman v. Jaekson, 

2 B. & B. 386. 

II. BarTisMAi. on hUattiACE B*- 

GISTEn. 

1 . A copy of register of baptism in the 

Island of Guernsey, is not -sufficient evi¬ 
dence here of a party being of agUr '^Het 
V. Le Mesurier. 1 Cox,'275. 

2 . 'lire book of Fleet marriages canhbt 

be read as a register, not having been 
compiled. under public aulbority, aud 
therefore not legal evidence. Lloyd v, 
Pasiingham, Coqger, 155. 

S. Though the Fleet registei^^s not 
I evidence as a register, it foay be as a 
declaration upon the fact. Ibid. . . ■ 

J 6 t 8 ea;iip. 

4. As to admitting in e^dtoce a pa¬ 
rish register not kept atcorimg to jtbe 
! canon, requiring wdritljr.^antrietii 
copy, wiUmut proof that il^..original ia 
not to be found— Qmtfe. ^'Wtdker v. 
Wingfield, , |<i„V«is. 443* 

&« Pariah re^psfor admissible orideucef 
nptwitbitonding the loM c^ ai leaf, wrhen 
.aocb loss does not destroy the series of 
'entries. Ibid, 

ilS. -Entry of birth of a dissenter's child 
‘in'ai register kept fm tMIt parpana ntA 
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public Hbrnry* evidence. E» jtorfe 

Taylor^ Ij. &W. 48$. 

111. Private BqoM ak9 Writihcs. 
(a) THtete £vt<fencc. 

1. An agreement fur the sale of a 

house cannot be given in evidence in de> 
fence of an action of ejectment, if there 
is tlie least doubt possiblet whether a 
court of e((aity would execute it. Den¬ 
ton V. Stewart, 1 Cox, 2o8. 

2 . The bunks of a banker, not cum- 
niunicated to those dealing with him, are 
no evidence against th(»se dealing with 
him. though they may be evidence for 
them* Ex parte Pease, 19 Ves. 25. 

1 Rose, 239. 

3. A bill of sale having been executed 

by a testator, and subsequently delivered 
to A., on a question whether it was in> 
tended as a gift, an entry in the testator’s 
book, made between the period of the 
execution and the delivery, is admissible 
evidence. Ryle v. Haggie, j 

I J. & W. 234. 

4. Partnership articles, containing spe¬ 

cial clauses for taking the accounts, on 
which the parties have not acted, may be 
i-cad in a court of equity as if those'^ 
clauses were expunged. Jackson v. Sedg- 
vnek, 1 Swan. 46'9. 1 Wil. 307. 

5. Both at law and in equity, a party 

pniducing a letter or other document in ! 
evidence, cannot use it partially, but ' 
makes, the entire of it ''vidence. Boardman 
x^.Jacksoa,, 2 B. & B. 386. 

6. It seems it is not the practice in 
Ireland, in conveyances by lease and re¬ 
lease^ tiO make a lease for a year, the re¬ 
cital in the release being conclusive evi¬ 
dence of the leasa. Daly v. Kelly, 

4 Dow, 435. 

f. ,I£, the entire of a correspondence 
be not produced, no reliance opght to be 
placed upon detached parts of it. Rlen- 
uerit/sHtiv. Day, 2 B. A B. 120. 

j (IS) Handwriting. 

1. A' comparfson of hand writing, 
though 'lately admitted as evidence, if 
confirmed hy contents of correspondence, 
wsis refined, *wbere there was but a single 
letteri^inr ‘tte purpolb of co^tmitment. 
JVdde vj Brmg&tm, • 3 V^& B. 172. 

2. 'DepeidttoD, that a oertain book 
(offered to be given in evidence) belonged 
to tbe defendant, F. S., from wbotn'^he 
received'iit'^ md that ba believed die 


whole ef IhR writing' in the 
be in the hand-writing Of W. 8., Who was, 
as depotient had been informed and verily 
believed; rector of ^ parish, froth lAPO 
to'l728t and that the .^portent was thd 
belter enabled'to state of whose band-writ* 
ing he believed the said book to lie, front 
his having compared ibe Writing in tbe said 
book, with the original will of tbe said 
W. S., in Doctor's Commons^ which ap¬ 
pears to be wholly in his own hand¬ 
writing; and that he helievt'd the said 
bonk and the said will, to be written by 
one and the same person. This does not 
furnish such proof of the hand-writing 
of W. S.', as to be evidence, that the book 
was in point of fact written by him, be¬ 
cause the witness does not state that be 
has any reasons for believing, or means 
of knowing, that either the book or the 
will is of the hand-writing of W. S., as 
from having corresponded with him, or 
having seen him write, &c.; lor that 
the terms ofc the deposition are merely 
matter of inference in form, and do not 
wa.Tant the conclusion in substance. 
Randolph v. Gordon, 5 Price, 312. 

1 Dan. 88. 

IV. Paboi. or extrirric, to exrlaik, 
alter, ok vary WRITTEH 1n- 
STRUM EMTS. 

(a) Deeds, 

1 . Whatever is wanting to shew the 
consideration, and from whom it moves, 
may be supplied by evidence dehors the 
deed, where such evidence does not con¬ 
tradict tbe deed. Hartopp v. Uartopp, 

17 Ves. 192. 

2. Parol evidence, to shew that a deed 
was not intended to be in execurion of 
the power, inadmissible, as going to con¬ 
tradict it. Blake v. Marncll, 

2 B. & B. 35., 

3. Where a deed is in writibg it cannot 
be altered by parol evidence. , Ibid, 

2 B. & B. 47. 

4. Fraud in procuring a deed, and the 

circumstances atfinding it, may be proved 
l>y parol .evidence. Hid. 

5. .Parol evidence is admissible. to 

shew under what clrcumstauces a bond 
or deed was executed. Stratford v. few 
ell, 1 B. A B. 14. 

{lO^WUIs, 

1. Parol' evidence will not be ad- 
latttad to pretre toe testator’s intention to 
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jMt.^lii^’^iKftial' frote 

debSit’.r Stq^mtm v. UteOAcote, 

1 EdeOf 38* , 

3U Extritme evkiiinee was Admitted in 
tlwcim of A dnubtfal desclipti^ ol^a kga> 
(Mk' '■'Miutfy V. Berkdty^ 8 Eden, 184.' 
Ride r. Bode, 5 Mad. 118, 

S* Legacy to ^ JamM the son of 
TbtHnu A., of Eastebea)), printer,.” 
(bere was nOifjmon of that description, 
btM^there was a Thomas, son of James 
A., of Eastcheap, prhuer: though, as 
iames A. bad a son ^James, the court 
would not feceive evidence to shew a 
mistafce in. the deseriptiom Andrem v. 
DoieoHt i Cox, 425. 

4. llie conri cannot go into the cir- 
eumstances of evidence tO' raise a con* 
atructioa in a will, as that illegitimate 
ebildren were intended to take under the 
word chilchren. Eatidnsic evidence can 
ha received only for the purpose of col¬ 
lecting who had acquired ihe repdtation 
of beitig ebildren of the person named. 
Bvmntt V. Rennerlet/, 1 V. & B. 469 . 

. 5. Where there are not, nor ever 
were, nor cdn by possibility be any per¬ 
sona strictly answering tlie description of 
children in a will; what |>crsons answer 
that description must necessarily be 
laatter of etctrinsic evidence. Lord 
Woodhouselce v. DaJri/ttiple, 2 Mcr. 419. 

6, Under a bequest by an unmarried 

man, to my children the sum of pounds 
ItCrline, 5000 each;” parol evidence 
was Snowed to shew who the testator 
Considered in the character of children: 
And illf^timate children having obtained 
a name by reputation, were admitted to 
take as a class. Beachcroft v. Beach- 
cr^, 1 Mad. 430. 

7, Legacy to A., if in the testator's 

Service at tbe time of bis decease, parol 
evidence may be admitted to shew tbat 
though A. bad quitted the bouse .of the 
testator, be continued, and was consi¬ 
dered by him as in his service. Herbert 
V. Iteed, 16 Ves. 481. 

8; Farol evidence is^ot admissible to 
Idter the e^ect of a i^ill. Ibid. 

9 . Extrinsic evidence cannot be 
^thed to constrbe a will, Hut it may be 
iu s^ow trith refereitce to wbat the will 
isti^ madk Benj^gk v. Walker, 

\ ^ 15 Ves. 514:’ 

lOS, Satisfaction of a legacy by, a 
parent /to h chtid^ by a portion to the 
sim«^dbEniia»4 the btith some dirctim- 
atBD 0 H> -.of differencewltether parol'^ 
,sfc ■ i 


- evidenee^ caa he adolitfed origihidly of 
an ifttentitUi to substitute She one pro¬ 
vision for the other, cir only where it is 
fTrst eSimed S^nsC^the presimiptioii,-it is 
cl^rly admissible to show tbat the fa¬ 
ther was the author of the pdrttop: viz. 
by. stipulating, on joining in the mar¬ 
riage settlement of bis eldest 40 b, foi 
a charge, and gmng up interests in con¬ 
sideration of it. Hartopp v. Hdrtopp, 

17 Ves. 184. 

11. Where tbe executor took by the 
will general and speciffc legacies, but not 
for his care, 5c c. Parol evidence will be 
admitted as to the intention, that be 
sHiuld take tbe residue beneficially. 
Langham v. Sanford, 17 Vcs. 435. 

2 Mer, 6, 19 Ves. 641. 

12. A legacy to an executor, expressly 

for bis pains and labor, is a declaration 
of intention, that he is not to have tbe 
benefit of the estate; therefore, e 'dince 
of intention that be should take the re¬ 
sidue beneficially, would be to contra¬ 
dict tbe will, and cannot be admitted. 
Ibid, 17 Ves. 443. 

13. If, on the face of the will, there is 
no apparent intention to exclude the exe¬ 
cutor from the residue, parol evidence of 
such intention is not admissible. Ibid, 

19 Ves. 643 . 2 M'ef;17- 

14. Parol' evidence iS' not adipis^hle 
to contradict a will; but where there is 
no express declaration in the "will,'mak¬ 
ing the executor a trustee of the rd^e, 
and circumstances afford an iii|rei^4 Or 
presumption of trust, parol 
admissible to rebnt such itiferehc^br 
presumption. Gladding v. 

5 Mid. 38: 

15. Rules for construction of wilb: 

the intention, if possible, to be eolTected 
from the words, not from circumstances 
dehors; upon ^general pribciplcw and 
established rules, not by conjecture; 
and without inquiring wheth^ the,|ier- 
sonal estate is ’sufficient for tiie , 

Bootte V. BlmddI, ; ■ I^^es. 581. 

16 . It is not without great difficulty 
the crnirt is eCer' prevailed vqioo td adiiii^ 
extrinsic evidence as to theatafie th« 
testator’s property, in order’'to erplmn 
bis intention. Attorney General v. GreiCf 

17 . A will is not to hf oonstraed 1^ 
any tbio^ dehersi, oi by the state" of 
the property, where there Is no latentam^ 
b^ty. Page V, Leapkgaal^ 

18 Ves. 4^ 
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18. Whatever it the inadequacy of a 
teatator's property to satisfy the terms of 
the ttilU and whatever may be the con> 
virtion of the court, as to his intention to 
execute a power hy the will, the state of 
bis personalty at the time of his will, or 
his death, cannot be examined for the 
purpose of collecting evidence of such 
intention; but with regard to real estate, 
the court is permitted to resort to extrin¬ 
sic evidence. Jones v. Carry, 

1 Wil. 24. I Swan. 4(). 

19 . The court will not direct an in¬ 
quiry as to tl)e quantum of personal 
properly, to detenuiiie whether a gift by 
will is, or is ndi., in execution of a powW: 
Secus as to an inquiry whether there be 
any thing but copyhold estate to answer a 
devise of land ; the question there being, 
whether there is any thing for the will to 
opeiatc upon at the tune when it was 
made; whereas a will of persnnalty sjicaks 
at the death, and therefore docs not fur¬ 
nish the same evidence as to the iti- 
tenlion. Jones v. Tucker, 

2 Mer. 537. 

20. Where parol evidence is let in 
to explain a will, the first evjdenct! is that 
of declarations made at the liuie of exe¬ 
cuting It: the evidenre of declarntions 
made before and after is entitled to little 
attention in comparison. iMngham v. 
Hanford, 19 Ves. 649. 2 ^ler. 23. 

21. The acts and declarations of a 

testator at the lime of executing the will, 
to sliow what be meant hy a particular 
expressiepi, admissible in evidence. 
li^ke V. Marncll, 2 B. & B. 41. 

22. I'o have recourse to the declara¬ 
tions of a testator as operating on his 
will, is considered dangerous; and if he 
has made difi'erent declarations at difl'er- 
ent times, little reliance can be placed on 
them. Dwyer v. Licysaght, 

2 B. & B. 162. 

23. Parol evidence to explain a will, 
is tnadi^isstble, where the presumption 
is not raised. White v. Williams, 

3 V. & B. 72. Coop. 59. 

24. Extrinsic evidence is admissible to 
efxplain a will, only where an ambiguity 
is raised by extrinsic circumstances. 
Doe, d. Oxendea'Vi'Chichester, 

4 Dow, 93. 

25. Where extrinsic evidence can be 

admitted, tim will must not be construed 
by matter posterior to its execution. WeUy 
v.Welby, 2V.&B. 199. 

26. XU* testator, after tl^e moltiDg of 


his will, contracts for the purcliiie of,* 
bouse, and afterwards, by codicil, gives 
to A., his executor, (he bouse which 
he bad given a memorandum of agree¬ 
ment to purchase, and which was to be 
paid .for out of timber which he had 
ordered to be cut downthis amounts 
to a direction that the purchase-money 
for the house shall be so provided fur; 
and evidence will ha admitted to show 
what was the order given by the te&ta|or, 
with reference to- cutting of timber. 
Sandford v. liaikes, 1 Mer. 646. 

27. Parol evidence is admissible to 
fortify the presumption of e legacy be¬ 
ing adeemed. Mo-tek v. Lord Monck, 

1 B. & B. 298. 

28. The presumption of a legacy being 

adeemed, may he rebutted by parol evi¬ 
dence. Ibid, 1 B. & B. 303. 

29 . T'be court cannot inquire into the 
amount of the personal estate, or its suffi¬ 
ciency to satisfy the testator’s debts, In 
order to assist in the construction of the 
will. Stephenson v. Heathcote, 

1 Eden, 43. 

30. In the event of the deficiency of 

a particular fund appropriated to the sa- 
tisfartion of certain legacies, the court, on 
the question of the sxemptiun of the ge¬ 
neral personal estate, cannot advert to 
the fact of a sale of part of the testator’s 
property subsequent to the will, by which 
the particular fund became deficient. 
(iittens V. Steel, ,J Swan. 24. 

31. Calculations of property are clearly 

evidence id a case where the testator has 
stated in his will, bow he imagines his 
property will stand after the dispositions 
he hiis therein made. Barksdale v. GU- 
liat, 1 Swan. 5()5. 

32. The state of the testator’s pro¬ 
perty is inadmissible evidence in the coii- 
strurtion of a will of personal estate. 
Kelletl V. Ktllctt, 1 B. & B. 542. 

33. It is competent to the court to 
go out of the will, to ascertain the s -1 of 
the testator’s family, and his knowledge 
of it with respect to the disposition 
made. Crone v. O'Dell, 

> B. & B. 481. 

34. In construing a will, the state of 

the testator's faraily at the time of mak¬ 
ing his will, may be considered. O’Ddi 
v. Crone, ' 3 Dow, 68. 

(c) Agreements. • 

I. Parol evidonee is admissible to tx> 
D D 
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ptah) ^e-terms of an ambiguons written 
agreement, though not to extend it. 
Stokes V. Moore, 1 Cox, 2ip. 

2. Parol evidence cannot be admitted 
ft>r the purpose of varying the agree¬ 
ment, although it may for the purpose 
of raising an equity founded on the agree¬ 
ment, by proof of collateral circumstan¬ 
ces, or to prove the waver of a written 
agreement. Davis v. Symotids, 

1 Cox, 402. 

3. Parol evidence was rejected, where 
offered in aid of a specific performance 
of the sale of an estate by auction, to 
explain, by declarations of the auctioneer, 
an ambiguity on the face of tbe particular 
of sale, by a general clause for a separate 
valuation of the timber, and also special 
provisions as to the timber upon certain 
lots; tbe agreement signed on the bark 
of the particular of sale binding the pur¬ 
chaser, the defendant, to a strict ful¬ 
filment of this article, and to abide by 
tbe conditions and declarations made at 
tbe sale." Migginson v. Clowes, 

15 Ves. 5l6. 

4. There is a distinction as to admit¬ 

ting parol evidence where it is to enforce, 
and where to resist the specific perform¬ 
ance of an agreement. Ihid. 

5. Tbe articles of an agreement which 

are signed, may refer to papers, as parti¬ 
culars of sale, so as to engraft them into 
tbe agreement, but parol evidence cannot 
be admitted to explain them. Ibid* 

6. If a sale by auction lie folbwed by a 

written agreement, parol evidence cannot 
be admitted, either to explain or to add 
to it- Ibid, 15 Ves. 520. 

7* Parol evidence, though not admissi¬ 
ble to enforce a specific performance of 
a contract for land, or to vary, add to, 
or explain a written contract, yet is ad¬ 
missible for the purpose of resisting a 
specific performance upon mistake or 
surprise, as well as fraud. CUmits v. 
Higgijuon, 1 V, & B. 524. 

8. An omission in an agreement, by 
mistake, stands on the same ground as 
an omission by fraud; aud parol evi- 
.dence (as that of tbe attorney who drew 
tbe agreement) may be admitted to prove 
such omission. JHamsbottom v. Gosdon, 
1 V. & B. 168 . 

Parol evidence of declarations by 
tha> auctioneer at the' sale, warranting 
quantity' of land, pill be received in 
.^positipn to a i^ecific performance, oh 
the ground of ftaud, bht not to enforce 


a specific performance. fPineh v. W'fo- 
ckesfer, 1 V. & B. 375. 

10. The general rule that parol. evi¬ 
dence is inadmissible to contradict a writ¬ 
ten agreement, admits of excejilions: us 
where the specific perforuiance of an 
agreement is sought, the defendant may 
rebut the equity, and show by parol 
evidence, that tbe agreement was ob¬ 
tained by fraud, or that there was a mis¬ 
take in it. So on a bill for specific per¬ 
formance of an agreement by several 
persons, to enter into several bonds for 
£ 1 , 500 , parol evidence was admitted, to 
sl»w that the agreement was to give a 
jurat bond for £1,500, and not separate 
bonds tn that amount. Lord Gordon v. 
Marquis of Hertford, 2 Mad. 106 . 

11. Parol evidence admissible on the 

part of a defendant resisting a specific 
{terformance of an agreement to prove 
fraud, mistake, or omission, in the ar' 'cles, 
and also to show the situation of the 
parties as connected with it. FIowl v. 
Finlay, 2 B. 8: B. 15. 

V. Parol, 

(«) To raise or support an EquUp. 

1. Where land is paid for with the 
money of one man, parol evidence will 
not be admitted to show that the pur¬ 
chase was made on behalf of another. 
Bartlett V. Pickcrsgill, 1 Edeii, 515. 

1 Cox, 15. 

2. In a suit by the heir at law against 
tbe personal representatives of an intes¬ 
tate, the parol declarations of the intes¬ 
tate in his lifetime are not admissible 
evidence to prove an agreement by him (o 
purchase an estate. Perchard v. Benyon, 

1 Cox, 214. 

3. Parol evidence may be given tn re¬ 

but an equity, though not to raise one. 
White V. Williams, Coop. 59- 

3 V. &r B. 72 . 

4. Parol evidence may be reaeived to 
prove an agreement, wbeo possesekm has 
been delivered under it; and when money 
has been expended in permanent improve* 
ments. Toole v. Medlicott, 

1 B. & B. 401. 

5. The deliveiy of possefslon, aud the 
expenditure of money in improvements, 
imply the existence of an agreement; and 
parol evidence may be i^imtted to prove 
tbe terms of it. Ibid, 1B. 5; B. 404. 

6. Parol evidence nm be given of 
the terms of a contract W sate, when 



StcotOarf,' [EVIDENCE VI. Vlll.] Admi^, SOS 


ihe possession taken is only referrible to 
it; sucli bwiig part performanre. Sovogr 
V. CarroUf 1 fi. & B. 382. 

VI. Sbcompart. 

1. The production of a paper, im¬ 
porting to be an attested copy, though 
insufficient in itself, yet may with other 
evidence have considerable weight. Ward 
V. GammttM 17 Ves. 140. 

3. Copier of the books of the Bank 
of England are evidence: but upon a 
question, whether the signature to a trans¬ 
fer is the genuine hand-writing, the book 
itself must be produced. Auriol v. Smki, 

18 Ves. 19 ^ 

3. The answer to a bill by a rector 
for an account of tithes, set up a simoni- 
acal contract, and was supported by evi¬ 
dence of the contents of a letter, alleged 
to have been written by the witness (who 
was one of the patrons of the living) to 
the plaintiff, previously to his admission, 
and which contained the terms of the si- 
moniacal agreement; and the letter which 
contained the plaintifTs acceptance of the 

greement, having been rettirnetl to the 
i)!aiutift', was destroyed by him: held, 
that the evidence as to the contents of 
the letter was admissible in equity, smee 
the depositions were sufficient notice to 
the plaiotifi' to produce the letter itself. 
tl’^uod V. Strickland-, 2 Mer. 46’l. 

4. But such evidence would nut be 

received at law without notice, it not 
being known at law, till the time of the 
trial, what evidence will be offered on 
either side, otherwise the best evidence' 
might not be produced. But even at law, 
notice is not necessary, where, from the 
nature of the proceeding, the party must 
know, that the contents of a written in¬ 
strument, in his possession, will ciiiiie 
into question, as in trover for a deed, or 
an iodictiaeut for stealing a bill of ex¬ 
change. Ibid. 

5'. It 'seems that a recital in a settle¬ 
ment after marriage, is not evidence 
against creditors of articles before mar¬ 
riage. Battenhce v. Farrington, 

1 Wil. 88. 1 Swan. 105. 

6, Copy, of ihe^arisb register may be 
primafacie M'idenw. Auriot v. Smith, 

18 Ves. 304. 

7 , Copies of the remoter of a dissent- 
ing-ebaf^ not to be ptead^ as evidence. | 
JSevinham\, Rpithbtf, iBhil. 315. 

8, Tile attested copy of an aubv/tt is 


not admissible in evidence the 

grand jury. Stratford v. Greene, .< 

1 B. & B. , 396 . 

9 . A recital in a deed executed in 
1739 . that, by a separate deed in 1703, 
A. declared be was seised of the freebolfl 
of lands in trust tor B., to whom he had, 

I on the same day, granted a lease of the 
same lands for one Ibuiisand years, is not 
evidence of the contents of the deed, de¬ 
claring the trust; neither is the receipt of 
a master, acknowledging such deed to 
have been lodged with him, evidence of 
its contents, though it may be of its exist¬ 
ence. KvUyy.Poxcer, 2 D. & B. 236. 

10. A copy of lost terrier not admi»- 
siblc in evidence. Lcatkes v. Newitt, 

4 Price, 355. 

VII. PaEsuMFrivE. 

1. The existence and execution of a 
settlement, by iiulciitures of lease and re¬ 
lease, was presumed from circuntstances, 
which were chiefly—the existence of llie 
drafts, the statement in an abstract of the 
title, and the existence of the lease for 
a year of other estates appe.iring to 
have been included in the same plan of 
settlement. Ward v. Garnons, 

17 Ves. 131-. 

2. Where length of possession is a 
ground for presuming a release, it mual 
be adverse possession. Fcnxcick v. Hied, 

1 Alcr. 114. 

.3. Bequest of stock, to be laid out in 
rebuilding almshouses. The fact, that 
almshouses were in mortmain before the 
9 Geo. 2, c. 36 , presumed, from an old 
inscription, and an extract from a local 
history. Shaw v. Pickthall, 

I Dan. 92 . 

4. A room, ]>art of a mansioii-honse 
in the parish, tilted up as a chapel, in 
which marriages and baptisms have been 
solemnized, sufficient to establish the 
fact of the lectory being ecclesiastical, 
ultbougli there be no burying ground at¬ 
tached, and other incidents thereto be 
waattiig, Boulton v. Richards, 

6 Price, 483. 

VIII. Admissions. 

1, A bill by assignor and assignee of 
a debt, (or the recovery of it, stating the as¬ 
signment; and thedefendant, in his answer, 
admits the title of the assignor, but not 
that of the assi^ee. Held, that us be 
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BNigimietit is a fact, wholly immaterial 
to the defendaots, and not in issue in the 
cause, it is not the subject of proof; but 
tlie assignor joining in the suit is an ad* 
mission of the fact, upon which the 
court is bound to act. Ryan v. Anderson, 

3 Mad. 174 . 

2. Where the bill stated a defendant to 
be out of the jurisdiction, which was ad> 
initled by the other defendants, some of 
whom were infants, the court thought, that 
proof of the fact was nevertheless ne¬ 
cessary. Wilkinson v. Beal, 

4 Mad. 408. 

3. A defendant, by her answer, having 
claimed a gift from her husband, as an 
absolute donatio inter vivos to her sepa¬ 
rate use, whether evidence can be received 
to establish it as a donatio mortis causa — 
Queere. Walter v. Hodge, 

2 Swan. 92. 


IX. PaooF OF Execution of Deeds. 


1. If the witness to a deed is dead, it is 
sufficient to prove his band-writing; but 
if he is alive, he must not only prove his 
own hand-writing, bat also the hand¬ 
writing of the person who executed the 
deed. 


Hill V. Unett, 7 
Loxley v. HiU, y 


3 Mad. 370. 


X. Paoop OF Execution of Wiles. 

1. In proving the execution of a will, 

devising real estate, actual signature by 
the testator, in the presence of the three 
subscribing witnesses is not required, if 
he declares it to be his will before those 
who did not see him sign; and separate 
attestations are suflicient. Westbeech v. 
Kennedy, ! V. & B. 3t)2. 

2. Examination of all the witnesses 

to a devise, not a technical rule: the de¬ 
cision binding the heir’s right to iject- 
ments, which he may repeat until so 
vexatious as to call for injunction. Bootle 
V, Blundell, 19 Ves. 502. 

3. General rule in proving a will 

against the heir, that all the witnesses 
must be examined; that general rule, ad¬ 
mitting necessary exceptions, as death, 
or absence out of the kingdom, and 
psrhaps not applying where the will is 
not wholly, but only partially in question. 
Ibid, , 19 Ves. 505. 

4.. Sob^ueot papers, though evidence 
of cohipetmice of a testator, regarded 


with consitferable jealousy, a» he is not 
permitted to prove his own sanity. In¬ 
ference, that if not then conscious of hit 
competence at the previous time, be 
would have re-executed the will. 

Ibid, 506 . 

5. Proof against the denial, by all 

the witnesses to a will, of their attesta¬ 
tion. Ibid, 507'. 

6. Implication that wi^sses to a 
will saw the testator execiA^ if so situ¬ 
ated that they might have seen him : not 
where they were in an adjoining room 
and could not. Morrison v. Arnold, 

19 Ves. (> 71 . 

* 7 . In wills of real estate the three 
witnesses must sign in the presence of 
the testator, and it is usually slated in the 
will that they did so sign. But although 
that circumstance should not be recorded, 
the will is ctrectual, if it be proved, that 
they actually did so sign. In a c urt of 
law, a will, thirty years old, if the pos¬ 
session has gone under it, and sometimes 
without the possession, but always with 
the possession, if the signing is sutTirient- 
ly recorded, proves itself— Sed quare: 
whether, if the signing is not sufliciently 
recorded, a will of that age proves itself; 
if not, then possession under the will, 
atid claiming and dealing with the estates 
as if tliey had passed under the will, 
would he cogent evidence to prove the 
duly signing. Lord RancliJTc v. Parkyns, 

6 Dow, 202. 

XI. PuooFor Pedigree. 

1. Declarations of relations arc evi¬ 

dence of pedigree, but inconclusive with¬ 
out shewing on what occasion they were 
made, or what led to them, fee.; but 
whether a physician, or servant who at¬ 
tended the family, can be admitted as 
one of the family—Qairrc. Walker v. 
Wingfitld, ■ 18 Ves. 443. 

2. The pedigree of a person, in the 

band-writing of a deceased relation, who 
had an interest in it as drawn out, will 
be rejedted as evidence of such pedigree. 
Edwards v. Harvey, ' Coop. 39. 

XII. Weight and SurficiENCT or 

Ev^HENCt. ' 

1. A single witness, not corroborated, 
is not sufficieOt to prevail gainst positive 
^ denial by the mnwer. Qfuke v. Clay- 
j titorM, 
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i- Unleis confined by circumstan^s. 

^ageif.Brochopp,'l i8Ve8.335. 
Btoeksopp V. Lvcai, j 

3. If there be but one witness, and 
his evidence is contradicted in positive 
terms by the answer of the defendifnt, 
and there ore no circumstances giving su¬ 
perior weight to the testimony of the 
witness, no decree can be made on sucli 
evidence. ' Uarrison v. Gardner, 

2 Mad. 517- 


4. The forgery of a register, though it 
considerably affect, will not destroy the 
effect of other evidence. JJmfd v. Pas- 
singham, 16" Ves- .5.9. Coop. 155. 

5. lividence of conversation, overheitd 
by a wiluess placing bmisclt behind waiii- 
Bcot, ..^c,, must be received with great 
caution. 

Savage v. Rrocksopp, \ , g 335 

Brocksopp V. Lucas, j 


I 6. In a question o right df way, 

I evidence of an interra^ioo acquiesced in, 
is of infinitely more weight than evidence 
of usage, l^gge v. Croker, 

1 B.& B. 514. 

7. The evidence of a witness impeaefa* 
ing the instrument he has attested, like 
that of a witness to a will denying the 
sanity of the ilevisor, is admissible; but is 
to be received with the most anxious jea¬ 
lousy. Htni'ard v. Braithwaile, 

I V. & B. 202. 

8. Parol evidence of one witness, un¬ 

supported by other circumstances, is not 
sufficient to found a decree. Dioosim v. 
Mass'-ji, 1 U. d: B. 234. 


EXECUTOR AND AD.MINISTR.ATOR. 
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(b) Residue .. ib- 

VI. liabilities. 208 

(a) For each other's acts ...... ib, 

(b) Assets misapplied or unre„ 
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‘ W Por Interest or Profits .... ib. 

yH. aiGHTS AND LIABILITIES OP 

PERSONS BEALINO WITH.. 211 

VIII. suits OR AGAINST ..... 212 

IX. accounts AND ALLOWANCES 214 

,, Jurisdiction. 

1. A court of equity has jnrisdictioii 
for ao'^aNfunnt of personal estate and a 


receiver, pending a litigation for probate, 
tliough an adiuimstration pendente lite 
might be obluined in the Ecclesiastical 
Court. Atkinson v. Ilenshaw, 

2 V. & B. 85. 

2. A court of equity has jurisdiction 
pending a disputed administration in tlie 
Ecclesiastical Court to protect the pro¬ 
perty by a receiver; and such jurisdiction 
is not ousted by the power of the Eccle¬ 
siastical Court to appoint an adininisti'a- 
tor pendente lite. Ball v. Oliver, 

2 V, & B. 96'. 

II. Renouncing or obtaining 
Pbobate, 

1. The renunciation of one executor 

in the lifetime of another, Is a mere nul¬ 
lity, as it is nut binding on him, unless 
made after he has become the survivor. 
Arnold v. Blcncowe, i Cox, 42f». 

2. Executor of a first will cannot call 
upon the executor of a later will to prove 
it, till he has established his own interest. 
WaUer 4" Smith v. HescUine, v. Burgh, 

1 Phil. 172. 

3. An executor, for 'whom an appear¬ 
ance bad, been given, but without autho¬ 
rity, he being ip the, East-Indies, was 
dismissed. And a party having admitted 
an interest in a parly applying for pro- 
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bat^ ym bffld^Qt to b« at Ubertj; to xe- 
trootlt* Pweiardv, JF^fr, , 

1 Phil SIS. 

HI Obtaivxno Adkinistratioh. 

|. In the ca*e of an annuity bequeathed 
to '‘ 4be preacher of Kingiaud Chapel,” a 
decree iecued to shew cause why admiuis* 
tratinn, limited to the interest of the 
deceased in such annuity, should not be 
granted to the ofliciating minister. The 
prerogative court, on motion, permitted 
adn)inistration to go to the Syndic of the 
governors of St. Bartholomew's Hospital, 
who were the patron of the chapel. 
Maidmau v. Atlpersons in general, 

1 Phil 51. 

2. Primogeniture gives no right to an 

administration. Earl of fVarwkk v. Gre- 
viUe, 1 Phil 123. 

3. Where two parties appear before 
administration has beet, granted, both are 
to propound their interests, and to pro* 
ceed pari passu j but where one party is 
in possession of an administration, be is 
not bound to propound his interest till the 
party calling in question the grant has 
first propounded and established his own. 

DMs V. Chismm, \ , ... 

Jenncns v. Beachnmp, ) * ’ 

Hibben v. Calembcrg, 1 Phil. l66. 

4. An intestate left a wife and son ; the 

latter having possessed himself of the 
etfects of the intestate, was, after the I 
death of the widow, cited to take out let* 
tens of administration by a party without 
any apparent interest; the son appeared 
to the chation, but not returning the 
requisition, was excommunicated. This 
sentence reversed upon appeal. Ackerley ' 
V. Old/umi t Phil. 248. 

5. Where the deceased left surviving his 
wife, two sons, and a daughter; and his 
wife, who was appointed executrix, could 
not obtain probate on account of mental 
imbecility; and the sons were nominated 
by the will trustees fur the daughter, the 
court granted administration to the sons, 
rejecting the claim of the daughter to be 
joined with them. Dampier v. Colson, 

2 Phil. 54. 

6. ft is not the practice to force joint 

administration upon unwilling parties. 
Bell V. Tmifwood, 2 Phil 22. 

Dampier v. Colson, S Phil 55. 

f. And where the court bad to decide 
upon equal cMms of two parties to admi* 
nistratifn, it refused administration to the 


one who had. .been bankrupt. Bell v. 
Timiswoodf S l^bil 22. ■ 

8. It is not the practice of the court to 
grant administration from the residuary 
legatees to a nominee, where the iwrties 
disagree. Bampier v. Colson,] 2 Phil. 55. 

9. Where the woman, at the time of 
marriage, was seventy years of age, and 
possess^ of money, and had hwn ac* 
counted and treated even after marriage 
as cbildisii; and siv months after the 
marriage, under a writ de lunatico ingui- 
rendo, a verdict found that she had been 
incapable from two years antecedent, 

I the court refused administration to the 
alleged husband, on the ground of the 
invalidity of the marriage. Browning v. 
Beane, 2 Phil u9* 

10. Cceteris paribus, a man accustomed 
to busine.ss, is to be preferred as adminis* 
trator. Williams v. Wilkins, 

2 Phil 100. 

11 . Where there are several next of kin 
in equal degrees, and there is no material 
objection or reason of preference, the 
Ecclesiastical Court grants administra* 
tion to that person to whom the majority 
of interests are desirous of entrusting the 
estate. Budd v. Silver, 2 Phil 115.. 

IV. Powxii AND Duties or. 

1. As to nuirsballing the assets of the 
veiulee of an estate, by throwing the lien 
for the puiciiuse-nioney upon the estate 
— Queere, Mackreth v. Symmons, 

15 Ves. 329. 

2. A real estate charged with payment 
of debts, in aid of the personal estate, 
shall be applied before the widow’s para* 
phernalia. Boynlun v. Boyniun, 

1 Cox, ioU. 

3. Leases for lives are distributable as 

personal estate, where there is no special 
occupant, or where the executor is the 
special occupant. MBnerv. Lord Hare^ 
wood, 18 Ves.^ 273. 

4. The general rule for the conversion 
of personal property bequeathed ior life, 
with remainders over into the three per 
cent- stock, held not to apply to propel*^ 
of a testator who died in India, under bia 
will made there, invested by bis executor 
in the company’s securities thbre; but pit 
the arrival of the parties in this country, 
it will be decreed to be remitted to Eng* 
land, and invested accordingly. BoUand 
y. Hughes, ]6 Ves. 111. 3 Mer.'£85. 

5. Executors cannot lend money <f% 
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pemnal security, though there are words 
in the will which may imply a discretion 
60 to do. Wilkes v. Stcuardf 

Coop. 6. 

6- Where tlie vendor of an estate would 
absorb the whole of the personal assets In 
payment of the purchase money, a rate¬ 
able contribution will he decreed, as be¬ 
tween the devisee of the estate, and the le¬ 
gatees and annuitants under the purchaser's 
wilL HeaiUg v. Redhead, Coop. 50. 
See also Cave v. Cane, 2 Eden, 159. 

7. Where there is a sufficiency of as¬ 
sets for payment of debts, executors may 
pay simple contract debts not bearing in¬ 
terest before specialty debts bearing in¬ 
terest, if not objected to by the specialty 
creditors; and the legatees are not at liber¬ 
ty to complain of the order of payment. 
Turner v. Turner, 1 J. & W. 39- 

8. Where the agent of an executor paid 
interest on a legacy for seventeen years, 
without deducting the property tax, he 
could not afterwards deduct, out of future 
interest due, the amount of the property 
tax, in respect of such precedent pay¬ 
ments. Currie V. Goold, 2 Mad. 163. 

9. Executors have only power to sell 

real estate, where expressly given, or ne¬ 
cessarily to be implied from the produce 
being to pass through their hands in the 
execution of their office, licntkam v. 
fViUshire, 4 Mad. 44. 

10. Where a testator devises to persons, 

whom he also appoints his executors, ; 
upon trust, to sell, fc' such purposes as be I 
shall afterwards appoint, and then directs 
his debts to be paid by bis executors; 
such direction authorizes a sale for the 
payment of debts. Barker v. tlte Duke 
of ’Devonshire, 3Mer. 310. 

11. The ronoent of one executor will 

bind the others in as well as out of court, 
Holkirk V, Holkirk, 4 Mad. 50. 

12. An administrator pendente life in 
the Spiritual Court concerning a will, has 
the povier to bring actions for recovering 
debts. Ball v. Oliver, 2 V & B. 97. 

13. An administrator pendente life is 
ap^inted to collect the debts and proper¬ 
ty*. GaUivand v. Evans, 

1 B. & B. 192. 

14. To apuble such administrator to 
ledge money in court, be mu«t file a bill. 

‘ Ibid. 

15. Whether he would be justified in 

so doing—Qaare. Ibid. 

ifi. In a case of. competition between 
Wtditort, held' on dppeali that an inijuiry 


(Was prbrOrly ordered as to the ediisidera- 
tion of two annnities alleged to have been 
vol untary, or pro turpi causa; as, when the 
ol>jectinn was made, the assets could not 
be distributed without such inquiry, there 
not being sufficient to satisfy all claims. 
Hunt V. Mansell, 1 Dow, 211, 222. 

17. A creditor having administration 
may oppose the probate of a will, without 
costs; so also an executor having pro¬ 
bate may oppose a later will. 
Dabbs^.Chisman, "I 

Jennens v. Beauchamp, 3 

18. A creditor in possession of a grant 
of administration, is entitled to contest 
suit against a person asserting himself to 
be next of kin. Elme v. Da Costa. 

1 Phil. 173. 

V. Rights axi) Ikte rests, 

(a) To retain his Debt. 

1. Under a covenant to a retiring part¬ 
ner, as soon as conveniently could be, to 
pay the debts, and indemnify him against 
them, broken by the death of the cove¬ 
nantor leaving debts undischarged; debts 
paid by the other are debts by specialty, 

I against which the administrator cannot 
retain his own simple contract debt, as be 
may a debt in equal degree. Mussoa v. 
May, 3 V. & B. 194. 

2. Executor has a right to retain his 
own debt. Georges v. Georges, 

18Vca.29fi- 

3. Executor paying to creditors more 
than the value of his testator's personal 
assets, acquires an absolute right to them 
by operation of law. Chalmer v. Bradley, 

IJ. & W. 64. 

Ip) Residue, 

1. It is suflicient to exclude tbs exe¬ 
cutors, as such, taking beneficially, that 
the testator professes to dispose of the 
whole of his property, altbtiugb by the 
eonstruction of his will he has not in fact 
done so. Oldham v. Carleton, 

2 Cox, 399. 

2. Testator gave " a‘. his estate and 
effects to A. and B., their heirs, executors, 
&c. upon trust, iu the filxt place, to pay, 
and charged and chargeable with all his 
debts, funeral expenses, and legacies, after 
given.” A. and B. being afterwards ap¬ 
pointed executors, ai*e entitled to the resi¬ 
due of the personal estate undisposed of, 
(including a legacy of £lQ00 to a charity, 
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void the Matute 9 U« c. 36,) fur 
their own benefit, against the claim of the 
next of kin. Damon v. Clark, 

15 Ves. 409. 18 Vea. 247. 

3. Where the intention' is to bequeath 
the residae from the executors, they can¬ 
not take, though the bequest fails. Ibid. 

{» J5 Ves. 414. 

4. Executors take the residue, as resi¬ 
duary legatee would take it. Jiid, 

15 Ves. 417. 

5. Where the evidence admitted to 
prove the executor's claim to the residue, 
raises no direct intention in the executor’s 
favor, but mere inference from equivocal 
declarations, with an intention to make 
an express residuary disposition, the exe¬ 
cutor will be a trustee of the residue lor 
the next of kin. Langham v. Sanford, 

17 Ves. 435. 2 M9r. 6. 

19 Ves. 641. 

6. A legacy to an executor of furniture, 

plate only excepted,' and a bequest of a 

contract for a leasehold bouse, afi'ord no 
inference that be should not take the resi¬ 
due beneficially. Ibid, 17 Ves. 635. 

7. There is a difference between a le¬ 

gacy to persons by name, and to them as 
executors \ in the latter case, they take it 
in that character, and not beneficially. 
Currie v. Pyc, 17 Ves. 466. 

8. Executor takes all not meant to be 

disposed of, not all that is not actually 
disposed of; so he would not take in the 
case of lapse, or being appointed executor 
in trust, and no object expressed. Datt>- 
ton V. Claike, 18 Ves. 254. 

9. Personal property bequeathed upon 
trust, which does not exhaust the whole, 
executor not entitled to the surplus. Ibid, < 

IS Ves. 255. 

10. In the ordinary case of lapse, the 
executors will not take, though the sub¬ 
ject is not given to any one else. Ibid. 

11. Executor with a legacy, or exe- 
.(utors having equal legacies, will be con- , 
Bidered trustees for the next of kin of the 
residue undisposed of, as, having part 
given them, they cannot be intended to 
take the whole. King v. Dennison, 

1 V. & B. 277. 

12. Executors having equal legacies 
for their care and trouble, will be trustees 

-of the residue for the next of kin, Gibbs 
V. Ramsey, 2 V. & B‘. 294. 

13. A blank space between the last 
line of a will and the testator’s signature, 
raises no presumption of an inteption to 
dispose of the residue against the legal 


light of the executor. IPSifev, WUliams, 
SV. &B. 72 . Coop. 58. 

14. Where the fund claimed as residue 

had not l.een reduced into possession, it 
was held to survive to tiie surviving exe¬ 
cutor. Ibid. 

15. Legacy to an executor, who is also 
a trustee, excludes him from the beneficirl 
interest in the residue, unless expressly 
given. RuU s. Kingston, 1 Mer. 314. 

16. Where a testator gives a legacy to 
A. by one paper, and appoints him his 

I executor by another paper, whether the 
j violent presumption to exclbde him from 
the surplus arises— Quart. But where 
I the appointment follows the gift of the le- 
> gacy, though at any interval in the same 
I instrument, the rule of presumption does 
I apply, because the whole instrument must 
i be construed to have effect at once from 
I the moment of signature. Langham v. 
Sanford, 2 M“>-. SJ. 

17. When a testator, in the appoint¬ 

ment of his executors, uses words indi¬ 
cative of an intention to impose a bur¬ 
then, and not to confer a benefit; or 
where, after the appointment of execu¬ 
tors, he expresses an intention to dispose 
of the whole of his property, the execu¬ 
tors will be intended to take the office 
oi.Iy, and not any beneficial interest. 
Giraud v. IIanbury, 3 Mcr. 150. 

18. A direction in a will “to keep 

accounts,’’ held to afford a presumption 
that the executor was not meant to take 
the residue beneficially. Gladding v. 
Yapp, 5 Mad. 56. . 

19. Testator seised of real, and pos¬ 
sessed of personal property, bequeaths 
various legacies,” to he raised and.levied 
from my properties, by my executors 
and after bequeathing his interest in cer¬ 
tain lands, to his heir at law, adds, “ the 
remainder of my properties 1 bequeath to 
my executors, to make good the above 
sums, &c.; and 1 also ordain, &c., and 
devise the said (naming the, cs^ecufqn^) 
executors, to this my last will, 

my residnaiy' legatees, share and share 
alike.” Held, that the executors, aalo 
the surplus of the real estate, were trus¬ 
tees for. the heir at law, but with great 
doubt as to the intentjnn. Kellet v. ' 
Kelkt, 3 Dow, 248, 254,. 

VI. Liabilities of. ^ 

(a) For each other's Acts, 

1, Where testator directed that his 
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^ecutors .sbou^ .ncHt Ue li^le ibr.^ach 
otberVacts, and ohe o( the executors in 
good credit at the time, having called in 
a mortgage, ^d received the money, 
sends round the assignment to iiis co>exe- 
cutnrs, who execute it, and sign a re* 
ceipt; held, that as no part of the mort¬ 
gage inoney bad come to the hands of the 
executors, they should not be answerable 
for It. IVestky v. Clarice^ 

1 Eden, 357- 

2. An executor, who has not proved, 

by assisting a co-executor who bad 
proved, in writing letters to collect debts, 
or by writing directly to a debtor of the 
testator, and requiring payment, will not 
be considered as acting so as to be charge¬ 
able, except for his own acts, personally. 
Orr V. Newton, 2 Cox, 274. 

3. Executors and trustees are charge¬ 

able for negligence, by joining in a power 
to a co-executor, for tlie sale of stock, 
upon his rcpicseiitalioti, that it was re¬ 
quired for debtsj but they are not liable 
so far as they can prove the inoney to 
have been applied to that purpose; and 
although the co-executor possessed other 
'iiiids, but not through them, and which 
lie wasted. Lord Siipbrvohv v. Lord 
Jlinchinbrookc, lb' cs. 477.- 

4. The ].ord Chancellor doubted the 

wisdom of those cases, which break down 
the old distinction between executors and 
trustees joining in an act, by whirli one 
obtains and misapplies the fund; the exe¬ 
cutors being all liable mid trustees not; as 
the former need not, and tbe latter must 
join, lind, 16 Ves. 471). 

5. One of two executors and trustees, 
not having otherwise acted in the execu¬ 
tion of the will, joined with his co-e.xe- 
cutor and trustee, in the sale of stock, 
under a false representation, that tiie sale 
\yas necessary for the payment of debts, 
but such co-executor applied the greater 
paitt of the produce to his own private 
ppiposes, and became bankrupt. The 
e^utor joining in tbe sale is chargeable 
for the amount, except so far as any part 
wfc-appliefl to tbe trust purposes, toge- 

with interest at four per cent., not¬ 
withstanding i,)ie p&rties beneficially in¬ 
terested consented to, and approved of 
tbs'sale, unefor a similar nnsrepresenta;- 
tion,UttdeiTi)ood\.SteveHs, 1 Mcr. 712 . 

(b). JFor Asteti mtapplied. 

For Adfiiinistration Assets, see Div IV. 
an/e. 

1. Executors most always be answer¬ 


able ;for an infant’s money, .<aad where 
he lends the trust money (ui private 
securities, all tbe benefit made thereby 
will accrue to the estate, and the execu¬ 
tor most answer all tlte deficiency; and 
the particular circumstances of good con¬ 
duct ill tbe executor, cannot prevail 
against the general rule. Adye vt,Seuil- 
4cteau, 1 Cox, 24. 

2. Upon a deposit by executors, of 
the testatir’s property, with their own, 
for their own debt, the latter property 
is to be first applied in payment. 

M'Lcod V, Drummond, 17 Ves. 158. 

3. If an executor or administrator 
refer, generally, all matters in dispute to 
arbitration, without protesting against 
the reference being ♦aken as an admission 
of assets, it will amount to such an ad¬ 
mission. Robson V. — — — 

2 Rose, 50. 

4. Where executors had been guilty of 
negligence, in allowing tenants to be in 
an ears, without taking legal steps to re¬ 
cover the rents; and had also kept large 
balances in their hands for years, which 
ought, according to the directions in the 
will, to have been invested in government 
slock, and no evidence was oflcred in ex¬ 
culpation, or to account for such ba¬ 
lances leinaining in their hands, the 
cxi'cntors were charged w'ith such arrears 
of rent, and interest upon the. balances 
at 4 per cent. 'J'Ms v. Carpenter, 

1 Mad. 290. 

.5. It does not follow, because an exe- 
rr.tor is directed to pay interest, that 
therefore he is to pay costs; but he must 
pay the costs of suit so far as his iiiis- 
coiidii''* makes the suit necessary. So 
where the executor had been guilty of 
negligence, and in consequence was 
charged with arrears of rent unreceived, 
and interest upon the balance in his 
hand, he was also charged with costs of 
suit, so far as it related to such at i eavs 
and balance. Ibid. 

6. Where the executor was directed by 
the will to sell two bouses, and invest 
the produce, after payment of debtsti in 
real or government sec’.>ritics; and in¬ 
stead of which tbe executor places it in 
his banker’s hands, not appropriating it to 
the account of tbe legatees, but mixing 
it with his own money, he must bear the 
loss occasioned by the failure of the 
bankers, and with interest, and in this 
case was not allowed his costs. Fletcher 
V. Walker, 3 Mad. 73. 

E E 
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1* Aa <Hn««fnl)t, who wa« entil^edto 
Annuity oftde> the will, beihg to^idi^ 
ably indebted "to the estate, the court 
ordered, that the annuity ebould, as it 
becaoie du^ be applied in payment of 
such debt; and that her solicitor had a 
lien for his taxed costs, upon the an* 
nafty,* after payment of what was due 
by her to the estate. Skimer v. Sweet, . 

* 3 Mad. 244. 

■n 8. Bnt the arrears of the annuity 
Were ordered to be paid the executrix, 
although no report of debts had been 
made, she having sworn, in her answer, 
there was no dedciencv of assets, and 
undertaking to refund if necessary. 

S. C. Coop. 54. 

(c5 Payment of into Court, 

1. Where the executor, in his answer, 
admits a sum of money be in his hands, 
an action at law pending against him is 
no reason for his resisting a motion to 
pay the money into court, though he 
wiH have liberty to apply in case the 
plamtift at law should recover; and where 
such plaintiff did recover, the court or¬ 
dered the amount to be paid out to the 
plaintrff in the action, and not to the exe¬ 
cutor. yore V. Harrison, 2 Cox. 377. 

2. Where the testator had been dead 
three years, and the executor admitted a 
balance due from him to the testator, be 
was ordered to pay it into court, notwitb- 
stancjing there were debts outstanding to 
wluch be was liable to the extent of the 
assets. Morthck v. Leathes, 

2 Mer. 491. j 

3. Executors took the personal estate i 
of the testator under the will upon trust, 
to lay it out on good and sufficient secu¬ 
rity, for an iotant, to be paid on his 
ca^ng of age; after a decree on behalf 
m the infant to account, and after notice 
l^ -the next friend, the executors, without 
a^tpUcation to the court, lent a part of 
su^ personal estate upon mortgage: they 
ware, on modon, ordered to pay the saihe 
into court; but that part of the motion 
wbieli Mked, that the executors might 
be ordered to rqdace the amount by so 
much stock as the same would have been 
purebased at the tiON! of investment, was 
Mdiised. tPiUowean v. JDuci, 

2 Mer. 494. 

ifo An execBter wiH sot be dinwed to 
rclaitt nay fttrt of ^ rea&due of the testa- 
Wr’e property, tnpntteet himself ^aiiut 
a ifotore contingent demand, hi rej^pectoi 


eoe^aiits entered into by the tmtator fo# 
payment of rent And repairs of an estate 
hdd My him ^ncfer lease from a corpora¬ 
tion,. where there is no existing breach of 
ccfyenant, nor arreani of rent, in respect 
of which be is liable: but the court will 
not order the funds to be made over to the 
residuary legetre, without hie giving a 
sufficient imieihnity'to (9ie cfxeeutor, the 
terms of which, in this ditto, were to be 
settled by the Master. Simmme v. bU- 
land, S Mer. 547. 

5. An executor having paid legacies, 
stands in a situation,' m which, at least 
for the security of the ftnitd, it is not 
competent to him to allege that diibte 
ore unpaid. Freeman y, Fmrlie, 

3 hfcr. 38. 

6. Admission by an executor in his 
answer, ** that the whole amount of the 
property is near ^40,000, and that the 
whole vested in the public securi es in 
India, either in his name, or in the name 
of the house in which he is a partner, 
but subject to bis disposal, unless some 
part is in the bands of the said house 
at interest, which he believes may be the 
case,’’ is not a sufficient admission of 
money in his hands to order the payment 
into court of any part of it. Ibid, 

3 Mer. 39> 

7. An executor dealing with money in 

his hands, is bound to ear-mark it; but, 
if he cannot answer as to the stote of it, 
the court has no power to act as upon an 
admission, llnd, 3 Mer. 40. 

8. Where an executor admits haring 
possessed the testator^s property, be can¬ 
not protect himself from the payment of 
the amount into court, by aJl^tng an 
improper application of it, as having lent 
it on a promissory note; but where nei¬ 
ther insolvency, nor other danger as to 
the money was suggested, time sms al¬ 
lowed him. Vigrest v. 

3 Mad* 62* 

^ Executor net called oft to )o<^ 
money, except upto sflidarit iff hto insol¬ 
vency, or an adinisrion by bka hf « hw 
lance in his hands after payment eif ddhtii. 
jRuthqfordytl}aimnf 

(c) JFor Int&at or PrtySf auHfo,. > , , 

<4* If an execttUar appears to have made 
5 per cent* of the assets in his heiadB, 
or by the aoa-apptioMion eC assstB >;^Kito 
damage to the estate, to the Btoowit'^ 
5 per cent, in «tb« cose he ahMt he 
charged with interest at tlmt rateiWiX 
he pemtltB tkbli, tiarrytl^ ttotorelt^l 5 





^er c«ot. to rua on, wheo he h<4o# 
hand* « fond to pa; tbeai» he 4»ll ^ 
ratione paj interart at UmU rate; but 
where the executor retains tbe assets 
in his hands generally, be sbaU answer 
interest at 4 per cent. Hall v. Halktt, 

1 Cojit 134. 

8. Aa sxeentor shall not be permitted, 
«ther immediatid; or means of tmstees, 
to be tii« pnreb^ from bimself of an; 
part of tbe assets; but sbaU be considered a 
trustee for the persons interested in tbe 
estate, and shall account for the utmost ^ 
extent of advantage made b; him of the, 
subject so porchat^. Ibid, 

$, Where a testator directed his execu* 
tors to la; out tbe residue of bis estate 
“ in tbe purchase of lands, or upon heri¬ 
table or personal securities, at such 
rate of interest as they should judge 
reasonableand tbe executors lent the 
fund to one of themselves, on bond, at 
4 per cent., when 5 per cent might have 
been made by mortgage or government 
securities: the discretion given by the 
will to the executors, might have Ijeen 
soundly exercised by their lending the 
money to any other person upon such 
terms as they thought reasonable; but a 
trustee contracting witli h||pseit', cannot 
Sparc himself; and be must theretore pay 
mtereat at 5 per cent., for the money in 
his hands, and although the testator had 
been in habit, in his lifetime, of lend¬ 
ing motley to this executor at 4 per cent. 
I'orbet V. 2 Cox, 113. 

4. A tsatator in India, bequeaths sicca 
rupees, and the residue of his estate, to 
his wife for life, with remainder to his 
children, and appoints his wife and one 
of plaint.'ffs, executrix and executor; she 
invests the. mon^ on Indian security, 
prodtieing a larger rate of interest, and 
afterwards, comes to England with her 
only chil4, tbe mfant plaintiflT. The wi¬ 
dow is mA compdllable to refund the ex- 
ee|s of interest received by her, beyond 
what tbe foga^ would have product if 
iovQsted.iA..tlM £iii^eb funds; but the 
iitfoat plahUifi hain^io thiscount^^ has 
a i%ht: ta Aaye tJbp» fitppsfty remitt^ to 
Enj^And, and laid out in S per cent. 
annuiifoA dSeHaad v, Hngka^ 

. .; - ,:. )l5. Vies. 111. 2 Mer. 685. 

Ar. A# lexscutm-.pumhasiag assets he- 
foj!tgia|. tfhfbe esfofo cd .his testatew, with 
fun. approhalion of ibe 

inforesfod>.wiU tiot, afew » 

fowl* «jC4«n»S, hf iujsuiwabhi for the pfo* 
nt ptlwrvwj where 


tha transactimi was eei^eided, and dis¬ 
guised in a manner which imported a frau¬ 
dulent intention. Wiattm v Tome, 

5 Mad. 54. 

6. Executors char§i^ with interest on 
tbe balances, though not prayed for by 
tbe bill. Turner v. Turner, 

1 J. & W. 3S. 

7. Executor directed to lay out tbs 
testator’s personalty in tbe fu^s, unne¬ 
cessarily selling nut stock, keeping large , 
balances in bis hands, and resisting pay¬ 
ment of debts, by a false pretence of 
outstanding demands, was charged with 

5 per rent, interest and costs; .but tbe 
court refused to me ke rests in the account. 
Crackelt v. Bethunc, 1 J. & W. 586. 

8. Administratirn taken out in 1771 • 

distribution to a certain extent made, 
but a large sum retained by the adminis¬ 
trator on unfounded pretences, and the 
suit for account being much protracted 
by him : Held by the House of Lords, 
that notwithstanding tbe lapse of twenty 
years, before ell'ectual suit for account 
commenced, the administrator ought to 
be charged with the full legal inteiest on 
the sum remaining undistributed and 
during the wiiole period of retention; and 
that the account should be taken with 
annual rests, and that interest should be 
charged on the annual balances; and Uiat 
the administrator should pay to' the 
plainiitf his costs of suit, incurred sub¬ 
sequent to the original decree. Stackpoole 
v. UtackpaoU, 4 Dow, ‘209» 

p. An administrator pendente life is 
not liable to interest on a balance in his 
hands during the pendency of tbe suit in 
the .'cclesiastical coivt.. Gallican v, 
Evans, iB. &B. 19>* 

10. To charge.him with interest, he 

should be called on to lodge the balance 
in court. Ibid, 192 * 

11. Interest upon balances in the 

hands of executors caanot’ be charg^ 
unless the purposes for which tbe mon^ 
is retained appear to be answered. Daw- 
ton V. Mastep, 1 B« Ac B. 231. 

VIL RtOflTC AUB lUaBILITISS 0W 
Pxasoxs pExuna with. 

1- Exacutnr advances siimt of money 
to bis daughters pestdente Bte, to two of 
them OR their marriage, to the others as 
a Toluatary gift* and af^^wwards dies in¬ 
solvent, having rfliOAvipd oasets; oaabitt 
by tbe legatees, the voluntary gifts 
..oiwidered irJHiduleat; but those d#igh' 
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ters Iwi&g also legatees, they w^e per> 
uitted to retain in jwt of t^ir legacies, 
subject to abatement. Partridge v^Gopp, 

I Eden, 1^3. 

2. A pnrcbasei'. of leasehold premises 

from an executor, nrad not, in.general, 
see to cbe application of the (nircbasc 
money j nor need tbe assignment contain 
any recital of the purpose for which the 
premises lu-e sold ; but if, on the face of 
the assignment, it appears to have been 
made in satisfaction of the private debt 
of the executor, the sale is fraudulent as 
against those interested in the premises 
under the will. But length of time will 
bar the claim to relief. Bonney v. Hid- 
gard, 1 Cux, ]45. 

3. Security by executor upon tbe assets 

for his own debt and future advances, 
cannot be held, where the person dealing 
with the executor knows the property to 
belong to tbe testator; as where the cir¬ 
cumstances proved the act not to be con¬ 
sistent with the duty of executor, hut 
that.it was for his own private adv.mtage. 
M'Leod V. Drummond, 17 ^’es. 168. 

4. But there is great difference lietween 
a case where the money is advanced at 
tbe time the security is taken, ard where 
the tsecurity is taken in discharge of an 
antecedent debt. Jbid, 17 Ves. 1/0. 

5. '7’he effects of the testator cannot 

be taken in execution fur the debt of the 
executor. Ibid, 17 Ves. lC'8. 

■- S. V. Bxn/ V. Ray, Coop. 26’4. 

, 6'. Pledge of tbe property of the testa¬ 
tor by. an executor cannot be held even 
against a pecuniary or residuary legatee, 
and though for money advanced at the 
timi^ if under circumstances showing 
knowledge of an intended application not 
conformable to, or connected with'the 
meter of . executor. M'Leod v. 
nttumd, 17 Ves. J70. 

4 7, Assi^HUent .of a chose in action, 
IMSft the assets, {and judgment confessed, 
to fi (creditor by one of several executors, 
not available against tbe dissent of tbe 
etlurs, on behalf of the general creditors; 
though perhaps the court would not inter- 
f oieiagaiost the particular creditor, if the 
property had actilally passed, or to de¬ 
prive, hipi.eif any legal advantage. Lepard 
V. P'erpof^ a V. & B. 51. 

8.^/%ery vrho acqu^ personal 
by ^ bi^b trwit, or devastavit 
m'lm. is responsible to those 

irao edtHM hhder the ‘will,' if he is 
to trust. Eaanpyh 

4 Mad. Sbf, 


Vlli.]' '$iuk$ hg (» etgamst. 

party, dMihng^wIth'iBa executor 
for the personal assets, pays his money 
to the executor, so timt it may be applied 
to the purposes of tbe wilC he is not 
responsible for the executuir’s misapplica¬ 
tion of it; but if dealing with' the execu¬ 
tor, he d«(es in truth pay his mopey Jor 
the private purposes of the wecutor,^e 
is equally' a parly to the^breach of trust, 
whether he apnlics the money to the pri¬ 
vate debt, or tne private trade oT the exe¬ 
cutor. Ibid, 359. 

10. Bankers, the ageids of executors, 
and authorised by them to receive certain 
assets, reniilting the amount to the exe¬ 
cutors in the course of their duty as agents, 
and afterwards applying the assets, wheu 
received, iu payment of the amount of 
such reinittaiices, aie not responsible in 
respect of a misapplicutiou by the e.xccu- 
tois, if they are not privy to uny'inUniion 
of such misapplication. Keane v, 

4 Mud. 332. 


VIIL Suits uy oa agaikst. 

See also Div. IV. ante 

Tit. lNJUNCTION,/Wt/. 

1. Tbe bit stated that plaintiff was 
legatee under a will of whicli tlie tu- 
fendant was executor; that the usual de¬ 
cree for an urcount of the personal estate 
had been made, and the parties hud been 
before the master, when the plaintiff w as 
charged with several articles of the per¬ 
sonal estate possessed by him; that the 
account between them was atterwards re¬ 
ferred to an arbitrator, who found a small 
sum in favor of the iilaintiffs, but never 
made an award; that after this the de¬ 
fendant, as executor, brought an aojtkm 
against the plaintiff for the ^'ects .of tbe 
testator, so in bis po^seseipn; and the 
bill prayed an injunction, to restrain tbe 
defendant from proceeding at law, and 
that tbe value of the aiticles, posessed by 
t|)e plaintiff, might b« deducted out of 
tbe interest IstMn. by him umkr the wHU 
The court thought, upon, tbit cate, that 
tbe plaintiff was entitled to an injuni-tion, 
Ull tbe master made hit report.: a de-^ 
murrer, for want of equity, waa.therie- 
fore overrukd, Milner v. Oooltm, , 

iCdfc^id^: 

I s. Where a.'crsditdr of ah iiltMiate'put 
I in suit the bond entered into by h^ft^ 
j ministratrix in thie prafogstiye 
court of Chancery grant^ anr injunction, 








on^iib temts of iRlji adminii5ti*fttr!x j^Vlng 
J^dgtneat in the action, which was to 
stand as a v^urity for the costs at law, 
and in equity, but not for the debt; and 
ainending her bill by submitting to ac¬ 
count. Thdtim V. Archbishop of Cflafcr- 
burj/, ' 1 Cox, 399* 

3. Testator 1^ his will gave his per¬ 

sonal estate to Mis hve infant children, by 
his first wifb; and afterwards married a 
second wife, by whom he Rad one child, 
who died Soon after its birth. On the 
death of the testator, the w'iduw opposed 
the probate of the will, on the ground 
that it was revoked by the 'second mar¬ 
riage. A deed was then executed, by 
which the widow agreed, on certain con¬ 
siderations, to permit the will to be 
proved. The widow afterwards nianied, 
and on a suit by her and her second hus¬ 
band, to set aside the deed, as having 
been obtained by fraud, or surpi is**, and 
to have the assets administered, as in (he 
case of an intestacy ; the court directed 
the parties to proceed in the prerogative 
court, and reserved furtht'r directions, 
h lie prerogative court drcided in favor of 
.he will; the plaintiff appealed to the de¬ 
legates, but afterwards agreed to abandon 
the appeal on payment t.f .£200. Upon 
turther directions the court directed the j 
accounts of the personal estate, he .; and 
notwithstanding the plaiiilifl's failed in 
setting aside the will, yet, as in any case, 
it was necessary that the accounts should 
be taken in this court, the plaintiffs had 
their costs out of the fund. Thompson, v. 
Shr 'ppardf 2 Cox, 1(51. 

4. It is the settled rule of the court, 
not to permit a creditor to proceed at law, 
against an executor or administrator, af¬ 
ter a decree to account, and for payment 
of dl debts, as that gives every creditor 
who coiiies in a claim equal to that of a 
creditor by judgmbnt at law, from the 
date o( the choree; but the court does 
nor*take from a creditor the benefit of a 
judgment <U>tained prior to the decree; 
and where a creditor bad commenced his 
action law before the bill was filed, he 
was restrained from proceeding to trial, 
baiy^^t liberty, upon bis discontinuing 
tbs abtioil, to prove the costs at law, as a 
debt nndet the decree. . ^oare v. Fr^cr, 

; ' ' ' 2 Cox. 201. 

A del^^SIb^er was allowed to a bill 
# IKngliind, for' an iDjuiic- 

Wtraio jfcn action by an execu- 
traiisfof''4T'stocky bs ebu- 

. ■ .4. .'t. ■ . - 


siderhig the stock as specifiba^ 
queathed, which was dbnbtful to i^stees, 
in France, upon special trusts: if the 
executor cannot maintain the action at 
law, upon the nature of the bequest, or 
as having assented, an injunction is unne¬ 
cessary ; and if the executor can maintiuh 
the action upon his title to the stbekj' tb 
be applied as the other property, then 
there is nc equity, JJanA of Jfnglatid v, 
Liinn, 13 Ves. 56’9. 

6. Executor is not bound to plead the 
statute of limitations, but the objection 
may be taken after the decree against cre¬ 
ditors coming in before the master. 

7. B., a purchaser, under a decree, of 
the first presentation to a living, of which 
A. is seised for life of the advow'son, after¬ 
wards takes a conveyance from A. of the 
sticond presentation to the same living, 
and sells the first presentation t(> the pre¬ 
sent incumbent. To a bill by A., to set 
aside the transaction on the ground of 
fraud, praying a discovery, B. puls in stn 
answer, and refuses a discover)', on the 
ground of subjecting him to forfeiture 
Ibr simony. B. died, and the suit is re¬ 
vived against his executor, who is held 
iMititied to the protection claimed by B. 
Pai khurst V. JM ton, 1 Mer. 391. 

8. An executor will not be allowed 

to set up the title of the heir at law, as 
between himself and the personal repre¬ 
sentatives, where he has been receiving 
rents of houses, which he is unable to 
Slate, whether freciiold or leasehold; and 
his being uncertain who are the persons 
entitled to such property, does not afford 
him any ground for declining to set forth', 
in answer to a bill by the personal re¬ 
presentatives, what he has done, with 1^ 
Freeman v. Fatrlie, 3 Mer. 1^.' 

■ 9. A creditor proceeding at law against 
ail executor, alter notice of a decree 
against him to account, is so for in Ihe 
nature of a contempt of court, that upon 
application for an injunction, the court 
w'ill refuse him the costs of the further 
proceedings at law, and the costs of' the 
application. Curre v. Bomer, 

3 Mad. 455. 

10. An executor under a will, ihe va¬ 
lidity of which was tire subject of a suit 
in the eb'elesiastiCal court, then remaining 
for judgment merely, brought “ acliona 
against the plakitiff, who pleaded thb ge- 
nbraf i^sue,'iff'expettativn the probate 
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would be recalled bc4mi trial; the bill 
alleging that the ocectitor was intolvatt, 
and was trying to get ilw estate into his 
possession. An injonctum to stay trials 
was granted before answer, upon the 
plaintiff paying into court the money 
■nbght to be recovered by the actions. 
Mauf/kld V. SAo», 3 Mad. 100. 

11. Tbm being two suits to take ex* 
ecutor’s accounts, the prosecution of the 
first suit was under the circumstances 
stayed, and the prosecution of the decree 
in the second suit was given to the plain* 
tiff in the first suit. Hawkes v. Barrett, 

5 Mad. 17 . 

1£. Pledge by executors of bonds to 
the testator, upon advances from time 
time for several years. Decree at the 
Rolls dismissing a bill, not by creditors 
or legatees, but by co*executor$, who had 
ifot previously acted, was affirmed by the 
Lord Chancellor on appeal. M*Leod v. 
Drummond, 17 Ves. 1&2. 

13. After adistributionof assets, under 
a decree ascertaining rights of legatees, 
advertisements for all persons interested 
to prove their claims ^fore the roaster, 
being previously published, a bill by a 
legatee, against the representatives of the 
tftecutor, dismissed. Farrell v. Smith, 

g B. & B. 337. 


14. A person in possession of an ad- 
miiii^ation, and against whom suit is 
bought in the ecclesiastical court, is not 
bound to propound his interest, till the 
party calling in question the grant has 
first propounded and proved his. 

Jemuns v. JSeaucnamp, 3 

15. Where different claims were made 

to t^ propMty of an intestate, by suit in 
llte eaelesiastiral court, it was held, that 
the parties propounding tbeir diflerent in* 
tafigilb, must proceed part passu. Waller 
W. Fhtekme, 1 Phil. 170. 


' IX. ACCOOXTS AKD AltOWANCES. 

.i'll-1 

1. Under a decree, in a suit by the re* 
aidnary legatees for an account, and di* 
reeling the application of the personal es* 
tate in gpymeiit of debts and funeral ex¬ 
panses, and the clear surplus to be paid 
over, making to the parties all just allow- 
a^ets, the master ought to allow payntents 
I 4 discharge of legacies. Higktiitgale v. 
tawfon, 1 Cox, 23. 

£« There it ft distinction between an 
execu^r and a itceiver as to idlvwances 


I fw^ehaiges and ttmthle. Foils, v. Leigh-' 
ton, 15 Ves, 27o. 

3. Under a settlement eii marriage ofa 

female wud of court, Bie husband, in con¬ 
sideration of receiving a certain part of 
her imtune, the value of which was tidten 
by estimatioii, rdeased all right and ia- 
terest hithe rssidoe} ha sriU not be pei 
mitted, on suggestion Uaat the cffimation 
was unfair, to attend at taking the account 
directed agaidit the executors. Fsorce v. 
CrutchfieU, I 6 Ves. 48. 

4 . Charges of a sale are to be taxed 
under the bead of just allowances, and 
not of costs. Cnwqt v. Baker, 

18 Ves. 285. 

5. A charge in an executor’s answer by 

admission can only be discharged by show, 
ing the application immediate on the re¬ 
ceipt of the money, as one transaclioii, 
and aot by distinct independent items on 
the other side of the account. T tiinsom 
V. Scofnep, 19 Ves, 582* 

j6. A surviving partner being executor, 
is not entitled, without express stipulation, 
to any allowance for carrying on the 
trade after the testator’s death; but he 
will be allowed expenses actually incurred 
under the erroneous ronceptiou that be 
was the sole proprietor, by bona^de pur¬ 
chase from his co-executors; but which 
purchase was afterwards set aside as a 
breach of trust. Burden v. Burden, 

1 V.& B. 170 . 

7 . The court has a favorable leaning 
toward executors and trustees keeping re¬ 
gular accounts, and will .do every thing to 
extricate them from difficulties which may 
arise in the accounts, or the management 
of the property, and will require no more 
than strict justice from them. But it is 
the bewndeo duty of an executor to keep 
clear and distinct accounts of the proper¬ 
ty ; and if therefore be chooses to mix the 
accounts with those of bis own trading 
concerns, be cannot thereby protect him¬ 
self from producing the original booths in 
which any part those accounts may 
be, inserted; and if ia 

trade have permitted him to mix the ac¬ 
counts with their general accounts, it 
seems they cannot afterwards objert to a 
free inspection of the original books; and 
clearly so, in a case where the executor 
has admitted his having lent to the housa 
part of the tr|iat^propem«,f|g| they have 
been dealing witb,U. Fromm tr., FtariiCf 

3Mei.43. 

t« An executor in India pamugfio 
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Hagland, and after twenty-one ynntwii^ 
calwd upon to account, alleging that ht 
bae left h» boeksi dec. bebii^ him in In* 
dia, was ordered to produce copies of all 
the entries in such books, &c. witbio six 
mouths, though impossible to be com¬ 
plied with,, ill order that the court may ^ 
have an opportnnity from time to time of 
seeing that he' had^used proper diUgence. 
Ibid, 3 Mer. 34. 

9 . Oenend rule as to the'deposit of pa¬ 
pers and writings is, that an executor must 
deposit tbeni for the benefit of the pailies 
interested, unless there are purposes which 
require that be should retain them. Ibid^ 

3 Mer. 30. 

10 . An eaecntor in India having a le- 
gacy for bis care and trouble, is not enti¬ 
tled to commission on receipts and pay¬ 
ments, or either, as executor; and will 
not be allowed, in passing his accounts 
after a series of years, to renounce his le¬ 
gacy, and charge commission on such re¬ 
ceipts and payments. Ibid, 3 Mer. 34. 

11 . Legacies to executors for care 
and trouble in the execution of the will,” 
r.ve not to he paid to executors refusing to 
r t; and payment of those legacies will 
not be allowed the acting executor in pass¬ 
ing his accounts. Ibid, S Mer. 31. 

13. An executor under the circum¬ 
stances, was allowed the expenses of an 
accouotaiit. Hendtram v. M*Iver, 

3 Mad. 375. 

13. Executor and trustee cannot claim 

eotapensmion for personal trouble and 
leas of time in the performance of trusts 
under a will; but if the nature of the trust 
he such that a trustee ought to have com¬ 
pensation, a special case must be made to 
the court before the trast is accepted. 
Brvcksmp v. Bamea, 5 Mad. 90. 

14. ^ecutors ate sot on motion per¬ 

mitted to account before the master for 
property b^ucatfaed by testator to minors; 
an account an taken is not binding on the 
minarsr there bang no suit depe^ng in 
court to which they were parties. In 
matttr ef Baarkt^ I B. & B. 74. 


IIS 

15. There is no n^lar way of caffing 
executors to account but by bill, tb^ not 
being bound to account as guardians and 
receivers. Ibid. 

1 B. & B. 75. 

Id. Plea by administrator durante mi» 
norilidi to bill for account, of a suit by^ 
executor , for the same purpose in the Ee* 
clesiasticsd Court, and sentence, allowed 
as a stated account, with liberty to except 
as to subsequent receipts, and an issue 
directed us to the payment of a particular 
sum. Fenvill v. Luacombe, 

SJ.& W. 201. 

17. Administrator held liable to pay a 

som remaning undistributed, with the 
highest legal interest during the paiod of 
retention, and wiU. annual rests, not¬ 
withstanding a delay of twenty years be¬ 
fore eifectud suit for account. Stac» 
poole V. Staepoole, 4 Dow, SO 9 . 

18. Where equity has taken the ma¬ 

nagement of assets from an executor, it 
will not permit him to be charged for 
what has been done pursuant to directions. 
Farrell v. Smith, 3 B. & B. 343. 

19 . An executor is bound to exhibit 

inventory and account at the suit of a party 
interested in the property for which he is 
executor; and a probable or contingent 
interest is sufficient for that purpose. 
Fkillipa V. Bigncll, 1 Phil. 239. 

30. An equitable creditor has sufficient 
interest to call for such inventory and ac¬ 
count. Myddleton v. RuskotU, 

1 Phil. 244. 

31. The court exercises a discretion as 
to the sort of inventory it requires from 
an administrator. JUeves v. Freelmg, 

3 Phil. 56 . 

S3. ObjecUon to aa inventory charg¬ 
ing fraud by concealment and omission, 
overruled. Butler v. Buikr, 

2 PhiL 37- 

33. A creditor is entitled to a statement 
of the effects which have come into the 
I possession of the executor. Barclay ▼. 
\Maraiall^ 2 PhiL 168. 


FINE. 


1 . Pestossion and receipt of rent will 
amount to adUseisin, aad give an estate 
upon wfaifeh a fine will operate. Cohru 
V. Obuai/hU, 3 B. & B. 273. 


2 . A fine levied by an eiegit erafitor, 
can avail nothing, possession not being 
adverse to the title of the debtor. Where 
a possession can bo referred to a (piod 
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title, it canned in « eout:t of i»)«utv, • be 
treated asacquired by diuMsin. ‘ Ibid. 

, 3 . A fine may, at kV, be impeached 
for fraud ; and in matters of fraadj equity 
has concurrent jurisdiction. Ibid, 

2 B.,& B. 272. 

4. Where the possession of an estate 
can be referred to a good and valid title, 
equity will not refer it to a title obtained 
by fraud ; therefore a finr by a person ob¬ 
taining possession by fraud, and afterwards 


procuring assigumcnts.of elegits afieeting 
the estate, cannot by non-claim operate 
as a bar, the possession of the conusor 
being referred to the elegit, and not to 
the title by fraud. Ibid, 

2 B. & B. 255. 

5. A fine levied upon a possession ac- 
quiied by the fraud of a tenant, but ac¬ 
quiesced in by the landlord, with notice 
of ibc fraud, will operate as a bar. Ibid, 
2 B. & B. 272 . 


FORKIGN L.\W. 


1. Where the object is to affect jrro- 
ceedings in England by a foreign law, such 


law must be proved as a fact. Ex parte 
Cridland, 3 V. & B.’99- 2 Rose, lO’G. 


rOllFF-lTURE. 
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I. What shall amount to. 

1. A,title of nobility, limited by patent 
in tail, is an estate tail, within the pro¬ 
tection of the statute de donis, whether it 
be conferred from any place or not, and 
consequently not forfeited by an attainder 
of felony. Earl Ferrers s Case, 

2 Eden, 373. 

‘ 3., Clause of re-entry in a lease for 
three lives, in case lessee or h.s executors 
&C. should lease for more *]iun seven 
years without licence; the third life being 
in possession as e.\ccutor of the original 
lessee, and without notice of the proviso, 
leas^ for fourteen years; but this is no 
forfeiture, as be should have had notice 
of the condition to affect his interest by 
way of forfeiture for the breach of itj 
and as the lease could not extend beyond 
the life of the lessor, it could not pass 
an interest for foorleen years certain. 
Northcote v. Duke, 2 Eden, 3 19 . 

tf. Eqvitablb kelibf against. 

' 1. A cofirt of equity will, if it can, 


lieve against a forfeiture. Bh-nncrJiassett 
V. 2 B. B..130. 

2. in cases of contract, equity relieves 

against forfeitures introduced by the par¬ 
ties ; but «hen they are created by sta¬ 
tute, no relief can be given. Nabiff v. 
Trnhniikk 1 B. R. 47. 

3. That relief will be given against 

a forfeiture when compensation can be 
made, is a principle applicable to'cases of 
contiact only; and not to tlie provisions 
of a statute or conditions in law. Keat¬ 
ing V. Si>arnm, 1 B. & B. 373. 

4. Relief c||pnot be given against a 
forfeiture created by act of Parliament; 
but a court of equity will see that'the 
pioceediiigs working the forfeiture have 
been regular. Ulcnnerhassett v. Dcy, 

2B. &B. 128. 

5. In cases of forfeiture, the court looks 

to the real transaction between the par¬ 
ties. O'Brien v. G TteVSOH^ * 

. 2 B. & B. 332. 

IP. Waver op. 

1. After an eviction for non-payment 
of rent under the ejectment statutes, and 
after the expiration of the six months al¬ 
lowed the tenant to redwra,; evidence of. 
acts in pais is admissible, to show a 
waver of the forfeiture. »'Makne v, Ma¬ 
lone, JB.&B.32. 

8. To permit a tenant Tio <.remain In 
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{ loswssinn, and expend his money in build* 
ng, with the knowledge of the landlord 
‘■'after an eviction for non-payment of rent, 
is a waver of the forfeiture, under the eject¬ 


ment statutes. Hume v. Kent, 

i B. & B. 554. 

3. Acceptance of rent, with notice of 
a forfeiture, is a waver thereof at law. 

Jiid, 561. 


FRAUD. 


Page 
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n. equitablf relief against, if. 

III. EFFECT OF.* .. ... if. 


I. Wiiat amounts to. 


I . A record may he affected by fraud; 

a fine for instance; if the appearance of 
tlie woman before the judge was the 
cliect of previous compukion. IJamfmm 
V, Ilampsun, 5 V. & li. 4'2. 

*Z, To prevent by promises a suit being 
instituted, until a claim is barred by the 
siatute of liniitalions, is a fraud. liar^ 
'inj^ton V. O'llrien, 1 B. & B. 1/8. 

II. Equitable Relief against. 


I. In cases of fraud, courts of equity 
ai.dcouitsof law have a concurrent Ju¬ 
risdiction; and therefore a demurrer for 
want of equity will not lie to a bill 
praying relief against a fraudulent po¬ 
licy of ins jrance. Sowarfy v. Warder, 

2 Cox, 268 . 

2. There are many instances of fraud 
that would affect instruments in equity, 
but of which the law could nut take no¬ 
tice. 

(joodai/ V. Butcher, J 


3. The rule in equity, that interests 

obtained through the frauds of a third 
person cannot be maintained, is not to 
be extended to the case where a person 
innocently acquiring interests, afterwards 
sells them to innocent purchasers. JJoyd 
V. Passingham, Coop. 155. 

4. An annuitant or legatee has a title 
to relief upon fraud in not performing a 
promise, relying on which the testator for¬ 
bore to bequeath. Chamberlain v. Agar, 

2 V. & B. 262 . 

5. It is not necessarj' to show even 

legal fraud on every occasion of seeking 
relief til equity, and a mere mistake will 
sometimes be sufficient. Hitchcock v. 
GHidings, 4 Price, 135, Dan. 1. 

6. In giving relief against a fraudulent 

title, equity will reimburse the parly in 
possession for permanent improvements. 
Shinev. Gough, 1 B. lx. B. 444. 

7 . A judgment at law may be im¬ 
peached ill equity on the ground of fraud, 
but not on the ground of irregularity. 
Baker v. Morgan, 2 Dow. 529, 530. 

III. Effect or. 

1. The clearest title cannot be used by 
persons cognizant of any fraud affecting 
it. Gore v. Stackpoole, 1 Dow, SO. 

2. If a person be fraudulently pre¬ 
vented from doing any act, it will, in 
equity, be considered as if. the act had 
been done. Middleton v. Middleton, 

IJ. & W. 96. 


FUNDS, PUBLIC. 
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IIL RUS and rALL or 

i i 


I. Transfer or. 

1. Petitions under the act 56 Gm. 3, 
6'0, ** to authorize the transfcrriog|of 
slock, &c« to the commissioners for the 
FF 










reduction of the national ddbt,*' should be 
euUtledt In the matter of the act to 
authorise, kc” 

£, farU OUldU 3 M.i 33. 

' - - ■ Bacon, 3 

2 . On petition for transfer of stock 
standing in the name of, the Accountant 
General, subject to the order of the 
court, under a power in an act of Parlia¬ 
ment, the facts alleged being disj>rnved, 
the petition is nut dismissed; but an 
order made for the transfer to the per¬ 
sons appearing to be entitled. Ex parte 
WUUamSf 

1 J. & W. 89 . 

3. Testator bequeatbec £200 long an¬ 
nuities to B. for life, whom he appointed 
sole executor, and after bis death to C. 
absolutely; C. sold his reversionary in¬ 
terest to B., and B. and C. joined in a 
power of attorney for the transfer of the 
stock to B., which the Bank refused to 
permit. The Bank has decreed to tjaiis- 
fer the stocks, but without qtsts: for the 
devise of slock is in the nature of a Par¬ 
liamentary appointment, and does not 
want the assent of the executor ; and 
being so, the refusal of the Bank was 
right, and they ought not to he charg¬ 
ed with more duty than the acts of 


Pariiameat impose upon them. Pear*' 
•on V. Bank England^ 2 Cox, 175. 

II. Liabilitixs of. 


1. Stocks or annuities cannot be at¬ 
tached, seqpestercd, 't taken in execu- 
ti»in, and are not in any way liable to 
pavmentof debts during the life ot the 
proprietor, except under a conmnssion of 
bankrupt. Bank of England v. Lunn, 

15 Ves. 577 . 

2. Property in the funds being u chose 

in action, cannot be attached. McCarthy 
V. Guold, 1 B & B. 390. 

3. Dividends of Bank stock being 

rboses in action, cannot be sequestered. 
Ibid, 1 B. & B. 387. 

% 

III. Risb ok Fai. 1 . or. 


1. No attention is paid by fhe cou.t 
to the rise or full of the stoc ks, the party 
must take it as it happens to be a, the 
time of appropriation, which in this case 
was at the lime of the Master's report. 

£.r parte Dubost, 1 

— -i>, 3 

2. If stork is purchased with trust- 
money, and funds, in whatever name the 
stock stands, the advantage belongs to 
the trust-fund. Bkaj/re v. Parec, 

3 Dow, 128. 


18 Ves. 140. 


GIFT. 


1. An intestate died possessed of 
considerable personal property, and en¬ 
titled, after the death of bis wife, to (he 
principal of certain Bank stock standing 
iti the name of a trustee; his brother, 
by letter, expressed his intention of relin¬ 
quishing his share of the intestate’s estate 
to the widow, executed to the trustee 
Itransferring to the widow,) a release ( f 
the Bank stock, and directed the prepa¬ 
ration cf a release of the general personal 
estate, the execution of which was pre¬ 
vented by bis death ; but to the moment 
of his death expressed his wish to execute 
it. The release of the stock is effectual 
in favor of the intestate's widow; but 
the intention to relinquish the share of 
the general personal estate not being per¬ 
fect^, amounts not to a gift; and she, 
M ni^t ape^ot to the 


representatives of the brother, but with¬ 
out interest. Hooper v. Guoduiii, 

# 1 Wil. 212. 

1 Swan, 486. 

2. A letter to executors, expressing 

legatee’s consent that a sum of £500 was 
proper to be given to the daughter of the 
deceased husband: held, not to amount to 
a gift of so much in the executors’ bands, 
the intention to give not being perfected, 
or carried into execution. Cotteen y."Mis¬ 
sing, 1 Mad. 176 . 

3. A deed of gift, found cancelled among 

the papers uf Ibe grantor after his death, 
was ctecreed, in the absence of evidence of 
its having been satisfied, f;p be enforced 
against bis representatives, upon the pre¬ 
sumption that it was cancelled impro¬ 
perly, y, Hmtdr, 

I Meri 40. 
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GRAFT. 


1. A mortgagee of a leasehold interest 
evicted for non-payment of rent, took a 
new lease after the expiration of the six 
and n.ne months allowed for redemption 
iiiidcr the Irish stat. 8 Geo. 1, but, in 
porsuance of a contract entered into in 
the interval between the six and nine 
months, provided the parties interested 
did not redeem. This is not a graft up.m 
the former lease, nor a trust for the ori¬ 
ginal lessee, the mortgagee not being in 
possession, nor procuring the lease by 
fraud. Nesbitt v. Trcdeiiuick, 

1 B. & B. 29. 

2. A renewal obtained by a party 

having a rent-charge on a leasehold in¬ 
terest evicted for non-payment of rent, a 
trust for tlie original lessee, and a graft 
on the former lease, Fitzgerald v, Itains- 
fuf-d, 1 B. & B. 37 . 

3. The principles on which courts of 
(■(jiiity act in considering renewed inter¬ 
ests obtained by mortgagees, trustees, Arc. 


grafts, are; that the advantage was pro¬ 
cured by being in possession; or, when 
out of it, by a contrivance to oust the 
lessee of the benefit of the renewal. Nes- 
bitt V. Trcdennick, 1 B. A B. 46. 

4. A lease obtained by a person inter¬ 

fering with assets, and compellifig a sur¬ 
render by executors of a leasehold interest 
bequeathed to minors, a graft on the 
former lease so surrendered. Mulvany v. 
DiUoa, 1 B & B. 409 . 

5. Where a leasehold interest is in set¬ 
tlement, the tenant for life cannot, by sur¬ 
render or otherwise get rid of the limita¬ 
tions of the settlement; for any new de¬ 
mise will, in equity, be considered as a 
gralt on the old lease; and although it 
may be |tbe best thing he could possibly 
do, yet he is not at liberty to surrender, 
or to deal for himself to the exclusion of 
those in remainder. Eyre v. Dolphin, 

2 B. & B. 293 . 


GUARDIAN. 


r-ngf 

T. APFOINTHEKT OF .219 

li. ACTS OF, WME IE VALID. 220 

111. ACCOUKTS AriD ALLOWANCES ib. 


I. Apj'ointmBt of. 

1, In the cuje of a natural child, the 
court will appoint the persons named in 
the father’s will, to be guardians, without 
a reference to the Master. Pcckham v. 
Peckham^ 2 Cox, 46. 

order may be obtained upon 
petition, without any suit instituted for 
the appointment of a person to act as 
guardian, (the father being living,) and 
tor a reference as to maintenance, but not 
for receiver. Ex parte Mount/ord, 

. liVes. 445. 

Cinhet V. Tottenham, 1 P. & B. 60 . 

S. Ofder on petition appointing a 
guardian without O'reference, only where 
the projkiiy is exceedingly small, refused 
when it a#|nted to ;b‘J500. Ex parte 
Wheeler^ j6 Ves. 266 . 


4. Persons nominated by a testator 

to be guardians ot Ins natural cbildren, 
consenting to undertuke tbc guanbansbip, 
were appointed without a reference. Ckat~ 
tcris V. Young, 1 J. A: W. 106. 

5. Guardian not to be ajipointed with¬ 

out a ri-'icrence, when the infant's property 
anuiii.its to a JL'15U per annum. F>x parte 
Janion, 1 J. & W. 395. 

6. Guardian appointed of an infant to 

put in bis answer; and his presence in 
court dispensed with, on an afiidavit of 
his inability to attend from illness. IliU 
V. Smith, 1 Mad. 290. 

7. Guardian for a defendant to put in 

his examination, will be appointed on 
motion. Attorney General v. IFadding- 
ion, 1 Mad. 321. 

8. A mother having .-hildren by a se¬ 

cond marriage, is not thereby rendered 
incompetent to be guardian of her chil¬ 
dren by the first marriage. Corbet v. 
Toitenham, IB. &B. 6l. 

9. A person is not inraparitated to act 
as guardian by being a dissenter. Ibid, 

J B. A B. 6l. 

IQ. An infant of the nge of sexenteen 
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appoints a guardian for bimtelf by deed t 
this di)«B not preclude an application to 
tlie court to appoint a guardian. Cur^t* 
V. Riftpoit, 4 Mad. 462. 

II. Acts of, whxre VAtio. 

1. A guardian cannot take from his 

ward any thing for his own benefit, ex* 
cept biSi demand, pending his guardian¬ 
ship; HOT at its close: nor until the rela¬ 
tion and influence have ceased. Wood v. 
Dvwnes, 18 Vcs. 127. 

Montesquieu v. Sandys, 18 Ves. 313. 

2. An act of the guardian, though 

without authority, if be. sficial to the 
infant, will be protected. Milner v. Lord 
Marewoodf 18 Ves. 273. 

III. Accounts and Allowances. 

1. If a guardian expends more in the 


maintenance of an infant thw the aum 
■ettled by (he court, unless under apecial 
circumstances, the conrt will not make 
any reference as to such extra expendi¬ 
ture. Raitttford v. Tretman, 

1 Cox, 417. 

2. Guardians are obliged to account, 

on application by petition or motion, 
being bound by recognizanre to account 
regularly, or when called on, being consi¬ 
dered us officers of the court. In the 
matter of Burke, 1 B. 4i B. 74. 

3. A guardian will be charged with 

interest on balances of his ward’s property 
kept in his banker’s hands. Dawson v. 
Massey, 1 B. & B. 2i9« 

4. If the guardian of an infant does not 
do his duty, or if any other sufficient 
ground be made out, the court will allow 
him to be removed; but so long as bo 
continues he is considered responsible. 
Russell V, Sharpe, 1 J. & W. 4''1. 


HABEAS COUPUS. 


1. The Court of Chancery being al¬ 
ways open, the Lord Chancellor can issue 
the common law writ oiHabeas Corpus in 
the vacation time. Crowley’s Case, 

1 Buck, 26’4. 2 Swan, 1. 

2. The writ of habeas corpus is a 
high prerogative writ, by which the king 
has s right to inquire the causes for which 
any of his subjects are deprived of their 
liberty, a liberty most especially guarded 
by the common law. Ibid, 2 Swan, 48. 

5. The Court of Chancery can enforce 


obedience to a writ of habeas corpus by 
process of contempt. Ibid, 

2 Swan, 73. 

4. No inference from a statute design¬ 

ed in favor ot the liberty of the subject to 
the prejudice of that liberiy. The statute 
31 Car. 2, is, iu all its enactments, to 
be construed with reference to application 
for a writ under it. Ibid, 68. 

5. The statute 31 Car. 2, r. 2, s. 3. 
extends to persons committed during term. 

id Uid,.69. 


HEIR. 


Page 


I. ElO BTS or . 220 

II. WHETlIBn THE BEIR TAKES BY 

Bbscbnt 6E purchase ... 221 

III. WHERE AIDED OR BELIEVED 

IN EQUITY 222 

ly. expectant OB REVERSIONEB 223 


(ft) Salei ^yVken relieved against 
. 1. Rights of. 

1. A. hm&g sated iu fee n parte 
paterna, conveys, by indenture and fine, 


to trustees, in trust for herself, her heirs, 
and assigns, to the intent that she should 
appoint, &c. and for no other use,*iiitent, 
or purpose whatsoever. A. makes no ap¬ 
pointment, and dies without heirs ex parte 
patema: Held, .first, that the maternal 
heir was not entitled; and^ secondly, by 
the Lord Keeper ,and the faster af Jb* 
Rolls, that there beifig a terii^-.tenant, the 
crown, claiming by escheat, bad. not a 
title hy subpoena, to .cpp;pd a convey¬ 
ance from the trusteei, trusts betnjg 
absolutely determined, ni^^^binn being 
given upon the right ^ jtholitdees: but 
by Lord Mansfield, C. thirdly, that 
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from Um analogy between trusts and icgal 
estates, the crown, claiming escheat, 
was entitled to a decree; but that, if the 
conveyance bad barred the crown of its 
right, as between tbe maternal heir and 
the trustee, tbe former was entitled. Bur- 
gcs$ V, fVkeate, 1 Eden, 179* 

2. 'I'liough the lord is sometimes called 
quasi kcerrs^ it is always to his prejudice, 
and never to his beuetit. Ibid, 

1 Eden, 208. 

3. So far from the lord taking any 
benefit us heir or assignee, he is distin¬ 
guished from both, and excluded from 
tae privilege which the heir had by com¬ 
mon law, and the assignee by statute. 

Ibid. 

4. If an adult heir at law refuse an 

issue on tbe hearing of the cause tbe 
court will establish tlie will against him. 
Jackson v. Burry, 2 Cox, 225. 

5. Irr a case of lessee for years, with 
an option at certain periods to purchase, 
the le,ssce making the o|)tion will be con¬ 
sidered owner ab initio, for the benefit of 
tlie heir, and the purchase-money to be 
luiid by the executor. Daniels v. Davi- 

16 Ves. 253. 

(J. Bill by heir ai law against legatees, 
charging a secret trust for charities, dis¬ 
missed with costs, then* being no evideiirc 
of a trust, and the heir refusing an issue. 
Paine V. //«//, 18 Vcf. 475. 

An heir at law is not to be disin¬ 
herited in equity but by express words or 
necessary iniplicaiir-n. Kellett v. Keliett, 

1 B. & B. 541. 3 Dow, 254. 

8. A legacy to an heir at law is not 
cufiicient to defeat his claim to the undis¬ 
posed real estate. KellStv. Kellett, 

1 B. & B. 543. 

9. When a contract for the purchase 

of an estate is not complete in the life¬ 
time of the ancestor, the terms of it not 
being ascertained, tbe heir is not entitled 
to have the personal estate applied in 
payn^’iit of tbe purchase-money. Savage 
V. tlarroU, 1 B. & B. 265. 

10. When tbe terms of such contract 

are not sufficiently made out in proof, a 
reference or issue will not be granted to 
ascertain them. Ibid. 

11. To entitle an heir to an application 
of the personal estate in completing a 
contract for a purchase of lands by his 
ancestor, it be such as he could 
have be^ coinjuBll^ to execute. 

281 . 

12.. devisCiS takes only by force of tbe 


intent of the teslator appearing Irdm tbe 
will. Sectts, as to an heir at taw, who 
takes, not by force' of tbe intent, but by 
the rule of law. Tregonwcll v. Syde»~ 
ham, 3 Dow, 194. 

13. A remainder to a testator’s right 
heirs is to be considered as evidence of 
Ills intention not to exclude his heir at 
law. TregoRwell v. Sydenham, 

3 Dow, 208. 

14. Will re descendible pro))ei ty is not 
given to some devisee, it necessarily goes 
to the heir at law. 'i'he heir at law 
take.s wherever he is not disinherited; 
and theretbre takes whatever interest in 
land is not efiectuu'ly disposed oi; as pro 
taiilu he is not disinherited. Hid, 210. 

15. The grounds of decision in those 
charity cases, where the heir at law did 
not take, though the devises were void, 
were, that the heir was completely disin¬ 
herited, or his claim barred by express 
wolds, or necessary implication. 

ibid, 213. 

16. Heritable bonds, and with English 
securities, given on a loan of money to a 
domiciled Englishman, held, that a will 
disposing of the money due on the secu¬ 
rities passed tbe interest of the heir at 
law. Duchess of Bucclevgh v, Iloarc, 

4 Mud. 46'7- 

II. WiiKTiiF.H THE Heir takes »t 

Dl SCENT OR PcKCUASE. 

1. The husband having, by arliclec, 

covenanted to settle lands, of ;6l00 per 
annum on his wife for life, devises cer¬ 
tain premises of the annual valpc of ^50, 
and directs his executors to purchase land 
of sutiicieut value to make up the annual 
value of such estate ill00; and then de¬ 
vises all his real estates, nut therein be¬ 
fore devisf'd to his eldest son, his heirs, 
and assigns: hut in case such son should 
die without issue before lw«uy-one, then 
over, the son takes as devisee, and not 
by descent, and theretbre the simple con¬ 
tract creditors, but no{ the legatees, are 
entitled to resort to tbe real estate for so 
much as should be exhausted in making 
up tbe estate devised to the wife. Scott 
V. Scott, 1 Eden, 458. 

2. Ihe rule that n man cannot make 
his right heir a purchaser, is confined to 
the estate ot w bich he is seized: and in 
the case of a devise, even if tbe testator 

> ' is seized, the rule is not conclusive, but 
the devise must be construed uccutding to 




tjbe iotcfhUon. to be fnrni the 

will Robinson v« Edra, 159. 

' 3* When the deviswr'^idateB are not of 
the aatne nature as .t(w esti^^ which 
would have descendedi the Jhcir, being also 
the devisee, will taki^ i^parchapie, (uid uot 
by descent. T 

^cott V. Seotff t £d^« 451, A6Q, (n) 

Smainev. Burfon, 15 Ves. 371. 

■ 4. The words “ heir,” or “ heir male,” 
in the singitlar number, arc words of li¬ 
mitation, and not of purchase, unless 
words of limitation are superadded, or the 
context shows that the testator did not 
mean to use the words in their technical 
sense; as the word ist jean express 
estate for life to the ancestor; a clause 
that the estate should be without im¬ 
peachment of waste; a limitatiou to trus¬ 
tees to preserve contingent remainders; 
or a direction so to frame the limitatiqn 
that the first taker should not have the 
power of barriug the entail. Blachbum 
V, Stables, 2 V. & B. 371. 

5. A devise in fee to the heir is inope¬ 
rative. Wdbjf V. IVelhii, 2 V. & B. 190. 

III. Where aided or relieved in 
Equity. 

1. A gift obtained from an heir nt law, 
who was in great poverty, and ignorant 

bis .rights, by one who undertook to 
supjmrt him in obiaining possession of 
bis estate, was set aside, as having been 
^tained by misrepresentation, imposition, 
luad by taking undue advantage of the nc- 
ciissities of the heir. Strachan. v, Bran- 

ier , 1 Eden, 303. 

2. A Court of Equity will not grant 

the heir at law an issue to try the validity 
of a will, where he has asquiesced in the 
plobate, and in a bill to perpetuate the 
MitiiaKiny of the witnesses, and sufTered 

. me eoceentors and devisees lo pay away 
Ibtfge sums bf' money under the will. 

V. Hoare , 2 Eden, 182. 

3. pemurrer to bill by heir at law, for 
« ditboi^ry, seeking also relief, allowed; 
the relief sought bein^,' first, that an issue 
might be directed to tiy the question in a 
dilfoeut county^^ on an iliegation of un¬ 
due infinence, ah^beir at law not being 
citihUed to any is^ except by consent, 
Rod a bill in eqiti'tv iH»t lying to change 
the v ^ ue . Secondly, for the production 
nif title-deeds, without, its bMag sbowR, 
bow Uiey could .bp of service^^h assisting 
bihi to recbvier at,,htw. T^&dly, to re- 
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tibe^devisee from setting up out* 
standing ^ms, without directly averring 
there were any outstati^Bg terms, so as to 
be capable of being met by a negative plea.' 
Fourthly, for an injunction to sti^ waste 
and destruction, and for a receiver, there 
being no instance of the court so inter¬ 
fering, as between heir at law and devisee, 
where their adverse rights are in litiga¬ 
tion; and on the ground of negligence 
and delay; the bill having been filed 
more than two years after the death of 
the presumed testator, and no action yet 
brought, although the commission of the 
alleged acts of waste and destruction stated 
to have been immediately after his death. 
Fifthly, that the plaintifi' may be let into 
possession of copyholds, nnsurreudered 
to the use of the will; that being mere 
legal relief, although he might have been 
entitled lo the discovery whether there 
were any copyholds unsurrendered. The 
bill also going on to pray, in the charac¬ 
ter of one of the next of kin, for an in¬ 
junction from interfering with the per¬ 
sonal estate, and a receiver; the injunc¬ 
tion asked for an indefinite period, and no 
allegations of a suit depending in the Ec¬ 
clesiastical Court. Jones v. Jones, 

3 Mer. 16I. 

4. An heir at law out of possession 

is entitled to a discovery of deeds neces¬ 
sary to support his legal title, or to have 
terms removed when they are an iropeiii- 
meiit to his recovering possessicM at law ; 
but he cannot pray immediate relief by 
the delivery of the possession of the estate 
and of the title deeds; the jurisdiction of 
the court in reject of causing title deeds 
to be deliveredPip, being confined to the 
possession of the estate. Crow v. Tpr 
rell, S Mad. 179* 

5. A court of equity will not entertain 

a bill by an heir at lavir, for setting aside 
and declaring void an impeiacbed will, 
alleged to have been procured to be made 
under circumstances of fraud chpyged, 
unless some obvious knpedimmt, which 
the court can see and reach, to pro¬ 
ceeding at law by ejectment, be shewn by 
the bill, to obstruct the plaintiff in that 
his regular course, and dthougb the bill 
charge generally, that’the defendants have 
possessed themselves of aif the papers 
and nmuiments ef the. deueasSd, and 
threaihe .tu set tqp 4XBt|kM<fing terms. 
Josks V,. Janes, *. v,.; 553. 

H«ir ut laviif.3defah^htv ..contesting 
the will and faihng, establishing a 



Aidtd Of teSiDed, 1 

daim aa eftditor egaintC tb« 
estate, charged with the paym^ot of h>a 
debts, is entiiled to his costs. Burne v. 
Breen, 1 B. & B. 308. 

7. Equity constantly gives relief to 
heirs at law against frauds committed 
upon *Iieir ancestors. Falknerv. O'Brien, 

2 B. & B. 221. 

8. A bill, by the heir at law, against 

a purchase from the executor to have 
the lease for years declared attendant on 
the inheritance, dismissed, the evidence 
of the trust being insufficient. Ki Ifii v. 
Bower, _ 2 B. & B. 236, 

IV. Expectant OR Reversioner. 

(a) Sales l>y, when relieved against, 

1. I'he protection of a court of equity 
to an expectant heir, dealing for his ex¬ 
pectancy approaches almost to an in¬ 
capacity in them to contract. Relief 
nmy be obtained against a very advan¬ 
tageous purchase from such a person, 
though without fraud, such cases lieing 
subject to a severe scrutiny; though mere 
itiidequacy, unless so gross as to he 
evidence of fraud, is, between persons 
standing on precisely equal footing, of no 
account. The relief is on payment of 
principal and interest, and, where there is 
no fraud, costs, the purchaser being con¬ 
sidered os a mortgagee; but in this case 
the purchaser's bill to establish the pur¬ 
chase was dismiss' i with costs, except 
the costs of depositions used by the other 
party. Peacock v. Evans, 1 6 Ves. 512. 

2. The sale of a reversionary interest 

in the Court of Cbancei®!^, is considered 
as the 4 ase of an expectant heir, and 
forms an exception to the general rule, 
that for mere inadequacy of value a con¬ 
tract is not to be set aside during the 
continuance of the same situation of the 
vendor; his acquiescence has no ctVect, 
and ^ aloe is to be estimated as at the 
time of the transaction, not according 
to the event. Interest at 5 per cent, wili 
be directed upon the money advanced, 
but no compound interest. Gowland v. 
De Faria, 17 Ves. 20. 

S. Whece a peraon haii dealt with an 
heir apparent for his expectancy, it does 
not rest on the heir to show that the bar¬ 
gain was unreaiiiwehleRnd improvident; 
bit on the pei^ fO dealing, to show tliat 
it was reasoniiib^. l>ap» v. The Ehike 

■>jr' 
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MarUtoroiighi ^ 2 Swart. 130. 

Bernal v. Margins Donegal, 

3 Dow, 15t. 

4. In the protection afforded by courts 
of equity to eRpectwt heirs, age is not 
material. Davu v. The Duke of MarUto- 
rough, 2 Swan. 143. 

6. Relief against an oppressive deed, 
though obtained from an heir apparent, is 
given only on payment of the considera¬ 
tion, v/itb interest. Ibid, • 

2 Swan. iCG. 

(). Both at law and in equity, where 
a man has a pow ir of disposition over 
his property, whether he sells to relieve 
his necessities, or to provide for his fa¬ 
mily, he cannot avoid his contract upon 
the mere inadequaej of price. The court 
will, however, relieve expectant heirs and 
reversioners from disadvantageous bar¬ 
gains, they being so much exposed to im¬ 
position, and so much in the power of 
tiiose dealing with them, as to make it a 
rule of policy to throw upon the pur¬ 
chasers the onus of proving a fair consi¬ 
deration; but this rule does not extend 
to sales of reversions by auction, there 
being, in such case, no room for fraud or 
imposiiiou on the part of the purchaser; 
and the vendor not being in his power, a 
l>ill, therefore, to set aside a sale of a 
reversionary interest by auction, was dis¬ 
missed with costs. Shetlif v. Nashi 

3 Mad. 232. 

7. The consideration of certain post- 
obit bonds not allowed to be impeached 
by an expectant heir, who hud deliber¬ 
ately, on various occasions, acknowledged 
the fairness of the transaction, 

Btrnu. v. Marquis Donegal, 

3 Dow, 133i • 

8. A reversionary grant from a person 
in the situation ot an expectant heir, 
made tliiny-four years, and confirmed by 
a subsequent deed, was set aside, being 
obtained by fraud and imposition; the 
party confirming, being ignorant of his 
ri^its, and the length of time satisfac¬ 
torily accounted for. Roche v. O'Brien^ 

1 B. & B 330. 

1^. A. an expectant li< Ir, being indebted 
to B., his friend and father-in-law, and 
B. being indebted to C., A. gives C. 
post-obit bonds in disdiarge of bis debt 
to B., and C. gives B. credit in account, 
for half the amount of the bonds, after the 
death of A's father; when the bonds had 
become payfli|le, A. and B., by deeds dc- 
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liberately executed, acknowledge the fair¬ 
ness of the truisuction, A. then tiles a 
bill against C. and B., tb have the bonds 
set aside, on the ground of imposition and 
the want of consideration, and afterwards 
dismisses his bill as against B.. and ex¬ 
amines him as a witness; so that no re¬ 
lief could be liad by eitlier party in the 
cause against B. Held, by the Lords re¬ 
versing a decree of tin. Irish Chancery, 
that, under these circnnistancfs of ac- 
knowledgiiieut, dismissal, unii exuniina- 
tion of It. us a witness, A. Iiad debarred 
hint-self from impeaching the coiisa' m- 
tion cf the bonds j but tl’ut fioiu tin. toii- 


tidential situation in which B. stood with 
respect to A., and the knowledge which 
C. had of all their transactions, the bonds 
ought not to be available as post-obit 
bonds, but only for the sums actually al¬ 
lowed by C. us the consideration for them, 
with interest, from the dates of the 
bonds. Bernal v. Mar(jui$ Donegal^ 

3 Dow, 133. 

10. The principle of protecting ex¬ 
pectant heirs in their dealings, does not 
extend to the avoiding their engagements 
di'Iiberately entered into, so as not to 
oblige them to leiuiid what was actually 
adv.incecl to them, llid, 3 Dow, 156. 


HElll-LOOMS. 


1 . A court of hiti 

for the specilK; deliveiy -1 linttie!*- per¬ 
sonal, e,s|>(‘Cl:ll!^ ii« the nature of heir- 
looms. Eufl MmilcsUitd v. DtniXf 

3 V. Ar li. lO’. 

2. Inspection ordered, on motion, of 

articles, claimed by tin; jilamlifTs ts 
lieir-lootns, in a chest at IIjc iiaukers oi 
the defendant, who by unbwer iiisisltd 
on a lien. Uni. 

3. Where the testator directed that All 

his family pictures in his iiiaii.sioi)'hi>iise>< 
should be heir-looms, and i>c held with 
his mansion-houses, bv the pci.-on in 
possession thereof, under his will; ami 
having given the use of his prints to G. 
for life, and alter his decease, to F., be¬ 
queathed to tiuslees, all hoiiscl'old goods, 
furniture, glasses, and linen, &c. in his 
maiisioa-housc, cxc< nt the funuly pn-. 
turcs and prints not trumed, to sell suih 
parts as should be in his house, cxrcjit 
his family pictuics, as thc^ sij(>uld think 
proper; the other part whi< b lUiglit be 
thought worth keCj '.ng, to be rcrnovfil > 
his Louse at It,: and in d epose Mi', or lo ' 
retain such of bis (tiects ai IL. .r- inej 
should think proper; and u)i>r hi.-i >lef/t' 
should be reduced to 35,000, then, 'is 

iH his family pictures, and such of his 


I citccts f:i R. ns bhould rnnain unsold, in 
[ trust lor 11. L. it In mg, tor Ins own pro- 
I per use and benefii; but it he should die 
without leaving ns'-ue male living, in 
trust f ir I. L, oi such peison as should 
become entiiUd to the po-ssc.-ision of his 
estate at It., for the same right and in¬ 
terest as lelore decl.oed with regard to 
it. 1.. The family jnclnres me li‘*ii- 
loon.3, bill 11. L. L^'iiig alive when the 
debts are rediiccd lo ,f35,000, becomes 
absolnlily entnlid to the lemaining per¬ 
sonalty. Static V. The Earl of Scar- 
Itorongh, 1 Swan. 537. 1 Wil. 23.9. 

4. Devise of all testator’s real estate 
lo his brother T. (L lor life, with re¬ 
mainder to the first and other sons of his 
said III other in tail mule; and in default 
of issue to his-other brother 11. G. for 
life, with remainder to his first and other 
sons in tail mute: and testator directed 
that certain chattels should go as heir¬ 
looms, “as far as by law they can, to 
the hen male of his lannly, successively, 
as ins real estate is thereby settled." 
Held, thatG. look a life interest only 
ill the chattels, and dying wilhout'ISsue, 
that they went over with the estates lo 
II. G. Gower v, Grosvenor, 

5 iMad. 337. 


IMPLICATION. 


1. Necessary implication means not the contrary cannot be IPiif- 

Mtural necessity, but so strong a proba- kintOH v, ^(lamp - V. & B. 466. 
bility of iutention, that an intention to ' 
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^CLOSURE ACT. 


1 .. Crtrtmissioners under an inclosnre 
act are liable tu suits at law, and in equity, 
fur acts not according to their authority. 
Therefore, where a bill charged, not col¬ 
lusion expressly, but that tlie commis¬ 
sioners were proceeding to divide unjust¬ 
ly, and not according to their authority, 
upon the informauuu of a tenant of the 
plaintiff's manor, who was also liie 
owner of the adjoining one, and ilu- 
boundaries atid documents being inlcr- 
iiixed, a demurrer by the commissioners 
was ot crriiled. Spra v. Cr/mter, 

17 Ves. 216. 

2. Where an act of inclosuif uiitlio- 
rises a sale of the allotments before the 
award of the commissioners, the award 
is rather eMiieiice of, than constituUng 
a title. Kiiigihp V. 'i'oung. 

IS fes. 208. 

3. An iiiclosure act enipos\ere(l com- 
niissicners to sell, by pu'-a'.e contract, 


any part of the commonable lands, front¬ 
ing or adjoining the houses or gardens of 
iba purchasers; and also empowered the 
commissioners to sell by auction sneh 
parts, at the greatest distance from the 
bouses of the respective proprietors, as the 
commissioners should think fit for defray¬ 
ing the ox lenses of the act; and the sur¬ 
plus of the produce of such sales was di¬ 
rected to he divided among the propric- 
On a bill by one proprietor on 
hefiiilf of himself and the nthfis, tiic 
comniissioners were restrained b\ ‘njuuc- 
tiou from proceeding ta an agreeaient 
miuh'l>y tiieni, lot the sale 01 a pond by 
private r( ntract, to a persort wlm was not 
the owiic! oi any ptopetty, a'Jjoni’.rjg or 
Ijotit'o-' t!se fion.i, il api'caring that the 
poi-d \":H of miirii pubiic lU’iity, an,I was 
.igreed to he sold at an under value, 
i liauxs V. James, l Wil. 2. 


IXi’.VN'r, 

See (lUAiini SK, ante ; WAtiD OF Court, post. 
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i|. WbenjkM|t for (h« ad¬ 


ministration of an infant’s estate, the 
court Ji;is jurisdiction over the infant; and, 
on the petition of the guardians, may order 
him to be del A end lu them, tfright v, 
Kiiubjr, 5 Mad. 77• 

11. Acts or, xvuere binding. 

1. An infnnt ni”y. by contract previous 
iv lo ber iiiurnage, bar licrself of a distri- 
liu'ivc share of fier husband’s personal es- 
late in the event of liis dying intestate. 

D/;/»•)/ V. Dna u, 2 hlden, 39» 

J'.iiii Liucli/nglumishire v. Drury, 

2 liden, 60.. 

,S. C. 3 Bro. H. C. 492. 
Ojiinwns Sf Judgmentsof C.J. WUnmt, 177* 

2. Female infant not bound by agree* 
ment in marriage to Sv.tle her freehofd 
estate. Milner V. Lord Marexeood, 

18 Ves. 259. 

3. Covenant on mErriage by female 
infant, tenant in quasi tail, not binding 
upon the remainder-man, she dying under* 
age. Lecity v. Knox, 1 B. & B. 210. 

4. Where the husband gave his lN>nd 
for the BmQout of two promissory notes 
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^ 'j 

g'tven by bis wife bef<Tfe bi^ marriage, and 
thereupon the creditor <^^red up |be 
notes, and afterwards, (b a jbiit upoii^e 
bond, die husband pleaded bis infancy at 
the time of the execution; upon a bill by 
the creditor, the court would not decree 
payment of the money; but on the prin¬ 
ciple that an infant shall not take advan* 
of ^ own fraud, the court would put 
the parties in the same situation as they 
were in at the time the bund was given; 
therefore it was oidered that the bills 
should be delivered np, and that the de¬ 
fendant should not plead the statute of li- 
.mitations to any acti' 'i the plaiiuifT 
should bring on the notes, or any other 
plea which the defendant could not have 
pleaded at the time the bond was given. 
-Clarke v. Coblci/, 2 Cox, 173. 

5. Ibough a conveyance by infuiit 

trustee, not being within liie stat. 7 
^nne, c. 19, is voidable; yet if be would 
be bound to convey when adult, be would 
in equity be jestiained from setting it 
aside, —--v. Ilandcock, 

17 Ves, S84. 

6. Wliere an infant, nearly of age, by a 
concealment of his infancy obtains from 
his trustees a transfer of properly, to which 
when of age he would be entitled, he is 
guilty of a fraud, which precludes him or 
bis assigns, who stand precisely in his si¬ 
tuation, from calling for a repayment, and 
ntore especially if when adult lie receives 
tha remainder of the fund, and thereby 
tfonfirxns his former act. Corj/ v.Gn ickcn, 

2 Mad. .10. 

in.WHEaEOR NOT BOUN D B V StATI-’TE. 

1. The statute of 27 H. 8, which in- 
froducedjointures, extends to infants; and 
therefore a jointure made iielore marriage 
on an infant cannot be waved by her utter 
marriage. Drury v. Druru, 

2 Ivdcn, 39. 

Earl Buckinghamshire v. Drury^ 

2 Eden, 60. 

2. Where the words of a law in their 
ndinary sigtdficatioD are sufficient to in- 
nude infants, the virtual exception must 
be drawn from the inten^on of the legisla¬ 
ture, manif^ted by other parts of the law 
from the general phrpoee and design of 
the law, and the subject matter of it, 
9lhtes the statateS oflimitations and of finff 
w^M have bound jofantsl &c; without'lmi 
ez^bsi ex<!e]itioi>. Betl^rd v. fVade\ 

irvcs. 92. 


S,'Where 8 landlord or lessM' in 178| 
by an ejectment for non-payment of rent 
entered npon the possession of a widow 
tenant for life, rcmaincter to four children, 
infants, and the cbildfra, long after they 
came of age, and after the lessor had been 
twenty-five years in undisputed possession, 
filed their bill in I8O6 for relieh held, by 
the lairds reversing a decree of the Irish 
Court of Exchequer, that there was no 
ground whatever for interference in equity, 
the rights of infants in remainder not being 
saved by the Irish statute, (11 Anne, c. 2, 
s. 8;) and any irregularity in the proceed¬ 
ings ill the ejectment being only matter 
for consideration at law. Baker v. Mor¬ 
gans, 2 Dow, 526. 

4. Rights in remainder of infants not 
saved under the statutes of ejectment for 
non-payment of rent iti Ireland; such a 
saving would be inconsi.Ment with the 
rights of landlords, who on entry foi non¬ 
payment of rent are re-instated as if no 
lease had ever been granted. Ibid, 

2 Dow, 532, 

IV. 'i'ausTEE UNDER Stat. 7 Anne. 

1. An infant directed to convey charity 
estates to new trustees, under ibe statute 
of 7 Anne, he having no duly to perform ; 
but where tlie inlant has any duly to per¬ 
form, as tnistcf, beyond the mere con¬ 
veyance, the case is nut within the sta¬ 
tute. jiltarney Cciiaal v. Potnfret, 

2 Cox, 221. 

2. But an infant mortgagee is within 
the statute, notwithstanding he may be 
bciiLTicially interested in the mortgage 
money. Ex parte Bellamy, 

2 Cox, 422. 

3. An infant trustee is within the sta¬ 
tute 7 Anne c. 19, notwitbsiandiog he 
takes an interest as co-executor, and co- 
residuary legatee,and entitled tU.tbe mort¬ 
gage money, the receipt and discharge of 
the other executor leaving the infaut a 
mere trustee. —— v. Dandcocki^ 

17 Ves. 383. 

4. Infant trustee, within the statute 
7 Anne c. 19, must be a , dry trustee, 
having no interest in the subject- Ibid, 

17 Ves. 384. 

5. The presurop^tioo is ^iost intand* 
ingan infant to ^ 8 

Denntsott, „, ■ ■■ « B. 278. 

' 6. Mortga^: qtatuta,.7 

; Ahtie, c. IS, Jtp# 

’ titled as co<«xecmo^y||^ .I8||||ifa^ lega* 
' tee to the mortgage bm>o^ & dimhaige 


Tf^u. ^ V;|^ %*£t 


of the oti«v exerator leavinj^ a fldjted 
trust. Ex parte Tutin, . .. 

3V. &B. 151. 

r« The infant heir of an assignee, 
unrler a cammission of bankruptcy, is a 
trustee within the statute of Anne. Er 
parte Beddarot 1 Rose, 310. 

.. . Kirk, Buck 4.78. 

8. Tite infant heir of a messenger, to 
whom in bankruptcy a provisional as¬ 
signment bad been made, and who died 
before the choice of assignees, held 
to be a trustee, within the statute of 
Anne. Ex parte Carter, 5 hlad. 81. 

$. Where an order had been made, 
under the statute, for an infant trustee to 
convey, and he lef^used to comply with the 
order, the court held, that an attachment 
was not the proper course, against such 
infant, he not being a party to the cause, 
but ordered bira to convey within a week, 
and if he did not obey tite order, that 
the party must move to stand coiumitted, 
unless cause. In re Beech, 4 Mad. 128. 

10. Tenant in tail, with remainders 
over, by bargain aud sale convened to 
B.. for lire pur^se of making liiin 
t-nant to tbeprrrCipc in a rccovpry. By 
a mistake, the recovery was suffered be- 
foic the liarguiii and sale was executed. 
I'iie tenant in tail died: held, that the 
infant heir of B. was not a trustee under 
the statute of 7 Anne, c. Ii>. Ex parte 
Bmlim, 5 Mad. 124. 

J1. Premises were, by deed dated the 
3vl January, 17^5, eonveyed in trust for 
W. C. for life, remainder over in fee, sub¬ 
ject to an annuity or rent-charge of jC 400 
to E. C. for liie, if she should survive 
W. C., and subject tp a term of ninety- 
nine years, granted to trustees in trust 
forscruring the rent-cbaCge, with a pro¬ 
viso, making void the term, on payment 
of the uonuity; and subject also to u 
proviso, that if W. C. should survive 
£. C., ahd.^narry again, he might ap¬ 
point an aODBiiy of £W0 out of the 
premises to use of the peison he 
should marry i E C. died, as did W, C,, 
wiUiout exscuting the power, lleld on 
t>elition, nutiejf 7 Anne, c. 19, that the 
legal estate dc^c^i^ed oh the infant heir 
of ibe stiryivjng trt^^tee,^ who, as a trustee 
witHin the'iici whs'tfii^ted to convey. 
Ex^rte^ :: S Mad. 291. 

12. The direct an in¬ 
fant, IClarrsander copy¬ 

hold prent art' m'^iwniikler. which barl 
bsw to him b^ Uie de¬ 


ceased apcestW: of the infant,, for valua¬ 
ble cousidefatipiij, add; for which the %i>- ^ 
cestor bad in^ived the purchase money ', 
in bis lifetime, on a tnotion made to 
confirm a report, which found that the 
infant was a trustee, within the 7 tb of 
Anne, on the ground that it was an cr 
parte proceeding, and non constat the 
ancestor was competent to sell, and there¬ 
fore the court could not say that the in¬ 
fant ought to be declared a trustee within 
the statute of Anne. In the matter 
Janaway, 7 Pri«.*e> 679* 

V. MAINTEirASfCI.. 

1 . The court will allow maintenance 

for an infant legatee, where the father is 
not in circumstances to be able to give 
the infant an edueatiun suitable to the 
fortune he expects; and it is not ne¬ 
cessary that the father should be abso¬ 
lutely insolvent. Buckworth v. Buck- 
worth, 1 Cox, 80. 

2. But the court w’ill not allow main¬ 

tenance to a great grand-child legatee out 
of a fund not vested. Ibid, 

3. The testator authorized his execu- 

tois, at any time before T. L. should at¬ 
tain the age of 2 ff yeais, to raise, by sale 
of a suthcient part of certain Bank annui-. 
lies, any sum of money not exceeding 
.I'O'OO; and pay and .ippiy the same to¬ 
wards the prolerment or advaiicenicnt in 
life, or other the occasion of T. L., as 
the said executors should think proper; 
and at the ago of 26 he gave llie said. 
. 4 ' 6'00 to T. L- absolutely. The execu¬ 
tors declining to act, the court will not 
give tbi.s .£600 to T. L. before 26, with¬ 
out referring il to the .Master, to inquire 
whether T. L.’s situation requires the 
£Q0Q, or any part thereof to be advanced. 
Lewis V. Lcxds, 1 Cox, 162 . 

4. In the allowance of maintenance 

for an infant, the circumstances and situa¬ 
tion of his mother, who was the testa- 
mentaiy giiar^an, were taken into consi¬ 
deration, and as on account of the insol¬ 
vency ol the mother, another person bad 
been appointedgiiardiaii. part of tlic a14 
lowonce to the ic^ant paid to the 
guardian, fur biiPinainteuance, and the 
residue to the mother,. Heyshamw Hey- 
sham, 1 Cox, 179* 

5. Liherak allowance of maintenanca. 
made for im Ittfani; in regard to an illegi- 
tbnate brother ^ imprriVjded for. 

skaoi V. Bradshaw, , 1 J. & W. 64.7. 





6. Tlie coart wUI not n^ke an ailow- 
once to a father for. tha oniQteDance of a 
child for the time (Otet, althooghjit 
should appear, he had not been of aBlUy 
to mamtaia the infant; and althongh 
the will had expressly given the produce 
to the trustees to be applied for his 
uiaintenance^ Andrews v. Partington, 

2 C:ox, 223. 

-Bot see Host v. Pratt, 3 Ves. 733. 

7» Maintenance allowed for the time 
past, the father being liable to debts, he 
was obliged to contract in supporting the 
minors; and no fund being in court to 
reimburse hii^ till the time of the appli¬ 
cation. Eie parte Darlington, 

I B. & B, 240. 

8. An order for reference as to main¬ 
tenance of an infant, may be obtiiined on 
petition, without suit, where the property 
is small. Ex parte Momtford, 

15 V s, 445. 

- Corhet V. Tottenham, 1 B. &r B. 63. 

9. But when the property is consi¬ 
derable, or it be necessary to take ac¬ 
counts in the Master's office, or when the 
trustees are called upon by the guardian to 
allow maintenance, a bill must be filed. 
Corbvt V. Tottenham, 1 B. & B. 6(). 

10. Reference to approve of a guar¬ 
dian, and for maintenance of an infant, 
ordered, on petition, without suit, wlierc 
the amount of the property was about 
;rS00 per annum. Ex parte Mperscough, 

I J. & W. 151. 

11. An infant’s property being very 

Btnall, maintenance was ordered out of 
the principal, without a reference. Ex 
parte Green, 1 J. & W. 253. 

12. The interest of small legacies 
to the mother of infants, for their 

RiamMiance in the liietime of the father, 
he being abroad, and in embarrassed 
circumstances. Walker v. Shore, 

15 Ves. 122. 

IS. A general direction for mainte¬ 
nance, comprehending all children, is not 
restrained by the bequest oT the capital, 
in terms limited to those living at the 
date of the will. Ereemdntle v. Taylor, 

ISVes. 36S. 

14. Maintenance fqt children uitdar 
the circtfinstances giv^h- tb a father, who 
had £&JKKt a year of his own, and al¬ 
though no report of debts had. been made. 
^eyvxAse v; Silk, Coop. 52. 

’’ 15. Where the testator had given' ^ 
fintflilty^tp his daughter, for the maiflio. 
nafitr’df herself, the education and 


maintfenance of her ehUdren, and aftM-her . 
death, a legacy to the children, ** when" 
and“«** they attain 21, with survivorship 
in case of any dying under that age, and 
if all die, the legacy to cease; maintenance 
was ordered upon the fair inference of 
intention. Jjmbcrt v. Parker, 

Coop. 143. 

16. Wherever children bom, and u» be 
born, have a common interest in a fund, 
the fund, if necessarjf, may be applied 
for the maintenance of the children. If 
the father is not of ability, the court will 
allow maintenance for the children, al¬ 
though the mother has a competent se¬ 
parate estate, Haley v. Bannister, 

4 Mad. 273 

17. Maintenance will be allowed 
where principal and interest of a legacy 
to a child are vested, although the in¬ 
terest is directed to accumulate until 
legatee attains the age of twenty-one. 
Stretch v. Watkins, 1 Mad. 253. 

17. It is a general rule, that the court 

never breaks into the principal of an 
infant’s fortune for his maintenance; 
but where rent w’as {taid, in order to save 
the estate from the costs of an ejectment, 
such payment was allowed out of the 
principal o'" the infant’s foriune. Ex parte 
M^Key, 1B.&B.405. 

18. Maintenance out of the principal 
of minor’s fortune, composed chiefly of 
accumulated inlet eat, refused. Ibid. 

V’l. Estate of, how pkotecteh iw 
Equity. 

]. Interest of an infant is not affected 
by the recital of a deed made during in¬ 
fancy. Milner v. Lord Harewoud, 

IS Ves. 274. 

2. The court %ct8 for an infant as a 

trustee, changing property for his benefit, 
but so as not to affect his power over it 
even during infancy, as in the case of his 
testamentary power over personal pro¬ 
perty. Ex parte Phillips, ' 

19 Ves. 122. 

3. Where the heir of a mortgagor is an 

infant, and the mortgagee consents to a 
suie, the court will not sdlow him to be 
foreclosed without an incmiry Whether it 
would be for his ben^t. MofUky v. Mon- 
dey. 1 V. & B. i^3. 

4. Costs ef tbi|^ak|i|KceS8flEil de^mce of 

an infant general 

fund, but upon dbare. 

Orford V. Churckm^^9* 

'5. Tl,e old rule In 'pro- 



i>r!!RCit)l« #}^{eh gtiktet flie eoan in ea- 


4)erty nndet a witi, that all persons having 
any charge upon or interested in the C3> 
rate, however numerous, mast he made 
parties, has of late yeans been dispensed 
with for the purposes of convenience j yet 
it may often be provident to make a sin¬ 
gle annuitant a party for the purpose of 
taking the accounts so far as may be re¬ 
quisite; but it is not therefore necessary 
to burden an infant’s estate by allowing 
the attendance of an annnitatit at Uie 
irassing of accounts, to which, in point of 
interest, he is a stranger. In this case, 
after a decree to take an account of the 
estate of an infant since become lunatic, 
uh annuitant, claiming also as next of 
kin, was not allowed her costs of attend¬ 
ing the passing the account of tbe general 
el^taie, where there was no direction for 
slich purpose in tlie decree. Thar]) v. 
Tharp, 3 .Mer. 516. 

(». iVherc infants are ljom>d to elect to 
take under or against the will, the court 
will refer it to a master to ascertain which 
is most for their benefit. G ret ton v. 
Howard, 1 Swan, 413. 

Ebringtonv. Ebrington, 5 Mad. 117. 

7. Where there is a devise of real es¬ 

tate to an infant, subject to the payment j 
of debts^ tbe court will not direct a sale on 
the hearing of the cause, thcHigh tlie insuf¬ 
ficiency of the personal estate is admitted, 
umil a report is madeot sueb iiisufiiciency. 
hirch V. Glover, 4 Mad. 37f>. 

8. The estate of an infant cannot be 
purchased by a pai.y. acting as agent or 
executor. Mulvani/ v. Dillon, 

1 B.& B. 418. 

<). Decree for sale of estates to pay 
debts and incumbrances, on a bill to 
which an infant remainder man in tail 
Was a party; tbe sale cfi'ected at an un¬ 
dervalue, to the prejudice of tbe infant, by 
fraud and collusion between tenant for life 
and purchaser: bill by the infant, when of 
age, to set aside the sale as fraudulent as 
against him, and adjudged in dom, proc, 
wcordingly. Cole lough v. Bolger, 

4 Dow, 54,64. 

Vn Next Frieks oi. 

1. No degree ofmistaKe or misappre- 
behsioa is sufficient to fix a prorhein amp 
personally with.COI^i,,Sivl’"'',-«‘' stands for- 

S ard jn that ^ ^ behalf of in- 

EQts, is to be to every possi- 

hleaxte^ whilei| be supposed to in¬ 
tend 4i^nfapVs^l»euefit; but the same 

•c* t.,.. 


Scouraging an hotieatproekem amp, will in- 
vtdve a dishonest-one in the expenses of 
hisown proceedings. WAittakerv. Morlar^ 

1 Cox, 285. 

2. The next firiend of an infant plain¬ 

tiff cannot withdraw himself from that si¬ 
tuation and substitute another, without a 
reference to the Master. Melting v. Mti¬ 
ling, 4 Mad. 26l. 

3. The court will change the next friend 

of an infant, if be will not proceed with the 
cause. M'ord v, JTard, 3 Mer. 706. 

4. A solicitor is not to attach without 
orders from his client; but w|iere therlient 
is next friend of ai. infant, and moves to 
discharge the attachments on that ground, 
although otherwise .-egularly issued, it is a 
question whether it ought not to be refer¬ 
red to the Master to see whether it is for 
the interest of the infant that the next 

[ friend should be continued. Ward v, 

I Ward, 3 Mer. 7o5. 

j 5. The next friend of an infant Tannot 
be appointed a receiver of tbe rents and 
profits of the estate, even by consent, as 
ills duty is to watch the accounts and con- 
duet of the receiver; the characters are 
therefore incompatible. Stone v. Wishart, 

2 Mad. 6'4. 

6. Where, after decree, the prockeia amp 
of infant pluintitfs dies, the defendant may 
move, in prosecution of the suit, for a re¬ 
ference to the Master to appoint‘another 
procAein amp. Jiraerp v. Sandiford, 

3 Mad. 468. 

VUI. Practice. 

(ff) i/idituting and conducting Suits for, 

1. Where two. suits are instituted in 

the name of an infant by difierent per¬ 
sons as his next friends, it is a motion of 
cotti-se to refer it to the Master to see 
which of the two soils is* most for the 
infant's benefit, upon tbe mere allegation 
of counsel, that both suits are for tbe same 
purpose; it being at the risk of the party 
moving, in case the allegation should 
prove untrue, to have 'he older for refer¬ 
ence discharged with costs- It is compe¬ 
tent for the Mister, upon such a refer¬ 
ence, to suggest any irnprovement in the 
frame of tbe suit, and to report any spe¬ 
cial eireninstanees that may appear to 
him to bf for the infaul's benefit. Sulli- 
xan v. Sttl/ivait, 2 Mer. 4(>. 

2, It is nut coinpetcnt for tbe next 
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. . Decree, 


friend of,9nUi(sQt to move ^ aTeference 
to toe Ma^, to io^uire stintVhicfi 

he l»s Loiftitu^ is fol^ lie infant's be> 
oedt. JWs v*. Peweil, 3 Mer.'l41* 

S. Where a Master laportcsi that two 
suits were for the same matter, and that 
due of them was mokt for toe beneft of 
infont parties to be prosecuted, toe cooi^t 
would w»t stop the other suit unless on 
p^ment of costs, and by consent, there 
being uo decree in either cause. 

Mcirtmer v. IfesT,) 1 Wil. 159. 

Ford ▼. fFctt, } l Swan. 358. 

4. The court will not, upon petition 
of an infant party, difoct an inquiry wbe> 
toer the caidlh has been properly con* 
ducted; but if the next friend or guardian 
does not do bis duty, he will be removed. ; 
Ruuell V. Sharpe, 1 J. & W. 482. | 

5. Where a bill is filed in the name of 

an infant, he may abandon the suit when 
he comes of age; but he cannot compel 
the prochein amy to pay the costs, unless 
it be established that the bill was iropro- 
periy filed. Anon, 4 Mad. 461. 

€. In the case of an infant plaintiff, 
whether the cause can be beard on bill 
and answer-oQuore. Covdell v. Tat^ 
ioci* 3 V.&B. 19. I 

7. Where an infant heir in a suit im- i 

peaching toe will is entitled to an issue, J 
but toe counsel for the infant is clear, 
from the evidence, there is no ground to 
impl^ch , toe will, he is well justified in 
dedining to ask for an Issue. Levy v. 
Levy, 3 Mad. 245. 

8. Generally speaking, infants are 

bound, as adults are, by toe conduct of 
their solicitor in a cause. TiUotson v. 
Hargrave, 3 Mad. 494. 


(5) Aiumer. ‘ 

1. An infant defendant may, before he 
attains twenty>one. amend his answer, and 
go fob) a new-defence. Savage v. Carroll, 

1 U. & B. 548. 

% An infimt's answer cannot be read 
ugainst him, nor excepted to; and may he 
aotonded when he comes of age: Ibid, 

^. 4 JB. &. B. 553. 

3* Defendant brought to the bar of t^e 
cohrt for contempt in hot'‘putting itrfiis 
a^wci; being an infant^ the court, on sug- 
ipKtion of bts'infaiicy, wfil assign him a 
tand discharge him. Wilsons. 

iPiice, 63. - 


isa 


<' ■ 
J 




(c) AlridcNsc* 

1. The mniinatipn de hene em grant¬ 
ed to phuatifllk in a bill to perpetuate testi* 
mony, after etibpdna served, but before ap* 
' pearance of infant defendants, in contempt 
by tod messenger's return, that they had 
, absconded and were not jfo fouh(b and 
upon affidavit of the materfeiby of toe evi> 
•dence, and danger of its l(ws,.anid under* 
taking to proc^ with all due diligence to 
issue, and txamipation in chief to ^ prpv> 
ed before publication ,of the. depositions de 
bene esse, Frere v. Green, 

19 Ve8.319. 

S. After witnesses were examined upon 
the original bill, an amended bill was filed 
against new parties, some of whom were 
infants; the court refused to order the 
evidence taken on the original bill to be 
read against such of the new defendants ua 
' were infants. Qmntock v. Bulten, 

5 Mad. 81. 

See also Wilkinson v, Beal, 

4 Mad. 408. 

3. Infants, defendants, will not be con¬ 
cluded, as to the question Of bankruptcy, 
by the production of the conmiissioii, Ac. 
under the stat. 49 Geo. III. c 131, al¬ 
though no xotice has been given on then: 
behalf of an iotentinn to dispute the cum-. 
mission. Bell v. Tinney, 4 Mud. 373. 

4. When tenaiil in tail is party to a 
suit, and depositions are taken, publieatiua 
passed, and the cause set down for a bear¬ 
ing; and then a new tenant in Uul comes 
in esse, who takes before'the one already 
a party, the depositions tak^n in the 
cause may be read against such new 
tenant in tail; for since, if he bad come 
in esse after a decree made on the deposi¬ 
tions, such decree woidd be binding upon 
him, coining in esse before the decrcR, 
he must be bound by the proceedings 
so far as they are completed. JUn^ 
Westmeath v. Lady Wcsfmeain, 

3 Mad. 436* 

(eO Decree, 

i. A decree omitting to give an infant 
six months to shew cause agaifist it, er¬ 
roneous. Savage V. Carrel, * 

1 Bs &*«. 351. ' 

5. Whew to^ <lg»iiift afs 

infant, it» toe practieii ^ England, to 

Igiuu the infoot an oppi«|mi^-ofoibowi|ig 
cause, whep ha tba 



ilecree. But tbkt police ieem* to bav« 
been little attended to in Ireland, till the 
Irish practice in that resp^t was re< 
formed by Lord Hedesdale. 

T. Bulger f 4 Dow, 62. 

3. A minor is bound by a decree. 
Ligkthume •v, Sw^, 2 B. & B. 213. 

4. In the Case of foreclosure against 
an ioiaott the decree absolute repeats 
the clause ntti ns in the original decree, 
giving six ibnnths after age to show 
caose, which can only be error in the de> 
cree. WiUutmon v. Gordon^ 

19 Ves. 114. 

5. Decree of foreclosure against an 
infant, with a day to show cause. 


'■Gjaodi&r^Mhton^ iSVcA. 83. 

But see Mondeg v. Motidegt 

1V.&B.223. 

(c) Demur ef Parolt 

1* Testator devised an estate to hli 
heir at law, charged with two legacies, and 
afterwards dies indebted on specialty, his 
heir being an infant; in this case the parol 
shall not demur. Mould v. WmiamtoUf 

3 Cox, 386. 

2. Under a decree fdr partition t^tweeo 
infant cetiuu que trust defendants, the 
conveyance was respited until they at¬ 
tained their age of twenty-one. Attorney 
General v. Hamilton^ 1 Mad. 214# 
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SS8 To ttay Proeetdmgo I.] 

I« To STAY JOBtCIAl. FftOCCXSIHOS^ 


(o) At Lam 

1. After a decree in equity for a spe¬ 

cific performance the plaintiff brings an 
actioQ at law to rtKOver damages for the 
delay in the performance of the agree¬ 
ment; although the defendant would 
have been clearly entitled to an injunc¬ 
tion in a ne%v suit, yet, if the decree has 
been wholly executed, the court cannot 
malje such an order in the original cause. 
Ford V. Ccmpton, 1 Cox, sytl. 

2. If a party fail in proving a material 
fact at law, and afterwards obtains a dis¬ 
covery of such fact from the adverse 
party in equity, it is a ground for grant¬ 
ing an injunction, though the court at 
law would not grant a new trial, to 
enable the party to prove the fact by 
imh witnesses. Jiankey v. K ernott, 

2 Cox, 12. 

3. An injunction to stay trjal is never 

granted until after the coinmiiD, injunc¬ 
tion has been obtained; and therefore, 
where tire time for the defendant’s ap¬ 
pearance, is the day for which notice of 
trial was given, the trial cannot Be stayed. 
W-rigbt V. Bramst 2 Cox, 232. 

4. An injunction against proceeding at 
law will not be granted until after ap¬ 
pearance,, or default of appearance, or 
answer. James v* DownSf 

18 Ves. 522. 

White V. Klevm, 18 Ves. 471. 

5. Injunction may be obtained upon 
a hill' of inter-pleader against bankrupts 
and their assignees, by a debtor to the 
estate, sued by the bankrupt with the 
view «f indirectly contesting the com- 
mV.,sioa. Lowndes v. Com/ord, 

18 Ves. 299. 1 Rose, ISO. 

' 6. A court of equity ba» jurisdiction 
by iiyanction upon the ground ol vexa- 
laon by repeated actions at law.' Waters 
▼. Taylor, ’ 2 V. & B. 302. 

1, An injunction was refused against a 
^^evdict in ejectment upon a breach of co- 
voian.t by lessee for years, as to the mode 
of cultivation: though equity could re¬ 
fill ogainsft-such breach, the plaintiff at 
1^ baying been prevented from proving 
other breaches, against which the conn 
cMld..i}0t relieve, as by assigning with¬ 
out licence. Loved v. iMrd llmelagh, 
. ^ SV.& 8.24. 

^ X^ere is a distinction as tp an in.^ 
jon^tmn to restrain an ejectment against' 
a tenant Ditdelr' an 'actual leas^ and one 
under a in(n:e covenant fof a lease: in [ 

: ‘.a- - I 


the latter caia» if the lease .would cont£d|^ 
a covenant which would have been broken, 
and against which breach equity would 
not rdieVe, an injunction would not be 
granted. In the former case, to support 
an injunction, there must be some right 
arising, either from the conduct of tlie 
lessor, or under the statute 4 Geo. 2, c. 28. 
Ibul, 3 V. &; B. 29., 

9- Injunction will be granted to restrain 
the defendant from suing lor a rent charge, 
granted to qualify him to sit in parlia^ 
ment, the purpose never having been au; 
swered. Platamone v. Staple, Coop. 250. 

10. An injunction will be granted in 
the court of Chancery, tbough the court 
of law in which the action has been 
brought, has refused to stay proceedings 
upon au application for that purpose, 
made upon a release of one of the plain¬ 
tiffs, and alfidavits of the circumstances 
of ihs case. WhUjieUl v. Ralfe, 

Coop. 89. 

11. The court will not grant an injunr- 

tion to stay proceedings at law by which 
a purchaser seeks to recover the amount 
of bis deposit, where the description in 
the print^ particulars of sale was calcu¬ 
lated grossly to deceive as to th^ real 
nature an'* value of the estate. Stewart 
V, Alliton, 1 Mer. 26', 

12. But the court granted an injunc¬ 
tion where the terms and imlidity ol' the 
contracts were questions of evidence, and 
could only be decided at tbe hearing of 
the cause. Levy v. Lindo, 3 Mer. 81. 

I 13. A surety may obtain an injunc- 
I tion against the principal’s pFoceedfog- At 
! law, where such priucipal bus available 
securities placed in his hands for the 
same debt. JDwon v. Ewart, 

3 Rfer. 322. 

14. After decree to account, injunc¬ 

tion 'granted on the motion of defendant 
to restrain the plaintiff frpin proceeding 
at law in an action commenced pending 
the suit in equity. Wilsoav. W)aker- 
herd, < 2 Mer. 406. 

15. In case of charity, tbe court is 
not bdun'd by the dtllift'fulfes of pmttice, 
as with respect to gnMittng. an injunction/ 
whether common or special, to stay pro¬ 
ceedings* at 'law, but will art’ according 
to what tbe justice of the aecnia tqF 
require, eo as to save the parties, Attor~ 
ney^tnerel v. JP^fton, ' sMvf; SpS.- = 

J6. Injunclipp elceculiop granto 
ed belore appearaom against defendants* 
to a Bill'of FevivOti esmiiltm # the ori> 
gijtal defendant, on the merit^ disclosed 
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by the ftntwer, and on affidavit of per> 
snnat service of the notice of motion. 
Turner v. Wright, 1 J. & W. 29 O. 

17 . The common injunction to stay 
proceedings at law does not extend to 
distress for rent. Hughes v. Wing, 

1 J. w. 392. 

18. A p-irty bringing an action at law 
for damages, in consequence of having 
been arrested on an attachment, which on 
his upphcalion has been set aside for irre¬ 
gularity, will be restrained from proceed¬ 
ing in it, hot Without prejudice to any ap¬ 
plication such parly may be advised to 
make to the court lor compensation. 
Frowd V. luruTcnce, I J.&c W. 6j5. 

1.9 Equity will not restrain by injunc¬ 
tion farther proceedings at law upon a ver¬ 
dict, obtained through the deJendunt’s ne¬ 
glect to produce his certificate of bank¬ 
ruptcy 111 evidence. Idngard v. Jlil'bcri- 
sou, I Hose, 459 . 

to. Iiijimctioii granted on the meiiis 
to restrain proceedings on post-obit bonds, 
uiidei the circHinslaiices ot the case, until 
the heuring of the cause. Durieg v. 
Singleton, Wiab. ‘J5. 

•il. All injunction to restrain a shenlf 
bum executing a ftcri /rtcia* against the 
luiiiittiie and eliects ot the delendant at 
for, wbieli, with a bouse and laud, bad 
tieeii let by him to the plainiitl, who was 
in possession, was leiused; the right to 
tale in execution being a question ot law, 
the court bud no juiisdictiuii. ClarAlin v. 
^Ispliu, 1 Mau. loO. 

An injunction to stay proceedings 
at law 111 ail interpleading suit, stands upon 
the same pimciple as a siiiiiiar injunction 
in any other suit; and therefore an ex 
P'trlr injt action upon the tiling a bill of 
interpleader was refused. Cruggun v. 
Spiuons, 3 Mad. 130. 

23. A special injunction to restrain a 

dtb'udiuit fivitn disuainiiig will be granted 
before answer, if the delendant be in con¬ 
tempt foi nut having answered. Ileming 
V. Emuss, 1 Price, 38(). 

24. All injunction will not be granleil 

to restrain a defendant hoin taking oul 
execution on a judgment sufi'ered by de¬ 
fault, on a ra .e made by bill and answer, 
that the bill exchange, ou which the ac¬ 
tion had been brought, was gi ien in consi¬ 
deration of defendant's delivering up a 
former bill, which bad. been oniioised in 
eoflsideratiun of a gaming, debt. Graves 
V. Houlditch, 2 Price, 147. 

83. It U. suQlcieot for the purpose of 


obtaining an injunction to restrain a plafai- 
titf at law from proceeding in the action, 
that the defendant at law state in his bill 
and affidavit, that an unsettled account 
subsists between the parties, and that the 
pluintitl would be lound indebted to him 
on such account in a greater sum than be' 
is proceeding fur; nor is such u bill de¬ 
murrable on the ground that the plaintiff 
in equity, staling a balance to have been 
ac know let.ged to be in his favor, might 
have pleaded it at law on notice of set-otf. 
Waltleieorth v. Pitcher, 2 Price, 46. 

26'. Where an action at law has been 
brought on a bail-bond given to the sbenlii 
on an attachment fiom the equity side of the 
court of Exchequer, for not answering ac¬ 
cording to the cotidi.ion, and a verdict has 
been recovered; it the delendant, instead of 
pleiiding the answer put in, pleads non est 
jactum, a.i\A refuses to settle with the plain- 
till, by paying the costs pending ihea<« 
tion, when be had an opportunity, before 
the judge on a summons, the court will 
not restrain the plaiuttli Ironi taking out 
execution, (although the defendant lias ai- 
swered since the action brought), but on 
the terms ot all the costs at law being 
paid; notwithstanding the plaintiti'has not 
(its he ought to have done) relubed to ac¬ 
cept the answer when it cuiiic in, till the 
contempt were cleared, but has actually 
waved them, b\ excepting to the answer, 
and ameiiditig b.s bill, tiurd v. Parting¬ 
ton, S Price, 22C. 

27 . But the court will not order the 
defendaitit at hiw to pay the costs in equi¬ 
ty also, because they are waved by the 
plaintili accepting the answer. Ibid, 

28. Where four of many actions against 
the various underwrileis on several poli¬ 
cies (iudividu illy) had been tried, and ver¬ 
dicts passed lor the plainlili's at law, the 
court granted an iiijunetu'ii to restrain 
further proceedings on the money being 
paid into court, there being klr.mg suspi¬ 
cion of fraud in the assured, and the an¬ 
swer of one of them, a defendant, not 
having come in. Kensington v. White^ 

3 Price, 10’4. 

But see JFMtemorc v. Thornton, 

3 Price, 241. 

29 . The court will not grant an injunc¬ 
tion to a lessee to restrain a party pro¬ 
ceeding against him in rjecimenl, or to 
restrain his landlord from distmmiiig for 
rent which he has received notice from the 
plaintiff in ejectment not to pay to the 
iaodlurd, because it is dlher way a pru- 

H n 
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ceeding which would have the effect of 
bringing bis landlord’s title into dispute, 
which he is not to be pennilted to be the 
means ol doing. Homan v. Mourcy 

4 Price, 5. 

SO. A plaintiff applying for an injunc> 
tion to restrain a del'endant from proceed¬ 
ing at law to recover the atiioiint of a 
promissory' note, on the ground that there 
are accounts subsisting between them, 
held to be precluded, by having settled 
and signed an account, leaving a balance 
in favor of the defendant. J/irxf v. 
PcMW, 4 Price, 339. 

31. On an application for an injunc¬ 

tion to restrain a defendant from pro¬ 
ceeding at law to lecover the amount ui 
a promissory note, on the ground that 
there are accounts subsisting bet\>een 
them, leaving a balance in favor of the 
plaintiff^ and that there have been other 
•ubsequent accounts between 4jem. and j 
charges said to be due to the plaintiff, for 
business done as attorney or agent; to 
all which matters the defendant is inter¬ 
rogated by the plaintiff’s bill: if there 
be exceptions taken to the sufficiency of 
the answer, the court will not order a 
fuither answer, or grant an mjunriion on 
the ground of insufficiency, because the 
interrogatoiics and the charge relate to 
what is rather matter of set off and de¬ 
fence at law, than of account, raising an 
equity' on which the court can inierlere; 
for demands of such sort do nut raise an 
arcnimt, so as to give such atUirney or I 
agent an equity against the liolder of his 
pioniissory note, as in the case of (iiotiey 
mutually due on both sides. J/irst v. 
Feirse, 4 Pi ice, 339- 

32. Where a pun-liaser !ias been long 

(fouryeais) in treaty iimu* contract for 
the purchase, of an estate, and lias paid 
part of the iiurchase-money; hi.t in so | 
short a time as a fortnight after the lust 
act of negotiation, suddenly terminates j 
the treaty, and conimences an action to 
recover back the money paid on account: ' 
an injunction will be granted to restrain 
the action, on motion, almost as of 
course; and mmble, even on a hearing 
under such circumstances. Warde v. 
J^'trpy 4 Price, '294, 

• 33. The court will grant an injunc¬ 
tion to restrain a judgment creditor from 
tiiking out execution on his judgment 
ngdinst lands, which had been the pro¬ 
perty of his debtor, hut were sold by him 
Ui. 4 '<pujcbaser b.'foie tiie creditor ob¬ 


tained bis judgment; but which, from' 
the invalidity of the conveyance, hud 
since descended to the vendor’s heir at- 
law. Friar v. Penpraze, 

4 Price, 99- 

34. The court will enjoin a plaintiff 
proceeding in an action at law, on a lost 
bill of excliange, on the equity of the 
defendiuit’s right to have a sufficient 
indemnity. Davies v. Dodd, 

4 Price, 176. 

35. Where a country solicitor became 

bankrupt, and the client alter the bank¬ 
ruptcy paid the town agent the amount of 
his hill ill the cause, and obtained pos¬ 
session of the paper, the court, on the 
ground of the agent’s lien, granted an iii- 
junclion against an action, pieviously 
cumnieiiced by the uss'gnees against sucli 
town agent for recovciy of tlie papers. 
liiap v. Jlinc, 6 Price, 203. 

30. 'J'he court will grant an injunction 
to stay trial of an ejectment at the next 
assizes, on a motion made on the 27tb 
of l-'ebi uary, of which notice h 'd been 
given to the defendant’s clerk in court, 
only on the 26lh, if moved on merits 
confessed in an answer put in only on 
that day, because there is only one day of 
silling iw ih'! Hilary vacation, which 
ought not to piejudice suitors, and it can 
he no sui'piise on u defendant under such 
circumstances, lloi/uatd v. Creenuood, 
7 Price, 537, Dan. 20y. 

37. injunction against an action coin- 
mmeed by the plaintiff', while proceeding 
under a decree, to account for the same 
matter, it being a contempt to pioceed at 
law alter the subject of the suit hud been 
attacherl in court. Mocker v. Heed, 

1 B. & B.318. 

38. After tiie dismissal of a bill for 

the specific execution of an agreement, 
the plaintiff being unable to make a good 
title, an injunctton to restrain him from 
proceeding on the agreement at law, 
granted on motion, the defendant under¬ 
taking forthwith to file a bill. M'Na- 
mara v. Arthur, S B. & B. 349* 

{i) In Equity, 

1 . Where there are differefit suits for 
the same purpose, in the same court of 
equity, one may be restrained from pro¬ 
ceeding; but whether, if the suits are 
institbled in different courts of equity-— 
Qatrre. Jacktm v. Leaf, 

' IJ.&W. SS9< 
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. (c) In the Spiritual Court, 

1. An administratrix having an eqiti* 
table demand against the persnnHl estate 
of her intestate, the court will enjoi.i the 
fie xt of kin from proceeding in the spi- 
ritir 1 court to compel a distribution ; but 
they may proceed to compel the admi¬ 
nistratrix to exhibit an invenUny. Black- 
housc V. Hunter, 1 Cox, 342. 

(f/) Court of Scssioa in Scotland. 

1. Where partie«, defendants to a suit, 
are resident in ’.his country, the court of 
Chancery has authority to act upon 
them personally, with respect to the sub¬ 
ject of the suit, as the ends of justice 
may require; and, with that view, may 
order them to take, or omit to take, any 
step or proceeding in a court of justice iu 
a foreign country. So where the assignee 
of a bond, originally given for money 
•won at play, souglit by proceedings in the 
court oi Session in Scotland to recover 
the amount out of an estate of tire obli- 
i!or in that country, tlie court of 
Chancery granted an injunrlion; the 
question upon ihe bond being one of tlie 
law 4if this country, and the power of 
the court of Session being insufficient, 
eiJier to compel discovery, or, if tlie 
ca.se should require it, to order the bond 
to be delivered up to be cancelled. Jhishhii 
V. Mandap, 5 Mad. 2^7. 

II. To BTAV Waste. 

1. The court will not interfere by way 
of iii)urctiou, to stay waste, where the 
dciciidant is a stranger in estate, and may 
he turned nut of pusbessiuii immediately. 
Mortimer v. Cottrel, 2 Cox, 205. 

2. An iiijunctiun against waste will 
not be preveuted by appearance the day 
before the motion, jilien v. Jones, 

15 Ves. 0*05. 

3. Injunction granted m cases of 
equitable waste. Tv^ort v. Twort, 

it) Ves. 132. 

4. An injunction against waste will 

be granted againstone tonant in common, 
who holds tue premisesao occupying tenant 
to the other ; otherwise noj, except us to 
ilestruction* Jbid, 16 Ves. 128. 

5. An injunction may be obtained to 
restrain a tenant from year to year, under 
SMiuce to at well as in the case of a 


lessee for a longer terra, from doing 
damage, and from removing the crops, 
manure, A'c. except accorrling to the 
custom of the country. Ons/ow V. , 

lb' Ves. 173. 

6 - Injunction to restrain waste was 
granted where the defendant, insisting on 
bis own title, admitted posse.ssion re¬ 
ceived from pldiiUiirb tenant without hie 
knowledge; the court, m such case, hold¬ 
ing the defendant’s title to he no belter 
than the tenant’s, frrim whose breach of 
duty possession was obtained. Cued 
Norway v. llvwc, 19 Ves. 154. 

7. Injunction may bo obtained against 

a tenant for waste, l>y the destruction of 
a dovecote, but not by remo\ mg presses 
ivc. not fixed to t.ie lieehold. Kmptun 
V. Ere, 2 V. & B. 349- 

8 . Devise to A., and her heirs for ever, 

I in the fullest conlidence “ That alter 

her decease, she will devise the property 
to my family” being restrained to an estate 
lor life, by decree at the Rolls, the devisee 
was restrained by injunction from cut¬ 
ting timber pending an ajipeal. IVriyht 
V. Alkyns, I V. ic B. 313. 

I p. Injunction may be obtained ag iinst 
i pcnnissive waste. Coldwall v. Jiaylis, 

1 2 Mcr. 408. 

I 10 . Ix*asc from dean and chapter, with 
' covenant on the part of the lessors not 
j to make sale of, or take any tiinbcr- 
. trees growing, or to grow on a certain 
i part of tile jrreniises, save lor the ncces- 
' sary building, or repairing, SiC. ol their 
1 cathedral church, or of the ciiurch huild- 
; ings thereto belonging. This covenant 
does not extend to deprive the dean and 
chaj.i.er of the riglit to cut the whole of 
the timber, if wanted, for the purpose of 
repairs, winch is a right they might have 
exercised indiqanidenily of the covenant, 
and tberciore the lessee cannot niaintam 
an injunction against them; more especi¬ 
ally as deans and chapters, like other 
ecclesiastical persons, are not liable to be 
restrained in cases of wa.ste, either by 
prohibition or injunction, except in tlie 
F^cclesiastical Court, nr at the suit ot tlie 
(jrown. li 'itker v. h .an and Chapter yf 
IVmchester, 3 Mer. 421. 

See also llet ring v. The Dean and Chap¬ 
ter 1 ^' St. Touts. 2 Wil. 1 . 

11 . There is no instance of the court 
interfering by inj unction against waste, 
&c. as between heir at law and devisee, 
where their adverse rights are in litiga¬ 
tion; and in a case where also the party 
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applying had. delayed more than two years 
from tile death of the testator, the injunc¬ 
tion refused. Jones v Jones, 

3 Mer. 173. 

IS. In injunctions against waste, there 
is a distinction where the tenant bath 
only m/jttuftatetn, and where he hath jm 
in arbanbus. If be hath only a bare 
i ideinnity, or exemption from an action, 
it be coinmitied waste, it is fit he should 
be restrained by injunction from commit¬ 
ting it; but if be bath a right in the thing 
itself when wasted and cut down, it is not 
reasonable that he should be restrained. 

Sielton V. SbeitOH, 2 Swin. 17 O, («)• 

Abrahall V, liubb. Ibid, 172,(«). 

13. So no restraint can be pul upon 
a jointress in tail wbo hath the inherit¬ 
ance. Skelton v. Skelton, 

Ibid, 170 , (/i). 

14. A lawful power and liberty to 

commit waste may be res' "ained by in¬ 
junction, when the waste about to be 
committed is signally contra bonum jwh- 
licam. Ibid. 

15. Injunction to stay waste refused, 
the acts of waste coininittcd being trivial, 
and the plainlift’s proceeding having been 
dilatory. Barry v. Bairy, 

1 .1. & W. 651 . 

1 ( 1 . A small degree of waste, mani¬ 
festing an intent to do more, is suflicient 
for the court to art upon. Ibid, 

1 .1. & \V. 6’53. 

17« In cases of waste, it is the business 
of the reversioner to apply to the court 
promptly. Ibid, 

18. A mortgagee is entitled to an in¬ 
junction to restrain a mortgagor in pos¬ 
session from cutting down timber, if the 
land without it is a scanty security. It 
may be extended to cutting down under¬ 
wood contrary to (lie usual course of hus¬ 
bandry; but not to underwood generally, 
although the mortgagor is insolvent 
JUumphreys v*. Harrison, 

I J. & W. 581. 

1 . 9 . Injunction may be obtained to re¬ 
strain waste, and sowing land with mus* 
tard'secd, or any other pernicious crop. 
Trait V. Brett, 2 Mad. 62. 

20 . The plaintiff and defendant (part- 
.ners,) agreeing to dissolve their partner¬ 
ship, and that defendant, on payment of 
half the value of the eliects, shall take 
thp^.wbole: the defendant takes possession 
plaintiffs premises, and pulls ddSivn 
of the buildiugs. Held, that it is 

;not waste; and aa'injuncUott to restrain, 
« ' 


him from so doing refused. .Cqfion v. 
Homer, 5 Price, 537. 

HI. Is Cases of Tkesfass. 

1. The court has occasionally granted 
injunctions in cases of trespass, as well 
as waste, and where a party obtained 
possession of an estate under a contract 
to purchase, and began to cut timber, he 
was restrained by injunction. Crockford 
V. Alexander, 15 V'es. J38. 

2'. There is no difference between de¬ 
struction and trespass where there is no 
privity of estate; and at law a writ of 
e.strepement may be had to prevent rcjie- 
tilion of waste. Ibid, 

3. An injunction may be obtained in 

case of trespass, upon the ground of ir- 
rcinediablfi mischief in nature of waste, as 
by tbe lord of a manor and his lessees 
against taking stones, having a pecul 
value, and found at the bottom of the sea, 
but within the manor. Earl Cuuprr v. 
Baker, 17 Ves. 128. 

4. Or by a copyhold tenant against 
the lord of a manor digging for coal on 
such copyholder’s premises. (Jrey v. 
Earl of Noithvmberland, 

17 Ves. 281. 

5 . But from the nature tit the case, 
and the consequences of such an injunc¬ 
tion, it will not be enntiuned without se¬ 
curing the nifuiis of a speedy Inal. Jbid, 

6. I'lie jurisdiction against waste by 

injunction and uccuunt, applied to tres¬ 
pass, by exceeding a limited right to 
enter, and take stone from a ipiarry, tins 
being a destruction of the inhentance, 
as in the case of timber, coal, &c.; and 
the distinction between waste and trespass 
is therefore disregarded. Tbonnts v. Oak¬ 
ley, 18 Ves, 184. 

7 . Injunction granted in cases of tres¬ 
pass as svell as waste. 

Eictd v. Beavniont, 1 Swan. 208. 

JNoncay v. Bouv, 19 Ves. 144. 

8 . 'Hie court will not by injunction 
restrain tbe working of mines permitted 
daring eight years, without directing ah 
action. licld v. Beaumont, 

1 Swan. 208. 

9 . Whether, after a verdict at law in 
an action of trespass, the court will grant 
an injunction against future trespasses, 
in favor of parties who refused at the 
trial to produce documents necessary to a 
fair decision—-QaeTr. ibid, ' ‘ 

' ' .I Swan. S'!©. 
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IV. FtrKPRBSTITEZS, AMD NuiSAVCB. 

1 . 'Fbe Court of Chancery has juris¬ 

diction by injunction, on information by 
the Attorney General or the relation of 
individuals, against a nuisance by an ot- 
fen&ive and unwholesome j^irocess in trade; 
but it is not exercised without a trial at 
law, regulating according to justice the 
time of trial of an indictment de|jending, 
and removed by certiorari into the King’s 
Hoiicli,lrom thcassiiics, as against the re¬ 
lators, but whether us against the de- 
lendaiits— Quwre> Attorney General v. 
Cleaver. ISVes.‘211. 

2 . Jurisdiction upon public nuisance 
in a higliway or a harbour; if upon the 
kings’s soil, the crown may abate, if not, 
the lact must be tried by a jury. 

Ibul, ‘218. 

3. Injunctions in cases of imisunce are 

granted with great caution, and not ex 
fiarte, where they would suspend or de¬ 
stroy cuncertis established with great ex¬ 
pense. lliiil, 217 . 

4. On the filing of an information by 

‘be Attorney General, at the relation of 
an individual, and a bill by the relatoi, 
the Lord Chancellor granted an injunc¬ 
tion, c.r furte, on adidavus, to restrain a 
piirpresture in the river Thames; and it 
appearing that there had been no pievious 
u nt of ad quart damnum, and that an in- 
diclineiit in the King’s Bench was de- 
(lending against the defendants for the 
same act, the Ixi i C'hunceilor refused 
to dissolve the injnnctinu before the trial 
of the indictment, notwithstanding there 
were some atlidavils on the part of the 
defendants stating, that the act com¬ 
plained I'f was beneficial to the navi¬ 
gation. And ii. was held to be iminalerial 
to whom the soil belonged, it not being 
competent either lo the crown or to a 
subject to use it for any purpose amounts 
ing to a nuisance. Attorney General v. 
Johnson^ 3 Wil. 

•V. To RRSTRAtK iNFKtRGEMENT OF 
Patent Eights. 

1. Upon a bill brought by the king’s 
printer to retrain the defendant from the 
publication of certain acts o** parliament, 
&c., to which tbe patentees fur printing 
iaw books were also defendants, the court 
refused to interfere between the contend¬ 
ing patents; and tbereibre, only restrain¬ 
ed the disfetidant from printing .at any 
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other than a patent press. Saskettv. 
Cunningham, 2 Eden, 137- 

2. A party applying for an injunction 

against the violation of a patent, must, 
at tbe time <}f ajtplying, swear as to his 
belief that he is the original inventor. 
Hill V. Thompson, 3 Mer. 632. 

3. Where there has been exclusive 

possession of some duration under a pa¬ 
tent, the court will grant an injunction 
without previously putting the party to 
establish his right at law; but otherwise 
where the patent is recent. Ibid. 

4. The court of Chancery is bound 

in protect secrets in medicines in cases of 
[latcnts, because the patentee is a purcha¬ 
ser from the public, and bound to com- 
nimiicatp his s<‘cret oi the public, at the 
c-x|)iration of the grant. Williams v. 
Williams, 3 Mer. 157* 

VL In Cases of Copyright. 

(a) Published Works. 

1. The court refused to maintain an 

injunction, obtained by the assignee of 
an author, after the expiration of the two 
terms of years allowed by the statute 3 
Anne, the common law right of the au¬ 
thor being so extremely doubtful. 0<- 
bornc v. Donaldson, 2 Eden, 327. 

2. An iiijuucUoii to restrain tbe prinN 

ing a court calendar. Longman v. If'in- 
cluster, l6 \’^e8. 269. 

3. Whether copying a map, as an il¬ 
lustration, in u fair history of all the 
maps of a county would be restrained by 
injunction, as an invasion of copyright— 
Qine/v Wilkins v. AiUn, 

17 Ves.425. 

4. If the proprietor of a work gives 
permission to several to publish it, and 
then others copy it, he must bring his 
action before he can have an iiijuiictioa 
to protect his copyright- Platt v, 
Dutton, 19 Ves. 447, Coop. 303. 

5. An injunction was granted, until 
answer or further order, to restrain tbe 
publication of a work as tbe plaintifTs, 
upon afiidavit by his e;>ents (be himself 
being abroad) of circumstance, making 
it highly probable that it was not the 
plainlilTs work, and the defendant re¬ 
fusing to swear as to his belief that if 
was. Lord Byron v. /ohnston. 

» 3 Mer. 39- 

6. But such an injunction will not be 
graiiied upon motion without notice. 

Ibid. 



riNJUNCWONm m VIILJ Bme%^fCwe,u»it. 


.(&} Uttpublitked Mtumtcnptt or Letitro.- 

; ], Tb« court restrained by injunction 
printing of an unpublished MS. a 
copy p{ which bad been given by tbe re¬ 
presentative of the author, to a person 
under whom defendants claimed, but not 
with the intention that be should publish 
ilU Duke of Queeiubury v. Shebheare, 

2 Eden, 32f). 

, 2. There may be a copyright in pri¬ 
vate letters, wliicb remains in the writer 
after transtnissiun, and will be protected 
by injunction. Elut where such letters 
were alleged to have been obtained from 
an agent, to whom they were sent in 
confidence, and tbe answer denied confi¬ 
dence, and avowed the defendant’s object 
in. publishing them in a newspaper, of 
which he was proprietor, to be, not pro¬ 
fit, but the vindication of bis character 
from .the imputation of g)‘*ing false in¬ 
telligence, which was publicly cast upon 
him by the plaintiff, the court dissolved 
the injunction. Lord and Lady Percival 
V. PAipps, 2 V. OSr B. ly. 

3. How far the publication of private 
letters by executors, assignees of bank¬ 
rupts, See. can he restrained by a court 
of equity, independently of contract and 
property—Qjuerc. /6 m/, 2 V. & IJ. 28. 

4>. All injunction was refused to restrain 
the publication of a work which had been 
left for twenty-tbree years by tbe author 
in tbe bauds of a bookseller, to whom 
it was originally sent, with an intention 
of its being published; but which inten¬ 
tion was afterwards relinquished; and the 
work having passed into tbe hands of the 
defendants, who published it without the 
consent or privity of the author. Soufhey 
V. $hera)ood^ 2 Mer. 433. 

5. The court will not interfere, by in¬ 
junction, upon the author's application, 
to restrain tbe publication of a work, 
which is of such a nature, that an action 
could not be niamtained for damages. 

Had. 

6. Injunction granted to restrain tbe 
|>erformance of a comedy, tbe copyright 
of which bad been sold by the author, 
and bad been afterwards assigned by writ¬ 
ing to tbe plaintifi’s, although it did not 
appear whether the original assignment 
was io writing. Morrk v. KeUt/, 

1 J. Sc W. 481. 

. Injunction granted on the appltaa- 
tion of the executor to restrain the de- 
iendatil Botn puhlistiing letters, the pro¬ 


perty of the testator. JElar/ of Granard 
v. Dunkin, ] B. & B. 207. 

(c) Mutic, 

1. Tbe court will, by injunction, pro¬ 
tect copyright in music; hut where such 
copyright had not been asserted against 
violation by several persons during fifteen 
years, an injunction was refused till after 
a trial at law. Platt v. Button, 

19 Ves. 447. Coop. 303. 

VII. DaRKENIKO ABTtENT LlOUTA. 

1. Injunction against darkening antient 

windows will not be granted in every case, 
where, affecting the value of premises, an 
action would he. The effect must be that 
material injury to the comfort or exist¬ 
ence of others, which should not only be 
redressed by damages, but, upon equitable 
principles, prevented. Attorney General 
v.Nichol, leVes. 33o. 

2. But an injunction till answer, or 

further order, against obstructing antient 
lights, was granted before appearance, 
and without notice. In this case the 
plaintiff had also commenced an action 
at law, but which, lemhlr, makes no 
difference. Ibid, 3 Mer, 687. 

V'!!!. Breach of Cotewant. 

1. The court refused an injunction to 
restrain a brearli of covenant, by selling 
or disposing of water from a well to the 
injury of certain water-works, from inabi¬ 
lity to enforce it. CoUius v. Plumb, 

l6 Ves. 454. 

2. Covenant to repair, and, at tbe end 

of tbe term, surrender buildings in good 
condition, does not preclude an injunction 
against pulling them down, and carrying 
away the materials just before tbe end 
of the term. Tie Mayor tf London r. 
Hedger, 18 Ves. 355. 

3. Ibere is a distinction between ex¬ 
press covenant and implied agreement, so 
as to entitle a parly to an injunction in 
the former instance, but not in the latter, 
against tenant removing articles contrary 
to tbe custom of tbe countiy. Kimplon 

. 3 V. & B. 349 

4. InjuiictioD to restrain husband ftotn 
preventii^ his wife’s solicitor and friends 
from having access to her, she being con¬ 
fined by dangerous illness in b» bouse, 

, to enable her to execute a deed of appoint¬ 
ment under a power in her marriage set- 
uwseaty refiiitecli it lyot bsing proved thttt 
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the had given instructions for such a deed. 
Middleton v. Middleton, 1 J. & W. 94. 

5. Whether, under any circuiiistanres, 
«uch an injunction would be giaiited~ 
Qmere, Ibid. 

IX. Bueacii of Contract. 

1. The lessee of a house agreed to re¬ 

pair the premises, with the exception of 
damage by fire; the premises being burnt 
down, there is no equity in favor of the 
letsee for an injunction against an action 
under the contract fur payment of rent. 
lloltzajiff'd V. Baker, 1S V’es. 115. 

2. In a case where a party was under 
a contract with the proprietors of a thea¬ 
tre not to write dramatic pieces for any 
other theatre, the court, by injunction, 
lestiuined him from writing fur any other 
theatre. Morris v. Coleman, 

18 Ves. 437. 

3. But where a party agreed to com¬ 

pose and write reports of cases determined 
)0 a court of justice, to be printed and pub¬ 
lished by a particular individual, lor a sti¬ 
mulated irmuneration, the court refused to 
mirerfere by injunction to reslium bim 
from permitting repoi ts written by him 
to be published by another person. Ciarki; 
V. Price, 2 Wil. 157. 

4. Vendor and vendee proceeded in 
treaty beyond the time for completing the 
contract; the vendor, having brought an 
artioii for Lreueb of contract, and with- 
diawn his record, 1 e not having got in a 
judgment against the estate amounting to 
half the purchase money, was refused an 
injunction to restrain tlie vendee from pro¬ 
ceeding at law to recover the deposit 
money. 'Vood v. Bernal, 19 Ves. 220. 

5. if ihc.e U a claim to take reitson- 

able tolls at a fair or market, and a person 
is refused at such fair or market the arco- 
niodatiou to which he is entitled, setnhle, 
that a court of equity cannot interfere by 
iiijunctioi;. Weak v. The IVctt Mkldiesex 
Water Company, 1 J. 6: W. 373. 

6. Injuncliou to restrain a water com¬ 

pany, established under an act of parlia¬ 
ment, from severing the plaintiff’s pipes 
from the inair pipe, or from interrupting 
the supply of water, was refused, for want 
of jurisdictitin, the act of perlianient not 
operating as a contract between the par¬ 
ties. Ibid, 1 J. & W. 358. 

7. There are many cases of contract, 
the brepch of which will entitle the pkirty 
to an action pf damages, but will not en¬ 
title him to relief in a court of equity; hut 


there are exceptions hi the cases of ^eei- 
fic performance, or irreparable damage. 
Ibid, IJ. & W. 370. 

8. An injunction, though not to be 
continued with a view to a speciffc pen* 
formance of an agreement to grant alease,- 
whicli if granted, would tinder a clause fur 
re-entry be at an end by the tenant's acts,' 
will be maintained,upon an undertaking to 
give possession when required, by the 
court, und paying the rent due by waxer 
of the furteilure it incurred; viz. distrain¬ 
ing for rent due subsequently to the for¬ 
feiture. Oourlay v. Duke of Somerset, 

1 V. & B. 68. 

9. Injunction restraining the sale of an 
estate until answer to a hill for the speci¬ 
ffc performance of a parol agreement to 
exchange, and which was partly perform¬ 
ed by the plaintiff having purchased the 
estate to be given in exchange. Curtis v; 
Marquis of Buckingham, 

3 V. & B. IGS. 

10. The court of Chancery will not 
interfere by injunction to prevent the vio¬ 
lation of an agreement, ot which, from 
the nature of the subject, there could not 
be a decree for a specific performance, as 
to restrain the delendant from imparting 
the secret of an invention, which had 
been the subject of a patent long since 
expired. JUcubery v. James, 

2 Mer. 445. 

11. Whether in the exercise of its juris¬ 
diction to decreethe speciffc performance 
of an agreement, the court Van interfere 
by injunction to restrain u party from 
divulging a secretin medicine — Quicre. 
Jf "illtarns \. Wtlhams, 3 Mer. 157. 

12. I'he owner of a ship at sea, having 

executed a valid mortgage of a ship at 
sea, the court granted an injunction to 
prevent an inipiopcr endorsement on the 
certificate of the ship’s legistry. Thomp¬ 
son V. Smith, 1 Mad. 3^5* 

X. Breach or TacsT. 

1 .Injunction to restrain a defendant from 
communicating certain recipes for vete¬ 
rinary medicines, and vi ading them, was 
granted, on the ground that he bad ob¬ 
tained a knowledge of the mode of pie- 
paring them by a breach of trust; but 
the injunction was confined, so as not to 
prevent the defendant admiuislering them 
to 'Animals then under a course, it ap- 
pearihg thdt a sudden drscoiitiouance 
would he prejudicial. Yotatt v. 

; j/ard, I J. & W. 394- 
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!• The court will grant an injunction 
to restrain the negotiation of bills of ex- 
cbai^e ,yoid in their creation, as their 
negotiatiou would induce a necessity of 
roaking other persons parties to the suit. 
JJ(^d V. Gurdotif 2 Swan. ) 80. 

See also upon the same principle, 

Jloberts v. R(d>ertss S Cox, 422. 

Echliff V. Baldvtin, 16 Ves. 267. 

2. The solicitor to a commission of 
bankruptcy restrained by injunction from 
negotiating’ a promissory -'ote, received 
by him of the bankrupt for costs of his 
certificate, the solicitor being indebted to 
the estate in such sum, us that the share 
to which the bankrupt was entitled by hav¬ 
ing purchased debts, exceeded the amount 
of the note. Ex parte Harding, 

r ick, 24, 37. 

XII. Sailing of Vessels. 

1. The court of Admiralty is open all 
tbe year round to applications by part- 
owners, to restrain the sailing of shifts 
without their cottient, until security given 
to the amount of their respective shares. 
But where the shares are unascertained, 
that court has no Jurisdiction; and in 
such case the court of Chancery will ex¬ 
ercise a concurrent jurisdiction b> injunc¬ 
tion to restrain the sailing of a ship, until 
the share of the party complaining shall 
be ascertained, and security given to tbe 
amount of it. In this case it was referred 
to tbe Alaster to make the inquiry, and 
settle the security, with liberty for the 
defendants to propose themselves as such 
security. Halyy.Coodsoti, 2 Mcr. 77. 

2. But the court refused an injunction 
to prevent the sailing of a ship, upon the 
application of a part-owner, where it was 
intended to sail tbe next nay, and it did 
not appear by the atlidavit in support of 
tbe motion that there were any circum¬ 
stances to account for tbe delay in making 
tbe application. Chrutie v. Craig, 

2 Mer. 137. 

XIII. In Casks of Akbitbatiov. 

1. Injunction will he granted under 
tome circumstances, upon bill verified by 
affidavit, to restrain pruceeiiings in an ar- 
faUmtidn. Jl^lne v. Dickinson, 

Coop. 195: 

2. -The court rdtised to grant an in- j 


janction to restmn the exercise of a powe’p 
of sale given to secure a balance to be 
ascertained by an arbitrator, although the 
award was made after the plaintiff had 
executed a deed for the purpose of revoking 
his authority. Harcmrt v. liamshottom, 

1 J. & VV. 505. 

XIV. Irrefabablb Mischief. 

1. Injunction against draining coal 
mines which would be prejudicial to the 
Birmingham Canal, refused, before tbe 
Canal Company established their right ut 
law upon their laches fur 2 years, per¬ 
mitting expenditure. Birmingham Canal 
Company v. Uoyd, 18 Ves. 515. 

2. The Court refused to entertain ju¬ 
risdiction against commissioners of sewers, 
to restrain by injunction their removing 
a float or tumbling buoy upon a river, al¬ 
though such removal was slated to be ’ '- 
reparable mischief; there being a much 
shorter remedy by certiorari in the 
court of King’s Bench, which, how¬ 
ever, interferes with great caution. Whe¬ 
ther there may be cases in which a 
court of equity would inter lere—-(iwfl:rc. 
Kerrison v. Sparrow, 

IQ V’es. 449 . Coop. 305. 

3. Jurisdiction by injuuclitin on danger 

of irreparable injury to property, though, 
as a public nuisance, an object ot prosecu¬ 
tion by tbe Attorney-General; the sub¬ 
ject a corning bouse to powder mills, from 
site, construction, &c. immiiientiy danger- • 
ous to tbe neighbourhood and public.. 
Indictment directed, with an arrangement 
fur a speedy trial, and preventing immi¬ 
nent danger in the interval. Crowder v. 
Tinkler, 19Ves. 6l7. 

4. Injunction on injurious use of a body 
of water, against using it otherwise than 
as used before. Hnd, 19 Ves. 620 . 

5. An injunction to restrain defendant 
from digging earth,&c. near or immediately 
under a bank, which protected the plain¬ 
tiff’s lands from inundation of tbe sea; 
was granted before answer, in consider¬ 
ation of irreparable injury tbe plaintiff 
might sustain, and he having established 
his right at law, without which it would 
not have been granted. Cheik v. Wyatt, 

i Mer. 688. 

6 Where the defendant liad erected 
flood-gates and other w'orks, which ob¬ 
structed an ancient milt, bill by a lessee of 
tbe mill praying that defendant might bd 
decreed to pull down tbe works, and be re.* 
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Btraiiied by injunction from erecting new 
wtirke; held that such bill will not He un¬ 
til after the right be estublislied at law, if 
the works have hreii erected a long time, as 
Ifur three yeais{ such laches precluding the 
party from equitable relief in the first in* 
stance. IValkr v, Smcalou^ 1 Cox, 102. 

See Hokutton v. Bj/ron, 2 Cox, 4. 

XV. FttAOD. 

1. Goodwill of the waggon trade from 

Bristol and Bath to London, was purclias- 
(sl under a cotnniissioii of bankruptcy by 
tbeplainfiff; and another waggon concern, | 
from Bristol and Bath to Warminster and : 
Saltsbtiry, was purchased in trust for the ; 
hankruf>t, who having obtained his cer- i 
(ificBte commenced trade again to London \ 
by tliat r'Mid. soliciting customers by ad¬ 
vertisement and cards, stating generally, 
that being remstuted by his friends in the 
carrying business, his waggons set out at 
the usual hours, b:c. Tins is not such a 
Case of fraud as to induce a court of equi- | 
ty to grant an ii-junction. CrutlxLcll v. 
iyc, 1 Kose, 123. 17 Ves. 335. 

2. There is no exclusive light in a suIj- | 

ct not protected by patent, which will 

prevent the sale by another person under 
the same title, but nut assuming the name 
and character of the plainlitf. Canhamv. 
Jont t, 2 V^ & B. 218. 

XVT, To DEUVF-R PoSSESSlUK OF ' 

tsTATE. 

1. An injunctii i may be obtained on i 
motion of course to deliver possession of j 
an estate according to the decree, as a 
ground fur a writ ol assistance, and being 
tlie only iitiKle of obtaining iuiniediale 
possession, a court of equity properly 
acting only m personam, huguniiii v. 
Batdyy 15 Ves. 180. 

XVIl. Executors, bt or against. 

1. The Usual decree against adminis¬ 
trator will entitle him to an injunction 
against the suit of a creditor, but he will 
be required to give an account of the 
assets, either by the answer or aflldaviu 
Gilpin V. I,ar/y Southamptonf 

18 Ves. 469 . 

2. After |i lapse of six or seven years, 
equity irill not, by injuiirticn, restrain a 
creditor of an executor from taking iq 
execution the goods of the testator ibr the j 
eitticulbr's own debt, key v. 

.-f i Coop. 26^7 j 


9. After a decree ^inst ex^tors to 
account, the cooit 'wKi not by ii^osc^n 
restrain a creditor from preceding at iaw» 
upon a verdict which would entitle bint to 
a judgment de bonis proprHs against the 
executor. Terrewest v. FeatAerbp^ 

2 Mer. 480. 

4. In cases where the injunction is 

granted, it may be obtained on the ap¬ 
plication of the plaintitf in equity as well 
as of the executor. ifiid, 483 (a). 

5. But the court will grant an injunc¬ 
tion if the judgment obtained is dc bonis 
testaioris. Brook v. Skinner, 

2 Mer. 481 (w). 

6. It makes no difference that the e.xc- 
cutor suffers judguieot to go by default. 
Dper V. Kearslcy, 2 Mer. 482 

7 . Whether, aftci a decree for adminis¬ 
tration of assets, a legatee will be re¬ 
strained on motion from suing for his le¬ 
gacy— Qttxre. Jackson v. Leqf, 

1 J. & w. 229. 

8. If a creditor files a bill, end after¬ 
wards another files a bill, and the execu¬ 
tor answers the second, and a decree is 
obtained, it is competent for the execu¬ 
tor himself to restrain the first from pro¬ 
ceeding, but the practice is to pay the 
creditor the costs incurred prior to his 
having notice of the decree. Ibul, 

1 J.& W. 231. 

9. In the case of an executor, after a 
decree to account, creditors are restrained 
by injunction, without bill, from proceed¬ 
ing at law. Mochcr v. lieedy 

1 B. & B. 320. 

10. Where an executor claimed under 

the will, and also by a gift from the 
testatrix in her lifetime, the court, upon 
alfidavit of undue influence over the tes¬ 
tatrix, enjoined the executor from selling, 
&c. since, as the defendant claimed by a 
gift inter rivos, an admiiustratiun pendeufe 
lUe would not secure the property. £d* 
munds v. Bird. 1 V, &.B. 542. 

11. An injunction to restrain an exe¬ 
cutrix, the testator’s wife, from recovering’ 
the testator’s property, on the ground, 
that not having property of her own, 
that of the testator would be endangered 
by her receiving it, reiused, the poverty 
of the executrix being a fact known to 
the testator. Howard v. Fapera, 

. 1 Mad. 142. 

12 . Where the executor had become 
bankrupt, an injunction was granted; 
thougli prhuher the court would interi«'e 
if ^ (estitor bad known bis executor to 

11 
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be a bankrupt, and tben eppotiH;^ him, upein Bonw oUwr ground, which was to 
•‘^aenro. '6AhW«i'¥. ’ take plac^at tlieensuing asswcs, March 7, 

I Mad. 143 (n). but the plaintiff delayed filiiig a bill M 

)3. Injunction to restrain defendant the production of such documents until 
from receiving a testator's cffdMS, and to pth February; and having obtained a corn- 
stay trial of actions, was, under the cir- inou injunction, a motion on tlie 2Sth 
cumstances, granted before answer, but Februaiy, that the imunctlon might bd 
opon the tW’mS of paying into’ court extended to stay triah was refused with 
the nwoney -sought to be recovered in tlie costs. Eicld BcauwoRt, 3 Mad. 102. 
actions. Mansfield v. -Shau', 1 Swan. 204. 

3 Mad. 100. 6. An injunction will not be continued 

„ to restrain an action by bankers, for the 

XVIII, Extending on gontiUpino amount of cheques, w here grant^ on the 
TO STAY fRiAU . alleged equity of an understanding be- 

'1. A common injunction may be ex- tween the plaintiff and the defendaiiU, as 
. tended to stay trial, upon an affidavit that to certain terms on which such ciieques 
the plaintiff “ had -l^n advised by bis were alleged to be given (the bill also 
coonsei, and verily believes, that he ran- praying a discovery), the defendants in 
not safely proceed at law without a dis- eipiity denying any such understanding, 
covery from the defendant of tlie several Askam v, Thumpson, 4 Price, 330. 
matters contained in the bill;” and with- 7. The court will not continue an in- 
out stating in such affidavit the points of junction, to restniin an action on a prom - 
the discovery wanted. Hartley v. Jlob- sory note, grunted «z« on merits charged 
sou, 2 Cox, 117* in the bill, if the deleudant deny the 

Partington v. TTo/ison, 16 Ves. 220. plaintiff ’s equity to the best of bis know- 

2. But the affidavit must slate also, ledge, recollertion, or belief; for they hold 

that the plaintiff' believes the answer will themselves bound by positive denial in 
furnish discovery material to his defence an answer, akhougli it be of recollection 
in the action. of circumstances which it appears im- 

Jppleyord v. Scion, 16 V’es. 223. probable that, if true, a defendant should 

Eanis/ttttt/ V. I'homhill, 18 V^es. 488. foiget. Hoyte v. Jiuwiiiis, 4'Pi ice, 327. 

Bishton. V. Birch, 2 'V. & B. 41. 8. The court will continue an injunc- 

3. Injunction in Chancery to stay pro- tion granted to restrain a defendant from 

ceedings at law, obtained before action proceeding at law to uilorce payment of a 
eomtnenced, prevents the rommenreiuent; proiitissory note given to the dcirudaiu's 
but obtained after action cotiimenced, it testator, on the ground that that testator 
stays execution only, and will not stay had agreed to accept an annuity in satis- 
triai but upon a distinct application to the faction of it, and had received a sum of 
court for that purpose; the practice in money as part of that ammity on account, 
Chancery differing in tliis respect from although nothing more conclusive bad 
that of the Exchequer. Earnshaw v. been done by the parties, and no bond or • 
Thornhill, 18 Ves. 488. other security given U) tb^ grantee, and 

Bishton v. Birch, 2 V. & B. 41. the whole yenifained executory. But they. 

♦. An answer filed is a sufficient objec- will impose on the party eiijtaning the 
t»n to extending an injunctinn to stay action the terms of bringing the OMniey 
trial, though .filed after notice of motion; into court. DaUy v. CatcAlone, 
bat the defendant having submitted to 4 Price, 147. . 

exceptions • to the answer, the order 

was made; an insuflicfent answer being XIX. Bhkach or, and Commitment. 
considered as no aoNwer. Bishton tr. 

Birch, 1 V. & B. Sffff. t. In a suit to restrain the defendant 

5. The defendants, upon a trial at law, from proceeding at law in respect of an 
bad refused to fuoduce deeds, rent-rolls, award, under which the phdntiff was to 
&c. pursuant to noti^ and the plaintiff pay a sum of monew to the ffi^dant, a 
not being provided with parol evidence of common h^utiction .was pbt^ned: but ai 
( ttetr contents, nor havmg given any t^ Injunction was not ohtam^o till after 
ttdpttm dueet ttcusn, uicfa defiendatitt the defendant Ind cotnijEMWf^ 
ghtahaied a vecdicl. In Jannary, theCpurt w&t by making'{t^a#tifdf,iimehte(|iitr^ 
of KU^’-a Bench granted a neW hm, a^ogy to ttiw <es^Rfl||•a case 
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of reitraining an actiouf l( would re- - 
Blrain the execution of the attachment for ' 
non-perforaiance of the award; and there¬ 
fore the obtaining a rule to show cause 
why each attachment should not issue, 
or the making the rule absolute, was no 
hrearh of the injunctiont i'ranco v, 
Franco^ 2 Cox, 420. 

2. An injunction in the court of Chan¬ 
cery before actioy commenced, slays all 
proceedings at law: after action com¬ 
menced, permitting the defendant to cal! 
for a pica, and proceed to judgment, if in 
a condition to do so; or if not, to do only 
what is nccessnry to enable him to do 
so; it restrains execution: therefore, after 
bail excepted to, taking out a rule upon 
tile sherifi'to bring in the body, is a breach 
of tlie injunction. BuUcn v. Otcy, I 

l6 Ves. 141. 

3. Proceeding against bail is a breach 

of injunrtion staying proceedings at law. 
Leonard X. Atwell, 17 Ves. 385. 

4. A breach of injunction by defendant 
present in court during the motion, though 
retiring before the order pronounced, will 
be a contempt; but after a considerable 
lapse of time, and the order not drawn 
up, iGe court rei'used a motion to commit, 
wilii costs. James v, Downes, 

18 Ves. 522. 

5. An execution issued upon a joint 

jndguient, with notice, to the sberili; of 
ll>e injunction, and express direction not 
to take the plaintiff in equity, is no breach 
of an injunction, .estrainiug proceedings 
at law against such plaintitf. Chaplin 
v.Cttoficr, IV.&B. l6. 

C. There may be a breach of injunction 
after notice of the order, tfiough there has 
been no personal service of the injunction 
or order, JCimptm v. Eve, 

2 V. & B. 349. 

7* TIic exceptioii to the rule, requiring 
peisonal vervice of an order of injunction, 
where the party was present when the 
order wus made, was established by Lord 
Hardwick, and has since been farther ex¬ 
tended Jn natice by information. Ibid, 
2 V. & B. 350. 

8. The delivery of a declaration is a 
.breach of thv cm^on injunction to stay 
proceedlng^kkjaw: .but where the plain¬ 
tiff had appeaf^ to Ae-dsclti^-atiofi} plead¬ 
ed, and ehti^ into usutfl rule to coo- 
fess leaMi^e^iy, rad coiild not 

movie to toe for such 

, » Mer. 3. 

ah injvorodb bad been ob- 


tsdned to rettndo plaintiff at law from 
taking possession under a verdict in an 
action of ejectment, the procuring an at¬ 
tachment tor non-payment of the costs, 
is a clear breach of the uijunctioo; but 
as the injunction ought not, under the 
circumstances of the case, to have ex¬ 
tended so far, the Lord Chancellor would 
not make an order of commitment, but 
only to pay the costs occasioned by the 
breach of the injunction, and of the con¬ 
sequent application to the court. Par¬ 
tington V. Booth, 3 iMcr. 14$. 

10 . Where un injunction is obtained, 
even after execution executed, Lord I’hiir- 
low held it a bread) of the injunction to 
call oil the sbcnfl' to pay over the money; 
blithe thought it would not be a breach 
for the sherifi' voluntaiily to pay the mo¬ 
ney— Scd Quwre, Eranklyn v. Thomm, 

3 Mer. >234. 

11 . When an injunction is obtained 

on bill filed after execution executed, the 
goods not yet being out of the hands of 
the sberiil', and the sheriff proceeds to sell 
without process, he will be ordered to pay 
the money into court. Ibid. 

12. Special in junctions to restrain pro¬ 
ceedings at law, are granted in those cir¬ 
cumstances only where the party has not 
had any op|iurlui)ity of obtaining the com- 
uioii injunction, as upon judgments enter¬ 
ed up on warrants of atioiney, &c. tiiere- 
fore where the defendant, on the day when 
the comiiuin injunction might otherwise 
have been obtained, puts in a demurrer, 
which is overruled, and u common u>- 
junction granted, as of course; but, in 
the mean time, the plaiiuifl' is taken in 
execuiioii: upon an uppheatioA to dis¬ 
charge the plaini’tT, the court held, that 
where the plaintiff is entitled to an answer, 
and the defendant files an untenable de^ 
murrer, it is the bounden duty of the 
court to protect such plaintiff; but that 
it was also the duty of the court to place 
the defetidaiU where he avould have been 
but for such untenable defence. The 
court therefore ordered the defendant to 
discharge the plaintiff out of custody, 
upon bis delivering to the defendant a 
warrant of attorney to confess judgment 
for the same sum for which he was then 
in execution, with interest, &c. and upon 
his. undertaking not to avail himself of 
bis having been taken in exemtiou as a 
discharge (rf .the debt; to pay the money 
into court in the common injnnctioti 
should ha dis&ulved; rad m ddauit of pay- 
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ilieal to siihonder hinucif to the Warden 
of the'Fleet, waving personal service, &c. 
Branklgn v. Tkoms, 3 Mer. 2?5. 

13 Piatiniff brings an action against 
the defendant upon a policy of assurance, 
and files a bill in the Court of Chancery 
for a discovery, and a commission to 
examine witnesses abroad; the defendant 
files a bill in tbe Excbctjuer against the 
plaintiff for a discovery, and obtains an 
injunction, for want of an answer, to stay 
proceedings at law; the plaintiff after¬ 
wards moves in Chancery for a commis¬ 
sion abroad to examine witnesses. Held, 
that tbe application was re;.i.rained by tiie 
iujunction in the Exchequer, it being in 
substance a proceeding at law. Nuvaes 
V. Dorriatt 4 Mad, 36*2- 

14. A solicitor may proceed to tax his 
costs after verdict at law, notwithstand¬ 
ing an injunction to stay execution, witfi 
a view to commencing an action in his 
own name for tlie amount, after a final 
settlement between tbe parties by arbitra¬ 
tion, without bis concurrence. Brooks 
V. Bourne^ 1 Price, 72 . 

Ifi. Shewing cause against a rule 
nisi for a new trial, is not a breach of 
an injunction against proceeding at law. 
Whitmore v. Thornton, 3 Price, 241. 

l 6 . Where a receiver of rents and pro¬ 
fits is enjoined from further receiving, lixc. 
the court will extend the injunction to his 
agent, (an attorney in this case,) and com¬ 
mit him also for a breach of the order, 
although he living at a distance in the 
country have not been regularly served 
with the injunction, if suflicieiit circum¬ 
stances can be shown to afford fair and sa- 
tisfactoty evidence that such agent knew 
of the order: as if his principal have pub¬ 
lished the opinion delivered by the dissen- 
twnt judge only, and a statemmt of tbe 
jtidgntent has appeared ht the same time 
in me provincial papers. Wood, Barob, 

• dhtentienie, considering the notice insuf¬ 
ficient hi this case at least as to the agent. 
Sitr WeUhn Lewet v. Morgttn, 

. 5 Price, 51ft. 

17* A{^lication for committing such ‘ 
ngetst should' be ibr a role to show cmise. 

md. 

18. Pasptktd sendee 6 f 8 notice td nfo-! 
■tion to comnat for breach of an injbnitr- ' 
necessary, aand cannot be-dispensed 
smh, tbongh cotitisel undertake to appear t 
f^ibepkny* JSlkrt<m Think, ^ 

■ 'J - i.. At Wi-876.'- ‘ 

’ I ^ 


1 $. If the drtginid writ is icquired*, 
the motion cannot be made whhont proi^ 
ducing it. Ibid. 

20. A defendant being in court when 
the order fur an injunction is made, is 
bound by it from that time, sUbovgb 
it be not formHlIy served till some time 
afterwards. Senthle, that an injanction, 
restraining an udmmistrator from trans¬ 
ferring the intestate’s stock into bis owu 
name, will, by equitable construction, 
operate to prevent his purling with any 
stock so transferred. Scott v. Bithtr, 

4 Price, 346’. 

21. One of the barons of the court of 
Exchequer dissenting from an order for 
an injunction, and notice of an appeal 
from the decision having been given, is 
no excuse for disobeying the order. -Sir 
H 'utkin Lakes v. AJur^a/i, 

5 Price, 51 

XX. DissoLviNo, oa skttino aside. 

1. If an injunction bill is filed, after 

a verdict at laiv, and while thepluintitf at 
law is out of tbe kingdom, and a cuniinun 
injunction is obtained for want of an an¬ 
swer, the court will, on motion, direct 
the pluintitf in equity to pay into court 
the money ri-covereil, and in default there¬ 
of, will dissolve the injunction, tofts v, 
Ihitler, 1 Cox, 330. 

2. When an injunction hita been ob¬ 
tained in a cause, which afierwards abates 
by the death of the defendant, the prac¬ 
tice is to move, on the part of the <le- 
feudaut’s rrpreseutatives, that the plairitifi 
inay revive within a reasonable time (a 
week generally^ or the injunction may be 
dissolved. Stuart v, AnctU, 

1 Cqx. 411. 

3. Where tbe defendant in equity dies 

without putting in his answer, pending 
an injunction against him to restrain pro^ 
ceedtngs iii ail ejecuiaefit, atidobtaincd for 
want of an answer, the heir ai law may, 
on motion, -obtain an order that th'e 
plaintiflf in- equity- may revive-within a 
wei^j or the injunciiou be dissolved. 
Hill V. Hoard, ' S Cox, 50. 

4. - On an appHcaticfi to' dissolve an 

injunciion nwr Oh tbe cotnio|att o( the am- 
iswer^ the plaintiff -exceptions fot 
%8use, with the iwhel to pral> 

icure tbe mastet^S itforti iff f^ 

and the master <t«]!wnedthl^|^wer 

Tlbe iiguBcliuii it msw^ved not- 
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wHhBianding the plaintifi'« exccpttnim to * 
the (aaMer'4 report. Botham v. Clark, 

9 Cox, 428. 

5. When an answer has been reported 

impertinent, it is net necessary to have 
the impertinent matter actually expunged, 
to enable the defeiuiant to move to dis* 
solve an injunction upon coming in of 
his answer,'though be cannot move it 
pending the reference. Kmnn v. Bam- 
viefl, ’ ^ 2 C<'x, 9(1. 

6. And where upon potting in of his an* 
Bvrer the defendant obtain# an order nisi 
t-> dissolve the injunction, and the an¬ 
swer is referred for impertinence, the de¬ 
fendant cannot move to make the order 
to dissolve the injunction absolute till the 
reference is disposed of; but the plaintiff is 
l>ound to obtain the master’s report in four 
days. Jennings v. Walker, 

1 Cox, 178. 

7. Motion on answer to dissolve in¬ 
junction BM». The plaintiff shev^ing ex¬ 
ceptions for cause, must procure the re¬ 
port in four days, but the time is extended 
by courtesy. liUhton v. liirch, 

2 V. B. 42. 

8. The service of sobpana to appear 
and answer is necessary in case of special 
injunction; but the practice having been 
iinsetiled, the defendant was put to dis¬ 
solve Hpoti the merits, as disclosed by afli- 
duviu jittorney General v. Kir hoi, 

Hi Ves. 338. 

9* A subsequent order, extending an 
injunction against proceeding at law to 
stay trial, cannot be discharged separately, 
but the injunction, as extended, mnst be 
dissolved generally upon the answer, by 
the usual order nisi, subject to shewing 
exce))tious for cause, or the undertaking 
to shew cause oh the merits. Eamshaw 
V. TAonhilt, 18 Ves. 485. 

to. Injunction to stay trial, obtained 
on affidavit, that plaintiff cannot eafely 
defend the action without discovery, and 
that it will ^ve a good and effectual de¬ 
fence, will not be discharged upon the 
gnawer of one defendant only. JVkkey, 
Stedmacks, 19 Ves. 83. 

11. liiO court refused to dbisoWe an 
kijuttction on one answer only coming in 
toan thterp)eadi^l>iil, but the plaiatifi’s 
delay taj;ec »n:ti)oaithei‘ answers would 
he a.>i|«iM^g|round for applkation to 
dis 60 iv»| ttf have the. fitansy tout of 

Vi krmtimf 

‘. . ’'*■ - .19 Vesi 322, 

12. Aa injunction, after a verdict ui‘ 


a Joint action, was dissolved, as a^mst 
those defendants to whose answers nO 
exceptions were taken, hut not as against 
the rest pending exceptions to their an¬ 
swers. Joseph V. Dottbledaif, 

1 V. & B. 497. 

13. An injunction against proceeding 

at law is gone by the roaster's report, 
that the answer is sufficient, and is not 
restrained by exceptions. Bishton v. 
Birch, 2 V. & B. 40. 

14. The order extending it to stay 

trial, which in the court of Chancery 
is u distinct order, falls also as a part 
of the original injunction, without a mo¬ 
tion to dissolve. Jbkl. 

15. When an order nisi is obtained to 
dissolve an injunciu>n on the coming in 
of the answer, and exceptions being 
shewn for cause, the niasler reports.ihe 
answer suflicient; the injunction is there¬ 
upon dissolved, and no fiirlber motion is 
necessary. Hutchinson v. Markhatn, 

2 Mad. 355. 

16. After order to dissolve injunction 
nisi, on the answer, a reference of im¬ 
pertinence being obtained, the imjier- 
tincnce o.\punged, and afterwards ex- 
ceptions disallowed, injunctinn dissolved 
on motion, in the first instance, without 
an order msi. Laep v. Ilnrnbi/, 

2 V. tc B. 291. 

17. The ground of a motion to dis¬ 
solve an injunctinn nisi is, that the plain- 
litf may determine, whether to shew cause 
on the meiits, or by e.xceptiun; and if 
he takes exceptions which (tre overruled 
the injunction is gone, there being no 
cause shewn. Laty v. Hornby, 

2 V. iic B. 292: 

18. Order nisi to dissolve an injunction 

obtained on motion after tlie last seal in 
the vacation, the brief not having been 
delivered to counsel on the seal day, dis¬ 
charged with costs, for irregularity. 
Bkairp V. Ashton, 2 V. & B. 413. 

19. Exceptions to the master’s report, 

as to impertinence, is not cause against 
dtssolvuig an injunction. Corson v. Stir¬ 
ling, . Coop. 93 . 

20. .Tbe defendant pjt in bis answer 

to the amended bill, which answer was 
excepted to for insufficiency^A motion 
to di88dve> the injunctioa absolutely in 
th<r first instance was refused, the court 
^ng unable to judge, except upon refer¬ 
ence to. master, whether or not the 
answer was sufiickot. Fipdn v. Mort- 
lock, 2Mer. 477. 



AUjbpi^k» io cu«8 in tlM oatarje 
M utjooction irUl Bomejtirac* 

frinted^ ex p^rtCf erep after ^pear- 
anctf yet, if ia s.iKh..a case, an iajunc* 
tioo has beep obtained for default of ap- 
peaiface, and it turns oat that an app«>r- 
ance bud in tact been entered at the time | 
when the ipjpnctiou was moeed for> the l 
orde^. will to discharged. Harrison e. I 
Coc^reUf 3 Mer. 1. 

S$. An ipjonction to restrain a party 
from divulging a secret in medicine, un¬ 
protected by pattot and other purposes, 
was dissolved upon affidavit of the de¬ 
fendant, denying the facts in plaintiff’s 
affidavit, and that there was any secret 
in tto invenuon. WiUiam v. lyuiiams, 

3 Mer. 157. 

93. On a motion to dissolve a special 
injunction staying the trial of an action 
tiif further order, the master having re¬ 
ported the answer itnperti ent in a small 
part only, and the plaintiffs having ex¬ 
cepted to the re])ort, and insisting on 
their right, after the question of imperti¬ 
nence was decided, to except to the answer 
for insufficiency, tto Inrd Chancellor ex¬ 
amined the bill and answer, and dissolved 
the injunction, so far as it extended to 
stay trial. Raphael v. Birdwood, 

1 Swan. S2S. 

34. In injunction cases, the master’s 
report dp the question of impatinence 
must at least, without reference to the m- 
qui^ whether there is farther imperti- 
ncace, have the same weight as his re- 

S oct on the question of insufficiency. 
\ttphael V. Birdwood, 1 Swan. 833. 
25. When the common injunction has 
toea extended to stay trial,and then the an- 
^er is put in, the defendant must obtain 
ap order nist, but cannot move at once to 
dissolve the injunction, Naphr v. Midr 

2 Med. ]3]. 

2^ A motion cannot be made uo the 
Iqst peal ^tqr Trinity term, to disadve 
an imdnctloD, and to have a day named 
in vacation for making the order 
qbsolatp, but the defendant is <Mibr en¬ 
titled to the usual order nisi. Biw v. 


JtHum S Mad, 258. 

2!^ An ippmetjop, when mabM^a^the 
next peal, fhe order,. apd 

pof ^o^t^ i^ing} so a motion to set 
pmpinjEm ,tj\ft»u:tion, wbetP tto 
hisd. teen put ip between tte. 

^ regfifd %ith, 
... 


3 Mad- 2^' 


9B. A mothm mri bring made at, Uie 
lest Seal after Tri^y t«m,.te <fis(ip|«e pa 
injunetipn which bad been obtained to 
restrain proceedings at law, a. dpy Was 
appointed during the petitimif to shew 
cause. Fielding v. Cs^eSf 4 Mad. 3^3. 

39. An iniunctieit to stay proceedings 
Ktlaw dissolved fcMr irregularis : ijlaiiiliffs 
having obtained the wjunciioti as of 
course, for we-at of the nnswer of two 
defendants who resided abroad, without 
notice to the other driendiuit, who was 
sole plaintiff at law, aiid bad’put in his 
answer in time. Cooper v. FlMt, 

W%b. 409. 

30. The court will not mtoe absoluto 

the common order »»>, to dissolve an in¬ 
junction granted to restrain a purchaser 
from proceeding at law to recover pan of 
the purchase money, paid by him in ad¬ 
vance (the contrart being impracticable on 
the ground of want of title and outsti...<l- 
ing encumbrancesX without the master’s 
report as to tbe sufficiency of the title, 
although tbe objections are fully stated 
in the defendant’s answer. Church v. 
Legeptf 1 Price, 301. 

31. A defendant may move to dissolve 
an injunction fur insufficient service of 
the fei’bpoeiia, although he has not appear¬ 
ed. Meniks Rodriguesf iPr'ice,92. 

32. A variance between tlie affidavit 
in support of a motion for an injunction, 
and the lull, in the date of the bill of ex- 
cbdiige, oil which the defendant had com¬ 
menced proceedings at law, is sufficient 
ground for dissolving an injunction ob- 

I tallied thereon, and the court will, on 
motion, disstdve it. IVattlework v. J’if- 
cAcr, 2 Price, 189. 

33. The conrt will dissolve the injuac^ 
tion obtained to mtrain proceedings to 
law on policies nf insurance, if tbe amount 
of the losses claimed be. ate paid into 
court; ipid they will nof^pwmit money 
so paid in to te taken, out, nn the ground 
of great lapse df time.btoweeai the ffling 
of tto bill and ttoipuUtng .iii Uie answes, 
tmless it appear tbto the toiay was gruep 
apd wtlAil fbe ;pBrt «f the defendato, 
aod that be was fdmtily not disposed to 
answer ai all, Kemagtog White, ' 

■ .,■■■ S'Price, 172*: 

• 34, Acontoriisioii toeuafx^ wite^sto 

qbroM wiUtogtehM^fteW^W^**^^ 

^nal l|HI,-e«rii^)pijuftojNto^l^ito' in 
. the tjliq. cvntiimc^ Iq this ease 


ZMmg. lUivkal^, i!0 


(lie ddeedaot lisd been very dilatory in 
pottiag in » sufficient answer, ibid, 

3 Price, 173, 174. 

S5. Tbe court aet aside an injunction ' 
(granted after trial and verdict obtained) 
wbere one of tbe defendants, pluiititf at 
law, ir. wbom the interest was avetred 
to tie, was m contempt for not having 
answered, and his answer being most ma¬ 
terial to Uie ddeace at law, as it migiit 
shew that tbe property was not iu truth 
hi him; suid that although the affidavit of 
merits on wbicb the injunction was oh* 
tuned, coatained allegctions of strong 
facts in support of the plaintifT’s equity, 
and although the court of law had since, 
on the same facts having been brought 
before them, on motion for a new trial, 
granted a rule nut, against which cause has 
not yet been shewn. Whitmorr v. Thorn¬ 
ton, 3 Price, 241. 

36. Such an order can only be obtain¬ 
ed before verdict, and if obtained after, 
will be discharged on motion. Ibid. 

37. If a plaintiff in an injunction bill, 
filed to restrain the defendant from pio- 
c'-eding in an action at Iu'A’, gives a eogno- 
» t', and undertakes in writing to dismiss 
his bill, and consent to the dissolution ot 
the injunction, but afterwards refuses to 
do so, tbe court, upon a motion by the de¬ 
fendant, and notice to the plaintiff, will 
dissolve the injunction, but not dismiss 
the bill. Norway v. Ede, 6 Price, 156. 

38. An injunction to restrain action 
of ejectment obtains' on merits confessed 
HI tbe answer, will not be dissolved before 
the hearing, but the application refi'sed 
with coats. H<^ftoard v. Greenwood, 

7 Price, 537. 

39 . TIm court Urif! not dissolve an in¬ 

junction obtained to stay proceedings in 
ejectment, on motion, in favor of persons 
claimiBg mider a child, oUierwise provid¬ 
ed for by his fatlnr’s trill, on whom the 
legal estate m etwtomafy-hold lands in* 
tended to be devised for Ufe, or in tail to 
ano^ter diUd by the same will, subject to 
qoertioiw of taw aa fie tbe operation of 
the devise, has dea cw id a d for want of being 
surrewtottdio twe of the will, against 
partiea claimr .g' tmdar ^e latter as re* 
maiodeMntiu or porehaaers, notwithstand¬ 
ing tlhedevuMwi^ with the 

heir tbit haiddR etifod iriaed to the use 
of hiotMlC aadihm iheira and aaslgiia, in 
oaseoftewnc&dr wuwaawla, W were 
afteheaida^teDittB, Uodgtm v., ATcresf, 

f h!c«, 


SP. The court wni nut tlliapge tbe pea- 
session by dissolving sm bjunctioa of an 
ejectment on motion before the hearing, 
even in a strong case. TUd, 

7 Price, 858. 

40. A party attempting to get an in¬ 
junction dissQlv«dl before the hearing, on 
an affidavit of apecici circumstances, must 
pay tbe costs of such an application if he 
fail. Hayward v. Greenwood, 

7 Price, 537. 

XXI. Ravivatov. 

1. IVlierean injunction to stay waste baa 
been obtained on bill hied and affidavit, 
the defendant may inimediatriy on the 
coming in of his ansv. er, move to dissolve 
the injunction without obtaining any or¬ 
der ntst; but then bis answer can only,be 
received as an affidavit, and it seems the 
plaintit? may read affidavits in contradic¬ 
tion to it; and if afterwards upon excep¬ 
tions the answer apjiears insufficient, the 
injunction shall be revived. Countess of 
Strathmore v. Bowes, 1 Cox, S63. 

I 2. When an injunction is dissolved on 
the answer, it rannot be revived of course, 
without special motion or amendments 
verified by affidavit. James v. Dtmnes^ 

18 Ves. 522. 

3. Injunction cannot be revived pend- 

ing (be rehearing of an order by which aa 
exception to a report, that the answer was 
insufficient, was alioweo. Scott v. Mac* 
kintosh, 1 V. & B. 503. 

4. The plaintiff had obtained a com-: 

mon injunction upon an attachment, fur 
want of an answer. This injunction being 
dissolvkd upon coming in of the unsvrer^ 
tbe plaintiff amended the bill, and upon 
special application, supported by affidavits 
of tbe material farts, stated by way of 
amendment, the injunction was revived; 
tbe defendimt being in default foi want 
of an answer, though not iu contempt, no 
attachment having issued. Vipan v, 
Mortlock, 2 Mer. 476. 

5. Where the answer displaces the plain¬ 
tiff's equity, and entitles the defendant to 
disBotvef if the plaintiff by amendment 
makes a new title, be may revive the in<^ 
juncttott. Peu/bM v. Siovetd, 

S Mad. 471. 

6. A plaiutiff chniiot move to revive 

aninjuncrimi upon the report bf impertl- 
uenee;- that eta oidy be done on the re¬ 
port of the lusilSicieocy of foe answer. 
D0uey V. Broune, 4 Mad. 237. 
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XXlf. PeaPETUAt. 

1. A right is not considered to bcde*. 
termined so as to be a ground for a perpe¬ 
tual iqjuuction hy any one trial at law, 
unless upon an issue sent out of this rnurt 
for the purpose. Robinson v. Lord Bj/roti, 

2 Cux> 4. 

XXIII. Practice. 

(fl) Service of Subpcrna. 

1. Tire service of subpoena i« necessary 
in the case of a special injunction. At¬ 
torney-General , Nichol, 16 Ves. 33S. 

2. Service upon the attorney, the de¬ 
fendant being abroad, is good service, only 
to compel appearance, and not for the 
purpose of a special itijunclioii in the first 
instance. Anderson v. Darcy, 

18 Ves. 4t7* 

S. Subpoena served on Sunday is irre¬ 
gular i attachment .aiid iiijuncli'Mi there¬ 
fore, granted on such service, se, asuic be¬ 
fore apjH'arance, but on entering appear- 
auce with the legisttr. Macknik -Yi- 
cholson, l‘i \'es. o()7« 

4. Service of subpoena issued on an in¬ 

junction bill, though ellecled ui eleven 
o'clock on the night of the return day, and 
at to great a distance from town as to ren¬ 
der it iinpracticahic for the defendant to 
appear in time to prevent an injunction 
for want of appearance, held to be su(?i- 
cieot service. Nigluittga/c v. Merry- 
xoeather, 1 I’ricc, 287. 

5. The court will order the solicitor 

of a plaintiff residing abroad, who has 
been employed to coiniuence an action at 
law, to accept a siibpoeua on an injunc¬ 
tion bill, supported by an aihdavil of the 
factv', and of the subsistence ol an ac¬ 
count between the parlies. IValtlcwortk 
V. PUcker^ 2Ihice, 5. 

(6) AJidavits, 

1 . Where injunction to stay wash is 
obtained on bill filed and aiiidavits, on 
inotion to dissolve, the answer can be rend 
only as an affidavit: and sefnile, aflidavits 
may be read in contradiction to it. Couit- 
ttss Strathmore v. Botves, 1 Cox, 263. 

3. Affidavits may be admitted on mo¬ 
tion after answer fcir an injunction and 
reeiHver, in the case of partnership, by 
aoalogy to the case of waste. Peacock 

^iFm»ck, ifiVes. 49. 

3. Tbe truth of affidavit iu support of 
a asotba to stay trial that the discovery 
wiU be material, is nut questionable, nor 
tbeelfect of tbe discovery considered, un¬ 


less its immateriality appears clearly upon 
the face of the biU. White v. Steimiacks, 

19 Vos. 84. 

4- Affidavits are not adinitted on- mo¬ 
tion against tbe answer, except in a case 
of waste ; and in the case of partnership, 
those filed originally with the bill fur an 
injunction are admitted, merely as to ma¬ 
nagement and exclusion, and not in sup¬ 
port of tbe title. JSoneay v. lime, 

19 Ves. M4. 

In an injunction cau.se, affidavits 
may be read on motion against the an¬ 
swer, though not on tbe title, but on 
questions of fact, as in the instance of 
waste, &c. and tbe original affidavit, 
where tiie defendant, having obtained time 
to file affidavits, instead of that puts in an 
answer. Moiphctt v. Jones, 

19 Ves. 350. 

f). In injunction rases no affidavit as to 
the title can be introduced after answer. 
Plait v. Hutton, 19 V'es. 447. 

Coop. 303, 

7. I..«'tter8 set out in the bill, but not 

admitted by the answer, may be verified 
by nfhilavit in support of an injunction. 
Taggart v. J/tuittt, I Mer. 4i>yk 

8. Affid.uilti 'll support of iiijunctiun 

admitted, though filed after answer, where 
tliey went to prove an allegation in the 
biH !is to acts of the parties, the truth of 
which was neither admitted nor denied by 
ih4 answer ; but sucli aflidavit will not be 
allowed 111 contradictiou to the answer. 
MiOgan V. (uiotit, 3 Mer. 10. 

{'. Atlidavus filed subsequently .0 tiie 
answer cannot be read in support of a 
motion for an iiijuncuon to stay waste. 
Sm/lhe V. Smyikr, 1 Swan. 252. 

10. In moving for an injunction after 
answer, affidavits filed after the answer 
may be read in support of allegations in 
the bill, which are not noticed by the an¬ 
swer. J0'erys v. Smith, 

I J. & W. 298. 

11. Upon an injunction bill to sttiy 
proceedings at law, where the plaintiff at 
law is abroad, the aflidavit of merit.<i, 
which is necessary, must be made on 
the motion, that service of tbe subpoena 
upon the attorney of the plaintiff at law, 
may be good service, and not upon tbe 
inotion for tbe injunctions and uqleM 
the solicitor has personal hwwledge of 
the merits of the cease, bisi amdavif will 
not be sufficient. Kmtaorihyv. Accunot, 

sModjiSO. 

12. The court will not permit a plain¬ 
tiff, in aid of a inotion for aq injunction, 



Affidavit.' - [INJUNCTION XXni.] Obtaining Order. '9*9 


to Fettrtun an acting partner from collect* 
ing or incurring debts, to use an affidavit 
made and filed after the coming in of de* 
fendant’s answers because tbey will not 
coaskler such a case as one in the nature 
of irreparable waste, in which case such 
an affidavit, made and filed before answer, 
might be used. iMWsm v Morgan, 

1 IVice, 303. 

12. Injunction granted on stulcuient 
of belief of the facts constituting the 
plainlitf’s equity, where they must ne¬ 
cessarily lie III the knowledge of the de¬ 
fendant, if true, and are nut denied by 
him in his answer. Scott v. Becher, 

4 Price, 34 ( 1 . 

13. The court will, on applitiUioii by 
a defendant, order an affidavit, >n support 
of a bill of injunclion, to lie filed, tor 
the puipose of giving him an opiiortomty 
of iln^weliI 1 g lU contents, alUnaigli il 
not otherwise the usual ruuise of praciicr 
to file It. 

14. To obtain an injunction .igninst a 

tenant to stay waste :u cutting turi, tb; 
u.'Iidavit must ‘.tute that tbe turf oul ct.t j 
1 the purpose of‘-ale; tiie teiiaui j 

entitled to ibc-bole. }Jc Soii,\ Ciom 'i, , 

1 1$. .\ IJ. KS''-. i 

15. A bill beir:.^ iili-t* lor obl.i'inng an j 

b.)<incla)n to prio'c-edaigb .tf i^iw, tin- 
hubiaena w.t.' .uved <:i; the a’.torii* \ oi 
the olaintill at law, ubo lelnseJ eiilar it; 
appear for tlie dtiVndaut, orgiteaoy ii,- 
fonuulioii of bun ; ba< to enable tla piiui- 
tilf to obtain an inium;tioii, the atiid.A it i f 
sorb service iiiiist state posi'.iveiv that nii- 
tiier the attuiney, not ins client, knew 
where to tin! the defendant, nc»r where be 
niiglil be served with the process. Jot diot 
•V. Iliii/ii, 7 Price, 2 :b', 

(c) Obtaining Order for. 

!. The refeiring a bill for imperti- 
A^!lce, does nut stay all proceedings; but 
>! the bill is for an injunction, and is 
5 * ferred for impertinence before the lime 
tor answering is out, the plaintifi'cannot, 
at the expiration of the time, move for 
an injunclion, as of course, for want of 
an answer; hut he is in the same situation 
as if the time for answering were not out, 
until the master has reported on the re¬ 
ference. Ntalev.Wadeson, 1 Cox, 104. 
*’2.'The court will not make an order 
in the nature of an injunction against one 
defendant on the motion «rf«no&er defen¬ 
dant, who has no interest ia the suit, as a 


stake iiolder; but such defendant, as stake 
holder, is entitled to file a bill of inter¬ 
pleader, as he must apply in llie shape of 
pluiiitilf; and for this purpose tbe Bank 
is to be considered as a private person. 
Birch V. Corbin, 1 Cox, 144. 

3. After a decree pronounced, injunc¬ 

tions arc fieqneotly granted without a bill. 
Mocker V. Herd, I B. in B. 320. 

And see .dso, Div. XVil. ante. 

4. Juiisdiclioii by injunction, where the 
elfect will l>e to stop a great trading con¬ 
cern, exercised with caution, not ex parte, 
bi.t on notice, with the opportunity of op¬ 
posing an aiiidavit. Cruuderv. Tinkler, 

19 Ves. 617. 

5. Where an injunction is refused on 

merits in the answer, it cannot be ohtain- 
n! oi riiutse upon amended bill. Blm v. 
lioicuutn, ‘i V. & B. lOl. 

t:. A piaiiuift is entitled to the common 
iiipiucUmi umiinitately on an attachment 
ii(.ing u-iici], and, therefore, a motion to 
duv!-..'<rg! an order for an injuiiction, and 
an atlachmi’iit, on which the injunction 
! id issued, was refused, where the an- 
b.ver bad been t'■ • in the evening before, 

* lU not filed until inter the injunction is¬ 
sued. Bntct V. 2 Mer. 474 , 

7 . All ii'junciiou, except it be to stay 
waste, can, out of term, be moved for on a 
}.c.il day only, and tbough inotiuiis be con- 
tmned on tbe fidlovving day no injunction 
can then be moved, lor which the party 
was not prepared to move on the seal 
d.iy, Roxtt V, Jarrold, 5 Mad. 45. 

S. An r.jijdicatiou for an injunction, 
and tin appoiiitinent of a receiver, should 
be mad'- the suliject of two successive 
luotiu’i.'. Imusoh V. Morgan, 

1 Price, 303. 

U, Where exceptions have been filed»unc 
) pjo tune, il e court will not grant an in- 
juii.'i.oii i.n (ipemng a niatenai exception, 
unit I S tue plaintid, oil obtainmg his order, 
give a lour-day rule (or arguing tbe excep¬ 
tions. Edwards v. Hogarth, 

i Price, 147 . 

10. To constitute what is called a ma¬ 
terial exception to an answer, or one, on 
the opening of which an injunction will 
be granted, it is not only necessary that 
the charge in tbe bill is not folly answer¬ 
ed, but tbe charge itself must be of sueli 
import, tliat tbe answer will ha of use to 
the plaintiff in his defence at law; and if 
that is not manifest; the want of an answer 
will not entitle the plaintiff to an iojuuc- 
timit Hint v. Peirse, 4 Price, 33^. 
KK 
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IJ. A tender of further answer, pend- the court, though jealous of amendment, 
iog exceptions to the original answer, is without prejudice to the injunction, will 
a submiMinn to the exceptions, and the permit even re-amendment, ascertaining 
injunction may be moved for after such precisely its nature, and by clear and 
an Oder, as of course. Edwards v. John’ positive affidavit, that the plaintiff bad 
eon, 1 Price, 303, not a knowledge of the facts, enabling 

13. Tlie court will discharge an order him to bring that case upon the re> 
jer an injunction obtained on a motion of cord sooner. Sharp v. Ashton, 
course, if it ought to be moved for on 3 V. & B. 144. 

notice. Reed v, Buwyer, Jlfair v. Thelluson^ 3 V. Ic B. 145 («). 

1 Price, 101. 4. Where a common injunction is ob> 

IS. In what case the interrogating part tained, aud an answer afterwards put in, 
of a bill for an injunction, held not to be to which exceptions are taken, it is a 
aufficiently answered. Exception for in- motion of course, for leave to amend 
aufliciency allowed, and held .o be mate- without prejudice to the injunction, and 
rial, and injunction ordered thereupon, fur defendant to answer amendments and 
JJpseombe ▼. Bateman, 6 Price, 407. exceptions together. Dipjier v. Durant, 

3 Mer. 465. 

(d) Sercke of Order. 5. The words, “ without prejudice to 

the injunction,*' are unnecessary, as the 

1 . A plmntiff having obtained an order ameudiuent will not affect the injunction, 

for an injunction, ought not .o serve it Adney v. Flood, 1 Mad. 449. 

before it is formally passed and entered; 6. Where tlie defendant puts in an 

and if the order so served be wrongly I answer displacing the plaintitrs equity, 
drawn up, to the prejudice of the de- and entitling him to dissolve the lujiinc- 
fendant, the court will treat and punish it tion, the plaintiiT cannot amend without 
as a contempt, on application for that prejudice to the injunction. His title to 
purpose; and all the costs incurred by the injunction is gone; but, if upon a 
such a proceeding, will be ordered to be new case, he can make a new title, be 
paid by the plaintiff. Scott v. Becher. may revive the injunction. PenjM v. 

4 Price, 3 i 6. Stovr/d, 3 Mad. 471. 

2. If a defendant has notice of an in- 7. After an injunction granted against 
junction, by infuniiatinn or by being pre- one of two defendants, who ul'lerwurds 
sent during the motion, he will be bound put in tbeir answers, leave was given, on 
by it from that time, although there is an application tbv that purpose upon afll- 
Bo personal service of the injunction Oi- davit, to amend the bill, without prejudice 
order. James v, Doxcncs, ISVes. 524. to the injunction: the ansvier of the de« 

KimptoH V. Evr, 2V.&! li. 3t9* fendants, against whom the injiiiictiun 

Scott V. Becher, 4 Price, 346. was not granted, stating facts which were 

a surprise on the plaintiff, and rendered 
(c) Amendment of FUadings. llie arnendinenls necessary ; and the 

iuw'odments not requiring any further 
1 . Injunction falls by amending the answer from the defendant enjoined, not 
bill, unless expressly saved. Bliss v. altering the case as against him. Vtsey 
Botcaaen, . 3 V. & H. 102. v. Wilkes, 3 Mud. 475. 

3. After answer put in, and not ex- 8. A plaintiiT cannot amend his bill 
cepted to, the plaintiff is not entitled to to enjoin further proceedings at law after 
amend the bill without prejudice to an in- verdict, without first paying into court 
junction,staying proceedings at law, where the sum recovered at law, although the 
it is the common injunction, not Obtained original bill was filed before verdict ob- 
upon the merits. Turner v. Bazeley, tained. Harrison v. Delmont, 

2 V. &B. 330. 1 Price, 118. 

S. Generally, a plainttfiT to a bill for : 9. But he will be permitted to amend^ 

an injunction must state at once the by ft stated time, on bringinj^ Uie money 
ildible case within bis knowledge: but into court. Had.' 
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INQUISITION. 


1 . The court has authority to allow 

the traverse of an iaquisitton, though it 
may t>e doubtful whether a person claim¬ 
ing merely as a bare trustee ought to be 
alkiwed to traverse; and the court re¬ 
vised leave to traverse where no evidence 
was produced to invalidate the inquisiUon, 
except the oath of the applicant. In re 
Sailler, I Mad. 581. 

2. The right of the subject to traverse 
c‘'’lends to every inquisition by whicli pro¬ 
perty is found to be in the crown, and is 
not confined to cases where the crown 
cl.iiiiis property by reason of the inci- 
dciiis of (enure. But the court will not 
■',iv<‘ pcriuission to traverse an inquisition, 
iiiilf'S the peliiioiier praying lor such per- 
tnissioii makes out a prittia facie case 


against the crown. Ex paric Gvsydir, 

4 Mad. 281. 

3. Where an inquiry by inquisition 
miscarries, and a melius inquiretnlum is 
necessary, the application to quash the 
inquisition must be on the part of the 
crown, and not of the subject. Jbid, 

4 Mad. 313. 

4. Scmblc, the statute 8 Henry 6,. 
c. 10, applies to all rights by which lands 
are seised as lands of the crown, or as 
land or projarty which ought to belong 
to the crown. Jhid, 4 Mad. 315. 

5. Whether llie finding of the jury 

upon an inquisition be a good finding, is 
a question of law', and would be tried on 
the traverse. Ibid^ 4Mad. 3i8. 


INSOLVENT DEBTORS’ ACT. 


1. The day limitetl in the insolvent debt¬ 
or's act, -Vy Oeo. 3, c. 115, on which the 

most be due, to entitle the prisoner to 
liii discharge, refers to the time when 
such debts are contracted, and not when 
they are ascertained: so where a devas- 
Uivic by an executor was committed be- 
ibii', but not ascertained by report or 
decreed to be paid, till after the time fixed 
by (lie act, of which the c.xecutor had 
taken the benefit, and he was taken under 
an attachment for breach of a writ of exe- 
cnlion of the ilecree, he was held entitled 
to bis dischanjR IVheldalc v. IVkeldale, 

16 Vcs. 376’. 

2 . The general assignment under the 

ItisolvBiit Debtor’s Act does not pass a 
reveisionury iuicrest in the wife, she sur¬ 
viving her husband, any more than a ge¬ 
neral assignment in bankruptcy. Hornsby 
V. Lee, 2 Mad. l6. 

3. The provisional assignee of an insol¬ 

vent debtor, under the statute 54 Geo. 3, 
c. 102, s. 13, if made party to a suit, is 
entitled to his costs, althoogh the insol¬ 
vent hHiieeli would not be. Momt/ord 
V. Scoilf 3 oJad. 34. 


4. Infant tenant in tail baking tlie be¬ 
nefit of the Insolvent Act, 4,6 Geo- 3, 
c. 115, his estate tad does not pass to hi« 
assionees, l,ecaiise he could not be If^ally 
111 custody for debt. Burton Harcorthf 

5 Mud. 50. 

5 .. The ivife’s etpiity will be enforced 
against the husband’s general assigning, 
under an Insolvent Debtor’s Act. lEbr- 
rafl V. Marlar, 1 C’ox, 153. 

Elliott v. Cordclf, 6 Mad. 149. 

6 . A bill tihxt by a judgment creditor 
against his debtor, who had been dis- 
ciiurged under theIn^olvent Act, 53 Geo. 
3 , and the executrix of a will, under which 
be (the debtor) was entitled to a share 
of the residue of the testator’s personal 
property, praying an injunction against 
the executiix to restrain her from paying 
it over to the legatee, and that the pfuiti- 
lifT might be paid his debt thereout. A 
general demurrer was allowed, on the 
ground that the plaintiff had a remedy at 
law under the Insolvent Act. Ollty v. 
Lincst 7 Price, 274. 
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I, WllBRE AND AT WHAT HATE PAY* 
ABLE. 

1. Tlie court will not gi.e interest 
upon a state demand ; where the parties 
entitled bad lain by upwards of thirty ye^rs, 
interest was given from the filing the lall 
only. Merryv, Ryves, 1 Eden, 1. 

,2. It is the settW practice pf the court 
not to allow a creditor coming in under 
a decree any thing which won id he given 
to him at law, in the shape .of damages; 
and therefore, though it is of course for a 
jury to give interest on a promissory note, 
under the name of damages, yet such in¬ 
terest is never allowed under a decree. 
Rigbif v. Macaamara, 2 Cox, 420. 

3. In the case of a written contract 
for a sum of money, payable on demand 
on aday certain, interest is in equity, as ut 
^w, payable from the time of demand 
n,iade, or from the fixed period of pay¬ 
ment. ljuwndes \,CuUins, IJ Ves,jl7> 

4. Interest at 5 per cent, under a con¬ 
tract to give promissory notes. Ibid, 

17 Ves. 27. 

5. Interest will be given beyond the 
pen^ty of a bond upon a mortgage for 
tbe same debt, though by a surety. 
Cfarke v. Lord Abingdtm, 17 Ves. J06. 

6. Interest decreed to the full amount, 

produced by a fund wrongfully withheld 
Irotn the party entitled; but where the 
demand was establislicd as a debt against 
tbe funds of another party, tbe interest 
given was 4 per cent. Earl Orjurd v. 
CkurckiU, 3 V. & B. 59. 

. 7. Interest will be given on a note of 
handt Awm the time of its beconv.Pg pAy-* 
ablfc, LUkgow V. L^on, Coop. 29. 

l|l^ Interest is given upon bills of ex> 
change at taw, not strictly as interest 
bat id the nature of damages, and for a 
brcMh of tbe contract not in punuaoce 
of it. Sx forte fEtUiamf 

1 Rose, 399. 

9f An inqiuied contract to pay interi&i 
nnkf 'ht isit^ from tbe deabngs between 


the parties, as where the debtor has been 
in the habit of paying intereetufwn such 
or similar securities. Hid. . 

10 . On refunding eutiris paid under an 

erroneous construction of a will, a legatee 
entitled to otbet fowls in tbe bunds of tlie 
court making interest, is to be charged 
with interest, but not where the legate. 
Ims no farther concern in the estate. Git- 
ten V. Steele. I Swan. 199* 

11. Interest not to he allowed upon 
the interest of a bond debt, computed in a 
report. Tvmer v. Turner, 

1 J. A W. 39. 

12. Interest will not be given on a jtor- 
tion beyond tbe filing of the lull, when 
the pldintid, being under no disability, and 
where no compromise had taken place, 
had slept upon his rights, of which a de¬ 
fendant, not guilty of irauti, was ignorant. 
Barringionv. O'Brun, ] B. & IS- 180 . 

13. Interest will be allowed upon the 

arrears of a rent-charge, where the annui¬ 
tant has been restrained from proceeding 
at law to recover tbem, ifDonel v, 
Browne. I B. vNc B. 262. 

14. persons bound by recogiii/ancc to 

account annually, and retaining money in 
their iiands though no use be made of it, 
must pay interest for it. Dteuson v. Mas¬ 
sey, 1 D. & B, 230. 

15. When interest has for a length of 

time been paid upon a consolidated sum 
of principal and interest, an agreement to 
that efi'ect will be inferred, and a decree 
made accordingly. McCarthy v, Und 
IJanduJf, 1 B. 5c B. 3/5. 

16. Interest will be charged on gales 
of rent received by raongagee in posses¬ 
sion, after his debt bus been paid off. 
Lord Trimtesion v. fiamill, 

1 Q. & B. 377. 

17. Interest wiUhu.dst^re^ on money 
retained by a trustee in Jtiis hands for a. 
length of time.. Ibid, 1 B. & B. 385. 

18. An agreement a priori, that in¬ 

terest should bear interest is void; but 
one at the end of the year Uiat.it should, 
is valid. Lard Cl^^fy y, LaUmcke,, 
: . .. iB.&4430.., 

I 19. After an acquiescence in accounts 

I annually furnished by hatUierib fui agree- 
mait that the ba|^e of principal uid in¬ 
terest shall bear interest will be presuin- 
I ed. Ibidt t &• & B. 429. 
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SO, Interest beyond the penalty allow¬ 
ed to a judgment creditor* trustee in poi- 
•ession, un^r the will of bis debtor, and 
as such applying the entire of the rents in 
discharge of other debts, and not retaining 
any part for his own. Atkinson v. At- 
kinton, 1 B. & B. 238. 

21. Interest beyond the penalty is not 
in the masfent’s othce recoverable against 
the assets (rf a deceased debtor. Ibid, 

1 B. & B. 239> 

22. If the party is by injunction pre¬ 
vented from recovering his debt at law; 
or if an elegit creditor is called to an ac¬ 
count in equity, interest may be recover¬ 
ed beyond the penalty. Ibm, 

1 B. & B. 239- 

23. Setnhle, a public servant to whom 

money is from time to time imprestKl, is 
not cliargeable with interest on occasional 
balances in his hands, and certainly nut 
where the amount is trifling, the occa¬ 
sions unavoidable, and the lime of bold¬ 
ing such balances short. Altorney-Genc- 
nil V. Lindvgrecn, 6 Price, 28?. 

24. Where an officer of the customs 


received money as fees from the mer¬ 
chants, which had been paid to officers, 
called king's waiters, till the abolition of 
their offices by act of Parliament, and the 
money remained in his bands for some 
time unappropriated, he not knowing to 
whom he was accountable for it, or could 
safely pay it, till it was aft«‘wards appro¬ 
priated by set of Parliament; though be 
admitted in his answer to a ci own infor¬ 
mation that tie liad mixed the money with 
his own and so made profit of it, it was 
held that be ought not to be charged with 
that profit, nor with interest, during the 
period the money remained unappmpri- 
uted. Muckloui v. Attornty-General, 

4> Dow, 12. 

II. Where repukoed. 

). An equity attaching to a bond, at¬ 
taches ulm to interest paid on it; and 
where the court orders a lioinl to be can¬ 
celled, they will also order the interest 
paid on it to be letunded. lltlchcuck v. 
Giddings, 4 Price, 135. Dun, 1. 
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I. WHERE IT LIES OR DOES NOT 
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II. PRACTICE...... 254 

III. COSTS. 255 


I. Where it lies or doss eot lie. 

1. A b’!! of interpleader lies against 
several (lersons, among whom an entire 
charge upon an estate has been split 
upon notice of their claims, though no 
suit is instituted, and where there is but 
one legal right of entry. The principle 
being not. only t^at the payment cannot 
be safely made, but also ttet the party 
entitled to be discharged by a single pay¬ 
ment should not be harassed by a num¬ 
ber of suits. Atwell V. Hadden, 

15 Ves. 244. 

2. Interpleading bill by a tenant to 

ascertain to •which of two claimants he 
was to pay bis rent, the one establishing 
his title by evidence, the other making 
default at the hearing. Payment decreed 
to the former; and a perpetual injunction 
against ^ other. v. Smith, 

f Cox, 357. 16 Ves. 204. 


3. Interpleader will lie against a bank¬ 
rupt and his assignees, at the suit of a 
debtor, sued by the bankrupt fi-r the jwr- 
pose of trying the validity of bis com¬ 
mission. l/}Xendts v. Cornford, 

IS Ves. 299 . I Rose* ISO. 

4 . Interpleader will also he where tiie 

defendant gives a color of title to a 
stranger by assigning bis claim under a 
contract with plaintiff. East India Com¬ 
pany V. Edwards, IS Ves. 376. 

5. A sheriff levying upon guials alleged 
to be in sctilenieni, cannot maintain a 
bill of inteipleader. Slingshy v. lioullon, 

1 V..& B. 334. 

6. A bill of interpleader may be filed 

on an attorney’s claim of lien upon a sum 
awarded as damages, under a judgment 
obtained by the client against the plaintiff. 
- ... . V. Bolton, IS Ves. 292. 

7 . Interpleader allowed by a factor 
against detendants residing abroad, and one 
of whom did not appear. I'he subject, a 
policy of hisurance on a cargo lost, for 
eflecting which the plunriffs claimed to be 

I reimbursed their expenses. Afar^mhis v. 
Helmutk, 2.V.&B.412. 

Coop. 245. 

8 . A bill of iotdrpleadel will lie upon 
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opposU« claimn, Uietigk all the de^odants 
but one reeida out the. jiirt»4iAUo.n; and 
the pUdnliil, after a teasonable time, having 
used all due dfUgcoce to iiring them within 
the juriedictinn, will be decreed to give up 
the subject to the only defendant appear* 
ing, and will be protected by iujuiicthin 
agaiiii^t the others afterwards coming 
within the jutisdiction ; and order that 
service od the attorney should be good 
^vice. 

Slevcmoa v. Jndersmt 2 V. & B. 407. 
MwtiniiM\.llelmuth, 2V. & B.412(n). 

. 9 * An equitable claim against a legal 
right of action is a ground of irterpieader. 
Martinim v, UcltHuth^ 2 V. & B. 4 J 2. 

! 0 . Bill of interpleader was in this 
case sustained upon bills of exchange, 
received by the plaintiff as agent to pro¬ 
cure payment for his principal, in Scot¬ 
land, to whom they were remitted against 
an order for goods, pursued i an action 
of trover by the party, who so remitted 
them; and by attachment in Scotland, by 
a creditor of that party. Stetenson v. 
Anderson, 2 V. & B. 407. 

11. Interpleader may be in favor of 

au Insurance Company, against whom the 
landlord of premises burnt down had 
brought ail union for the insurance 
money, and the tenant of the premises 
bad filed a bill claiming, under an agree- 
inent for a lease, to have the money laid 
out in rebuilding the premises. J’aris v. 
GiUiam, Coop. 56 . 

12 . Plaintiff* having parted with the 
properly, cannot put tl>e difierciit claimants 
to an interpleader upon an undertaking 
to pay over the value of such property to 
the party entitled. Burnett v. Anderson^ 

1 Mer. 405. 

13. It is sufficient to support a bill of 
interpleader, that each of the defendants 
has a claim to the matter in question, 
although one may be a legal and the 
other only an equitable claim, tlie prin¬ 
ciple being, to prevent the plaintiff from 
being doubly vexed; and it is not iieres* 
Sary that be should actually have been 
wed. Morgan v. Marmck, 

,, 2 Mer. 107. 

14. ''And where one of the defendants 
had been' restrained by injunction from 
prcietMdmg at law against the other defen¬ 
dant, and the injunction bad been dissolved 
0 ti Hie merits r this U no ohjeetkm to a 
1 ^ 1 * of Interpleader agaiintt them both. 

2 Mer. 107. 

tSft Aftboogli a captain may tUc a bill 


Praciiee. 

of interpleader, where parties claini ad¬ 
versely at law or in equity under the bdi of 
lading, sed quatre, where such adverse 
claims are paramount to ths bill of lading. 
Delivery according to tbs bill of lading will 
fully justify tbe captain; and those who 
allege an equity paramount to tbe bill 
of lading and against the cousignur, should 
. assert it hy a suit of thmr own* Lowe Vn 
I JtkiardsoH, 3 Mad.277« 

1 6 . In a subsequent case, the court 
tliougbt a captain could •ustain such bill, 
though tbe adverse claims were para¬ 
mount to the bill of lading, as the right 
of posses&iou in cliatcls may be in one per¬ 
son, and the right of property in another. 
MorUy v. Thompson, 3 Mad. 564 («). 

17. An agent to receive panicuiur 
monies is bound to pay the sutne over to 
bis principal, notwithstanding tins claima 
of I bird persons, and therefore a bill of iii- 

i terplcader by such agent will not he. 
Nkkolsun v. KnowkSf & Mud. 47. 

I 11. Pkactic*. 

I 

1 . In a suit of interpleader, a conmiis. 
sion issut'd rni the part of one defendant 
foi the exriioination of witness abroad, 
of winch notice was given to the plaintilV, 
but not to the other defendant. This 
practice, ihough inconvenient, is not ir¬ 
regular. Brymcr v. Buehanun, 

1 Cox, 425. 

2. Interpleading bill is considered as 
putting the defendants to contest their 
respective claims, as a hill by an ixecutor 
or trustee., to obtain the direction of the 
court upon tbe adverse claims of the de¬ 
fendants. Therefore, at tbe hearing, if 
tbe question between tbe defendants is 
ripe for derision, the court derides it; 
and if not ripe for decision, directs an 
action, or an issiu;, or a reference to tbe 
master, as is best suited to the nature of 
the case. AngeU v. Hodden, 

Iff Ves. 202 . 

3 In a bin of interpleader tbe jdaintiff 
always admits a title against bimtelf in 
all the defendants; and cannot say that 
as to some be is a wrongdoer. Slingdy 
V, Boulton, 1 V. & B. 335. 

4. The court thought the affidavit in 
support of a biO of interpleader goes ton 
far, if it states tbe bill h sled whaout the 
knowledge of either of tbe defenifonta. 
Stnenmn v. Anderson, f V. fit B. 4|0. 

5. The court (e concluded by ifaa pmft* 
tiff’s affidttrit uf DO collhsion, and will 
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BOt ftdmlt Ml affidavit to th« cantrary. 

Ibid. 

6. A plaintitf in an interpkading bill, 
having don« all in his power to bring the 
parties before the coart, may obtain a de¬ 
cree,although one of the defendants had ap- 
pearini, blit not answered, and is not present 
at the hearing, if such defendant has been 
duly brought into coruernpt for want of 
an answer. Fareirothir v. Prattent^ 

5 Price, 303. 

III. Costs. 

1. After the right is decideil between 
the parties in interpleader, tbe costs must 
be paid by the defendant, wbo is found in 
the wrong, to the plaintifl' and the other 
JeiendanU. Dtmmn v, Uardcasite, 

2 Cox, S78. 

hdensor v. lloberls, S Cox, S60. 

2. Costs to del'endant, a mere trustee 
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by consignment of goods, as to pltdntifT 
in bill of interpleader, given, not ns be¬ 
tween attorney and client, but as between 
party and party. Dmlopp v. Hubbard^ 

J9 Ves. 205. 

3. Principle in cases of interpleader is, 
that the defendant, who improperly raises 
tlie double claim, should pay the costs ; 
but the plaintiff, who is considered us un¬ 
dertaking to bring the defendants before 
the court, must use reasonable diligence 
to get in the answer of one out of the 
jurisdiction: if he will not come in, the 
other who appears must have the stake, 
and the plaintiff wilt be protected: but 
whether he must not pay costs— Quare. 
Martinius v. Ileimvth, 2 V. & B. 412. 

4. Tbe plaintiff in a bill of inter¬ 

pleader is not enlillcd, after replying to 
the answers, to move for bis costs, but 
most set down the cause for hearing, 
Jones V. Giihum, Coep. 4*>. 
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III. PRACTICE . ib, 

IV. COSTS... tb. 


I. Where oiuected. 

1. Courts of equity have a jurisdiction 
to try questions of fact without the aid 
of a Jury; but it is to be exercised by a 
sound (b.scietion. llampson v. Hampton, 

3 V.ic B. 42. 

2. It is not the principle of a court of 
eoiiity, merely because there is a question 
of fact which may be tried by a jury, to 
send it to be so tried. Bullen v. Michel, 

4 Dow, 329. 

a. The coarse upon a bill to establish 
A devisie, is an issue for the satisfaction ot 
the court. Bootte v. Ulundett, 

J9 Ves. 501. 

4., Testator 1 equeathed i?5000 to each 
of bii^ children who should survive him. 
The vessel ill which he and on' son were, 
on their voyage from India was lost, and 
all on ffdard perished; tbe fact, whether 
the spta Survived the' father, must be tried 
by an issue. Mason, v. Mason, 

lMer,308. 

5. Where devisees tlaimed a conveyance 


of an estate upon the ground of an al¬ 
leged equitable title in the testator, uoder 
an agreement, and such agreement was 
denied by the answer, but supported by 
evidence of ownership, such as tbe re- 
ceipt of rents and profits, and ledemptinn 
of the land-tax ; an issue was directed to 
try whether the testator was, at his 
death, beneficially entitled. Burkett v. 
Ra7idttH, 3 Mer. 466. 

6. A court of equity may decide con¬ 

clusively in the first instance on all causes 
brought to a hearing, without directing an 
issue to be tried, except in the cases of an 
heir at law disputing the validity of a will, 
or a rector suing for tithes. The dircctioa 
of an issue by the court of equity is in its 
discretion; and its <»bjcct being to insti¬ 
tute further inquiry, merely for the better 
information of the couit itself, the order 
for the trial of an issue is ex nit ro tiiotu, 
Bullen V. Miclul, 2 Price, 399. 

7. A court of equity may itself decide 
on facts without direci..ng an issue; 
though, in the exercise of its judicial dts-^ 
cretion it does often call for the assistance 
of a jury, but it is not bound to do so; 
and this is the case in tithe causes, as well 
as in others; for the design of an issue 
out of a court of equity is to inform the 
c msciencc of the court; and if tbe con¬ 
science of the court is sufficiently in- 
foiiued, no issue need he directed; nor. 
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if an issue has been directed, need any 
new trial be granted* 

4 Dow, 318, 329,532. 
8. A defendant not entitled to an issue 
or inquiry to establish a rase, relied on 
by bis answer, but omitted in proof. 
5ana^e v. Carroll, 1 B. & B. 548. 

*■0, When there is contradictory evi¬ 
dence, raising a doubt in the mind of the 
court, a reference or an issue will be 
granted: alUer, when no evidence what¬ 
soever is given. Savage v. Carroll, 

1 B. & B. 283, 550. 

If. EvtDEKCB UPON. 

See also Tit. Witness (post.) 

1. Where an issue is directed, liberty 

for each party to examine the other will 
not be given without consent. Howard 
T. BrakhwaUe, 1 V. *; B. 374. 

2. On the trial of an issue devisavit vel 
non directed by the Court of Chancery, 
all the witnesses to the will should be ex¬ 
amined. Bootle V. Blundell, 

Coop. 136. 

19 Ves. 494 , 509 . 

3. On a motion for a receiver, an issue 

was directed, and the court ordered that 
the plaintiff and a defendant should be ex¬ 
amined upoti the trial of the issue,(without 
consent); the defendants afterwards refused 
to proceed on the issue, and the court held 
that it bad not power to compel them. 
Gardiner v. liowCf 4 Mad. 236. 

4. In directing an issue, the court will 

not order the examination of persons at 
the trial, who, by the rules of the court 
of L|w cbald not be examined without 
such order, except sometimes in cases 
wtiem the facu in dispute rest only in the 
knowledge of the plaintiff or defendant. 
JEx parte Dister, Buck, 234. 

III. Pbacticr. 

1. An issue, whether an instrument 
was obtained by fraud, &c. will not be 
directed on motion after answer, as in a 
dose where the decree depends upon a 
iiinple fact, as legitimacy, or competence, 
according to the present practice to refer 
a title on motion. FnUagar v, Clark, 

18 Ves. 481. 

t. If an issue be directed, but is imt 
tifad, nor any notice of trial given, it will j 
be directed to be tried at the next anixes, 
or irten |nno coitfesso. Anon, 

4 Mad. 255. 

3 . An issue will not be directed to be 
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tried in the Court of Exchequer, unless 
fur some special reason, and on a niotinii 
made for that purpose. Antrobus v. The 
East India Campmiy, 5 Mud. 8. 

4. Summary of the usual proceedings 

on the direction of issues out of the Court 
of Exchequer, to be tried at law, and on 
ibe return of tbe postea. Askew v. Green- 
how, 2 Price, 314. 

5. The practice in the Exchequer, per¬ 
mitting tbe plaintiff in an issue to make 
default once at tbe trial, does not prevail 
in Chancery. Bearbloek v. Tyler, 

1 J. & w. 226. 

0 Tbe probable absence of counsd is 
a sufficient ground for obtaining leave to 
postpone the ti ial of an issue. Bearbloek 
V. Tyler, 1 J. A: W. 225. 

7 . An issue directed to ascertain whe¬ 
ther a modus was payable in respect of a 
certain part of a farm, was held to be ir¬ 
regular, it being double in its nature, Up- 
plying first to the farm, which the modus 
was intended to cover, next to tbe pay¬ 
ment contended for as a modus. Wbue 

Lisle, 4 Mad. 214. 

8. The Court of Exchequer will not 

make an order that a plaintiff in an issue, 
directed Hy a decree to be tried at a pre¬ 
vious assixe, shall name an attorney in 
the office of Pleas to appear and accept 
the issue. Tbe course is to move that 
tbe issue be taken pro confesso against tbe 
plaintiff, if he do not go to trial. Drake 
V. Smyth, 6 Price, 100. 

9 . The party who has" to sustain the 

affirmation is to be plaintiff in an issue, 
and as such has the choice of the court 
in which it is to be tried. Ex parte Mal¬ 
kin, 2 Rose, 27 . 

IV. Costs. 

1. Where there are several issues di¬ 
rected to try the vali^ty of moduses, some 
of which are found for tbe plaintiff and 
others for the defendant, the parlies will 
each be allowed costs on tbe issues found 
for him, and must pay them to hie oppo¬ 
nent where the issues are found t^ainst 
him. PrevoMt v. Bennett, 

2 Price, 272. 

2. Where a finding at law is confirm¬ 
ed, those who dispute it must pay the 
costs; and costs of a motios ^missed 
are not costs in tlw cause. iVkUe v. * 

4 Mad. 226 . 

3. A plaintiff witbdraudag issues, liahle 
to costs. Srookland v. Guding, • 

Wigfa. lOO. 
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JOINT TENANCY. 

1. A joint contract to purchase by equal payments, is a joint tenancy, and 
two persvus to Uieiu and their heiia, with tlieretbre subject to survivorship. ; ^t'e» 

ling V. KnipCf 19 Ves, 441.. 


JOINTURE. 


1. The statute of 27 11. 8, which in¬ 
troduced jointures, extends to infants; and, 
therefore, a jointure made before marriage 
on an infant, :aunot be waved by her 
after marriage. Drurp v". Drurji, 

2 Eden, 39- 

Earl of BuckinghamMre v. Drury, 

2 Eden, 60. 

2. Where lands of a specified annual 
value are settled in jointure, pursuant to 
a power, the value is to be estimated as 
at the death oi the husband. Countess of 


Londonderry v, Wayne, 

2 Eden, 170. 

3. Adultery by the wife is no bar to 
the specific performance of articles exe¬ 
cuted previous to marriage, providing a 
jointure for her. Buchanan v. Buchanan, 

1 B. & B. 203. 

4. A jointure will not be forfeited at 
law by the elopement or adultery of the 
wife. The same rule applies in a court 
of equity when the jointure is secured by 
articles. Buchanan v. Buchanan, 

1 B. & B. 206. 


JURISDICTION. 


1. A defendant by filing a cross bill 

prevents his availing himself of an ob¬ 
jection to tbe jurisdiction. Burgess v. 
IVkeatt, 1 Eden, jyO. 

2. Courts <if law and equity supervise 
tbe acts of the spiritual court, when they 
ate incidental to tiieir own determinations; 
und therefore, if the spiritual court prove 
au act inter vkos, it will be considered as 
void, and roram non Judice, as inucb as if 
that court hud proved u wdl relative to lands 
only. I’igott v. J’Anson, 1 Eden, 469 . 

3. A man having an estate in fee at 

law, and an estate tail in equity, devises 
the lauds by liis will. Whether a court of 
equity will assist the remainder-man in 
equity against the devisee—Querre. Bland 
V, B/aitfit, 2 Cox, 349 . 

4. It does not follow of course, that 
becaiiae a plaintiff .has a defence at law, 
be cannot coiae into.a court of equity for 
relief, Campbell v. French, 

^ 2 Cox, 366 . 

5. Where poUciM of insurance, effected 
by plaintilb' cle^k, with their mot»y, 
which he bad.embehitled^ wiere giyen over 
to defendantii on account of a debt due 
from the cl^lt ; tbt tiflptaetion, amount¬ 
ing to felony, under tbe Itattrte 39 Geo. 3, 


c. 85, will not raise a civil contract; and 
the policies themselves net being the pro¬ 
perty of the plainlilfs, a demurrer was al¬ 
lowed to a hill, charging notice to the de¬ 
fendant, and praying to have the policies 
delivered up. Cox v. Buxton, 

i 17Ves. 329 .' 

6. I'here is no general jurisdiction in 
equity to enjoin or regulate proceedings 
upon ini'iiclnient, but circumstances may 
give that jurisdiction; as, where it is pro¬ 
secuted by the relators in an infurmution 
or plaintiffs in a suit, they being subject 
to control, by order personally afiixrting 
them; but this is not e.xercised with re¬ 
gard-to defendants. The Attorney Ce- 

jneralv. Cleaver, 18 Ves. 220. 

7 . The court of Chancery has a ju¬ 

risdiction in tbe rase of a theatre, con¬ 
sidered as a partnership. Morris v. Cai¬ 
man, 18 Yes. 437 * 

. 8 . Then is a great difference between 
legal and equitable jurisdiction upon 
fraud, which at law must be proved and 
,uot presumed; and the equitable juris¬ 
diction may he e.xercised upon an instru¬ 
ment, unduly obtained, where a court of 
iaw‘could not enter into tbe question. 
Fullegar v. Clarke, 18 Ves. 483. 
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9 . Legal jurisdicUon i« extended to 
•ubjeets forroerly not dealt with at law, 
ps Diarriage brocage. Ibid, 

16Ves. 483 * 

■ 10 . The coart of Chancery has juris- 
(Hction as to the valuation of reversionary 
uncertain interests depending on lives. 
Moittetguieu v. Sandys, 18 Ves. 311. 

It. The court of Chancery has ju* 
risdiction to order void securities to be 
delivered up. Bromley v. Holland^ 

Coop. SO. 

' IS. Immorality, as such, is not pu¬ 
nished in equity, but it is considered in 
punishing coutempi'. Ball v. 

1 V. & B. 2»8. 

13. Where a public officer has in his 

hdnds money issued by government for 
the use of an individual, a suit may be 
auaintaiiied by such individual, or those 
claiming under him, for the recovery of 
the money; but where goveu.ment has 
ordered the money to be withheld, the 
Question is only between government and 
the individual, or his assignee; and the 
court of Chancery has no jurisdiction. 
Priddy v. Bose, 3 Mer. 102 . 

14. Courts of law and equity can only 
enforce die rights of parties under acts of 
parliament, by the application of their 
jknown rules and principles, and if they 
are inadequate to that purpose the legis' 
lature alone can supply the defect. IVeale 
V. 2'ke West Middlesex Water Company, 

i J. it W. 371. 


15. The great »eal has no jurisffiction 
to interfere to discharge a defendant from 
custody pending a writ of error ffom the 
Lord Mayor's court. Speers v. Clarke, 

1 J. & W. 641. 

] 6 . A bill will lie in respect of land 
cheap (an ancient customary fine on the 
purchase of lands within the borough of 
Malden, in Lssex), before the right is 
tried at law, where the parties are nu¬ 
merous ; but where such right is in dis¬ 
pute between two lords of manors, it 
must first be tried at law. Corporaiion qf 
Malden v. Coedes, 4 Mud. 447. 

See also Duke 0 / Norfolk v. Myers, 

4 Mad. 83. 

17 . Equity cannot relieve agmnst a 
mistake, unless compensation can be 
made for the injury sustained by it. 

Alpine v. Sm, * I B. & B. 295- 

18: A court of equity never refuses to 
remove temporary bars to enable parties 
to try their right; unless there be fraud 
imputable to the plaintitT, or the defend¬ 
ant is purchaser fur valuable considera¬ 
tion without notice. Blennerhasset v. 
Day, 2B.&B. 137- 

19 . A plaintiff in a suit may have a 
remedy in a court of equity, concurrently 
with a rij^ht to sue the defendant at law, 
where the former court can give the par¬ 
ties mutual advantages not in the power 
of the latter. Docks v. Dodd, 

4 Price, 176. 
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I. Contracts and Oblioations 

BETWEBM. 

1, There is R solemn obligation on the 
tenant to uke care of the rights of h'is 
landlord. 

2. A tenant contracts among other 
obKgations, to pe^rve the estate distinct 
from his own pthpinijif duriaSg the tenan¬ 
cy, and to leave it so thsti^ jttthe end 
of it; and if ^e estate is iw'confounded 
with the tenant's landa, that at the end 
of-^ tananey they cannotfliie tfit^ngnisfa- 
cd bs 4 mtoitidai4tifi4i^ii&c tenant is 
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boond to substUutf Ittifd pf eqpa} value. > 
Such land or its vatua to be ascertained 
by commission. Altornev-General v. 
rulkrton, 2 V. & B. 263. 

3. 'rhe holding over by a tenant pay¬ 

ing rent at the same period, may be evi> 
dence of an agreement to hold on the 
same terms, and subject to the same 
covenants; but special covenants, as to 
cultivation, will not be implied from the 
mere act of holding over. Kimpton v. 
Eve, 2 V. & B. 349. 

4. A tenant under an agreement to 

manage and quit the premises, agreeably 
to the manner in which the same bad 
been managed and quitted by the former 
tenants, is not bound by the terms upon 
which they held, without notice. lAe- 
benrood v. Vine$, I Mer. 15. i 

See also Xortkeote v. Duke, 

11. LltASS, 

See also Tit. Covevamt, (jcmte). 

-—.—Deed. 

(a) Construction of. 

1. Lease for years by a dean and chap¬ 
ter, of “woods, groves, hedgerows, and 
springs, (describing them) and all the trees, 
woods, and underwoods, growing, Ac. or 
that hereafter shall grow, &c. within and 
upon the said woods, &c. except, and re- 
ser\ed to the lessors upon every fall of 
the said woods, &c. twelve staddles nr 
storers of oak, ash, elm, or hornbeam, 
that should be most likely for timber, for 
every acre of the said woods," &c. with 
a covenant by the lessee upon every fall 
of the said woods, Ac. to leave standing 
to the use of the lessors, upon every acre 
to be felled Cwelve staddles or storers of 
oak, ash, elm, or hornbeam, most 6t or 
convenient to he timber, according to the 
statute in such case, made and provided: 
the staddles or storers to be appointed as 
follows; the lessors, for every acre felled, 
first to choose and appoint four of the 
best trees Rowing upon any acre so felled; 
then the lessee to taka out to her own 
use four other of the next best treea upon 
any of the saini acres; and then, thirdly, 
the lessors to cboossy;^ appoint eight 
other trees ttpoa vfiff « the said acres, 
at their pleasora, fpr rni^ng up the twelve 
staddles or storetajor overa acre felled; 
with Bb^ty o^ogress, &c. tor the I'esaur, 
to cut and taka'..tibe |^, ,.sta[ddli%or 
atorwra left aM. % coviMOt by 


the lessee to leave thedemised Sroods, Ac, 
of certain specified growths, at the end of 
(he term. The lease was granted on the 
surrender of a former lease, and on pay¬ 
ment of a fine amounting to one }ear 
and a quarter's rent, calculated on the 
value of the coppice and underwood, and 
not of the timber. Held that the lease 
did not comprise timber trees, but menly 
coppice smd underwood; and the lessors 
having, during the term, rut down on tbd 
demised premises a large quantity of 
timber, a bill filed against them by the 
lessees tor an account, was dismissed with 
costs. Herring v. The Dean and Chapter 
of St. Faulty 2 Wil. 1 . 

2, A dean and chapter have not the 
power of cutting timber on their lands, 
except for repairs of their property, and 
coniequeotly cannot give any such right 
to their lessee. And if they had posses* 
sed such a power, and the lease could be 
construed as transferring it to the lessee, 
it seems a court of eipiity would not car¬ 
ry such a transaction into effect. Ibid. 

See also IVithcrs v. The Dean 4 c* “/ 
ICinckcster, 3 Mer. 421. 


(/;) Covenants, usual and proper, 

1 . Lessor, under an agreement for a 
lease, is not enlitled, without express sti¬ 
pulation, to a covenant restraining aliena¬ 
tion, without license of lessor, us a proper 
and usual covenant. Church v. Brou'n, 

15 Ves. 258. 

2 . Execution of an agreement to grant 
a lease with proper covenants, ». c. &c>- 
cording to the general practice as to such 
leases, and not contradicting the incidents 
of the lessee's estate, one of which is the 
right to have it without restraint, except 
what is imposed by law', and unless there 
is an express coveuaut fur more. JUd, 

rS Ves. 264. 

3. Proper covenants implied in u 
agreement for a lease as connected whn 
the character and title of the lessor. 

Ibid, 265. 

4. To avoid the conse<;.iences of bank¬ 

ruptcy, a landlord may take a clause that 
the lease shall determine upon the bank¬ 
ruptcy of the tenant: but whether thin 
would be a usual or proper covenant-— 
QtMrrc. Did, 

5. Nor under as a^eement tor a lease 
with usual covenams is he entitled to e 
caveuaut agaipituitijj^ing ur uuderi^ttpg 
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wiiii^t'licens«» ¥; 

liVes. 5lf. 

(c) Assignment or Underlease • 

1. Proviso in a lease, that lessees 

should not demise the premises without a 
license Jn writing. A parol license to 
underlet is not sufficient in equity any 
AMire than at law: but if such license is 
given as a snare, and under circumstances 
uf fraud, equity will relieve. Richard¬ 
son V. Evans, 3 Mad. 2IS. 

2. The power of assignment is incident 
to the eittate of a lessee, utiltos qxpressly 
restrained; >and that without the word 
“ assigns.” Vhurch v. Bro-xn, . 

15 Ves. 264 . 

S. Lessee, under express covenant to 
pay rent and perform the covenants, islia- 
b!e during the whole term, though he parts 
with the possession, and theie are many 
subsequent assignments ; ami the assignee 
is liable during his possession: but whether 
after his possession determines— Quare. 
Staines v. Morris, ' 1 V. & B. 11. 

(d) Renewal. 

1. A fine paid for the renewal of a lease 
by one of two tenants, jointly holding see- 
lands ; alien on the other moiety, though 
under settlement. HatnU/m v. Denny, 

1 B. & B. 1<)9. 

2. A renewal of a lease refused: the 

lessee omitting to nominate the lives 
within the time limited by the covenant; 
and the injury sustained by the lessor not 
admitting of compensation. Mac Alpine 
V. Smyt, 1 B. & B. 285. 

S. Where a tenant neglected for three 
yeart, after a demand made under the 
Tenantry Act, 19 and 20 Geo. 3, c. 30, 
to renew; bis right of renewal decreed to 
be gone, thoqgh but one of the three lives 
ia ^ibe lease bad dropped. Keating v. 

1 B. & B. 307. 

When all the lives in a lease are | 
gMMf, if the tenant, alter a demand made 
on hunt neglects to renew it, it is dere^ 
lieja'tm. > Jbid, 1 B. & B. 373. 

5. When Iwt one or two of the three 
lives have dropped, it is negligence in the 
tenant not to «anew after a demand made. 

I B. A:B,,S74. 

But when there in ^ refusal or ne- 
tjhe part the tenant tareoeyr, 
wifliie A'ltaeonahle ttme after a demand 
had hetn mad* on bun, it is wilful default. 
Ibid, 1 B. & B. 3’^i. 


'7. A ftnaht, iiaving. by bn conduct 
made bis titlie to d renewal ^ubtful, and 
therefore rendering a suit for it necessM'y, 
was, on obtaining a renewal, decreed to 
pay an the costs. Barrett v. Pearson, 

2 B.& B, 18.9. 

8. Whoever has a lease, has an interest 

in the renewal; and when an additional 
term has been granted, the old term may 
be said to be still in existence. Winslm 
V. Tighe, 2 B. B. 205. 

9 . It is usual, and perfectly reasonable, 

that in derivative leases the tenant ehouid 
contribute to the renewal fines, in pv«*por- 
tiou to the quantity and quality of the 
land comprised in his lease. Lord Frank¬ 
fort V. Thorpe, 2 B. & B. 379- 

(c) IHicre invalidated. 

1. W'hen rt party, under no distress or 

incompetency, makes n contract, it ninst 
be a strong case to induce a court of 
equity to rescind it. Where a lease was 
made of lands settled in jointure, the 
court refused to set it aside on the ground 
of inadequacy of pnee, hut without fraud, 
and where the plaint iff had acquiesced, and 
received rent under the lease for ten years. 
Smyth V Smyth, 2 Mad, 75. 

2. If the absolute legal interest in an 

estate be on a trust for the benefit of 
another, and a limited power of leasing 
be given to the trustee, a lease, not ac¬ 
cording to the power, though good at 
law in respect to the legal estate of the 
trustee, will be bad in equity as a breach 
of trust; and therefore where power was 
given to trustees to make leases in posses¬ 
sion until cestvi qve trust came of age, and 
they made a reversionary lease, and also a 
lease after cestui que trust attained twenty- 
one: such leases are bad, and the receipt 
of rent by the cestui qne trust fur nine 
years, but in ignofance of the imperfec¬ 
tion of the leases, will not operate as a 
new agreement; nor is it necessary in a 
suit to set a.side such leases, fur the plain- 
tiffi to prove any positive injury in conse¬ 
quence: but in this case, as the lessees 
might have expentted money bn the pre¬ 
mises during the., length of time which 
elapsed before tip^hintiff asserted bis 
rights, an accotitii whs' directed from 
fiUng the bill only, and that 'withont 
costs. Btrmis v. Eut Imdon Water- 
fVorkt, 3 Mad. 575 . 

S. A leeiSe granted tb ittediior by the 
debtor on a irattber load 6f money at a 
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stipulated Tent, to be rained in the die* 
charge of the debt, the lease to be void 
when the debt would be satisfied, is a secu> 
rity ill the nature of a mortgage: and if 
such rent be reserved at the fair value of 
the land, the lease will nut be set aside. 
Moronj/ V. O'Dca, i B. & B. 109 . 

4. But a lease afterwards granted on a 

further loan of money, reserving the old 
rent, set aside, being on the fare of it a 
fraud; and the creditor lessee directed to 
account for the full value of the lands 
from the date of the lease. Jbul. 

5. A lease contained a danse, empow¬ 

ering the tenant *0 retain the rents, till a 
sum of money, advanced to the landlord 
Hi the lime ot granting the lease, was re* 
paid; but for which no separate security 
was given, nor wits the advance to bear 
iiilerest. This lease is not iiiipeachabie 
(>n the grounds of being granted in consi- 
rlcrat'oii of a loan of money. J’/wr v. 
.Vunip/iif, I B. & B. 27* 

6 . A lease granted in consideration of 
a lonn of money, cannot, on prioci|)les of 
public policy, be suppoiied, and it must 
• e set aside. Mjruny v. O'Dea, 

J B & fl. 116 , 

7 . A lease, at a stipulated rent, the 

landlord at the same time obluining from 
tilt tenant a sum of mone)-, (two years' 
rent,) ill which the tenant was secured 
by another lease of the same date for two 
yeins, at u nominal rent, the interest lobe 
retained out of the first gale payable tinder 
the oilier lease. ‘i''.is is not a lease in 
consideration of a loan, as the relation of 
creditor and debtor did not exist, and the 
tenant could not by action recover the 
money. It is only an advance of the rent 
by way I'f fine or foregift. IVillon v, 
jiivu'iu’t 1 B. & B. 125. 

8 . A lease by an adcuinistrator to a 
party having notice 'that' a sale was re- 
c|uired by tlie persons beneficially inter¬ 
ested, cannot be supported, and will be 
set aside. Drokan v. Drokan^ 

IB.&B. 185. 

9- I .eases obtained by an uncle from 
bis nephew, but just come of age, and to 
whom he had bWn guardian and agent, 
set aside; beirg made at undervalue, and 
other considerations <j^ti the reserved 
rent being Beld/oat, li^rliicb no security 
was given. • Dm$on 

,, 1 B. A B. 219. 

ID, A lease deliberately'executed can¬ 
not be'set mitle op tbe of mis¬ 

take, from oniitUiig a covenant of ,a ge> 
nenil wanautry, such not cunsiiLuimg 


part of tbe agreemeal of lire ferries. 
Legge V Croker, 1 B. & 

11* A bill will not lie at tbe suit of a( 
remainder-man to set aside a lease by te* 
nant for life, on tbe ground of its being 
arcfm^panied with a loan of money; there 
being no privity Iretween them, ami tbe 
reni^y being at law. Corhetv. Sfgrare, 

2 B, & B. 98 . 

12 . The court will not, on motion of 
a creditor coining in under a di cree, di¬ 
recting a sate of lands devised for p«y- 

i nieiit of debts, set aside a lease obtaii ed 
pendente life from the devisee under the 
will, with a leasing power. Moore v. 
Maenamara, 2 B. & B. I8<r. 

13. The court will pay no regard to a 
lea.se taken pendente i’te of lands the sub¬ 
ject of tbe suit. Hid, 2 B. & B. 187- 

14. A lease at a fair rent, lessee pay¬ 
ing two years’ rent in advance, secured 
by lessor's bond and insuraoce on his life; 
not impeachable cither as frandnient 011 
a power to lease, without tine, or us 
being accompanied with a loan of money. 
O’ Brim v. (.irierson, 2 B. U. 323. 

i 

III. Distress and EjIECTmest, 

1 . The delivering in ejectment a parti- 
i cular, specifying a breach of every cove¬ 
nant in the lease, is an ahn^e of the pro¬ 
ceeding. Lovat v. iMfd Banelngh, 

3 V. & B. SO. 

2. Equity will not assist a tenant to sot 
otT a legal demand against the distress of 
his landlord fur rent, as certain allowances 
agreed to be made him when he left the 
premises : the policy of the law does not 
permit '. set ofl against a distress for rent, 
and equity cannot relieve against the rule 
of law, where the claim to set o(f is a legal 
demand. Whether if the claim to set off 
had been an equitable demand —Qtiaerem 
Ttxwnraw v. Benson, 3 Mad. 203. 

3. The possession recovered by a land¬ 
lord upon ejectment for non-payment of 
rent is not to be defeated by rights in re¬ 
mainder, even of infants, as the landlord is 
then reinstated in the property, as if no 
lease had been made; Be^'cr v. Morgans, 

2 Dow, 320. 

4. WTiere a landlord has distrained for 
rent in arrear and the tenant has replevied, 
and sold part of the goods on bis own 
account by permission of the landlord, if 
in the mean time the remainder are seized 

, under an extent, testied after the distress, 
for a debt doe to tbe crown, 'whicfi is aa- 
1 ’ tisfied thereout, according to the exigency 
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cf tiM writ* the court of Exchequer can¬ 
not* in the«xerdse of its equitable juris* 
dicdoOf interfere to enlarge the time for the 
return of the process, that the sherift may 
proceed muler itagainst thedefendant'B,(tlie 
tenaut’s) lands for the landlord’s i ndemnity, 
on the ground that the defendant had not 
in factr^noods and chattels sufficient to 
satisfy Jhe crown debt; or in any way to 
we the crown process in favor of the 
landlord under such circumstances, hut 
principally because on the lewy being 
made the writ would be to iftttmit functus 
qficio, Retv.Hoidcr, 4 Price, 313. 

5 . Where a reversioner conveys bis 

legal title he cannot maintain an eject* 
meat for non-payment of rent for arrears 
doe in bis own time: but there being some 
doubts when tbe deed conveying the rever¬ 
sion was delivered, an inquiry to ascer¬ 
tain that fact was directed. BlcnnerhaHttt 
V* jDqy, 2 B. & £. 104. 

6 . After a judgment in ejectment for 
non-payment of rent, every thing after an 
acquiescence of seventeen years will be 
presumed to have been regularly done. 
It is not necessary to serve any but those 
deriving legalititerests under a lease with 
an ejectment for non-payment of rent, 
under tbe ejectment statutes, otherwise the 
landlord must file a bill to discover who 
Lad equitable claims upon it. Ibid^ 

2 B.& B. 124. 

IV. Bsht, AppoaTiosMEKT or. 

I . Apportionment of rent under stat. 11 

c«J9j apd analogy to it with, 
relereure to time. Agnskjf v. U'ords- 
tcorti, 2 V’. & B. 334. 

2.. Wbeie rent is payable quarterly, and 
the tenant for life dies on the quarter-day, 
before midnight* tbe quarter’s rent due on 
that day goes to the remainder-man. 
Norris v. Uarrisont 2 Mad. 268 . 

3. Tenant for life with leasing power 
granted leases' from year to year, some by 
parol, some in writing, but not conform¬ 
able to tbe power, and died before tbe 
expiration of the year: tbe rents were held 
to be apporlionable. Clarkson v, Earl 
Scarborough, 1 Swan. 354 (n). 

See also Ex parte Smyth, 1 Swan. SSf. 

V. TaasriKATioir or Tenanct. 

J, j A tenancy at will may be <kter- 

at any time, as to an^ new coo- 
tjket; not m to any thing which, 


during the tenancy, remained a common 
interest between the parties. Peacock t« 
Peacock, 16 Ves. 57. 

2 . Tenancy at will is determined by 

an agreement to purchase. Daniels v. 
Davison, l 6 Ves. 252. 

3. Under a parol demise from year to 

year, by a tenant for life, with power to 
lease by deed. See. ; tbe interest of the 
lessee determines with the life of the lessor, 
and the rent is apportionable. Ex parte 
Smyth, 1 Swan, 337. 

4. Where, after judgment in ejectment 
and habere issued, tbe tenant gave up pos¬ 
session without putting the other party to 
the trouble of executing the writ; equity 
will not consider the giving up tbe {los- 
sessioii under .such circumstances as purely 
voluntary. Baker v. Morgans, 

2 Dow, 52S. 

VI. Inisn Tekantrt Act. 

(19 & 20Geo.3, c. 30.) 

1. A landlord may file a bill to perpe¬ 

tuate the evidence of a demand made under 
the tenantry act to renew, Keating v. 
Sparrow, 1 B. &c B. 372. 

2. Tenants relieved under tbe equity of 

the Irish tenantry act, against the express 
cuvenaius in their leases. Mount norris v. 
White, 2 Dow, 463, 468. 

3. if after demand, under tbe tenantry 
act, there is neglect, that is, a want of 
due diligence in paying, tbe cause of tbe 
neglect sigoifies nothing. Ibid, 470. 

4. Demand, upder tlie. act, need not 

be .accompanied by a threat of forfeiture. 
Ibid, 2 Dow, 466. 

5. The Iripb tenantiy act is merely de¬ 
claratory of what was tbe equity of Ire¬ 
land with respect to leases for lives renew¬ 
able for ever in cases of mere neglect to 
renew, before that act. Barnett v. Burke, 

5 Dow* 15. 

6 . And tbe moment the demand is mad<b 
neglect to pay, when it goes beyond a 
reasonable time, is wilful; and a reasonable 
time is such as may be necessary to enable 
tbe tenant to ascertain when tbe cestui 
que vie died, to complete tbe sum due* and 
prepare the leases ibr execution. What 
is a reasonable titn|tnust therefore depend 
on tbe circumsti|^ o( each case, and 
no precise time csa ptbjbtfly be fixed. 

■* Ibid, l6. 

7* After a notice by the landlord on 
tbe l6tb of December to senew, where 
' the tenant bad not bis lease, was but just 
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of agCf ftnd embarrassed; where an erro¬ 
neous account was furnished by the land¬ 
lord’s agentf after an application by the 
tenant in January; where a draft of a 
renewal in the February following was 
tendered, and the landlord prevent^ the 
tenant from selling timber to pay the 
rents and fines; a tender in the October 
following, was, under those circumstances, 
held to be in time, under the provisions of 
the tenantry act; and a renewal decreed 
on uaymeut of costs. Jeasop v. King, 

2 B. & B. 81. 

8. Whether a forfeiture in not paying 
rent as well as fines, in a reasonable time 
after a demand made under the tenantry 


act, will accroe—Qiaere. Ibid, 

2 B. & B. 90. 

9* By the ejectment statutes the rights 
of minors, femes covert, and persons 
abroad are saved. In the tenantry act 
there is no such saving. Ibid. 

10. When no fraud of negleetih renew 

in a reasonable time after a demand, 
relief against lapse of time is given under 
the tenantry act, upon compensation being 
made. Ibid, 2 fi. dc B. 93. 

11. 'riia doctrine of the court, as appli¬ 
cable to contracts of the same nature, 
must determine what is " 'easonabte 
time,” under the tenantry act. Jbtd, 

2 B. dt B. 94. 


LAND 


1. Under the provisions of 42 Geo. 3. 

c. 116, s. \b^, ior the sale and redemp¬ 
tion of the land-tax, there is no express 
direction, nor any thing to be inferred as 
to general policy or intention, whether 
th? biddings subsequent to the first bid¬ 
ding are to be public or secret, nor as to 
the pdrticulur form ; but it may be col¬ 
lar t^ from the whole clause as to its | 
meaning, that the person who, within 
fuurteen days after the first oft'er afFixed 
.to tie church door, shall make the high¬ 
est offer, is the person entitled to call on 
the commiuioners, t contract with him 
for the purchase, and it eeoms that a 
secret offer of one per cent, above the 
highest offer is a valid offer. Williams v. 
Steward, 3 Mer. 472. 

2. The commissioners under the act 
are merely ministerial, and neither have 
nor can assume to -themselves any per¬ 
sonal responsibility; and therefore, there 
is no remedy against them. in. cases not 
provided for by the act, except in the 
•King’s Bench by mandamus; or should 
that court refhse to interfere, as most 
probably it would, by suit in the Court of 
Axebequor; nor is there any authority in 
the Court of Chancery to compel the 
opmmissioners to grant certificates to 
persons proposing to paschuse or redeem, 
.nor the regl^t^ of cootlact i” the form 
directed by fh» a«t, though it seems a 
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mandamus would lie for that purpose. 
A demurrer to a bill against the commis¬ 
sioners and a bidder, whose bidding was 
alleged to be invalid, was allowed, as to 
the commissioners, for want of jtirisdic- 
tion, and us to the other defendant, for 
that his bidding being in fact the highest, 
if it was invalid, that of the plaintiff 
could not make him a purchaser within 
the act. Ibid, 

3, Although particular modes of ap¬ 
peal in particular cases, are pointed out 
by tlie act, the legislature has nut there¬ 
fore virtually taken away the jnrisdiction 

' of other courts of justice in other cases, 
to which those provisions of the act do 
not apply* Ibid, 3 hler. S02. 

4. llte court of Exchequer, upon the 
petition of tenant for life, ordered, that a 
sum of money which the deputy remeni* 
brancer had received for laud, taken for 
the public service, under statute 44 Geo. 
3, c. 95 , might be paid iu part satisfac¬ 
tion of a sum of money previously paid 
by the petitioner for the redemption of 
the land-tax, he not having taken advan¬ 
tage of the clause in the redemption act, 
which enabled him to sell part ;of the 
lands for that purpose, a’ hough the next 
in remainder was a ininor; Sed dubitante 
Thompson, B. In re Shepard, 

Wigh. 131. 
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1 . Who take as Legatees. 

(a) Under a general Description. 

. 1. Bequeits to the children of t«ta- 
tor’s daoghter, to the number of four, of 
the sum ^ d^lOOOeach; if more living 
■t bis decease, then the i^‘4000 to be di¬ 
vided betweea such as should he living at 


his death ; but .if his daughter should die 
without issue, then over. A child by aiK»- 
tber husband, born after testator's death, 
cannot take, and the bequest over is good, 
being not a limitation over by way of re¬ 
mainder, but an absolute legacy. Salkeld 
V. Vernon, I Eden, 64. 

2. 'I'he word “grandchildren" in a will, 
comprehends great grandchildren, unless 
the iiitenliitn appears to the contrary: 
in the present case it was so held, on the 
ground of the testatrix having in another 
part of the will described a great grand¬ 
daughter as a granddaughter; but the 
widow of a grandson will not be com¬ 
prehended under the description of a 
granddaughter. Hussey v. Berkeley, 

2 Eden, 194. 

3. A bequest of the residue of tes¬ 
tator’s property to his wife for life, and 
upon her decease, to the children of A, 
and his wife Jane, to be equally divided 
amongst them the said June’s children, 
and not to any children by any other mar¬ 
riage of either party. The residue is di¬ 
visible amongst the children of A. end 
bis wil", who were living at the death of 
the widow, but will not extend to ckitdrea 
burn after that time. Ay ton v. Ay ton, 

1 Cox, 327 . 

4. The testatrix gave a fund after the 
dcatli of ber daughter, to go as her daugh¬ 
ter should appoint, and in default of ap¬ 
pointment to such persons as would then, 
by virtue of the statute of distributions, 
be entitled to testatrix's personal estate, 
in case she had died intestate. The word 
“ then” must be taken as an adverb of 
relation, and not of time; and the funds, 
therefore, go to such persons as were the 
next of kin of the testatrix at the time of 
her death. Harrmgton v. Harte, 

1 Cox, 131. 

5. Testator bequeathed the residue of 
his personal estate as follows: “ As to 
the residue of my fortune I will and desire 
that the descendants, or representatives of 
each of my first cousins, deceased, partake 
in equal shares and proportions with my 
first cousins now alive.’’ The residue is 
divisible per stirpes, amongst'tbefil-st coa- 
sim, who were Hviog at the • testator’s 
dmtb; uid such of the descendants of 
bis first cousins who died before him, 
as were next of kin of U^e deceased fitst 
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Who take, ttttder 

cousins, and living at the time of the 
death of the testator. Howland v. 6’or- 
sucA, 2 Cox, 187. 

6 . Gift by will to the children of a de¬ 

ceased sister is a gift to those who were 
living at the death of the testator, turner 
V. Francis, 2 Cox, igo. 

7. Testator directed the residue of ids 
estate to be parted to his next relations, 
as sisters, nephews, and nieces.” 'I’es- 
tator died, leaving three sisters, an only 
child of a deceased sister, and an only 
child of a deceased brother, his next of 
kij; and also two chiMteii of his eldest 
sister who was livin". 'i'he residue must 

O 

go according to the .statute of distribu¬ 
tions. at amp V. Coohe, I Cox, 2.31. 

8. Ihipu'st of slock to Iroslccs, in 
*rust, allei the death of A., to trunsfer the 

to and amongst all ami eveiy the 
iieplieas and nieces, that should be then 
living, “ to wit, the said .1. 11. or her chil- 
<hen, and the said 1‘. 11. or his children, 
and 1). i,. or h's chihiren, and 1’. L. or 
1) s children, and .S. E. or her childien.” 
Lmier this beiiuest,a nephew, not e.xpress- 
ly n-iined, is not entitled to any shaie. 
And the fund is I'liually divisible among 
such nepla wr. and nieces, and their chil- 
d.en, us were living at the time of the 
d'aih of A. Kveard v. lii uohc, 

2 Cox. 213. 

p. A bequest to A. B.'s children, 
*'.t' iO to every child he hath by his 
Wile, to be paid iher' as they come ^of 
age,” and theie were eleven children at 
the date of the will, thirteen at the tes¬ 
ta tor's death, and three hoin afterwards. 
The thirteen children living at the death 
of the testator arc entitled to their lega¬ 
cies, hut no' those born afterwards. 
Itingrovc v. Brumham, 2 Cox, 884. 

10. A legacy to each and every of the 
testator’s chiluieu born, or thereafter to 
be burn, and who should he living at the 
time of his death, to be paid at their 
ages of twenty-one, with interest from 
the day of his death. A child en ventre 
sa mere is entitled under this bequest, but 
the interest to be computed only from the 
birth. MaxcUns v. Rawlins, 

2 Cox, 425. 

11 . The general rule is, that a legacy 

to the children of A. will comprehend all 
those born before the time of distribution, 
unless a time of distribution is expressly 
provided, excluding those born syfterwards, 
by the necessity ot a previous distribution. 
Walker v. Shore, 15 Ves, 125. 


12 . Devise of a copyhold estate, in 

trust to sell and to pay the interest of the 
produce to A., the wife of B., for life; 
and after her death to divide the principal 
among the children of B. & C. equally; 
and of the testator’s reversionary interest 
in Bank stuck, on the death of D., if in 
hi.s name at iiis decease; and if not, at 
D.’s death, equally among the same chil¬ 
dren. 'I'his bequest comprehends all the 
children living at the death of the testa¬ 
tor, and those who were born after the 
death of the testator, and before the pe- 
riful of distribution, that is, daring the 
lives of the tenants .'or life. Walker w. 
Shore, 15 Ves. 122. 

13. Illegitimate c’ ildren may take 
under the description of “ children,” if 
proved to have acquired the reputation of 
children, or were considered by the tes¬ 
tator as such. Saauic v. Kc/utaitn, 

1 V. 6: B.' 469. 

Bcachcroft v. Bcachcnft, 

1 Mad. 430. 

14. Residuary disposition to the chil¬ 
dren of li.v tofclalor\ “bi others and sisters 
as aforesaid,” t^named previously as lega¬ 
tees,!, who should be living at his decease, 
on their attaining twenty-five, equally; 
but ill CtisD of the decease of any of the 
aforesaid brothers and sisters, having issue, 
then the child or chiklreti to have the same 
share es if the parent had been living at 
Lis decease, with mainteiiance and sur¬ 
vivorship, in case of the death of any un- 
niarned, and without issue. The liist 
clear designation of nephews and nieces, 
living at the testator’s death, as the sole 
objects o*' his bounty, is not altered or 
controlled by the subsequent designation 
of the brothers and sisters; hut the con¬ 
struction is doubtful as to after-born chil¬ 
dren. Barter v. Lea, 

3 V. & B. 1!3. 

15. The gift by will of a residoe. after 
a life-interest to his wife, to the testator's 
next of kin. This means the ne.\t of kin 
at the death of the wife, and not at the 
testator’s death, they having express be¬ 
quests under the will. 'Iter Eaton, 

Coop. 272. 

16 . Bequest,by a testator in India, of a 
residue, “ to be equally distributed among 
my nearest surviving relations, in my na¬ 
tive country, Ireland.” Brothers and sis¬ 
ters living at testator’s death, as well in Ire¬ 
land as America, were held entitled, ex¬ 
clusive of nephews and nieces. Smith v» 
Campbell, Coop* 275. J9 Ves. 400, 

JM iM 
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17. The word “ rdatlonB," or “ near 
relations," from their Indefinite extent, 
confined to the next of kin, under the sta¬ 
tute of distributions, iZnV/, 

19 Ves. 403. Coop. 277* 

Pope V. W/iilcamic, 3 AJer. 689- 

] 8. Semble, a bequest to " next of ktii," 
without rclerence to the statute of distri¬ 
butions, or a division, ns in case of intes¬ 
tacy, would be confined to the nearest of 
kindred, as brothers and sisters, excluding 
nephews and nieces. Smith v. Cawplteil, 
Coop. 277. 19 Ves. 404. 

19. AVhere the testator bequeathed the 

residue of his estate to bis wife for life, 
with a direction to dispose of the residue 
amongst “ /lis rclutiuns, in such luanner as 
she should think fit ” Appniiumcnt to 
relations not next of kin being void, those 
who were next of km to the testator at 
the time of his death were held entitled. 
Pope V. li'/iihvmhet 3 Mer. GSf). 

20. A gift of residue to trustees, to 
“ pay, apply, and divide the same among 
the several legatees, in proportion to the 
sums bequeathed to them, by this my 
will.” Upon the construction of the whole 
will, this was confined to general pecu¬ 
niary legatees, to the exclusion of those 
who took legacies payable out of a spe¬ 
cific fund in future, or legacies givt-u by 
codicil. Hen-aood v. Overe/id, 

1 Mer. 23. 

2J. A bequest “ to each and eveiy the 
child or children of iny brothers and sisteis 
(naming them) which shall be living at 
the lime of my decease; but, if any eliild 
or children of my said brothers and sisters, 
or any of them sliuti happen to die in my 
lifetime, and leave anj issue, then the le¬ 
gacy or legacies, hereby intended for such 
child or children so dying, snail be fur 
bis, ber, or tbeir issue ” The issue take 
only by substitution ; therefore, only the 
issue of such children as w ere living at 
the date of the will, are entitled in the 
event of the tieath of their respective pa¬ 
rents during the testator’s lifetime.— 
Sed quttre if the second clause had stood 
alone, and independent of the preceding. 
Chriitupherson v. Kay lor ^ 1 Rler. 320. 

22. Bequests, not to individuals but to 
classes of persons, cannot be altered, be- 
cutuie some individuals of an intended clas' 
are incapable of taking, either into parti- 
celar bequests to the individuals, or by 
gob-dividing the class itself. Leake v. 

2 Mer. 390. 

51;). Bluest ofi^SOOO slock to the tes¬ 


tator’s son by a drst marriage, his !#• 
cond wife, and a son by her being living, 
the interest to be appropriated to his 
maintenance, under the direction of trus¬ 
tees, till he attained the age of twenty- 
four ; and of the residue of the testator's 
personal estate, the interest being given 
to his wile during her widowhood, after 
her decease or marriage, unto any child 
or children I may have by my wife, to be 
equally divided between them that attain 
the age of twenty-one years, the sur¬ 
vivor of my children to possess what is 
here bequeathed to the other; but should 
not either of my children attain the age 
of twenty-one years, or live to possess what 
is here bequeathed to them, I then betpreailt 
to the cliildieti of ray sister, the it'3000 
stock.’’ 'I'lie son by the second mar¬ 
riage. dying in the lifetime of the testator, 
and there being no other issue of tliat ni.' • 
riage, the son by the lirsl marriage is en¬ 
titled to the stock, and to the residue. 
Hill \, Smith, 1 NVil. 134- 

1 Swan. 195. 

21. The testatrix bequeathed Bank 
stock ill trust, to pay the dividends to her 
daughter M. for life, for her separate use; 
and after her death to her husband fur 
life; and after his death to assign and 
transfer all such stock into and among all 
and every the children of her daughter 
M. (except an eldest son) equally; and if 
but one, the whole to such one or only 
child, to be vested interests, and trans¬ 
ferable at their, his, or her ages or age 
of twenty-one years; and in case any such 
child should die under that age, leaving any 
child or children, then the share of every 
child so dying, to go to such their, his, 
or her childien or child, in like manner 
us abbve mentioned; otherwise to go to 
the survivors or survivor of the children 
of her daughter, and to be transferable 
in like niaiiner as their original share; 
anil in case ber daughter should have no 
children, or they should all die’^onder 
twenty-one, without children, thro to 
transfer the Bank stork to such persons, 
he. as her daughter should appoint. Sbe 
also bequeathed Imperial renewable An¬ 
nuities and other slock to the trustees in 
trust to receive the dividends, and invest 
them in stock until the expiration of ib4 
term for payment of the Imperial Annui¬ 
ties; and thereupon assign and transfer 
all such stocks or funds, as well original 
as accumulated, unto and among airand 
every the children of her daughter (except 
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jan eldest son) equally; and if but one, 
jihcn the whole to such one or only child, 
jlhe same to be vested interests and trans¬ 
ferable, and the dividends or interests 
thereof applied at such lime, &c., and 
with the like power of appointment by 
her daughter, as was direct^ concerning 
the Rank stock. At the date of the will, 
and at the testatrix’s death, M. had two 
eons, J. & W. j., the eldest, died in 
the lifetime of his parents, before the ex¬ 
piration of the Imperial Annuities, and 
before W. attained twenty-one. Held, 
that W., having become an only sou by 
his brother’s de,.tb, was nut entitled to 
any share, either of the Hank stock or 
the funded property, although a family 
estate, of which J. had been tenant in 
tail, did not by his death become vested 
in \V., a recovery having been sulfered by 
J., and the estate devised by him to his 
father. Matthacs v. Paul, 2 ^Vll. 64. 

25. I.egacy to A., and failing him by 
decease before me, to his heirs. A. dies be¬ 
fore the testator, having made a will con- 
tiining a residuary bequest. The legacy 
I'clongs to the next of kin of A., living 
at the time of the testator’s death. I'aur 
V. IJcndcmon, 1 J. it \V. 388. («). 

26. Re(|ucst of residue, after the 

death of testator’s wife, to five of his 
children, and “ to the sou of my son, 
John Tebbs, or his other children that 
are living,” held to pass shares to chil¬ 
dren of the son, born after the testator’s 
death, and before toe death of his wife. 
Tehhs v. Ca^entcr, 1 Mad. 2.90. 

27. Devise of a reversionary estate, 

subject to the payment of £b0() to M. II. 
at her merriage, or attaining twenty- 
one; and if she dies before marriage nr 
iwentV'onc, and there be no other, child 
or children of II, H., then the ;C500 to 
revert to the devisee of the estate: but if 
there are other children of R. II., tlieii 
to those children. Held, that as there 
was nothing in the will to confine the di¬ 
vision, or mark the period when the 
children were to take, this must be in¬ 
tended a general failure of issue, and not 
a failure at a particular period; therefore 
the children ot R, tj., born after the 
death ofM. {!., w^re entillecl. Hutcheson 
V. Jones, 2 Mad. 124. 

28. Devise of Tsinds to testator’s wife 
for life, with a direetthn, Uiat, after her 
death the same shoujd ^ sold, and the 
produce divided aniong his nephews and 
nieces,« the children of such of them as 


should be then dead, to stand in, the 
place of their father and nwtbef de¬ 
ceased.” Held, that the benefit of the 
bequest extended only to such of the 
testator’s nephews and nieces as were in 
esse at the time of the tesiiitor’s death, 
that they were to take «»nly if they 
survived the wife, and that if they died 
after the testator, and before his wife, 
their childr'in would staivd in their place. 
Thornhill v, Thomhill, 4 Mad. 377. 

29 . A bequest of the residue, “ to all 
and every the children of nephews and 
nieces, lawfully begotten,” includes chil¬ 
dren born after the death of testator’s 
widow, who was first entitled to a life 
interest. Brnunc v. Croomhridf'r, 

4 Mad. 495 . 

30. Where there is a total want of jier- 

sons properly answering the description, 
in a limitation, others who do not so 
completely answer it, may be let in; thus 
grandchildren have been let in, under a 
liberal construction of the word ‘‘ chil¬ 
dren,'’ if there are none ; but there is no 
such iiiFtance of their sharing with ibein, 
if there are children. Earl of Orfurd 
ChurchiH, 3. V. & li. 69 . 

(4) Under a particular Dcscriptit>n. 

1. Residuary bequest to “ the said 
A. C.” there being two |)ersoiis of that 
name, A. C. of tit. 1. and A. C. of II., to 
both of whom legacies had been given; 
but, from the ni.uufcst intent of the tes¬ 
tator, apparent on the (ace of the will, 
the A. C. first mentioned in the will, was 
held to be entitled. Ear v Collins, 

2 Eden, LOr*. 

2. A., by will, g.ive to the two daugii- 
ters of S. the sum of .£l0 each, li., by- 
will, gave .t*82 short annuities, in trust, 
to pay the same to and between the two 
daughters of S. in equal sliares and pro¬ 
portions; and if citlver of them should di« 
before the expiration of the term for which 
the annuities were to run, tlwn to pay tlia 
whole to the survivor; but if both should 
die before that time, then the same was 
to fall Into the residue \>i the personal 
estate. At the times when both these 
wills were made, S. had three daughters. 
Under the first will, the three daughters 
shall take A* 10 each; and under the se¬ 
cond, the three shall lake the short an¬ 
nuities equally, with survivoisliij) amongst 
theiu all. Stebbing v. 

i Cox, C50. 
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3. Testator bequeathed a legacy of I sake, Thotnasy the second son of his bro> 


£500 to each of the daughters of C., if 
both, or either of them, should survive 
D. At the date of the will, and the 
death of the testator, C. had three daugh¬ 
ters, all of whom survived D. The three 
daughters are entitled to ^500 each. 
Scott V Eenhouktt. 1 Cox, 7£). 

4. A bequest of a residue to be divided 
equally “ amongst all the children of my 
late cousin E. L. and my cousin P. F. 
and their ]a%vful representatives," is a 
bequest to the children of E. L. and to 
P. F. himself, and not to the children of 
P. F. Lugar V. Harman, 

1 Cox, 250. 

5. The testator gave the residue amongst 
his •even children, A., 13., &c. naming 
only six. The seven children shall all 
share equally. Humphreys v. Humphreys, 

2 Cox, 184. 

6. Legacy to “ James, the son <if 

Thomas A. of Eastcheap, printer.” There 
was no person of this description, but there 
was a James A. of Eastcheap, printer, 
who had a son Thomas by his first wife, 
a relation of the testator, and another 
son, James, by a second wife. Janies, 
the son, was held entitled, notwithstand¬ 
ing the erroneous description. .'Intlieus 
V. Dobson, 1 Cox, 425. 

7. Legacy to the seventh, or youngest 
child of A. A. had six children at tlie 
testator’s death; and had another who 
died at the age of two months. After¬ 
wards the pluintilT was born, and was 
the seventh child living, but the eighth 
in order of birth. Other children were 
born afterwards. Under these circum¬ 
stances the youngest child is entitled to 
tlie legacy, in preference to the plain till. 
West v. Lord Primate (^'Ireland, 

2 Cox, 258. 

8. Testator, besides a specific legacy 
to his daughter, and making tier residuary 
legatee, gave iSlOOO to D. R. “ whom 
failing, to revert and return to my heir 
under this will.’* B. 11. died in testator s 
lifetime. The daughter takes the dflOOD 
legacy by way of special substitution, 
and not merely by lapse as residuary le¬ 
gatee. Rose V. Rose, 17 Ves. 347, 

9. Legacy to the three children of 
A. the sum of £600 each." There were 
fbur children, and all born before the date 
of will: held, that they were entitled 

each. Garvey v. Hibbcrt, 

1.9 Ves. 125. 

1(K Legaey to the testator's naoie- 


ther John. John bud no son of the name 
of Thomas; hut his second son, whose 
name was William, was held entitled. 
Stockdak v. Bushby, Coup. 229* 

19 Ves. 381. 

11. I.egacy “ to Robert C., my nepbeWf 
the son ol Joseph C." Testator also gave 
a legacy to his ‘‘ nephfip’, Robert C., the 
son of John C." but bad only two bro- 
IberSf John C. and' 'I'homas C., each 
having a son Robert. It appearing by 
parol evidence that testator was intimate 
with Robert, the stm of John C., end had 
but little knowledge of Robert, the son of 
'rhomas C., the former^was held entitled. 
Careless v. Careless, 

I AJer. 084. 19 Ves. GOl. 

(c) Executors or Trustees. 

1. Legacies and an annuity were left 
to eucli of four c-xecutorb, who should 
prove the will, and take upon themselves 
the execution thereof. '1 liey all proved 
the will; but one, without having acted, 
ran away with llic Icstatoi’s infant daugh¬ 
ter, and went abroad. After this he 
was restrained by an order of the court 
from aciing iii the execution of the will. 
Tho nieie tact of proving the will is not 
sufficient to support a claim to this le¬ 
gacy, unless it appears to have been done 
with an intention to act in it: and as m 
this case the only use made of the cha¬ 
racter of executor, was to enable him to 
violate the confidence reposed in him by 
tlie testator, }io was held, not entitled to 
the legacy, llurjord v. Brouning, 

1 Cox, 302. 

2. A legacy given to a man who is 

appointed executor. IJe must prove the 
will in order to entitle himsdif to the lega¬ 
cy, though not made a condition by the will. 
But he may prove after the hearing, and 
it will entitle him, even though he may 
have said in his answer that be never in¬ 
tended to prove. But whether such a 
declaration in the answer would prejudice 
his title to iat.ereBt—QN<ere. Reed v, 
Devaynes, 2 Cox. 285. 

3. A residuary bequest to trustees and 
executors, described both by their eba* 
racter and their names, to ha- disposed of 
to such person and persons, and -in soeb 
manner and form, and in sucb:6om and 
sums of money, as they in their discre¬ 
tion should think proper and expedient, i.s 

. an absolute interest to Uiem hmeficially; 
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or an almolnte power of appointment; 
excluding the next of kin and the h'*ir, 
as to the produce of real estate. 

V. liumsey, 2 V. & B. 294. 

4. Legacy of fifty gnineas to trustees, 
as a token of regard, and a recompjncc for 
their trouble, and to be paid within twelve 
months after testatrix’s decease. The 
trustees, at the end of twelve months, 
will be entitled to the legacies, though 
they do not act in the execution of the 
will: but if within that time they refuse * 
to act, or neglect, where necessary— 
<4ueere. Bridges v. lyottm, 

1 V. & B. 134. 

5. Testidor gave a power to hn wife 
to dispose of a moiety of leasehold estate, 
by a will, “ duly executed and attested," 
and in default of siicli appointment, the 
same was befpieathed “ unto the execu¬ 
tors or arlmuiifttralors of her my said 
wife, to and lor his, her, or their own use 
and benefit." A will by the wife neither 
signed, sealed, nor attested, not being a 
<ine execution of the power, iind no exn- 
t -tor being named thcrejn, the adminis- 
t' lor of the testatrix was lield enlillecl 
to i;ie moiety of the leastliold for his own 
■tjeiietit. Guilders v. fVa«/..v, 

2 Mad. 147. 

II. WlIAT PUOPEKTV PASSES BY. 

(a) Crncrttlli/, I 

yi. I 

1 . By a bequest of all testator’s sends 
V'.nd chattels in and about his dwelling- 
house and out-hoiises at A. at liis death, 
h ', ruiini.'g horses passed. Go-urr v. 

< 1 ower, Q Eden, 201. 

2. Diamonds and pearls made up for 

■wear, will afst pass by a bequest of a 
cabinet, or collection of curiosities, con¬ 
sisting of coins, medals, gems, and Ori¬ 
ental stones, and other valuable things. 
The words valuable things,” must mean 
things ^usdetn generis. Cavendish v. Ca¬ 
vendish, 1 Cox, 77. 

3. D. being possessed of £4000, 4 per 
cent. Bank at.nuities, by his wiU gave 
part of it to a number of persons: he then 
made a codicil, in which he si id, “ 1 find 
I wiHed away only £56(iO, 4 per cent. 
Bank annuities, and 1 have there at pre¬ 
sent £6000. I give the interest of the 
remcnning £400 to F.”' It appeared that 
he had disposed of only £3200 of the 
stock by his wilU F.- sliaH take the 
whole residue of the stock under the he- 


quest in the codicil. Danvers n, 
ning, 1 Cox, 203. 

4. Testator gave to his son “ all suitt 
and sums of money -due to me from faini 
on bond or bonds, or any other security.” 
The son was indebted to testator by bond 
at the date of the will, and afterwards 
became indebted to him by another bond; 
but the bequest does not include the sub* 
sequeut bona. Smallman v Goolden, 

1 Cox, 329. 

5. A renewed lease does not pass by 

a previous will bequeathing the lease, at 
the premises held on lease. James v. 
Dean, IS Vcs. 238. 

6. Bequest of leasehold premises, and 

all my estate, term, and interest therein, 
the interest acquired under a subsequent 
renewal of the lease w'ill not pass. Hatter 
V. Norton. l6 Ves. 197- ' 

7. Generally, a bequest of leasehold 
"Stale, by words in the present tense, 
passes only the lease then existing; but 
wlien in the future tense, llic bequest will 
coniprelieml a future interest. Ibid, 

If) Ves. 199. 

R. Testatrix reciting that she was pos- 
ses-.i'iS ftf £12,700, 3 Jicr anf. consoli¬ 
dated Bank annuities, standing in her 
Hi) me, gave and oequoatbed the same, ot 
so much of such Bank annuities as should 
be standing in her name at her death. 
At the date of her will, and at her death, 
■she had nearly £15,000 in that fund, 
besides other stock- It was only the sum 
niiMitioned which passed by the bequest. 
Uuilinni V. Sutton, ] 5 Ves. 319* 

9 . A lesiduary bequest in general terms, 
Hilda 1 .,vocation by a codicil as to “ plate, 
linen, household goods, and other clfects, 
(money excepted).” This exception of 
money prevents the nsiial cnnstrnction of 
the words, “ other elTects,” viz. ijusdcm 
generis: stock, therefore, which does not 
pass under the word “ money," was in¬ 
cluded in this bequest with all personal 
estate, except money and Bank notes, 
which come under the express e.xception. 

Ibid. 

10. 1. L. ga.ve by his ill £SOOO upon 
trust, to apply the dividends to the main¬ 
tenance of A. till twenty-one; and after¬ 
wards to pay the whole dividends to him 
for life, with power to trustees, before his 
age of twenty-six, to raise and pay, not 
exceeding £fiuo, towards, or in order to 
his preferment or advancement in life, of 
other occasions as they should think pro¬ 
per ; and at Ae ane of 26 !« gave Id A, 
the £()U0 ubsoluieTy. Vpoii a claim of 
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the whde £€0(r Bs^«ii abtolote bequest 
at twea^-OB«, an inqutiy was directed, 
^hat part of the £600 was necessary 
his advancement, henis v. Lewis, 

< # 1 Cox, 162 , 

See also Hs^insoH v. Cleator, 

, 15 Ves. 526. 

1 t.k A bequest '‘as to dl that my lease* 
)ip1d house >n and all my household goods 
and furniture there and .at S.* and as to 
all my plate, linen, and China, pictures, 
Jive and dead stock, and all the residue of 
laqr goods, chattels, and personal estate^ 
Ac., I give and bequeath the same to 
A.- By a codicil the test-tor revokes 
the bequest “ of the residue" to A. and 
gives the “ residue of his said personal 
Mtala ” to B. This codicil revokes the 
gift of the general residue only, and not 
of the articles specified. Clarke v. Butler, 

1 Mer. 304. 

19. The testatrix bequeatued all her 
personal estate to trustees, in trust to sell, 
and out of the produce to pay all her 
debts, “and in the next place to pay to 
her niece ^300 due to her from the tes¬ 
tatrix, on bond.” The above ^300 shall 
be taken as a legacy, altbougli only £ 120 
was due upon the bond. IVhiijield v. 
ClempHmty 1 Mer. 402. 

13. A bequest of “ whatever debts might 

be due (to the testator) at the time of 
hit deathr” will pass a bill of e.xchange 
paid into bis banker’s, and also a cash 
glance due on his banker’s account. Carr 
Y. Carr, 1 Mer. 541. («). 

14. The testator bequeathed “ all debts 
due to him at the time of his death” to 
hiy wife, and M all bis,^ver»i]>.eht pjiocks 
and ” to trustees. After making his 
Will, be sold stock, and lent the produce 
upon a bond, conditioned for replacing the 
atpek on a day certain. The court held 
thqt as tlw day % replacing the .stock 
had,passed he/ore testator’s death, it was 
a.xlebt due, and passed under the first be¬ 
quest ; and the circumstance that the ; 
debtor might still transfer the stock, could 
hot 4dter or affect the rights of the 
parties. Euiagton v. Vathm, 

3 Mer. 434. 

15. Bequest of “ all his (the testator’s) 
‘in<mey in the Bank of England,” held to 
jP^,stock in the funds; testator having 
jpeyer had anj cash in the Bank, and 

there being no other property to 
gatwee (N desefiptiun. Oallm v. If Me, 

3 Mer. 691, 

}!>.' On theomstruction of a will, the 


anjoymeat of bequests giv^ in terms in* 
dicatinga future {leriod, accelerated by im¬ 
plication. Parrott v. iVortjM, 

IJ. & W. 594. 

17* In the case of a legacy of ;6‘11,000 
Bank stock, standing in the testator’s 
name: and between tlie date of the will 
and the death of the testator, the stat. 
56 Geo. 3, c. 9f>, was passed, under 
which, and before the testator’s death, a 
bonus of 25 per cent, was given by the 
Bank; held that the additional capital did 
not pass to the legatee, under the bequest, 
but the t,000 only. Korris v, //or- 
ritoH, 2 Mad. 268. 

18. The testator gives to his trustees 
i*2000, 3 per cent, annuities standing ia 
his name, and then, out of “ such £2000 
stuck,” first, gives a sum of £l0C'0 stock, 
and then a further sum of £2000 slock, 
and again repeats the latter sum. Jl ap 
peared the testator had £6000, 3 per cent. 
annuities: .held to be a mistake in the 
ugg’'egate umnnnt given to the trustees, 
who were tberefune entitled to £3000 of 
the annuities. Aljord v. Green, 

5 Mad. 92. 

1. A bequest to testator’s wife of such 
furniture as should be in or about bis dwell¬ 
ing houses at 1).C. and at \V. at the time of 
his decease, will not pass the furniture, 
which, subsequently to the time of making 
thewill, the testator had removed to ano- 
tber house. Hcseltinc v. IJescllinc, 

3 Mod. 276. 

20. The testator gave to his wife all hu 
ready^ooey and bank-notes which, be 
should have about bis person, or at his 
residence, at bis death : he gave speci¬ 
fically to others his excbeqaer-bills* stock, 
&c.: he became insane two years before 
iiis death; and during that time two large 
sums of money, amounting ||^ear £3000, 
which bad been paid at his house, were 
laid out for him in stock and exciiequer- 
bills ; this was held a due conversion of 
the money, and that the specific legatees 
of ths stock and ex chequer-bill> were 
entitled to it* JJrome v. Groombridge, 

4 Mad. 495. 

21. Testetor having devised certmp 
freehold manors, lands, collieries, 
bequeaths waggop-ways, rails, staUhs, 
and all implements, atenfils, and Uiiogs 
which at the time of hjs death might he 
used jpr etppio^ for tjie, working aud 
management of the collieries, and mi ght 
be deemed of the nature of personal c|^e» 
to be enjoyed by the fiei^ons respe^vtly 
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tfilUled under the will to the said manors, 
lands, collieries, &c. Held, that coals, 
resting at the pits and staiths, debts due 
to the collieries, money (the price of 
coals sold) lying in the Tyne Dank, and 
other particolars enutnerat3d, did not pass 
by this bequest nndcr the general word 
“ things." Stuart v. Marqnvt of Bute, 

1 Dow, 73. 

22. Where there is an anxious enutuer* 
ation of particulars in a bequest, the pre¬ 
sumption is, tlmt it was not intended to 
pass the whole. Jhid, I Dow, 85. 

23. I'rtder the words in a will “ to pay 

to each of niy said (younger) children 
(three daughters), as and for their respec¬ 
tive portions, a sum equal to one-fourth 
of what shall remain to my said (eldest) 
son William, payable to my said daagih 
ters respectively, at her or their respec¬ 
tive ages of 21, or marriage" &c.r held 
that all the daughters together were en¬ 
titled only to a fourth of what remaiiicil ! 
as above, or each of Uieru to a seventh ; 
and that the time of the testator's death j 
vris that at which the amount of his ' 
p' ^perty, and the proportions of the shares 
were to be computed and estimated, i'ul- 
cluugk V. Gtix-an, 3 Dow, <267. 

2 i. Testator gave the interest of the 4 
f-ereent. Bank annuities, then standing in 
his name, v/ith the intcrcft of a sum of 
money then in the hands of his bankers, 
which he directed to be invested in tlie 
same slock, to bis \ ife, for life, with a 
power of disposing of one third ^of the 
said property, after her decease. And, 
“ as to the rest and residue of his tfstatc, 
(after payment of the said bequest to bis 
wife,) via. (wo-thirds of the property he 
should die possessed of, he gave the same 
as follows: first, to the children of A. 
£6o of thp 4 per cent, consolidated 
Dank annuities; also to the eldest of ^uch 
children, and to bis lawful Ireir, £30 per 
annum for life, payable out of interest." 
•He then made a similar bequest in favor 
of the children of B., and he appointed 
his said ■wife and C. to be executrix and 
executor of his will; and he declared his 
in^Uon, “ that if the residue of his 
-said property, -after payment of the 
children ol* -B., was not solfir'ent to pay 
the specified annuities of *30, the residue 
should be equally divided as above speci¬ 
fied." The money In the bands of the 
bankers having been invested in the 4 per 
‘■xentf.f whole of that sum woe 


*5,300. It was held that Ute cfaiMrun ^ 
of A< and B. resp»tively were entitied t!i>< 
*00 stork only; that the residue ot the 
fund, after satisfying the two sums of £60 
and the annutties of *30, was unftsposed 
of: and that the interest given to tb» 
wife in one third of the property did: 
not prevent her taking a share of the 
residae under the statute of disirihatbn* 
Oldham v. (Xrltm, 2 Cox, 399* 

(5) As Residue or Surplus. 

1 . Testator gives the residue of his |)«v 
Bonal estate to his two sons and a daugh¬ 
ter, share and share alike, as tenants in 
common, and not as joint tenants; but 
by a codicil revokes .he appointment of 
the daughter as one of his residuary lega¬ 
tees, and gives her a pecaniary legacy 
instead. Held, that this third part of 
the residue does not hehmg to the two 
other residuary legatees, but is undisposed 
of, and shall go according to the statute 
of dtstribotiuus. CresucH v. Chesslyv, 

2 Eden, 123. 

Alfirntcd in Dorn. Rroe. 

3 Toml. P. C. 246. 

2. A fine was levied of certain premises, 

by a man and his wife to the use of the 
lessee, Ins executors, &c. for 999 ye&xSi 
and at the same time the lessor covenanted 
llrat if the lessee, his heirs, or assigns, 
should by deed express his will and mind 
to have the freehold and inheritance of 
the said premises, then sneb fine should 
enure to sucl\, persons, and for such 
estates as by such deed sboold be express¬ 
ed. This lease is a mere chattel, and 
will pa»ii by a general residuary bequest of 
personal estate. tVilliams v. Bishop- of 
liOndaff, 1 Cox, 254. 

3. A general residue of personal pro¬ 
perty comprehends every thing not other* 
wise etfectaally disposed of; and there » 
no difference where a legacy falls into it 
by lapse, or as bring void at law. An 
express bequest of residue will exclude 
the next of kin. Daason v. Clarke, 

15 Ves. 409.’ 

4. There is a distinct’-n between a re¬ 
siduary devisee and legatee; the former 
does not take a lapsed devise, the latter 
takes every thing that lapses. Ibid, 

»5 Ves. 409- 

• 5. In the case of a trust by deeJ of 
money to nccomulate until the grantor’s 
grandchildren, then living, or to be borirf, 
should jr^pectively attain .the age of 

• n ' ' 
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-and on attaining *o, to pay 
to. each, at they sboold respectively at* 
tain SDcb age, their respective shares^ to 
be ascertained by the number in being as 
ib^ respectively attmn twenty-one, with- 
aot regard to such as might be born after¬ 
ward. No interest will vest until time 
of payment; the measure of distribution 
it Uie number existing at each period; and 
those entitled to receive have no further 
claim upon the fund, increased by shares 
falling into it: therefore, where one dies 
under twenty-one, after all the others have 
received their shares, or die under twen¬ 
ty-one, the share of the one so dying is 
undisposed of by the deed, and will pass by 
the bequest of “ all effects whatsoever,” 
following specific descriptions of pro|,>erty. 
dasnpbell v. Prescott, 15 Ves. 500. 

6. A general residuary disposition of 

real and personal estate, “ not herein be¬ 
fore specifically disposed of," comprehends 
^ecific legacies lapsed; the word “ spe¬ 
cifically” being construed “ particularly.” 
Roberts V. Cooke, If? Ves. 451. 

7. A pecuniary or residuary legatee has 

a.right to follow the assets, in case of 
their misapplication, where a creditor or 
specific legatee could. M‘Reod v. Drum- 
mond, 17 Ves. 169. 

8. Legacies to charities, void by the 
statute of mortmain, fall into the general 
residue. Page v. Lcapingwcll, 

18 Ves. 463. 

9 . Distinction between the bequest 
of a residue and of enumerated parts, with 
the words ** personal esta^,” not describ¬ 
ed as residue. Bootle v. Blundell, 

iMer. 228. 19 Ves. 523. 

See also Stuart v. Marquis qf Bute, 

1 Dow. 73 , 

10. The principle that legatees are en¬ 
titled to the surplus, in proportion to 
their legacies, under the general introduc¬ 
tion, declaring the will a disposition t>f all 
the estate, overruled. Smith v. Fitzgerald, 

3 V. & B. 6. 

11. Legacies out of a specific fund, given 
oywr in case of Ia|>sc or death of the lega- 

before the fund should be realised, 
-cannot be extended by a subsequent re- 
cUfd of the fund as “ willed to" those le¬ 
gatees over ; tlie surplus, therefore, would 
pjpss under the' residuaiy clause. Itnd. 

3 V. & B. '2. 

12. The court strongly.inclines to coo- 
sfrnb E.residuary ciauie, so as to prevent 
an Jptestnqy with regard to any part t>i 


the testator’s propo-ty. LaAe v. 
son, 2 Mer. 3S6. 

IS. With regard to personal estate, 
whatever is not well given by tbe will falls 
into the residue. It is imtuaterial bow 
it happens, that any part is nudiaposed of, 
whether by the death of a legatee or by 
tbe remoteness and consequent illegality’, 
of tbe bequests Jbeake v, Robinson, 

2 Mer. 392. 

14. Tbe limitations of a particular be¬ 

quest, and those of the residue, may be 
incongruous; but whatever turns out to 
l>e undisposed of, is not tbe less residue. 
Ibid, 2 Mer. 393. 

15. Residue means all of which no 

effectual disposition is made by the will; 
but when the disposition of the residue 
itself fails, to the extent to which it fails, 
the will is inoperative. So, where the 
testator directed his executors to 
.£500, part of his residuary estate, to his 
(laughter, and afterwards erased her name, 
and substituted no other, held that the 
£500 having once formed pai t of the re¬ 
sidue, was in this case undisposed of; but 
that the costs of ascertaining the right 
must be paid thereout, in exoneration of 
the general residue. Skrymshcr v. North- 
cote, 1 bwan. 566'. 

1 Wil. 248. 

III. What words witL tass an ab¬ 
solute Interest. 

1. Ij'gacy to trustees to be put out on 
security, the interest to be paid to A., 
and in case she marry or die, the interest 
to be paid to B, an infant, in trust for her 
till she came to tbe age of twenty-one 
years: held that B was absolutely entitled 
to the legacy. Hale v. Beck, 

2 Eden, 229- 

2. Bequest of £30,000, South An¬ 

nuities, upon trust, to pay tiie dividends to 
A., until an exchange of certain lands shall 
be made between him and B.,aiid then the 
capital to be equally divided between 
them. B. dies before the time limited by 
the will for making tbe exchange ex¬ 
pires. Held that A. is abspkilely entitled 
to tbe whole legacy. Lowther v. Corett- 
dish, j «£dea^ 99. 

3. Residuary bequest in trust for the 
use and benefit of A. and in oLher 
de^h, to be equally divided 

children of B. If A. survives 

she vtiU be. entitled, under this' bequesi. 
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tbe absolute interest. Ommanttf v. 
Bevau, 18 Ves. «9l, 

4. Indefinite bequett of tbe dividends 
gives tbe absolute property of stock* 
Page X. Leapiugxnell, 18 Ves. 463. 

5. Legacy in trust to be laid out in 

stuck, Uie dividends, aS they conte due, to 
A. fur life, and after her decease, to pay 
the principal according to her appoint¬ 
ment by trill or otherwise, with power 
tb her to purchase with it an annuity, 
with the approbation of the trustees, but 
Out to sell It. A. has an absolute power 
of disposition, and Iter bill was held a | 
sufficient iudicativin of her intention to 
take the whole, making a formal appoint¬ 
ment or writing unnecessary. Irwin v. 
ftfrrer, i9Vcs. 86. 

6. Bequest of the produce of a fund is 
a gift of that produce in perpetuity, and 
consequently of tbe fund itself, unless 
there is something on tbe face of the will i 
to show that was nut the intention. 
JIdamsan v. Armitage^ 1 y V^es. 418. 

Coop. 285. 

f. A bequest to L. A. of the ** balance of 
Kiy account, with tbe interest thereon, to 
be vested by my executors in the bunds of 
trustees whom they shall choose and 
1 aine, lire iucoinc arising therefrom to be 
fo. her sole use and benefit," is an abso- 
liite interest, and not a life estate* merely ; 
the prior gilt of the sum nut being limit¬ 
ed by the subsequent mention of its pro- 
du. e, and the direction as to trustees Ireing 
duectory and not restiictive. Adamson 
V. Armitage, Coop. 283. 

19 Ves. 4it5. 

8. The testator gave all his real and 
pel tonal estates ** to A. and his male is¬ 
sue; for want of male issue after him to 
b. an>i hit male issue.*' These words 
give to A. the absolute interest in the per- 
swMi) e^ate. Dmn v. Peany, 

1 Mer. 20. 19 Ves. 545. 

9* Bequest of personal property, in 
trast fin* A., a feme covert, for her scpalratc 
use; with a power of disposing thereof 
by a will, (etcept to particular persons.) 
“ And in cose she dies without a will^ I 
give all that may remain at her decease 
to fi, foUowcd • by a gift of “ all the 
rest and residue** to A., who is appointed 
cxeeatHx. A« takes the absoljte interest 
it'tile property, abd note power of dis- 
poeitidti merely. And the gift to B. of 
•* ail that May rebiaia af her deevas^’ ii 
atsW for uweerhdMy. BtAl t. 

1 Mer« 3i4. 


10 . Where pmonal estate is |^vw by 
will in words which would direcUy or 
constructively constitute an estate tail ill 
land, the absolute interest in such per¬ 
sonal estate will pass to him who. would 
be the first tenant in tail. The testator 
hav'ing declared bis intention that the 
principal should never be broken into, 
but the interest only to be received is not 
bufiicienl to turn tbe “ heirs** into te¬ 
nants for life, and is equivalent to a de¬ 
claration os to an estate tail, that no heir 
shall alien; but if tbe words “ for life** 
had been added to the words “ heirs 
male,” it would have operated as a gift 
for life only. Britton v, 2’wining, 

3 Mer. 176. 

11 . Whatever would directly or con¬ 
structively, constitute an estate tail in 
land, will pass an absolute interest in per¬ 
sonal property. Ibid, 3 Mer. 183. 

12. A gilt of “ all testator’s stock of 
cattle, horses, and carriages," to his wife 
absolutely, and a subsequent gift of Lis 
farm, “ and stock and crop thereon,*’ to his 

j said wife, during widowhood. Held, th« 

1 live stock upon the farm given to the wife 
during widowhood, passed to her absointc- 
ly under the former clause. liandaH x. 
iiusseil, 3 Mer. 19 O. 

13. A specific bequest, for life, of 

things, *' qu(c ipso vsu consumuntu >is a 
gift of llie property, and there can be no 
limitation over after a life interest in such 
articles: but if included in a residuary 
beouest fur life they must be sold, and 
the interest enjoyed by the tenant fur life. 
Ibid, 3 Mer. 194. 

14. A gift for life of a chattel is now 
construed as a gift of the usufruct only; 
but where the use and the prrqieity can' 
liave no separate existence, the old rule 
must still prevail, that a gift for life car¬ 
ries the absolute interest; in this case, 
wiiere the gift was of a leasehold farm and 
stock and crop thereon, an’ inquiry was 
directed to ascertain of what the stock and 
crop of the farm cousisted. Ibid, 

3 Mer. 195. 

15. Where in a Will tbe first gift of a 

residue is absolute, and subsequent words 
restrict it to a life interest, upon a contin¬ 
gency which had not taken place at the 
time the legacy accrued: Iwld such subse¬ 
quent words, are no restriction on the^ 
preceding ebstdute bequest. Forbes v. 
Ball, S Mer. 43/. 

16 . IMqiiMt of £$009 to irastcfls in 
trust, to be by them eWiployM in purchas- 

• N N 
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ing in their names, upon the life of tes¬ 
tator’s brother, an aiinuily in the govern- 
ipent life annuities of the value of it‘3000, 
to be paid to iiim every six inonlbs dur¬ 
ing his life; and also, a fartlier sum of 
j£i2000 for a similar annuity for the same 
persoiii but authorising the trustees to 
apply the £*20(0 in any other inannei 
for the advantage of the annuitant, with 
his consent. Held, that the brother was 
entitled to have the £2C00 paid to him 
absolutely. Palmer v. CrauJ'ord, 

Q Wil. 79- 

. 1The testator was in the hahit of 
allowing his brother, who resided 'n Hol¬ 
land, an annuity of 3200 guilders, 
(ainnunting to £300); and after the date 
of Ims will, he, by letter, directed his 
agents there to continue the annuity till 
lus executors should have arranged his 
uflairs, and he left a written pajter to the 
same effect. The brother survi »d the 
testator three years, and during that time 
received the annuity of 3200 guilders fiom 
tlie agents in Holland, but no goveiiiuient 
life annuity was ever purchased, the bro¬ 
ther l>eing unable to come to Kngland to 
Httend at the annuity office. Held that 
the brother's representatives were entitled 
to the £3000, and interest, deducting the 
raotiey paid to him by the agents in Hol¬ 
land. Ibid. 

18. Request of personal estate in trust, 

to pay the interest to tlie testator's widow 
(hiring her life, and on her death to pay 
and divide the trust-monies unto, and 
equally between testator’s daughters, for 
their own use and benefit absolutely, and 
m ifase of their death or the death of 
either of them, leaving a child or chil- 
diren living, to apply the interest for the 
niaintenance of iu?h children till 21, 
tlicn to divide the tnist-inoiicy a along 
them; expressing that the testator’s in¬ 
tention was, that the children of his 
daughters should be entitled to the. same 
ahttres to which their mother would be 
entitled if then living, with an ultimate 
tryst in case of. the death of the testator's 
daughter without leaving issue living at 
l})«r respective deaths, or of all their chil¬ 
dren dying minors. Held that the tee- 
tahar’s daughter, having survived his wife, 
liecame entitled to the absolute interest. 
GaUand J^<mard, 1 Wil. 

1 Swan. J^l. 

19 . An unlimited bequest of the in¬ 
terest of stock, paMes the principal 
ahko.' Stfclck V. Waitm, 

i Mad. f53. 


20. The testator directed estates to be 

sold, and thepiodure, together with the 
residue of bis real and personal estate, 
to be divided equally tmiongst bis sons, 
by name, share and share alike, as te¬ 
nants in common, and to the issue of their 
6.:veral and respective bodies, lawfully be¬ 
gotten ; but in case of the death of any 
or either of them without issue, lawfully 
begotten, living at the time of bis or tbeir 
respective deaths, then the part or sbaie 
of him or them so dying, to go to the. 
survivors and survivor equally, share and 
share alike, and to the issue of their se¬ 
veral and respective bodies, lawfully be- 
gottfn: held, that the bequests to the 
four sons passed absolute interests, with 
benefit of survivorship, in case any or 
either of them died without issue living 
at their death respectively. Lyon v. 
Mitchell, 1 Mad 467. 

21. Request of personality to A. for 
life, and after A.’s decease to the heirs 
male of A.’s body, lawfully begotten, 
for ever; and for want of sorb issue, to 
U. for life, &c. A. takes the absolute 
interest, and the bequest over to B. is 
void. 'J’olhill w Pitt, 1 Mad 488. 

22. A gilt by will of the interest of 
personality, v ilhout limitation, passes the 
principal, unless there are words used to 
confine it to a life interest; therefore, 
where the interest of a residue was given 
to testator’s inolbcr for fife, and after her 
lieath to C. C.: held that C. C., after the 
death of the mother, took the property 
absolutely.. Clough v, Wynne, 

2 Mad. ]8&r 

23. Bequest to M. S, of “ £QOOO 
stock, of my four per cent.: and in case 
of her death,” the said X2000 to he 

I equally divided beti^een the children: held, 
the words, *' in case of her death,” meant 
death, so as not to be capab)e of taking 
the legacy; that it, death in the testator’s 
' lifetime; and therefore, surviving the tes- 
ta|pr she took absolutely. Slade v. Aft/- 
I tier, 4 Mad. 144. 

I 24. Legacies to “ C.y and to the heir 
j of his bodyto M. “ to be secured to her, 
i and the heirs of her body ;** to,F. “ and to 
her issue,” are absolute legacies. Crow- 
fbrd V. Trotter, 4 Mad. 36l. 

25. liOrd Vei-e bequeathed certaim 
' cba'-tels |o trustees in trust, for liis . 
for life, then to bin son for life, ** and after 
tbe decease of tbe survivor, in trust for 
such person as tlipuld firom time tQ time 
bd Lt^d V.erej it being injr will and in- 
^tention tliat tbe same should, after the 
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decease of my wife, go and (le held with 
the title of the family, as far as the rules 
of taw and equity will permit." The 
testator at his death left his wife and son 
surviving, and also two children of his 
son I'be wife and sou died. The eldest 
grandson afterwards died, leaving issue, 
a son, who died under twenty-one, the 
second grandson being still living. Held, 
that it was a direct gift of the chattels, 
and not an executory trust; and that the 
son and eldest grandson took only life 
interests, and that the great grandson 
deceased, took the absolute interest. 
Lord Deer hurst v. Duke of St. Albans, 

S Mad. 23 2. 

S6, Bequest of residue to testator’s 
wife, requesting her to leave, at her death, 
jg200 “ to each of the Miss N.s, and 
the remainder of her property to my ne* 
phews, G. &c W. Eade.” Held, a valid 
bequest to the Miss N.s. but that the 
widow was entitled absolutely to the re¬ 
mainder, in exclusion of the nephews. 
Eade V. Eade, 5 Mud. 118. 

IV. Lira iNTEaEST. 

1. Bequest of money in the funds, in 
trust for an infant, and for such yo'unger 
son or suns as the infant should have, 
equally to be divided between them; and 
in case there should be but one younger 
eon, then the whole to him. The infant 
takes only a life int rest, subject to which 
his younger children take the whole. 
Garden v. Fultcney, 2 Eden, 323. 

2. A bequest to the sole use of N., 
or of her children for ever. Held, that 
N. took an interest for life in the le¬ 
gacy, and that It belonged to her children 
after her death. Newman v. Niglilineale, 

1 Cox, 341. 

3. Bequest of an annual sum to be 
raised '* for the support of the children of 
J. H., to be paid them from time to time 
as their necessities require, without llb< 
gard to their father or mother." This can¬ 
not be restrained to any thing short of a 
life interest, though it was probably in¬ 
tended to be for their minority only. 
Alexander v. AFCuUock, I Cox, 3«) I. 

4. A beqpest of residue to be invested 
in government securities, and the interest 

to be paid only to bring up and educate 
M., her uncle to be her guardian, and the 
said M. to have the said -interest to main¬ 
tain her as long as she lives single, and no 
child i and wlau it shall jpleuss (xod to 


call her, that money shall comS to rhjr 
brothers and sisters children." Held, 
that the interest of the fund was well 
given to M. for life, but that she had no 
claim to any part of the princiffal. Bird 
V. llunstm, I Wil, 456. 

5. Bequest of residue of real and |)er- 
sonal estate unto L. J., to be placed at in¬ 
terest until twenty-one, or marriage, and 
then the whole, with the accumulation, 
to be paid to ber, to and for her use 
during her life; and after her decease, 
unto the heirs of her body, lawfully be¬ 
gotten, equally to be divided between 
them, share and share alike, and for de¬ 
fault Ilf such issue, or in case of the 
death of the said L. J. before twenty-one, 
or marriage, such residue to J. C, and 
his heirs for ever. Held, to pass only an 
estate for life to L. J. in the residue of 
the personal estate, and not to her sepa¬ 
rate use; and she being married, and ber 
husband a bankrupt, proposals were di¬ 
rected for a settlement on her and her 
issue. .Jacobs v. Amyatt, 1 Alad. 37n,(«). 

6. A legacy to S. “ and to her heirs." 
The word “ heirs" being used as s^noui- 
nious with children, imputing that they 
are to take after ber death, it was held,U».iC 
S- was only entitled for life, with remain¬ 
der to her children. Cra-xford v. Trotter, 

4 Mad. 361 . 

7 . Bequest of household goods, ite., 
after payment of debts, &c., to testator* 
wife, fiir her life or widowhood, with power 
to her to sell the same as she should think 
proper, for her owu benefit, and tlie 
maiiiteiiance of testator’s nejihew and 
daugli.ei-m-law, during their niiiioritj, 
with a bequest over upon the death or 
second marriage of the wife of the same, 
or so much as should then remain to sucli 
nephew and daughter-in-law. Held, that 
the widow was entitled to the residue for 
her life or widowhood, wi.th a power to 
apply any part of the capital for her own 
benefit, and the proper maintenance of 
the nephew and daaghter-in-law during 
their iiiinurities; and that on the death or 
marriage of the widow, the remainder of 
the capital unapplied was well limited 
over. Surman v. Surman, 

5. Mad. 123. 

8. Trust by will of the residue for tes¬ 
tator’s nephew and his heirs, the trustees 
to pay him tlie interest for life; with 
power to the trustees, in case they should 
see it would be for his benelit, to advancet 
hina a ly of the principal fur his ad- 





vancemeui; in Ujfe; <Aa4 in cose no part 
sUonld be advwtieiid, then tbn residue to be 
divided unions Ute neplievirs issue; and if 
he left m) issue, then over.. This is not 
an absolute bequest to the nephew, but 
a life inteiept only, with a discretionary 
power in the trustees to advance the whole 
property. Jiubinatm v. CktUor^ 

15 Ves. 526. 

V, Joint Tenancy, or Tenancy in 

COMMON. 

1. A bequest of personal property to 
urore than one. without words of sever* 
auce, is a joint tenancy. Hviain*. v. Burton, 

15Ves. 365. 

2. Under a bequest over, after an 
interest for life, by words importing both 
a joint interest and a tenancy in common, 
as to three, “ or the survivor, share and 
ahare alikethe period to which the sur* 
vivorship relates, de{>ends not on any 
technical w'ords, but on the apparent in¬ 
tention collected from the particular dis¬ 
position or the general context. Right of 
legatee not bound by mere acquiescence 
under the mistaken construction of the 
executor. Newton v. Ayscovgh, 

19 Ves. 534. 

3. Request to testator’s mother and 

sisters, ** to be divided among you,” 
creates a tenancy in common. Ackerman 
V. Burrows, 3 V. & B. 54. 

4. A bequest to A. and R. with a 
direction that B. shall .during bis minority, 
he maintained and educated out of the 
fund; and that if B. should wish to be 
put out apprentice, a competent sum 
should be raised out of the fund, as an 
apprentice tee, for the nse of B., and in 
part of the share to which he would be 
entitled ; held to create a tenancy in 
eoiumon. Gout v. Lawrence^ 

\Vigli. 395 . 

5. Bequest to two executors and the 
survivor, £ 1000, four per cents, in trust 
for testator’s two nieces, to pay them the 
dividends thereof, from time to time; and 
foom and after the decease of the two ex« 
aoutors, the stock to go to the two nieces, 
their executoi^s, administrators, or as¬ 
signs, equally. The two nieces took ab¬ 
solute equitable interests in the stock, as 
joint tenants, during the lifetime «f the 
eneCutors; and upon the death of the sur¬ 
vivor, Ute trust determined, and the nieces 
^en took absolute legal interests, as te* 
niiutc in eomutou. Gardiner v. But, 

3 Mad. 425. 


' Vf. SVRVJTORSHm 

1. Testator gave legaries te his three 
children, payable after the death of his 
executrix, and if any of' the ebiidteii 
should die unmarried, and without issue, 
before the death of the executrix, the 
legacy to go to the sniviving chMreti, 
One of the daughters marri^ hut died 
without issue in the lifetime of the exe¬ 
cutrix. Her legacy survived to the othes 
children. Jiepmrth v. Ttyhr, 

1 Cox, 112. 

2. Words of survivorship in a legacy, 

are to be referred to the period of division 
and enjoyment, unless a special intent to 
the contrary it to be found in ’the will. 
Cripps V. Wolcott, 4 Mad. 11. - 

3. Jf there be no previous life estate 

given in the legacy, the pcrii^i of division 
is the death of the testator, but if a pie- 
vioiis life estate is given, tfaen the period 
of division is the death of the tenant for 
life. Ibid, 4 Mad- 15. 

4. Devise of real estate to be s«>ld 

after the death of tenant for life, and be¬ 
quest of specific sums out of the produce, 
to several grandchildren and a child, and 
of the residue to other children, to be 
respectively paid at 21, or marriage. 
“ But if any of ray said children or gra«d- 
cbildren shall happen to die before the 
time of such legacy becoming due and 
payable, then 1 give and bequeath the 
share or part of such child, or children, 
or grandchildren, so dying, unto and 
among those that shall be then living, 
share and share dlike." Two of the 
children died before the testator: their 
shares are to be divided «nong tb« 
other children and grandchildren equally. 
Walker v. Maw, 1 J. dr W. 1. 

5. No implication that the survivor¬ 

ship was to take place amongst the chil¬ 
dren and grandchildren, distinctly, from 
the inequality of legacies, or from the 
bluest to each class being made by dis¬ 
tinct clauses. Ibid, 

6. Bequest of an annuity to the chil¬ 
dren of A. in equal shares and propor¬ 
tions, to continue during their joint lives, 
and the life of the earvivor of them. The 
children take as tenaats in eanimoa, and 
there is no survivorsbi|} between them, 
by implication; thcr^re the ehtte of 
one dying goes to its representaiurc. 
James v. RandoU, } J. dc W. 100. 

7 . Gift of real end personal esUt«v 
after e-life interest to testator's widow, te 
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tnipteea, to be ctwvorted into money, and 
divided among several persons named, and 
tbo survivors or survivor of them. I'hnse 
only are entitled, who survive the widow. 

Hog^on V, WhUgreaoef 

1 J. & W. U 6 . 

VII. Specific. 

1. A legary to a natural daughter, of 

** ;£5000. sterling or .S0,000 current ru¬ 
pees." afterwards described as “ now 
vested in" East India bonds, and again 
mentioned as “ the said sum of £bOOO 
or 50,000 cm rent rupees.’’ This is not 
a spentic but a general legacy, or dennm- 
strativc legacy, with a lund pointed out 
fur payment. This construction favored 
by the testabrr placing himself in loco 
parentis, and intending a provision at all 
events, and hy there being another legacy 
of £33 tS, “ which said sum is in two 
bills" &c., which is clearly specific. GiL- 
Liume V. jidderlcp, 16 Ves. .334. 

2. Residuary bequest of the personal 

estate not herein before specifically dis¬ 
posed of, not specitic without a clear indi¬ 
cation of that intention. Bootle v. liluif 
dell, 1 Mer. 23/. 

19 Ves. 532. 

3. A legacy of £60, for a ring, is 
not a specific legacy, and will therefore 
carry interest with other pecuniary lega¬ 
cies. Apreece v, Apreecc, 

1 V. & B. 3G4. 

4. There is a distinction between the 
specific bequest of a debt, and legacies 
out of it. Smith v. Fitzgerald, 

3 V. B. 2. 

& The same legacies may be specific in 
one sense, as out of a particular fund; 
and pecuniary in another, as of definite 
sums of money; not a gift of the fund 
itself, or auy aliquot part of it. llnd, 

3 V. & B. 5. 

6 , The gift of a sura of money, by 
will, though with a plain referenceto 
amount of the fund, out of which it is 
given, is different from a bequest of the 
fund itself, with all the chances of its 
actual amuu|it« Ihid. 

?• Where the testatrix gave several 
specific -legacies of ** long annuities, 
stock,” though it was doubtful whether 
they ^ere intended as specific levies, yet 
there being nothing in the wiU tq shew 
the testatrix did apt intepd them as such, 
they were so decreed. Miorntp Genet a^ 
wGrole, 9 "Mer. 321. 


8 - TestatM* reciting that he bBs£l500 
five per cents, gives it to A., and tbea 
gives to B. all other his stocks, that he 
might be possessed of at his death. The 
latter bequest is not specific, but is liable 
to debts, in preference to the former. 
Parrott v. Worsfold, 

1 J. & W. 594. 
p. Semble, that a legacy of “ all niy 
stock tbi.t 1 may be possessed of at my 
decease," is not specific. Ih'ul, 601 . 

10. The word “ my" alone ifi. net 
enough to make a legacy specifir,unless a 
particular fund is refened to. 

Ibid, 602 , 

VTII. AcccMOLATirE. ■' ■ 

1. Testator gives to his executor ait 
annuity of £200, charged on Ins real 
estate, and payable at certain specific 
perinds; by a codicil, Htiested by two 
witnesses only, he gives him another 
annuity of £100, payable as inentionerl 
m bis will: held, tliat the executor was 
entitled to both, the latter annuity being 

! payable out of his personal estate. IFright 
V. liOrd Cadogan, 2 Eden, 239* 

2. Generally, legacies given by difterent 
instruments, whether by will and cotlicil, 
01 by two codicils, will be accumulative. 

Fop V. Fop, 1 (lo.K, 163 . 

Haillie v. Butterfield, 1 Cox, 392. 

3. Ai.d for this purpose the probate 

being granted as of a wtll and codicil, is 
conclusive to shew that they must be taken 
as distinct instruments. BaUlie v. Butter^ 
field, 1 Cox, 392 . 

4 Where a testamentary instrument, 
incomplete as a will, appears on tlie 
fare of it to be intended as a subsli- 
lution for a former complete will, the 
legacies given by the latter only, shall 
take .efiect, notwithstanding both instru-* 
ments are proved in the spiritual court* 
Jackson V. Jackson, ' 2 Cox, 35* 

5. Legacies to the same persons by dis> 
tinctiflslruments are arrumulativc, but the 
presumption is subject to be rejieHed by 
internal evidence of the will, as where the 
same sum is given for the same cause, it 
is tlien repetition. But whether the mere 
equality of amount makes it repetitionr^ 
Qwerc, Bmpoa v. Benyoa, 

17 Ves. 34. I 

6. Double vinaUiet, by will, to be 

paid at difierent times or ia a different 
mannes, wc-accumulative. Curnc v, 
Ppe, 1? Ves. 462 . 
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7> ^Vbere tettatrix left three testa- the eoiulition aforesaid. The daughter 
tnenUry papers, the first and last of which died iii the lifetime of her hnabaiid. It 
began with the same forms, and almost was held a contingent legacy, and the 
the same words, appointed the same. contingency not happening it continued 
legatee her executrix by the same de- part of the residue. Bird v. Le Fevrt, 
eciiptioo, and gave, with little variation, 15 Vcs. 589. 

the same legacies to the same persons; 4. In case of a trust to pay the divt- 
the court held the third instrument to be dends of stork to the niece of the t«la* 
intended as a substitution for the first, and trix for life, and after her death to divide 
cohscc|uent|y that the legacies, were not the capital among the brother and sis- 
accumulative. Attorney GenertUs. liar- ters of tbe testatrix, and in like manner 
iry. 4 Mad. 236, to tbe survivors or survivor of them. 

The shares of those who died in the life- 
IX. Leo ACT, contikoent ox time of the niece, passed to their repro* 
VESTED. sentatives. Jlaliifas v. If'iAoR, 

, . , Ves. in. 

1 . Where the residue of the testator s 5 . Legacy to A. at the decease of tes- 

astate was directed to be invested in go- tatpr’s wife, to whom, after other lega- 
vemment securities, and tbe interest paid cics, he bequeaths the whole of his pro¬ 
to his wife, and after her death to be sold, party. This is a legacy vested at the 
ntni the money thereby arising to be di- death of the testator, tbe payment only 
Tided into five equal shares, among his being postponed. Blamire v. Gddart, 
four daughters by name, and bis two 16 Ves. 314. 

grandchildren. Meld that the residue S, A bequest over in case of the death 
vested in tbe daughters during tbe mo- of a legatee, before a certain period, takes 
ther’s life. Hatch v. MUls, 1 effect on the death within that period, 

1 Eden, 342. but during tbe testator’s life. Uumhtr- 

2 . Testator having four daughters, A., stone v. Stanton, \ V. & B. 388. 

B., C., & D., gave .£4000 to each of his 7 , A bequest to executors of £4000, in 
daughters A. and B. t with a direction, trust, to invest tbe same in government 
that if either of them died unmarried, securities, and to pay one*haIf of the in- 
^S,^00, part of the ,£ 4000 , should be terest to A. and the other half to B. diir- 
divi^d among his surviving daughters, ing their Kves; and as their lives drop 
and the child or children of such of them and expire, I direct that the principal 
u should be then dMd. A. died unmar- end interest be reserved and equally divid- 
iM, C. had five children, of whom three ed amongst their children when they shall 
died in the lifetime of A.^ aiid two surviv. severally attain the age of twenty-onp. 
edgier. Hie five children of C. took veefrd A. dies without issue. The entire princi- 
inforests, in equal fifths, of tbe fond, as pal vests in the children of B. on their 
well those who died before, as those who severally attaining the age of twenty-one. 

-•uiwited A. Stanley y, Wue, Smith v.Streatj^U, 1 Mer.358. 

1 Cox; 432, 8. Tbe testator, after making provision 

8 . Testator gave and bequeatbsd -to bis for the maintenance of his children, gives 
daughter, an annuity of £200 for life, aU the residue of hb estkte to his son, 
oTUr and above her provision by marriage to be a vested interest on his attaining 
Witt wment; and in Case she should survive twenty-one ;** and if be should happen to 
her bosbaod, and have no child or children die before twenty-one, then to testatur's 
who should be entitled under the settle- daughter, with remainders over. Held, 
laent, be bequeathed ail his interest in the that as the testator had fixed the time o€ 
smlement and annuity of £200, upon tlie vesting, this Would not vest tifl the leea- 
cwrilageo^ of her surviving her said hu^ tee had attained twenty-one: and the 
hand, and not otherwise, to his said court directed an accnniulatioh of reota 
daughters tkstator then directed that Out and profits. OlanviU v. GUmmU, 
of tbe general residue of hit estate £6S00 > ^ ' f ikw, 98. 

•bwld he invested, for the Use and benefit 9 . Generally, whete then Is no gift biit 
orfatt Mid‘'‘dUttgh{^hr sUeb persons''Us Jiy a directioD to transfer, “ from and. 
EBoim etHitled l^etoy in Jietf knd hiler"’ a given event,- the vestiilE roust ba 
***^ 1 *'^*!*?^ ^’the said airauTty, hot n'ot. pdst'pdiied riiral^r that evefit has hap- 
ta he'Et^wdOr paid otherwise tfaaii upon pensd, uiiless, from paritrnW iwavk- 
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tUncei, a contrary intention is to U col. 
lected. Ltake v. Robinton^ .2 Mef.'S87. 

10. When the gift is only in a dircc- 

tio.n to trustees to pay &c. “ to such child 
or children, &c. as, shall attain twenty- 
five,” or ** upon the attainment of the 
age oi twenty-five,” or from and imme¬ 
diately after such child or children shall 
attain the age of twenty-five,” the interest 
vsilt not vest till the legatee attains She 
age of twenty-five, there being no ante- 
cedent gift of which the testator could 
intend merely to postpone the enjoyment. 
Uid, 2 Mer. 365. 

11. A gift of Jl the interest of a legacy 
furnishes a strong presumption of inten¬ 
tion to vest the capital, and which is nut 
afiorded by a direction for maintenance 
out of the interest. Ibid, 2 Mer. 38(f. 

12. A testator having attempted to give 

to after-born grandchildren, and also to 
postpone the period of vesting till twenty- 
five, which are two objects legally incon¬ 
sistent, the court cannot choose between 
these inconsistent objects, so as to give 
efiect to the one and disappoint the other. 
Jbid, 2Mei.388. 

13. Testator gives all his personal 
estate upon trust, to pay the interest 
to his daughter for her life, and after her 
decease to pay and divide the principal 
among her children, and the issue of a 
deceased child, as she (his said daughter) 
sh(>u]d by will appoint; and in default of 
appointment to be equally divided among 
them, the portions of sons to be paid at 
their respective ages of twenty-one, and 
of daughters at their respective ages of 
twenty-one, or marriage. If no issue, or 
all die before their respective portions ^ 
come payable, then over: the shares are 
so given as to vest immediately in the 
children of the daughter, though liable 
to be divested by all dying under twenty, 
one without issue. The share of a child 
so dying therefore passed to its represen¬ 
tative. V. Bames, 3 Mer. 3^5. 

■■ |4. If a limitation over in a devise of 
real estate, is not to take effect till a 
failure of the issue of all the devisees ii^ 
tail, and the whole is then to go over, an 
inhvence arises that in the luean time 
Uie several devisees in tail are to suc'ceed 
to em:b ctfhV. But tsith respect to per¬ 
sonal property, if a share once vesta, 
though liable to be divested on a contin¬ 
gency, the question of siuvivorahip never 
can arise; tt such cqntin^cy liappens, 
the share goes dveri if the sWe^ re¬ 


mains vested and passes to; perscnal |e» 
preseniatives. Skejf v. Barnet, 

^ 3 Afer. S49. 

15. Advise over Upon a contingeiH 
cy, does not of itself prevent the sbaree 
from vesting in the mean time, provided 
the words of bequest be in other respects 
suilicient to pass a present interest* al¬ 
though such a devise over of the entirety 
may be culled in aid of other circum¬ 
stances, to show that no present iuterest 
was intended to pass. Ibid, 

3 Mer. 341: 

15. Bequest of specific sums out of 
the produce of the sale of an estate to 
several grandchildren and a child, and 
the residue to other children, payable at 
twenty-one or marriage; but if any dio 
before the time of such legacy becoaatng 
due and payable, testatrix bequeathed 
** the share or part of such child or chil. 
dren, or grandchildren, so dying, unto 
and among those that shall then be living, 
share and sliare alike.” A child and 
grandchild survived the testator, but 
died before the tenant for life, their sliares 
were held vested, and transmissible to 
tbeir representatives. IValker 

1 J.& W. ), 

17- Bequest of a legacy to A., tube 
paid at twenty-five, or between twenty- 
one and twenty-five, if the executors 
should think proper, atui maintenance in 
the mean time, with a limitation over in 
case A. should not receive or dispose oC 
it by his w>ll or oiherwise. The legatee 
attained twenty-five, and died intestate,, 
and without having iu his lifetime re¬ 
ceived the legacy. Meld to be a vested 
legucy, and that the limitation over was 
void, lioti V. Most, 1 J. & W. 154. ■ 

, 18. A bequest over iu case of the death 

of a legatee, generally, and not expressly 
referriiile to any certain time or event, 
.'Within or before which such dying must 
occur tp give efiect to such leinaioder, 
held not necessarily to refer to a dying in 
the. lifetime of the testator, but will be 
construed |o as to give efiect to such au 
intention on the part of the testator, as 
may be presumed, from the language .of 
the will,.to have been bis object. Thus 
a bequest of personal properly to A. fiir 
life; remeinc^r to her three children, in 
equal diares;. and in case of the deiUh of 
ei.tbef, ojrMtiy of them,. thesbMe of such 
so dyit^ to go to their children, is a 
vested intereit, jiuliiect to be divested if 
either of the. legatees m Jeammdff dtq 
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during the life of the particular tenant, 
and his share then becomes the property 
of his children, and not of his personal 
representatives. Heevey v. MacLmtgklin, 

1 Price, 264 . 

{See also Slade ▼. Milner^ 

4 Mad. 144. 

19 . A gift to testator’s daughter of an 
mtimity of ^ 120 , the interest of ^4000 
3 per cent, annuities, and a direction for 

the interest, as it becomes due, to be 
added to the principal till she attains the 
age of twenty-one years, except £^0 
per rninum for clothes." The directing ac¬ 
cumulation of the interest ti'l twenty-one 
does not prevent its vesting; and as there 
was no express gift over in case of death 
under twenty-one, the legacy was held to 
be vested. Stretch v. IFatkint, 

I Mad. 253. 

20. Legacy of stock to testator’s wife 

for life, and, after her dea h, one-third 
part of the principal to testators son, if 
he shall be then living, and, if dead, to 
his child or children; and a bequest, in 
the same manner, of one-third to each of 
his two daughters, with a proviso, that 
if either of his daughters should die on- 
married, and without issue, the surviving 
daughter to lake both shares; and if both 
die unmarried, and without issue, then 
the shares to go tt> the son, if living, or, 
if dead, to his childien.’ Meld, that the 
wife having died before the testator, the 
daughters took their shares absolutely 
upon bis death, the contingency in favor 
of the issae being the chance of the daugh¬ 
ter’s dying in the liietime of the wife, 
la^'er V. Edwardf 3 Mad. 211). 

21. Bequest to A. for life, and after¬ 
wards to IJ.; but if he should be “ then’^ 
uead, to C. and D. in equal shares, or the 
whole to the survivor of their.. U., C., 
and D., survived the testator, but died in 
the lifetime of the tenant for life. Held, 
that the particle then” applied not to 
^e vesting, but to the possession, and 
that it was a vested gift to C. and D. as 
tenants in common, subject to be divested, 
if one only should survive the tenant for 
fife. Drome v. Lord Kenyon^ 

3 Mad. 410. 

22. Bequest to testator’s daughter uf 
interest and dividends of personal property 
Inr life, and then to be equally divided 
wnongst bo- three children, or sneb of 
^em as shall be living at her decettse." 
The efaildren all died in the lifetime' of 
the tetMui4ler life, Mid in that event dlie 


alternative part of the clause failing, the 
primary expression, which give the chil¬ 
dren vested interests, took effect. Star- 
gess V. Pearson, 4 Mad. 411, 

X. CoKDtTlOXAl. 

(a) Condition, ichere validt 

1. In the case of a legacy to a feme 

covert, on condition of her Jiving with 
her husband, of per month, and no 
more; but if she lived apart from her 
husband, and withfher mother, £S per 
month. Held, that she was entitled to 
the larger sum, and that the latter condi¬ 
tion, being contra bonos mores, was void. 
Brown v. Peck, 1 Eden, 140* 

2. I'estator gave ;£|000 to D.; but if 

D. should not be alive, and there be cer¬ 
tain intelligence thereof^ the testator willed 
that the same should be divided between 
tlie plaintitfs. D. appeared to have been 
alive at the date of the will, but died in 
the lifetime of the testator, the plaintiffs 
are entitled to the ^1000. Parry v. 
Boodle, i Cox, 183. 

3. Legacy to trustees to pay the interest 

to the separate use of A. for life; tbsh to 
B.'for li''e; and after the death of A. and 
B. the principal to A.’s children; and, if 
no child, to pay the interest to die hus¬ 
band of A. during his life: and after his 
decease, if he should become entitled to 
the interest, then to pay the principal 
over to other persons. The husband died 
during A.’s life, and therefore was nevei^ 
entitled to the interest; but the limitation 
over is goud, this not being the case uf a 
condition precedent, but fixing the period 
at which the legatees over shall take, if 
the husband ever takes. Pearsall v. 
Simpson, 15Ves.29. 

4. Bequest of residue to trnstces, that 
in case S. P. should, within six calendar 
months after testator’s decease, give secu¬ 
rity not to marry A., then, and not other¬ 
wise, such residue to be divided among 
the children of S. P., with a proviso, 
that if S. P. refuses or neglects to giv« 
such security, then the legacy over. ’I'his 
is a condition precedent; and the six 
months are exclusive of the day of tb* 
testator’s death. Lester v. GarlsaHt,- 

IS Vea. 148. 

5. A reriduary beqtmtio A., *' hi case 
she 'should have le^tiniate children, in 
failure -of which" to go over.' A. had 
only oRO child born alive, wf'iOjliedhefbiiS 
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btt; «he was nevertheless entitled. fVail 
V, Tomlinsuti, i6'Ve8.413. 

6 . A bequest of a residue to the testa* 

tnx’s younger children: “ but ui case 1 
shall have but one. child living at the time 
of mv deceaset" or ail but one die under 
twenty'one^ and unniarrieJ, then to ano* 
ther rainily. The having a child is not a 
Condition ; the bequest over, therefore, 
took eifect in the event of the testatrix’s 
death, never having bud a child. Murray 
V. JtlHts, 2 V. & IJ. 313.’ 

7. Under a bequest of stock in trust to 
^ay the dividends to the niece of the tes¬ 
tator, “ for and towards the maintenance, 
edticaUon, and bringing up of her children 
until they shall attain twenty-one; then 
to transfer tlie principal equally among 
them,’' with a beipiest over in default of 
such issue. I Icld, that the dividends are 
payable to the niece, although she has no 
child. Hammond v. Ntamc^ 

1 Wil. p. 1 Swan, 35. 

8. A bequest, the interest of residue, 
‘‘ to be paid duly to M., her uncle to be 
iier guardian: and tlie said M. to have 

interest to mainltiin her as long as she 
remains single, and no child: and when 
it shall pl'.a^e (.mkI to call her, that 
money shall come lo my brothers’ and 
.sistei fi’ children.” The testator liad given 
a legacy to one of his iirothers. field, 
tliat .M. took a life interest, although she 
married and had a child. Bird v. Hun- 
ifon, 1 Wil. 456’. 

0- A legacy; upon condition “ that the 
legatee shall change the course of life he 
has too long followed, and give up all his 
low company, frequenting public-houses, 
dec.” This is a valid condition,.ana such 
an may be en‘orc3d; and the evidence not 
being sufficiently conclusive, an inquiry 
was directed, following the words of the 
bequest. Tuttersdl v. Howell^ 

2 Mer. 26 . 

10. Bequest of ^CSOO to A., to be paid 
to him, his executors, &c. within twelve 
mouths after the death of B,, “ in case 
B. shall happen to survive my wife.” 
The latter words do not couslilule a con- 
clitipn, bet only ’■elate to the time of pay¬ 
ment, and tlterefore do not tnake void the 
legwy. viiesB B. died in the Ufelime of 
the totfttor's wife. Massey v. Hudson, 

‘ ’ ,2 Mer. ISO. 

1K Iq a case where a testator, after 
giving different parts nf his property to 
his three t^iltjrdi, directed the resi¬ 
due of htq estate, real and personal; to he 
equally divided helv.cea Ui6ai| vitb a 


I^ovisd, that, in case of the death of any 
without issue, the dying child’s or chil¬ 
dren’s “ share, or shares” should go oVer’ 
to, and be divided among the survivors'; 
and, by a clause, directed, that any, or 
either of his said children, who should 
dispute his will, should have no benefit 
from any thing therein contained, but' 
the “ share, or shares,” therein before 
given lo him, her, or them, should go to 
the others. The court held, that the 
proviso in the will, as explained by the 
subsequent clause, extended to all the 
interest taken by the children under the 
will, and was not confined to the residue 
only. Hardmaav. Johnson, 3 Mer. 347. 

See also iioldsmid f. Gvfdsmid, 

1 Wil. 140. 1 Swan. 211. 

12. Legacy to three persons, lo be paid 

ns soon as the leguiees should arrive in 
England, or claim the same, provided 
they should arrive or claim the same 
wiiliin three years after the testator’s 
death : and if they should not, part of 
the amount of the legacies lo go over. 
The legatee over filed a bill for the le¬ 
gacy; but the court would not make a 
•ieciec till after a reference to the Master, 
to inquire whether the three persons had 
arrived in Ktiglaiid, or claimed the legacy' 
within the three years. Burgess v. Ho- 
binson, 1 Mad. 17?* 

See also Tulh v. Houlditch, 

1 V. A B. 248. 

13. Legacy, with direction to the exe¬ 
cutor to pay the interest to the legatee 
every year; but the principal •' only in 
case of an establishment or acquisition* 
for him, which seem advantageous to niy 
executor,” with a direction to the exe¬ 
cutor to pay the legacy, although theie’ 
should be ‘‘ at the actual moment neither 
establishment nor acquisition,” is a condi¬ 
tional legacy. Pink v. De Thuisey, > 

2^Iad!l57. 

14. A legacy given upon a condition, 

with a power to the executor, at his oi.'- ' 
crelion, to dispense with the condition, 
does not give the legatee a right to claim 
the legacy without perforn -og the condi¬ 
tion ; and a couit of equity has no autho¬ 
rity to control the. 6xcciitor in the exer¬ 
cise of his discretion. Ibid. 

For Legacies in restraint of Marriage see 
Tit. Makriage {post). 

(fi) Jbcceptance or Fotfdture, 

1. A legatee accepting a conditional 
legacy will he bound by his acceptance. 
Byde v. Bydc, 2 Edcii, ly. I Cu.v, 41. 
OO 
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. 3t Testator gave to his son for his life 
t|ie interest of a mortgage upon an estate, 
of which he was tenant for life in re> 
mainder at testator’s death; and also the 
furniture in certain houses, upon condi¬ 
tion of his executing a release of all claims 
he might have upon the testator’s estate, 
and of bis not contesting the will. The 
son lived fourteen months after the fa¬ 
ther’s death without executing a release; 
and upon his first bearing the will, had 
expressed his dissatisfaction, and an in¬ 
tention of filing a bill; but his never 
having paid any part of the interest of 
the mortgage, and having entered into 
possession of the furniture, and exercised 
acts of ownership, together with certain 
expressions of assent in Ins letters, were 
held to be evidence of his acceptance. 
J^arl of NoTthnmberluml v. Marquin of 
Craabj/f 1 Kdcn, 4S<;. 

3. i^egacy, on condition .hat the lega¬ 
tee notified to the executors his willing¬ 
ness to release his claims: held, that the 
legatee forfeited his right to this legacy 
hy instituting a suit. Vernon v. BetAell, 

S Eden, 110. 

4. Trust by will to permit testator’s 
write to receive interest and rents for life, 
for the maintenance of herself and chil* 
clren; and in case of her marriage, that 
the iiiK-rest, &c. shall not be paid to lier 
any longer, hut be applied hy his oxecit- 
tors and trustees, she being an executrix 
with them, for maintenance of the chil¬ 
dren revoked on her marriage, and i.ot 
restored by a general residuary disposi¬ 
tion to her. Duncan v. Duncan, 

Coop. ‘256’. 19 Ves. 396. 

St, When a period of payment is ap¬ 
pointed, the suhsei|uent failure, or breach 
even of an express condition annexed to a 
legacy, cannot affect the right to receive 
it. Brydges v. Wotton, 

1 V. & B. 138. 

6. Legac3', reciting the probability 
that the legatee was not living, given 
upon express conditioii, that he shall 
return to England, and personally claim 
of the executrix, or in the church porch: 
if. the legatee does not so claim within 
seven years, be will be presumed dead, 
and the legacy will fall into the residue. 
Tvik V. Doulditch, 1 V. & B. 348. 

7 . The legatees dying abroad within 
aeveh^yeors, witbont having returned, the 
legacy will not be consid^ed due, the 
existence of the legatee, tbcMigh otherwise 
appearing-jr-being to be proved by the 


particular meam prescribed by the will, 
and therefore not witbin the cases from 
the civil laws; where, the and being Ob* 
tained, the means were not essential. 

Ibid. 

8. Legacies given, to be paid as soon 
as the legatees should arrive in England, 
or claim the same, provided they should 
arrive or claim within three years; and if 
they should not so arrive or claim, then 
the legacies to fall into the residue. 'The 
condition is not performed by one of the 
legatees arriving in England, and making 
his claim after the time specified, al¬ 
though ignorant till then of the will, or of 
the testator’s death, and no advertisement 
for legatees. Burgess v. Rtdnnson. 

3 Mer. 7. 

XI. CitAftCED ON Land. 

1. Testator charged his real estate with 

iClOOO, tobe applied as the residue of 
bis personal estate was thereinafter direct¬ 
ed. He then gave the residue of his per¬ 
sonal estate, after his debts, legacies, and 
funeral expense? were paid to certain 
trustees, for the benefit of his relations, 
in manner therein mentioned. The per¬ 
sonal estate was insufficient for payment of 
his debts. The AT000 is payable to the 
trustees for the relations, without being 
subject to the claims of the creditors. 
Killet V. Ford, 1 Cox, 443. 

2. Where a former will makes a charge 
of legacies generally on laud, and a sub¬ 
sequent will giving legacies is not attest¬ 
ed so as to affect the land; yet the gene¬ 
ral charge of the former shall include the 
legacies given by the latter. Otherwise, 
wherU the charge is made of particular 
legacies. Jackson v. Jackson, 

2 Cox, 35 . 

3. Devise of copyhold lands to A. 
charged with a legacy to B.; A. sells the 
estate, without having discharged the le¬ 
gacy. On a bill filed by B. the legacy, 
interest, and costs were decreed against 
the purchasers, with an inquiry as to 
whether A. bad received the wbiole pur¬ 
chase money, and in that case a decree 
over against A. Newman v.Nkaf,' 

l 340. 

4. Generally, kgaciet Ifotpi tio ehar» 
on the real estate, to aflict' the hdlr '(W 
visee, unless the testator fads showh a 4nti- 
nifiest intention to that e&ct; but where 
the testator gave all hii' real and personal 
estate to his wife for her life, trending 



Chargedm hand. [LEGACYXll. XIII.XIV.] Jntilimi vpon. f83 


tbem tog«tti«r a» euie 6tnd, and after faer 
death gave certain pecuniary legacies, and 
then tlie rest, residue, and remainder of 
his real and personal estate to bis nephew, 
continuing to treat them as one fund, 
after bis wife’s death. The conn held the 
legacies a charge on the real estate. 
Bench v. Biles, 4 Mad. 187. 

5. Where regard bung bad to all parts 
of the will, it appeared to be the testator’s 
clear intention to charge a particular le¬ 
gacy on bis lands, in exemption of his 
personal estate, and the lands proved in¬ 
sufficient, yet the court held that it could 
not supply funds by making the personal 
estate hable. Oiltins v. Steele, 

1 Swan. 24. 

6 . Where a fixed, independent, distinct 
intention to give a legacy, is clearly mark¬ 
ed, the legacy may stand, though the 
fund out of which it is directed to be paid 
does not exist. So a legacy of £10 a- 
year to a servant, to be paid, first, out of 
a real estate, which fails, and then out of 
a government fund, of which the testator 
possessed none at his decease, the legacy 
V IS decreed out of the general personal 
estate. Mann v. Copland, 2 Mad. 223. 

XII. Charged with Debts. 

1, 'festatrix having made several spe¬ 
cific bequests of stock, gives the residue 
of her funded property, after the pay¬ 
ment of debts and legacies, to A. She 
gave the residue of her real and personal 
estates to others, and directed one parti¬ 
cular legacy to be paid out of the stock. 
Held that the residue of the stuck was 
the primary fund for payment of debts 
and legacies. Cheat v. Yates, 

1 J.& W. 102. 

2. The testator gave specifically, 

parts of his personal estate, chargeable 
with his debts and legacies, and gave the 
residue of bis personal estate to another: 
the debts and legacies fall upon the speci¬ 
fic gift, and not upon the residue. Browne 
V, Groombridge, 4 Mad. 495. 

XIII. Exempt or Duty. 

1, A legpcyof £3000 to trustees upon 
tru^ to invest and pay the interest to A. 
for jife, 4una after her death to transfer 
t)» priaeip^ to B, Under a decree, this 
1 ^ 0 ey in paid into court, and invested in 
stock, it) the name of the Accountant- 
General, previously to the impesitMii of 
the. duly oa legacies, by 20 Geo. 3.c. 


28, B. being then ED infant, and there- 
fore, incapable of discharging the trustees. 
This is a sufficient appropiiatim of the 
legacy within the words of the act of 
48 Geo. 3, c. 149, “ paid, retained, satis¬ 
fied, or discharged,” beffire the lOlh of 
Octolier 1808; and, therefore, no legacy 
I duly was chargeable upon the legacy, 
when it became payable. Hilly. Atkin¬ 
son, 2 Mcr. 45. 

2. Where the testator by a codicil ex¬ 

presses his wish to increase a legacy of 
£4000, given by his will, exempt from 
the legacy duty, to£5000,and then revokes 
the gift of £4000, and gives £5000 upon 
the same trusts, &c. and by a second co¬ 
dicil, expressing that he is desirous of 
further increasing the same to £6'0©0, he 
revokes the gift of £5000, and gives in 
lieu tliereof £6'000, upon the same trusts, 
&c. this is not a revocation but substi¬ 
tution in each instance, and therefore ex¬ 
empt from the legacy duly in the same 
manner as the original legacy. Cooper 
V. Day, 3 Mer. 154. 

3. A testator having directed legacies 
to be paid at the expiration of six months 
after his decease, “ without deduction, 
the legatees are entitled to the full amount, 
and the legacy duty must be paid by tha 
executors. Barksdale v. Gilliat, 

1 Swan. 562. 

4. A legacy bequeathed to be paid out 
of the rents and profits, and the produce 
of sale of a real estate, devised to be sold 
for the payment ol such legacy inter alia, 
being in a subsequent part of the will di¬ 
rected by a general clause, extending to 
all the legacies before given, to be paid in 
full, free ot the duty. Held tliat the duty 

! on that particular legacy must be paid 
out of the same fund and not out of the 
personalty, the exemption from the duty 
being an angmentalion of the legacy, and 
therefore payable out of the .sped fie fund. 
Noel V. Lord Ilcnky, 7 Price, 241. 

XIV. Imterest vpok. 

1. Devise to A. for li', with remain¬ 
der to his first and other sons, hi tail; re¬ 
mainder to bis daughters, in tail; and, 
in deiauU of such issue, the premises to 
. stand charged with two sums, to be paid 
after the tiroth of A. without issue, and 
; subject to such charge over, with a power 
to A.^ of jointuring the whole estate, 

I which be executed. A. dying without 
|i tssBc, bdd that the saois'Char^, carried 
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.intere^ only from the death of the 
Jointress, who survived A> Jiepmith v. 
Meynckf 1 Eden, 48. 

2. It is the invariable law of the court, 
that where a legacy is given by a parent 
to a child otherwise unprovided for, the 
child shall have interest by way of main> 
tenance, from the death of the parent, 
and a direction that if the child die before 
the time of payment, the legacy shall, not 
be raised, will not prevail against tbe 
general rule. . Carp v. Askew, 

1 Cox, 241. 

3. But if the parent makes an express 

provision for maintenance r it of nuother 
fund, the legacy shall not carry interest 
until tbe time of payment. li'pHch v. 
Wpnch, 1 Cox, 433. 

4. Legacies to the testator’s maternal 
grandchildren, though not so described in 
the will, to be paid as they respectively 
attain the age of 23, and if .'jey die before 
that time their respective legacies to sink 
into tbe residue. These legacies will not 
carry interest before the time of payment, 
nor entitle tbe legatees to maintenance. 
Descratnbes v. Tomkins, 1 Cox, 133. 

5. Legacy to children with interest 

from the testators death, a child in 
ventresa mere held to be entitled to inter¬ 
est from tbe birth only, liawlins v. llau.- 
lins, 2 Cox, 425. 

. 6. Inteiest upon a legacy to a wife or 
a natiirul child, not allowed from the tes¬ 
tator’s death, as it is in favor of u legi¬ 
timate child, by way of main tenance. 
Lowndes v. Lowndes, 15 Vcs. 301. 

, 7* Testator, by will, charged his real 
estate with tbe payment of simple contract 
deUfs of bis brother, ntuiiing the sums and 
persons to whom payable; these will be 
considered as legacies, and as such carry 
interest from the death of tbe testator, 
t^t 4 per cent. Shirt v. Westbv, 

is"V’ei. 393 . 

8. Interest was given from testator’s 
death upon legacies to his grandchildren; 
by implication, wbere the object was pro¬ 
vision and maintenance fur tbe legatees, 
t}iey being described as ipfant orphans, 
add spme of them as illegitimate. HUl v. 

3V. &B. 183. 

; i). The t^tator gave ;£500, without 
a|^ int<;f^ m trust lor A., provided tbe 
Sa^ should be claim^ within five 
aj^.hif fd^b. ..Bat in case. ^ same 
•Miu^;, hu4 . |e dainied within live years# 
then lia,gave the same, without mttsnsj, 
as a^pdv!^,to legacy aot 


claimed by A. within tbe five years, is 
payable to B.> with interest, from the ex¬ 
piration of tbe five yeais. Careless v. 
Careless, 19 Ves, (lOl. 1 Mer*384. 

10. Where no direction is given as to 
surplus interest of a legacy, where the 
capital is made payable at a future time, 
such surplus interest tails into the residue; 
for though the interest of a residue goes 
with tbe capital, that of imticular legacies 
does not. Leake v. liobinfon, 

2 Mer, 384. 

11. A sum being bequeathed on trust, 
towards the maiiitenaiue and support of 
an adult, who was separated from her hus¬ 
band, the testator’s nephew, with separate 
allowance, on condition of maintaining 
her children, and assisted by a voluiitory 
annuity from the testator during bis life, 
and the maintenance and educatimi ot her 
children until tbe youngest should alta<n 
21, and after that event to her as long os 
she remained the,wife or widow of her 
then present husband, with a direction in 
case of her death, or marriage befoie that 
event, to the trustees, to take tbe children 
under their care: held that such legatee 
is not entitled to interest from the death 
of the testator, the exception to tbe 
general rule in case of legacies by persons 
in loco parentis not extending in favor of 
an adult legatee, and tbe will expressly 
directing payment to certain annuitants 
within a year irom Uie testator’s death. 

Raven v. Waite, I Wil. 204, 

1 Swan. 553,, 

See also Lowndes v, Ijyandes, 

15 Ves, SQL 

12. I,pgacies to infants, payable at 21, 

with benefit of survivorship in tbe event 
of death undea* that age, and a power to 
tbe executors to apply any part of, the lega¬ 
cies tow’ards the maintenance of Uie lega¬ 
tees# held to bearinterest from tbe death’of 
tbe testatrix, tbe infanta being her cousins, 
and destitute of other provision,' PtU v. 
Fellows, 1 Swan. 56'1. 

13. Tenant for life of« residue, undtr • 

will, has no claim to interest until one 
year after tlie teslgtor’s death. .Stott v. 
Llollingworth, 3 'Ma^ ]6l. 

14. Testator,, niter ,dew^ing lands! to 

uses in strict settlemcjnty gtwil. tbe resitbui 
of his j^rsonalty b 

to be settled to tbe same wMie« .IClNs tenant 
for life is not antUlwl te„4hn .interest p£ 
the residue, till one year IrOfii tbe teatat 0 f*a 
death. v, UMesA < . ’ 

..I,’ 
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' 15. The statute 99 ^ <5eo* 9* 

-98, prevents an aecnmulalion, directed by 
will, of interest, during the minority of 
an unborn child. The excess forms part 
-of the residue. HtUey v. Baunistcr, 

4 Mid 275. 

16. I>gacie8 charged on a reversion, 
directed to be raised by sale or mortgage, 
nod declared to carry interest from the 
death of the testator, it not appearing 
from the will that the estate charged was 
a reversion. Davies v. Davies, 

1 Dan. 84. 

XV. Ix VESTMTHT OR APPROPRIATION 
OK. 

1. Where a particular estate is charged 
specifically with a legacy, payable at a 
future day, with interest from the testa¬ 
tor’s death, the legacy shall not he raised 
if the legatee die before the time of pay¬ 
ment. The court will not direct a legacy 
-to be raised out of land before the time of 
payment, although it will secure a per¬ 
sonal fund for a future or contingent le¬ 
gatee. GaviUr v. Slandcnnicke, 

2 Cox, 15 . 

2. The testator guve and bequeathed to 
all the children of his sister, “ whether 
HOW born, or hereafter to be born, the , 
sum of ^’2000 each, payable at tNventy- 
one,” and directs his executors to appro¬ 
priate a fund for payment of those le- 
g.wies; the interest of such fond to be 
ji.ud to his sister utilM the legacies become 
piiS'Uhle. The court will carry into efl’cel 
this intention, in favor of children born 
after the death of the testator, as well as 
tlnrse living at the time of his death, by 
directing fjch a fund to be impounded, as 
will probably be suflicirnt to answer the 
purpose. Dtfilis v. Goldschmidt, 

19 Ves. 566. 1 Mer. 417. 

• 3. Trustees having invested in stock 
a sum -of money to answer litigated lega* 
ties, in pursuance of an order made on 
their own ap{)iication; the piaiiititf, who 
was entitled thereto, not having appeared 
or consented to such investment, this 
was, aevertbeless, held to be an appro¬ 
priation, by which all parlies were bound, 
and that tbS plaHitiif was entitled to the 
sttMt, and benefit accrued from their 
lite, wibsequeikt 4o tile invettment. Bur- 
gest V. Rohmiti S Mer. 9. 

4. ••'nje'codft bdopte, ae*a general rule, 
that the investment of money in the 
three per cent fonsob, is most beneficial 
to. tlie euitore- of the couii, and never 


varies from -this rule without eperial ctr- 
ciimstances ( and therefore, a reference to 
the master to ascertain whether it would 
he most for the benefit of infants, that 
money in the hands of executor sbdiiid 
be laid out in mortgage, was refused. 
iforhury v. Norhury, 4 Mad. 191. 

5. But where the testator bad directed 
llie dividends to he paid to the tenant for 
life, at Ludy-day and Michaelmas, the 
court ordered the money to be laid out in 
three per cert, reduced, since the trusts 
ofthe wi]l,as to the time of payment, could 
not otherwise be convenientiy executed. 
Caldecott v. CaldecUt, 4 Mad. 189. 

6. A reference was made to the master, 
on a legatee's hill, t j compute how much 
slock it would be necessary to set apart to 
answer the legatees: the master made his 
report, but before any order was made on 
the report, one of the infaiii legatees at¬ 
tained the age of twenty-one, and peti¬ 
tioned for his legacy. Slock lial fallen 
sinco the report, and if was held, that he 
was entitled to so much slock as, at the 
time of the petition, would answer the 
legacy. Jiwi v. llardmm, 

4 Mad. 254. 

XVl. Abate.ment. 

1. A devise in trust, to pay several 
persons .€1000 each, 011 the death of any 
in testator's lifetime: in case of a defici¬ 
ency the others abate; but if the devise is 
in trust to pa} debts and legacies, and one 
legatee dies, the trust is for the other le¬ 
gatees, if necessarv, Currie v. Pi/e, 

17 Ves“. 466. 

2. I?evise in trust to sell, but not for 
less than ^10,000; and out of the pro¬ 
duce to pay several legacies, amounting to 
i‘7,800, and including .€200 to chaiities, 
the overplus monies arising from the sale 
to A. This is a specific legacy of £10,000, 
and if the sale produces less, A. and the 
others must abate; the legacies to chari¬ 
ties, being void, fall into the genersd re¬ 
sidue. Page v. Leupingwell, 

18 Vcs.463. 

3. A legacy to A. of *'"12,000, and to 
B. of ^4000. The testator directed the 
£4000 to be paid out of the money in the 
hands of his banker or agent.' A t the 
time of testator’s death there was a suffi¬ 
cient fund in the agent's bands to answer 
this legacy; but the general assets did 
not extend "to the payment of both. B. 
is entitled in a pncriiy in respect of bis 
legaey»tba' fend bdng e^iprupiiated to'its 
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pa^meot. Acton v« Acton^ 

1 Mer. J78. 

4..Uiilas' a contrary intent appears 
npnn the will, it must be praumed that 
the testator considers he has property 
rafScient to answer all his legacies, and has 
an equal inteation that all should be equai* 
]y paid, and such presumption must pre¬ 
vail, unless there a clear intent to the 
contrary} and a direction to pay diilereut 
classes of legatees in succession, at different 
periods after his decease, is not sufTicient 
evidence of such intent; therefore, where 
the testator directed his executors in the 
l^rst place,” to pay all debL< funeral, and 
testamentary expenses, &c. and ** in 
the next place,” to pay certain legacies 
and afterwards,” to raise and set apart 
certain other legacies; and after paying, 
raising, and setting apart the said debts, 
legacies, and sums of money, gave certain 
other legacies out of the sur, lus: and the 
assets proved insufficient to satisfy the 
debts, and two classes of legacies, the 
court held, that as the testator bad ex¬ 
pressed no intention which gave to the 
first class of legatees a claim to be paid 
in full, to the prejudice of the next class, 
the two classes must abate equally; and 
there being no surplus, the latter class of 
legacies ^led altogether. Bcestun, v. 
Bootif 4 Mud. 161 . I 

XVII. Payment of, j 

1 . Where a woman, who is or has been 
tDarrie<], is entitled to a legacy, the court 
ex|>ects a positive affidavit that the lega¬ 
cy has not been in any manner settled, 
brfore it tvill direct payment. Hough v. 

2 Cox, 157, 

9. A legacy of £100 was on motion 
ordered to be paid to a person having a 
general power of attorney from the lega¬ 
tee, without any power autbotising him 
to receive thii lega^ specifically, the le¬ 
gatee bang in tl^ ^st Indies, and upon 
an affidavit, that, at the time of executing 
the. power, the legatee gave directions for 
^.expenditure of this particular sum, 
jfoc the maintenance of his wife and cbil- 
dfWD. Carrv,Eattabrook, 2 Cox, 990. 

9. legacy left by will in a foreign 
c(}Qatry,|md to foreign eoin, must be paid 
according to the current value of that 
com to ^t countiy, at the time the pay- 
naeDt foight to have been ma^, without 
re|faod to the exchauge.or the costs of re- 
nut^acik Aeillegiicyof dO|OOQ sicca ru¬ 


pees, by a will in India, must be paid ac¬ 
cording to the current value of such ri|> 
pees at Calcutta, Cockerell v. Barber^ * 

16 Ves. 46l« 

4. A decree is not suspended by an ap¬ 
peal without a special ground, the subject 
of discretion, therefore a legacy may bo 
paid out of court notwithstanding an ap¬ 
peal. IVay v. jFoy, 18 Ves. 452. 

5. Legacy, on conffition to be void in 
case the legatee should succeed to certain 
estates in the event of the death of A. 
without issue of her body, payment was 
decreed in the life of A. having issue, and 
without security. Fatekes v. Gray, 

18 Ves. 191. 

6 . Bequest of stock to “ bis Majesty’s 

government in exoneration of the nation¬ 
al debt,” was directed to be transferred to 
such person as the King, under his sign 
manual, should appoint. NevsUmd v. 
Attorney General, 9 Mer. 684 . 

7* Where a legacy is left to a feme 
covert, and the assignees of the husband, 
a bankrupt, agree with the executors, 
on a claim made for a settlement, to 
take a jiart only of the legacy, and the 
feme covert dxrs, leaving a child, such 
child is entitled to the residue of the le¬ 
gacy, under the contract. Lloyd v. ff'jf- 
liams, j Mad. 450. 

XVIII. Adef.med. 

See also Tit. Satisfaction (post), 

1 . Slock was, in contemplation of a 
marriage, vested in trustees for the sepa¬ 
rate use of the wife for life, and with full 
power for her to dispose of it by will. 
She made her will during coverture, sur¬ 
vived her husband, and afterwards took a 
transfer of the stock into her owp name. 
I'nis does not operate as a revocation of 
the will, or an ademption of the bequest 
of the stock. Dingwell v. Atkeu, 

1 Cox, 427. 

2. A bequest of a debt is adeemed by 
the debt being paid to the testator in his 
lifetime, whether tbe payment he com¬ 
pulsory or voluntary, or udiether the sum 
be expressed in tbe bequest or the debt 
bequeathed generally, StanUy v. Potter. 

2 Cox, 180, 

3. Testator, by his wHl, nve to his 
nieces A. and B, ** all tfapstodi be bad in 
the 9 /ler ccRte.,beings9foat j£5000,except 
£5007 which be gave to C. and devised 
other spiecigc parts of hn property to be 
sold,, for the |)a ment ol ft certain morte 
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^ge debt : and afterwards liitnsdf cold out 
£2000, part of the £5000 stock, and with 
it paid off the mortgage. This adeemed 
the legacy pro tanlo, and the specific lega¬ 
tees can have no relief from the funds ap¬ 
propriated by the will for payment of the 
mortgage: and A. and D. must bear the 
loss, C. being entitled to her legacy en¬ 
tire. Humphreys v, Humphreys, 

2 Cox, 184. 

4. A legacy of £1000 is not adeemed 
by a transfer, by testator, of stock into 
his and the legatee’s joint names. Wether- 
by V. Diron, Ip Ves. 407. Coop. 279. 

' 5. I'cstatrix, by a codicil to her will, 
bequeathed an arrear of interest, due on a 
mortgage, amounting to £600 and uji- 
wards, “as she computed the same.” 
After the making of the codicil, she lived 
eleven years, and i-eccived interest from 
the mortgagor to the amount of £0' t8. On 
a reference to the master, he found that 
£646: 8; 3 was due to the testatiix for 
interest, when she made her codicil, and 
that a sum to that amount was due to her 
ior interest when she died; but it appeared 
i,r,n affidavit, that the interest received 
by the testatrix after the making of her 
codicil, was so received in respect of in- 
l(*»-cst, as it accrued due after the making 
ot the codicil, leaving outstanding the ai- 
rears of interest due when she made the 
codi 'il; held that such aihdavit was ad¬ 
missible as proof of the testatrix's inten¬ 
tion, and that the legacy was not reduced 
by the receipts of interest subsequently to 
the making of the codicil. Graves v. 
JlughcSf 4 Mad. 381. 

6*. If the testatrix, after making the 
codicil, haJ, in fact, received the interest 
due at the time of making the codicil, 
wlietber the legacy would then have been 
adeemed—Qirare, Ibid- 

7« Wherever a legacy is specific, and 
the specific thing does not exist at the tes- 
tatoi^s deatli, the I^acy is adeemed. So 
id a bequest of two policies on a life insur¬ 
ance, upon trust: this is a specific legacy, 
and is adeemed by the receipt of the 
amount of the policies by the testator in 
his lifetime. Barker Rayaer, 

t> Mad. 208. 

8. Giltbj^ a brother Btandi..g in loco 
parentis, an ademption of a legacy in bis 
will, Moack y. M«((ck, 

; i B. &B. 298. 

A legacy that has h^ adeemed is 
mot set np by a codicil ra^fying the will. 

Ibid. 


Jtnii. XlS.] S8f 

10. Testatrix recited a wish of herself 
and another, that “ £500 which Biey bad' 
then on mortgage” should be given tcf 
S. A. G. and her family, and bequeathed 
“ the £500, and all interest due thereon 
accordingly this legacy is not adeemed by 
their subsequently calling in the mortgage, 
it being merely descriptive of the then si¬ 
tuation of the money, and no ingredient 
of the gift. Lc Grice v. Finch, 

3 Mer. SO. 

XIX. Lapsed. 

1. To prevent a legacy from lapsing 

by the legatee's death in the testator’s 
lifetime, there must be in the will the 
substitution of another legatee in his 
stead. And where the testator gave a 
sum of money which the legatee owed 
the testator on mortgage, and directed 
his executors to give up to such legatee 
all bonds owing from the legatee to him, 
and wliicli should be found in his custody 
at bis decease, with all interest doe there¬ 
on: this legacy lapses by the death of 
the legatee in the testator’s lifetime. 
ToplU V. Baker, 2 Cox, li8. 

2. A legacy charged upon land to be 
purchased with the residue of a personal 
estate, will lapse by the death of the le¬ 
gatee before the day of payment, in the 
same manner as if cliargcd upon lands 
actually purcJiascd. Harrison v. JSaylor, 

2 Cox, 247 , I 

3. The testator, by a deed-poll, bear¬ 

ing even date with bis will, declared a 
legacy lie had given by bis will was so 
given upon special trust and confidence, 
that the legatee, his executors. &c. as 
soon os he or they received the same, 
should pay it over to bis kinsman therein 
named. The deed-poll was not proved 
as a testamentary paper. This is a le¬ 
gacy to the kinsman, and does not lapse 
by the death of the legatee named in the 
will in the testator’s liletime. Inchiquin 
V. French, 1 Cox, 1, 

4. By the law of Scotland, as well as 
of England, a legacy lapses by the death 
of the legatee in the lifetime of the tes¬ 
tator. Hose V. Rose, 17 Ves. 351. 

5. A bequest to the son of the testator, 
on his completing and fully accomplisbbg 
his apprenticeship, with the dividends in 
the mean tirne for maintenance; and in 
case be shall die before ha afcoatphshes 
his apprenticeship, then and in such case 
to the other children. 'Ilie legacy lapsed 
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by U]» death of the legatee, having ac- 
compiielied his apprenticcsitip in the tes> 
lifetime. HumOentone v. Stanton, 

1 V. & B. 385. 

6. A legacy will lapse by the death of 
the l^atee in the lifetime of the testator, 
though he has survived the period at 
which the legacy Was to vest, that event 
not being provided for. Ibid, 

1 V. B. 38.9. 

7 . A bequest in form of a letter to the 
testator’s mollier uiitJ sisters, “ to be di- i 
vided among you." ■ ’i'his created a le- [ 
nancy in common among the moilH-i ar.il ' 
bisters living ul tlial lune , the siiares ! 
of those wlio dietl in (Ijc testaun’s lite* j 
time lapsed. Ackirmun v, Uui ’inis. 

al. I 

8. A bequest by tin: obligee to one of 1 

joint obligors of a debt due on the Ixmd, } 
in these terms: “ 1 remit and for. i.e m j 
T. W. the Sinn of v.iieh lie ; 

indebted to me on his bond . and 1 diieci | 
said bond to be lUlivo'-d up to bon, and | 
cancelled,” is nieicly :i pt'i'jmii.f h to 
T. W. and lapses by his dcatii m ti < in. - 1 
time of the testator; tor n(.tvvu|.5.t;!.!)di!ig ; 
the terms in which it is bequeathed, such . 
a bequest does not operalo by wnv oi 
equitable lelcase, or as an estiiigmsii- 
ment of the debt. 'rheiefoie, tht survivji g ! 
c.u«obligor, and the repicsetilatues ot the i 
deceased legatee, aic not d'.scliarged from ' 
the payment of the money due on the 
bond. Hoh \. lluthr, it r.'ice, 34 . 

9 . A legacy to A , and tcslatui v. died 
his legacies to be paM at tlie end ot { 
one year after the testator’s death, or to . 
their several and lesperlivc heirs," 'Ihm • 
was held to he a merely peiioimt gth. 
and that it lapsed by tlie death of A. in 
the testator's hfetime, Tidv-di v. An< I, j 

5 Mad. 403. 

. XX. Void. 

(tf) For tlnnolcnesi, 

I, Limitation over of personal estate, 
after general failure of issue, is too remote, 
and therefore void. Salkdd v. Vernon, 

1 Eden, 64. 

3. Bequest of the residue to the tes* 
t^r’s daughter, and licr issue, and for 
jftt of Bath issue, over; the limitation 
-wver is too remote, and therefore void. 

' ' 1 Eden, 64. 

'Be^ues^t to’testator's grandsph, to 
bt iiai^ovcd till be sbou^ altaiu the age 


, of twenty-one, -and in case he should die, 
before twenty-one, or afterwards, without 
issue, then the money to be equally 
divided between the testator's sons and 
daughter. 'I'hc limitation is too remote, 
and theiefoie void. Graff v. Shaune, 

1 Eden, 153. 

4. Testator gives leasehold premises to 
his executors, upon trust, to renew the 
lease, and after payment of the rent re¬ 
served, to pay the residue of the rents, 
issues, and piofits, to A., for life; and 
then that the testator's natural daughter 
should have the same for life; and in rase 
,-he should die, leaving no lawful issue, he 
bequeathed the premises to his executors, 

1.0 be M)Id for the purposes of the will; 
iield, I ill' bequest to the executors was not 
100 remote. Taylor v. Claikc, 

2 Eden, C 02 . 

Appointments by will ol a sum 4 ' 
mniK '. to seveial persons upon the death 
of li^Uiiit.K’s son, without issue, or 
witli. ui: making any disposition by will 
f.r liecii, \!ud us being too remote. 

(1 >' t; V. 2 Eden, 205. 

G. lit'ijuest -i! money to testator's wi e, 
ami the issue oi ue,r body, and failing 
suih to such of the testator’s heirs, 
wlioiii hi cbould appoint by written will; 
..nti It hhedini intc-stute and without issue, 
Un-no\er: hiltl that, notwithstanding the 
power, the limituiion (i\er is void, us too 
lemote, and that the wife took ahso- 
lutfiy. JloKsion v. lies, 

a Eden, 2l6. 

7. A bequest of money in the public 
fiim!'^ ;i) A., but in case he should die 
without i<;‘ue, then to be equally divided 
amongst sill h of le.slatrix’s nearest rtla-^ 
tioms, wliich should at that time be living. 
'I'iic bequest over was void, as too re¬ 
mote. Dcstouclics V, Walker, 

2 Eden, 361. 

8 . A bequest of personal estate to A., 

during liis life, and if he has no heirs, 
tlien over; held, the bequeSt over was 
void, ns being too remote. Bodens v. 
Liird Galu'ay, 3 Eden, 297. 

9 . A limi'ution by will, of personal 
estate, after the death of one without 

lawful issue," is void as being tdo remote. ‘ 
Jefery V. Sprigge, . .1 Cox, 62, 

10 . Testatolr gave the residue of his , 
personal estate, to trusteees, fur the use ^ 
of one, for li% and to the lawful hairs’of 
bis body, after hi# deopi^e i. but .U4,caMqf 
his dying .without issue of Id's body; after 
his decease, the teslaidr an shell 
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Mtidue over. I'b's creates a contingenev 
with a doable as|iect, and in the event of 
the tenant tor life leaving no child, the 
limitation over isgood. Trotter v. OtmaUl, 

1 Cox, 317. 

i 1. A bequest to one and the issue of 
yne- body, and in default of such issue, 
the said legacy to be equally divided be¬ 
tween the daughters then living of J., and 
£. his wife. This limitation takes in 
daughters of i. and £. born after the tes¬ 
tator's death, and therefore is loo remote. 
Jee V. i Cox, 324. 

12. I'hc words “ die without issue'' 
have their legal signification, a death 
without issue generally ; unless there aie 
expressions or circuntsuncrs from '• hirli 
it can be collected that tliey are useil in a 
more confinoi sense. Harlot' v. .S’d/Vr/-, 

17 V'es. 4^:?. 

13. Though where a hie tnierest mi!;. ;■> 
given over, upon a failure of jssur, it must 
necessarily he intended a I'ailtirr within 
ike rotupass of that life; yet wh-re rhc 
entire interest is given ovei, the un ie cn- 
. iiinstaiice lh.it o>ie taker o', eoniin .d m / 

] c inleiest, furnisiies no iiniitMlim. .a an 
iiuention to make the wiu.le b<tja-stde- 
;"Cn(J upon the existence ul tiiai poison at 
the. time when the event 'lajijx-ns, on 

hu h the huiitatioii over to lake cd'cct. 

_ .r>es. .is.:. 

t4. Devise for hfe, ami mi dehmlt m' 
issue to another for Me, und in del mlt <jI 
iiK issue remainder over. The Iimitatic:) 
over is void us to the pers<»nal prope. u, 
either as too remote, or giving an < «tatc 
tail by implication. Uidy i 7 \'es. 42> t. 

13. Devise of an estate, charged with 
two several legacies to A. and B , and ip 
case A. or B. d'e without lawJui issue, 
then tl'.e whole of the said two legacies to 
go to the survivor, his executors, vVc. 
A. dies witht'ut issue iu tiie testulur's 
lifetime: held that the legacy lapsed, 
the contingencies on which it was givt-n 
over, L e. the failure of issue, being too 
remote. Matsey v. Hudson, 2 Mer. 130. 

16 . The addition of. the words, 
executors, administrators, &c. excludes 
the presumpti.<n that might otherwise 
arise, that the testator intended a personal 
benefit to the survivor and a failure of 
issue in the survivor’s lifetime. 

1.33. 

17. Gift ovw, after autndefiohe faHiue 
of iuue, is void, HickolU v. Skinner^ 

1*! MS A. for life. 

roBatnder to his children, but M hn »hall 


die without, children living at his deu^b, 
to B. for life, nc/nainder !to her childreo, 
and if she shall die without children living 
at her death, then to her executors, ad¬ 
ministrators, and assigns. By a codicil 
the same is given over, *'after the decease, 
of the before-mentioned persons in my 
will, A. and his heirs for ever, and B. and 
her heirs for ever.” The meaning of the 
word '* hei,'»,*’ in the codicil, is not to be 
confined to clnldren from comparison 
with tlie wi!l, and the bequest over there¬ 
fore is loo remote. OriJitAs v. Grteve, 

1 J. & W.31. 

19 , Test.itn;t !iy lier will liimted cer¬ 
tain e.suies to her daughter, for lilv, 
:e;ii.:.iider f.) biiflt daughter's first and 
■ ilhi.”' sons, sue, essi'.eiy in lai! male; 
reiii:iiii(i“r to daiigliteis as tenants ini 
rooi(,i!>i!, ill Mt! general; .'ind if an only 
biir 'Vii.g ,1 oigii'.ei, to her in tail general ; 
and in dei.nih of ai! such issue of testa- 
Siix's J.iughii-r, to inieti-es for U>00 years, 
upon iru'i, to ra.ic reilain legacies as she 
stiiioli) bequeath by any codicil or codicils, 
iV' .; .i;,t rwar<Js iiy codicil she bequeathed 
•■a;tain “after the decease and 

a 

J.iihi ■ of JShUe’' of her daughter. The 
ii.i >ghur, li.r'ing survived the testatrix, 
died wiliioul Held, that though 

t.ikiiig the expression,after failure ol issue, 
lilei'itily, the Irgacie* would be too remc^^, 
yet tin; te-sleti ix h -vaig created a term for 
the 'jole purpose ot paying the legacies, 
uiaiiisdl ex,<r<',Ortons niipoiting that the 
legacies wtiic iiuiii'dMudy to be paid when 
the turin aroso, wtuch ^as alter failure of 
particular isuiie, the legacies were not too 
rtiin.ii-, hut w^rc payable when the same 
look <;ifect. florae v. Marquis of' Or- 
fiiondi 5 Mod. 99-^, 

(^•) For Uncertainty, 

!. Bequest to the separate use of a 
in.in i'“d woiiKiD, with a power of disposi¬ 
tion by willand in case she dies without 
a will, 1 give all tnat may remain at hiff 
decease to B iollowed by a gift of 
-esidue to A., the gift to B. is void for 
uncertainty. BuU v. Kingston, 

1 Mer. 314. 

See also, Mohun v. Mahm, i Wil. ISl., 

1 Swan. 801. 

(c) Js to Subteribing fFtfnesr* 

1. A legacy to a subscribiogwitneH to 
B will, tbotigb of 4 )ersonai property 0 Al)t, 

I is void uoder the statute 23 Geo. 3. c. 6\ 
wh£ch extends to ail >wills and coAciU. 
Lees SuttmersgiU, l7Ve5 503. | 

p p 
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1. A mother, tenant for life, with re* 

mainder to her son in fee, covenanted 
upon his marriage to settle the estate «>n 
the children of the marriage. The court 
refused to interfere in the execution of 
this covenant after eighty-four years, 
(hiring which the estate bad become in- 
rumbered under the adverse title, and none 
of the parties had asserted their rights. 
Htyworth v. Deem, 1 ICden, .351. 

See also, Milner v. Lord ^Jarewood, 

18 Ves. 259. 

2. Length of time no bar in the ruse 
of fraud. Alden v. Gregory, 

2 Eden, 280. 

3. Length of time and acquiescence may 
be an answer to a demand, in respect of 
misapplication of assets hy executors. 
M*Leod v. Drummond, IJ Ves. l65. 

4. To impeach a decree, directing a 
distribution of assets by an executor, as 
erroneous, the parties interested must 
come in due time. O'Brien v. Grierson, 

2 B. & B. 33(). 

5 Courts of equity give etfect to length 
of lime as bar of suit, by analogy to the 
sta ute of limitations; and though length 
of time does nut aOect direct trusts, as be¬ 
tween trustee and cr«/ifi que trust, yet a 
fonstructive trust may be barred by acqui¬ 
escence, even though the true state of facts 
may be easily ascertained, and the ground 
of relief clear, or even arising nut of 
fraud. Bk’ck/ord v.Wade, 17 Ves. 97. 

6. it is a principle of equity that the 
deihand of relief should be prompt, that 
defendant's reuiedies against others may 
not be liut It would be difBcult to 
maintain, under that principle, upon the 
loss of other remedies, that the party 
could have 'the benefit of a security in> 
valid in law and equity : whether a court 
of equity would take away that benefit— 
Qiuere. Tie Mayor and Commonalty of 
Colchester v. Lowten, 1 V. & B. 246. 

7* Mere possession, even at law, is not 
sufRcient to bar the claim of the true 
owner of an estate, unless there has been 
a disseisii), or something tantamount. 
Ckolamnisley.H, Clmton, 2 Mk. 357 

5. ' % tiw civil law, a mere permissive 
liossession, hovtever long, could aot ^Ve 
a'fi^ by frescciptioD. lUd, 

9. An equitable tijtleinay he banadl^ 


the length of time, but it cannot be shift¬ 
ed or transferred, and no equity can be 
acquired by length of possession merely. 
Uid, 9 Mer. 36o. 

10. So long as a trust su*»ists, the 

right of a cestui que trust cannot be bar¬ 
red by the length of time, during which 
he has been out of possession. The cestui 
que trust can be barred only by barring- 
uiid excluding the estate of his trustee, 
Ibid, 2 Mer. 361. 

11. A party caonot be said to ac¬ 

quiesce ill acts which he did not know 
at the time, that be had any right to 
dispute. Jbidf 2 Mer. 362. 

12. Presumption from length of time 

in favor of long possession of wbatei’-r 
is necessary to constitute a right. Cha/» 
mer v. Bradley, , 1 J. & W. 6S. 

13. Whether the nullum tempus act, 
9 Geo. 3, c. >6, applies to advowsons 
—Queere. Gibson v. Clark, 

1 J. & W. 159. 

14. A settlement made under the direc¬ 
tion of the court, ought to provide for the 
children as well as tor the mother; but 
where that has been omitted, and the or¬ 
der acquiesced in for a long time, it wiH 
not be supplied. Johnson v. Johnson, 

1 J. & W. 479. 

15. An estate subject to a mortgage in 
fee, being in settlement, with an ultimate 
limitation to the right heirs of S- R. A., 
on the expiration of the previous e^|atc, 
eaters, claiming to be entitled undejr the 
limitation, an^.be, and, after his death, 
his son continue in quiet possession, pay¬ 
ing interest on the mortgage for twenty 
years. The devise uf tfie person really 
entitled under the limitation, is barred 
by the length of lime. Marquis 
mmdeley v. Lord CHnton, $1 J. & W. 1. 

Overruling the decistod of Sir W. Grant, 
M. R. upon the same case, 2 Mer. 173. 

16. Adverse possession of an equity 

of redemption for twenty years, is a bur 
to another person claiming the same 
equity of redemption, and works the same 
eifect as disseisb,abalenieiit, or intruiioo, 
with respect toleral estates. * 

f J.& W. t9l. 

, %1, No reHcf i^, sRer twboty 

ye&i^ e^M tn t;aseq^ analogous to those in 
wbtdbA wrUcl' riight would lie at|aw. 

2J.&W. 192. 
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18. Incases seeking » speri 6 c execu¬ 
tion, laches it equally as strong against 
a plaintiff ill not prosecuting, as iu not 
coinniencing a suit. Moore v. Blake, 

1 B. & B. 69. 

19 . Dntay to prosecute a suit from 

1782 till 18 OL ' No step taken in the in¬ 
terval by defendant to dismiss the bill. 
The delay no bar to the relief. Moore v. 
Blake, 4 Dow, 247. 

20 . By the acquiescence of a debtor 
for nineteen years in a lease granted by 
him to secure a debt, he is precluded from 
proving the rent to be at under-value. 
Moronif V. (/Dea, 1 B. & B. 109. 

21 . Where a party rests satisfied with 
an agreement, and for some time treats it 
as fair, it is most material to ascertain 
the time he' first impeaches it; for al¬ 
though he may be entitled to relief, if ap¬ 
plied for in due time, he may lose it by 
his laches. Ibid, 1 B. & B. 118. 

22. The question of under-value is not, 
after a great length of time, cntertainable. 
jyUtoM^t Browne, *-1 B & B. 130. 

23. facts constituting fraud are 

vuown, 'iiwn no subsisting trust or con¬ 
tinuing influence is proved to exist, an 
equitable title is barred in the same man¬ 
ner, and in the same time as a legal tide 
ill a possessory action. Mcdlicott v. 
O'Donel, 1 B. & B. ififi. 

£4. When the inheritor ceetui que trust 
is ignorant of the facts constituting the 
fraud, the trust conti.<uing, he is not barred 
of relief against the trustee by length of 
time. 1 B. A B. 170 . 

25. Length of time is a bar to an 
equitable title. Burke v. Crosbie, 

1 B. & B. 503. 

26 . A decree establishing a charge 

carried into execution, though not pro¬ 
ceeded on for forty years, there being an 
ackdowledgmcnt within twenty years of 
the subsietence of the charge. Barring¬ 
ton V. Q’Brim, 1 B. & B. 173. 

2 B. A B. 144. 

27. When a title to an estate is defec¬ 

tive in the knowledge of a party who had 
acquiesced in it*. the possession under it 
wil^as Bj^ins'. him, he quieted inequity. 
SXine v. OoVgk, I B. & B. 444. 

28. A ddcree, setting aside a sale, not 
carried into execution, from the length of 
time that bad elapsed, and boat the change 
of circamsUbces hy the nte in land, and 
proportiiHiatedeprWiliBdnoltiioiv^y. IBor/ 
•f Bgrmmix .1 B. & B. 3l5» 


29 . Upon a bill by a lessee evicted for 
non-payment of rent seventeen years be¬ 
fore, though imputing fraud, unsupported 
in proof, but praying for liberty to try 
the validity of the eviction at law, by 
the removal of a temporary bar, a mort¬ 
gage of the tenant’s interest vesteil in the 
landlord: held, that he was entitled to 
such relief, there being no equitable cir* 
cumstances to bar him of that right; be 
having acquiesced in ignorance of bis 
rights, and the defendant having, by the 
concealment of a fart, obtain^ a legal 
advantage, which, consistent with good 
conscience, should not be allowed to pro¬ 
tect his title on such trial. Blainer- 
has$et v. Day, 2 B. & B. i04. 

SO. Where the facts constituting fraud 
are in the knowledge of the party, and 
he lies by for twenty-five years, he cannot 
get relief. Ibid, 2 B. A B. 118. 

31. A party acquiescing and receiving 
moi.ey under a misapprehension of his 
rights, not bound by it, as in the case of a 
contract for disputed title, or the com¬ 
promise of a litigated right. Ibid, 

2 B. & B. 128. 

32- In cases of fraud, time, in order to 
bar the remedy, will not begin to niii 
till the party acquires a knowledge of tbe 
facts constituting the fraud. Ibid, 

2 fl.& B. 129 . 

33. A fee farm grant, or lease at a 
fixed rent, was made of mortgaged pre¬ 
mises, by the mortgagor to tbe mortgagee, 
in which there was an acquiescence for 
nearly fifty years : though the transaction 
was of a nature to be set aside, if im¬ 
peached within a reasonable time, the 
House of Lords, affirming the decree be¬ 
low, held, that length of time was a bar 
to the relief. Uickes v. Cooke, 

4 Dow, 16. 

34. Acquiescence for a long time is 

material evidence to show that a contrarl 
was fair, though it be of that kind which 
courts of equity look at with great jea¬ 
lousy. Ibul, 4 Dow, 24. 

35. The change which in a long course 
of time takes place in .‘ue value and cir¬ 
cumstances of property, and the coasc- 
quent difficulty or impossibiUty of doing 
that justice between tlie parties, which 
may be done when transactions are re¬ 
cently cbdleogcd, are reasons why length 
of time » a bar to relief in cases where 
the traotaettODB, If recently impeached, 
would be set aside. Ibid, 4 Dow, 27. 
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(a) Judgmeki Creditor . 16 


by tbR decree. Barivti v, Blgke^' 

S^%B.354. 

II. Personal PROi-EiiTr. 


lit. rRRyONAl. .. ih, 

’ • (b) Skip and Cargo .. ift 

(i) Trad^ . 293 

(c) Legatee .. ib. 


I. Upok real Estate. 

(b) Judgment Creditor, 

1 . A debtor being entitled to a rever* 
eionary estate wliicli he liad n>ortgaged, 
entered into an agreement, nrinr to any 
judgment being entered up, lor the saie 
of the estate; and afterwards, wlien the 
purchase was completed, and whicli was 
subsequently to the judgment being en* 
tered up and docketed, the debtor and 
mortgagee conveyed the estate to the pur¬ 
chaser, taking back a term in the same 1 
premises, by way of mortgage, for part of 
the purchase money. 'I'bis term be sub¬ 
sequently assigned to the defendant, he, 
the.'defendant, not having notice of the 
judgment till after the purchase had been 
CdiRp^eted, and the consideration paid: 
held, that the defendant, being a pur¬ 
chaser of an equitable interest in a free¬ 
hold estate from the debtor, without no¬ 
tice of the judgment till after his consi¬ 
deration paid, will hold such equitable 
iifteirest discharged of the claim of the 
jud^ent creditor; that a judgment is at 
la)f iio lieui upon a legal term: and where 
f^d^lerest of the debtor is legal, a judg- 
itteht! is no lien in equity. That not¬ 
withstanding-this judgment, the debtor 
cpb)d ' Isbell assign his legal term at bis 
■ pidsfsufe, and had therefore well assigned 
It to the defendant; and there being no 
Upon' the 'teriu in the liands of the 
d^tor, t^eye could be none upon the 
tgrtn fd 't^V hands of his Msignee. JForth 
\, p^e ^Koifolk, 4 Mad. 

C X jjotfl^**** creditor not deployed. 

the estete in the haadf of a 
4 detree, by not prov^g 
Pi d^t bi^re ^ Mpster, ip poRlhiiDet 

to epfHrtt pay^t 
judg^irot QOt heiii^ » the least affect^ 


(c) Ship and Cot'go, 

1. The piaster of a vessel bein^ turned 
out of possession upon the vessel s being 
captured, does not deprive him of his heiii 
for the freight in case of her recapture. 
Ex parte Cheesman, 2 Edpn, 181. 

2. There is a lien upon the goods of a 
freighter for general contribution for indi- 
vidudl loss, by property thrown overboard, 
for the safety of the ship, under the ri^ht.oC 
the master to require security; but it is not 
extended to an injunction against dcltye 
iiig tbe cargo, on receiving the freight, or. 
parting with any share of the ship.. The 
mode of adjustment is pot confined by 
usage to arbitration. Halktt v. J^jfiefdf 

18Vii^ 187. 

3. No lien on a ship hbroaa'can be 

created by parol, nor by bills of exchange 
drawn by the master; unless upon mis¬ 
take, clearly established, the instruroeut 
can be corrected, as in the ca.se tif a joint 
bond intended to be joint and sever.ai. 
Ex parte JIalhetf 19 Ves. 474. 

2 Rose, 229 . 

4. Part owners of p ship are tenanta 

in cummoti and not joint tenants ; there 
is no hen therefore on the shar% pf one, 
a bankrupt, who hpd been managing 
owner, for outfit, freight, Ac. due to thp 
others. e Fou»^, 2V. & B. 242. 

5. By a clause in a charter-party, the 
parties mutually “ bound themselves, e*- 
pecially the owoers the ship and tackle, 
and the freighter the goods to be taken 
on board,” in a pqpal sum^ ** to the tf^e 
and punctual performance # every article 
therein contained.” This does pot give 
to the shlp-owtim anyjien, either at law 
or in equity, on t3ie goocb brought home, 
either foi j^ad fryigbt,, or ^murrage. 
Gladstone w Birle^i , ' 2laer. 401. 

6. There a^^ fieiis whiirh- exist only 
in equity, and,of whipb eqp!^ alope can 
tiAe cogniximce'; .hat, liep for freight ii 
pot . one'of them. G^dUfome BMejn 

jtMer. 4l[}3. 

,,5,7* A«*Wp* |Wiae#iQn'«f ii 

^ ,|s is charA^Wa ii 

resjiect of t^e expenses of repairs execute 











in a port of thk country: but the lien h 
lost with the possession. Ex parte Btmd, 

i Rose, 91. 

S. If in a foreign port a loan is necet' 
sary to enable a master of a ship, to pro* 
secutc h» voyage, a perscm making that 
advance is entitled to a lien on the ship, 
without an insttutnent of hypothecation. 
Ex parte Halt^tf d Rose, I9t. 

3V.& B. 135. 

9 . A lien is a right to possess or re¬ 

tain, therefore where A. consigns a cargo 
to B., with a 4irertion to pay to C., out 
of.'the proceeds, a sum of monev, C. has 
no lien on the proceeds. Ex parte Hey 
teood, 3 Rose, 355. 

10 . A ship sailed with ballditt from 

Loudon to Jamaica, and was sold during 
her voyage there, and afterwards sailed 
from Jamaica to London, with goods 
shipped on a rtmtract with the then 
owners. The creditors of the quondam 
owners have no lien on the freight due in 
respect of tlie voyage from Jamaica. Ex 
parte Ilitl, I Mad. 61 . 


( 1 ) Trader, 

L The qnesttim, whether a tmd^an 
has a lien on goods in bis hands for tLa 
general balance due to him, or only for so 
much at relates to the particular jgoods, ia 
decided on the same grounds in courts of 
law and equity. To extend such lien. Um 
party claiming most shew an agreemenC 
to that edect, or something from which 
such agreement may be, inferred. Glatt- 
el<m V. Btetey., 2 .Mer. 404. 

2. A tactoi’s lien for his expenditure 
on the goods in his possession, and hia 
genera] balance, is lost by his special con* 
tract tor a particular mode of paymetil. 
It is the same in otuer trades where a ge¬ 
neral hen is customary. Coxcell v. Simp¬ 
son, 16 Ves. 280. 

(c) Legatee, 

j 1. The residuary legatee has a lien on 
I the specilic fund. McLeod v. Drammondp 

17 Vet. 169. 


LI.MITAT10NS> STAlUTli OF. 


1. Courts of equity refer to the statute 
of limitations for a convenient measure 
of time, which ought to bar an equitable 
demand} but the rute does not ad'ect direct 
trusts. Bec^ord v. Wade, 

■ 17 Ves. 96 . 

2. There is no analogy to tb(|jtatute 
of limitations in tiking an account under 
a breach of trust. Attorney General v. 
The Rrexcer** Company. 1 Mer. 495, 

, 3, Tlie rule, that trusts are not within 
fh4 statute of limitations, applies only as 
' between tra&tee and cerfut 9 »c trust, and 
w'lll'pot hdid where a claim is made after 
a grmt Irnglh of time ^^ns( a trostee by 
impli^tioa'oflaw, more'especially where 
such implica^on is to M raised upon a 
doubtf^ V. Tmnsend, 

'.w','' " . 1 Cox, 28. 

of *he itatpte. of limitations to 
oLdificovery win W overruled, upon 

declining 

riwotHmendfeg' the dliuhtid 
kbyring ah,*lMte ;*lhw‘ b^l l^cient 
uj^iDa'tM au^riUes, 

tlt^ sutote. 


.. / 

5 . As to reviving • deht'4rilnfti^lw 

statute of limifdtionr tinder a trust for 
dtibls— Qime. 


6. The statute of limitations runs# not¬ 
withstanding a commission of bankruptcy. 

Jlrid. 

7 . A devise in trust for payment of 
debts does not revive a debt, upon which 
the statute of limitations had taken cfiect# 
by the expiration of the time before the 
testator’s death. Burke v. Jones, 

2.V.& B,27S. 
See also Ex parte Rq^fiy, 19 Ves. 4*0. 

8. Where provision is mode by will for 

payment of debts, the statute does not ran. 
It is an acknowledgment of the debt. 
Burke V. Janes, 2 V, & B. 2S8. 

9 . The statute of limitations is a bar 
to merchants* acroqnts, where all accounts 
had ceased above six ye^i'S. 

Martin v. Heath^te^ jjj Eden# 1^0. 
Barber v. Barber, 18 Ves. 28o. 

10. It is not ^btor's, but the crMitor's 
ahsaice from the country which l^c« the 
debt out of the statute at Umitations. 

; ot fimttatibns not ap- 

by. dectiB^ order, or 


awiirrl.'’*'*n}is tiw while'the debtor'is in 
cu^ody^ hot cunsidered. Mildred v. Bo- 
■ bi'non, 19 Ves. 585# 
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12..StiAate limitatkms (33 Hen. 
3, c< 3,) i$ not applicable as a bar to a 
KH in for tithes.' Meade v. Nor- 
buryt 2 Price, S66. 

13. A mere demand of a debt without 
process or acknowledgment, is not suf&r 
cient against the statute of limitations. 
Jiodtt V. Healey, 1 V. & B. 540. 

14. Debts, upon which the time Ii> 

ibited by the statute of limitations has 
run, are presumed to be paid. Burke v. 
Jimee, 2 V. & B. 288. 

15. Whether tbe statute 21 Jac. 1, c. 
16, extends to writs of e*'try— Quare. 


Widdckamm ts The Earl of 

1 J. & W, 539. 

16. Although courts of equity are not 
bound by tbe stmiute 'Of linulidsoDS, yet 
in cases of trust and constroetive fraud* 
it will regulate tta dectsiuns by analogy to 
it, Aforuay ▼. O’Dea, . 1 B. A; B. 1IJ). 

17 . 1‘he statute of limitations is found* 
ed upon tbe soundest principles, and courts 
of equity are bound to adopt it, wbere tbe 
legal and equitable title currespiMd; dif* 
fering duly in the court where it is to be 
enforced. Med/icott v. O’Ponel, 

1 B. A: B. 160, 


LUNACY AND IDIOTCY, 


Page 


L ... 2<14 

ll. COMMISSION.. . ib. 


HI. TRAVERSING INQUISITION.. 205 
IV. ACTS OF LUNATIC. . ib. 


V. COMMITTEE. . ib. 

(a) Appointment and Removal ib. 
(5) Accounts arid Allowances .. 2*76 

VI. EST4TE, PROTECTION AND 


DISPOSITION OF,. ib. 

VH, TKUSTKB WITHIN STATUTE, 

4 0 £ 0 . 2 .. 297 

Yin. COSTS... d). 


I. JuniSDICTIOK. 

1. 96 Geo. S, c. 90 , s. 3, directing 
the transfer, in certain cases, of stock, 
standing in the name of a lunatic, or of 
committee, does not extend to stock 
sikndipg in tbe name of another, to which 
t£e' lunatic is entitled as administrator. 
Ex parte Adams, 2 Mer, 1 12. 

9. In the case of infants, the Lord 
^Imucellor nets as theiCDurt of Chancery; 
Ijg fiinacy be acts under a special separate 
c^mission from thp crown, authoriiwg 
Im tin teke,care of Itbe property for tbe 
beii^fibpr thp.buixtic. EhUli^, 

. i$Vee.tttk 

Coop. 108. 


3. The keeper of the great seal it 

usually the person to whom the care of 
lunatics is intrusted. Sherwood v. San¬ 
derson, 1.9Ves. 283. 

4. The Chancellor in the court -of 
Chancery has jiirisdiclion tu direct in¬ 
quiry as to the marriage of an infant, whe¬ 
ther of sound mind at the time, and whe¬ 
ther for the infant’s benefit that a com¬ 
mission should issue. Hid, 

19 Ves. 289. 

5. Whether, aft«- a commission of lu¬ 

nacy has issued, tbe court has jurisdiction 
to alter the place of executmil*^Q«Mrrc. 
Ex parte Baker, 19 VjS8.<340. 

I 6. ^b^re a lunatic bad been tried for 
I murdeir,'Bnd acquitted on the ground of bis 
I lunacy, but oc^red by the ju(%e to be 
I detained, tbe Lord CbanceUor declined 
ordering him to be removed mit of gaol 
to a proper receptacle for lunatics, thy 
proper application being to tbe king in 
council. Ea pwrte HiU^ Coop. 54. 

II. CoKMlMtOV. 

1. A comnppipn of lunacy, panted 
upon tbe applicalioQ of* stranger, al¬ 
though tbe lunattc,H natural cbil^ Jived 
with hismotbei^ who apposed tbepeti- 
Uop, where tbi^ ap doubt of th4 
party bring in ,*rBkKtn to stake bins the 
object of a eomminiiaiu , £$ ppri* Qgk, 

15 verins. 

3. Coiitmisiicm,of liui|iicy,i* utvfbmtly 

exewfod ill jbe teridenep ftirfy. 

^ b^ iiiaii«!ei»-bqqie,. ,af :if none, bit 
lait pleca of aho^ jp lus resideiica 
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for tiAt purpose, there U no instanre of 
•irdrpttOR trhere he eras within <tbe mtlm. 
fit parte Bakery 19 VeSi 340. 

'Coop. 20ft, 

3. A venhet of unsound mind is equiva* 

lent to uiiotcy orlaiiaey, but mere inca¬ 
pacity to manage his affairs will not alone 
support a oeuimissioa. Skeneood v. 
SatuiersoHf 19 Ves. 285. 

4. incapaeiQr to comprehend the most 

simple proposition of iigures is evidence 
of an omound mind, to be estimated with 
ref^nee to age, situation, and other cir¬ 
cumstances by which it may be affected. 

Jbidy ' 19 Ves. 286. 

5. On the accidental loss of a com¬ 

mission of lunacy after inquisition found, 
an order was obtained for a duplicate coin- 
mission, and the inquisition, which was re¬ 
covered, to be aaue.xed to it. JSx parte 
Home, 19 Ves. 589. 

6. Where a person of weak mind and 

small property was entitled to prove a 
debt under a dwree, the Lord Chancellor, 
to share the expense of a commission, or¬ 
dered that the master shall be at lilierty to 
.etreive any proof that should be satisfac¬ 
tory to him, by analogy to the practice 
of taking the answer of a person of 
weak mind by guardian. Herbert v. 
Matkew$i 19Ves. 6ll. 

7. A commission of lunacy is not of 
course, upon establishing the mere fact 
of lunacy, but is the subject of discretion, 
regulated solely by what would be for the 
benefit of lunattCi with reference to the 
care of fais person and property. 

£xj»orfe Ttnidimn>, > « . ^ „ 
- Broadhunt, J » V- * 57. 

8. The nearest relations, though they 

oppose the granting a commission, shall 
have the carria^ of it if granted; unless 
sufficient reason is shown why they ought 
not to^ave it. Ibid. 

Q. The old and settled law », that the 
commission of lunacy should be executed 
at the place of raudence of the supposed 
lunatic; and his place of residence is not 
that to which'he has been carii^ while 
be ha4 not mind enough to hiteod a 
ch»ige of reridenee: find where the 
qbjeet of inquiry is to ascertain when 
the faina^ commenced, it ie material 
that tha’^eommissioa sfaonld be executed 
•mong^perwas who knew the state of the 
Aundf W' ihe inthvidnal, prior to the 
lunacyi therefore, when the sttpDused lu¬ 
natic Mfiilted kr'€foNBgaiMhhh,^iDidM<iu 
cemc^cd 4o f31amdi>|siiKrtH'’^^b' com-, 
atssion iftaC dicectM 'iir hh-Executed in- 


Cardiganshire, though evidence was given 
of his' malniity to hem- renmvtd. £* 
parte Smitit 1 Swan. 4. 

4 ' i 

HI. TaAvanstno iNQOtsmoK. 

1. It is in the discretion of the Lorp 
Cbaitcellur to grant leave to any person 
aggrieved, &c., to traverse au inquisition 
of lunacy; and it was refused to the hus¬ 
band of tie lunatic, under circumetance;i 
which rendered the validity of the mar¬ 
riage doubtful. lu matter of Fustt 

1 Cox, 418. 

2. The private examination for the 

purpose of a traverse of a Verdict of 
lunacy, under a commission, is merely to 
ascertain the wish cf the party to exercise 
the right of traverse. Shertcciod y. Sander^ 
son, 19 V’es. 284. 

3. The party himself has a right to 

traverse, and also many of his alienees'. 
Ibid, 19 Ves. 287- 

IV. Acts of Lunatic. 

1. Where the lunatic, after commis¬ 
sion issued, by virtue of a license procur¬ 
ed by his servant, married a mantua- 
maker in whose bouse he resided, the 
master, upon a reference, reported the 
marriage void, by the operation of the 
statute (12 Geo. 3, c. II.) alone; and 
the court confirmed the report, bolding a 
sentence of nullity in the ecclesiastical 
court unnecessary. Ex parte Taring, 

I V. & B. 140. 

2. Where the lunacy is of some dura¬ 
tion, and the lunatic has performed act^, 
the principle od which the crown extends 
its protection, requires an examination ipto 
the circumstances of competence or incom¬ 
petence. Ex parte Smith, 1 Swan. 6. 

V. Committee, 

(a) Appomtment and RemataU 

1. In the appointment of a committee 
of a lunatic, relations are preferred to 
strangers, unless there is some specifip 
objection. In this case the wife was ap¬ 
pointed committee of l!’e person, joinUy 
with a reladon. Ex parte Le Heap, 

18 Vos. 221. 

2. A committee of a lunatic may he 

appointed upon petition without a ry- 
ference, where the property is small. Ef 
parte Piciarit, 3.Y. & B. 127. 

‘ 3 . Oa'.k petition to remove the coni- 
mtt^ iof'-tne person, the Court, not 
l»ii^ pi^intoied "W.lhe form of the pra^^r 
ftom granting relief according to the na- 
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rtare of tirti case, dii«cted;M ii^iry'wbe* 
ckar die tcMBfott tbc Uioatic wae utif' 
tietently'provided ibr, regaid being bad to 
tbe tom avowed. & parte Proctorf 

I Svran. 

4 . The coart will not remove the com¬ 
mittee of a lanptic, mhn ely becaaele be is 
a bankropt, whether he bat or hds not 
obtained bis certificate, bdt the bank¬ 
ruptcy is a circumetaoce deserving parti¬ 
cular attention. Hid. 

(b) Jlamati and Alhtoaiices* 

1. Where the annual receipts of the 
lunatic's estate, beyond ti.e maintenance 
dlowed by the master, did not exceed 
:CS, the court ordered that the same, from 
time to time, when received by the coro- 
mittee, sDiould be paid into the Bank; Uie 
amount to be verified by affidavit of the 
Committee: and that tte general order, 
directing the committee to pass his ac> 
cokints annually, be dispensed with. Ex 
parte Pickard, 3 V. & B. 127. 

3. Costs of the committee of a lunatic 
Ctdstee, couveyirig within the statute 4 
Geo. 2, c. 10, must be paid out of the 
lunatic's estate. £x pOrte Bridges, 

Coop. 290 . 

3. The costs of the committee of “ 
lunatic mortgagee, requisite to enable him 
to reconvey to the mortgagor, under the 
statute 4 Geo. 2, c. 10, including the costs 
uf the reference, are to be paid out of the 
lunatic's estate, whether the application 
be made by the mortgagor, or by the com¬ 
mittee, which is the most usual course. 
Ex parte Rickards, 1 J. & W. 364. 

VI. Estate, raoTECTioi; anr disposi¬ 
tion of. 

1. The court will not permit any part 
of a lunatic’* estate to be laid out on pri¬ 
vate security. Ex parte Cailhotpe, 

1 Cox, 182. 

The residue of a lunatic's property, 
after payment of hts debts, may be order¬ 
ed to be invested in a government annuity 
for bis mmnteuaoce, upon the master* 
report that it is for bis benefit. Ex porte 
Stoifard, 18 Ves. 285. 

3., iLmd-tax on a lunatic’s estate^ re- 

deameit, by.order, out of the produce of 

decaying timber, ordered to ^ cut for. 
Iwyment pf ddMs, nuder the mastsr'A re-, 
port that tt'waa fpr hie benefit, bio. 
equity for a charj^ k) favor of the MXit! 
oi •- .. • 

123 - ; 


4. IhcEofdCbaiieellor, acting tb^ lui 

nacy, under a s^eebd commissioa, duel 
what is for'the lunatic’s benefit, ta^ng 
the advice and assistance of die presump¬ 
tive representatives, in managing the pro¬ 
perty : tints, rutting timber or sdlieg real 
estbte to pay debts, &Ci not regarding the 
difierent forms of disposition, the power 
over each species of property upon a lu¬ 
cid interval being the same. Ex parte 
Pkillips, 1$ Ves. 123. 

5. Timber on a lunatic’s estate ex 
parte paterna, cut and applied Hi discharge 
of a mortgage on bis estate e« parte ina- 
terna, no equity between the heirs. Ibid. 

6. I'he practice of making' an allow- 

unce to the immediate relations of a luna¬ 
tic, other than those the lunatic would he 
bound to provide for by law, will be ex¬ 
tended to tfae case of brothers and sistSrs 
and their children. This is founded n«Nt 
on any supposed interest in the lunaiic's 
property, which cannot exist during the 
lunatic’s lifetime, but upon the principle 
that the court will act with reference to 
the lunatic, and for bis benefit, ns it'is 
probable the lunatic bimself would act, 
if uf sound mind} tbe amount and pro¬ 
portions of such an allowance are, there¬ 
fore, e'ltirely in the discretion of the court. 
Ex parte Whitbread, 2 Mer. 99 .. 

7 . Where a charge on a lunatic's real 
estate'is paid ofi*, out of her personal prcH- 
perty, by order of tbe court, tbe sunrities 
are to be assigned without prejudice to the 
conflicting claiinaof tbe real and per¬ 
sonal representatives of tfae lunatic to 
tbe beu^t of the payment. Ex parte 
the Earl qf Digby, I JtSe W. 640. 

8. In the case of a lunatic mortgagee, 
where tbe mortgagor is willing to pay, the 
committee should apply for a reference 
under the statute 4 Oeo. 3, c. 10 j and, it 
seems, he would not be allowed to bring 
an action. Ex'porte Rkharde, ^ 

1 J. & W. 964.1 

9. llie tenant of a lunatic’s estate w«i 

restrained, on petiUon, from vomaittttnj^ 
waste,though no bill was filed. In thesaat- 
ter of Creagh, 1 B. fie & 108.' 

10. After tbe death of a lunatic, a re¬ 
ference to asceruuD his next of iin, in 
order that money in tbe baiMih 'Of the 
committee might be fiistiibliti^' will nbt 
be granted on motiott, though made <m 
the behidf of the itomtsAMk ' Ei'.pmte 

«id.o0'’'W''4gihiet the’. 

en'count uf (he kaatte’s property. ' liidi 
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1. A lunatic trustee within the statute 
4 Geo. S, c, 10. must be one without 
interest or duty: therefura where the trust 
was for payment of debts, the trustee, 
l^ing one of the creditors, is not within 
tte Act. Ex parte Tutin, 

3 V. & B. 150. 

3. The heir of one who bad covenanted 
to surrender copyhold to the uses of a set* 
dement on bis daughter’s maniage, being 
a lunatic, a surrender cannot be made 
under the statute 4 Geo. 2, c. 10. 

Ex parte Currie, I 3. St W. 643* 

Vlir. Costs. 

,1. No costs can be given to a party 
sning out a commission of lunacy, which 
was never acted upon, but afterwards su¬ 
perseded; because^ the property never 


bnving'cQine into possession of theorowiit 
there is no hind out of which costly fan be 
given. Ex parte Glover, 1 Met. SfiO. 

2. Traverse of a verdict , (d* unsoond 

mind under a commission, being the right 
of the party, cannot be refiuwd, and pre¬ 
vents the crown taking the custody, and 
consequently allowing costs of the prov 
ceedings, however meritorious. Sherwood 
V. Smderson, Coop. 105. 

19 Ves. 280. 

3. In this case costs were given out 
of a fund of the lunatic's, in court, in a 
cause; on the principle on whiib the court 
protects persons in a state of incapaci^', 
though adult, and not objects of a com¬ 
mission, assigning guardians, Sec. The 
costs of the travers.; also, though not of 
course, allowed, the lunatic having been 
permitted herself to traverse after a per¬ 
sonal e.\aminaUon. Ibid, 

19Ves. 2‘0, 
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I. Jurisdiction. 

|. The arlicl<i of an allegation admit¬ 
ted, which pleaded, tbata Ucense,,granted 
by the Bishop of \yincheater’j commis¬ 
sary for Surrey,.would.pot,he, vglid, for 
amasdiM coAtracted .wUbin the diocese 
of Wlocaesliere hut without the juriidi^ 
tion of ^ 

fmr ^ .... * . 


2. Where a trustee, whose consent is 
the condition of a legacy, refuses his con¬ 
sent from a vicious, corrupt, or unreason¬ 
able cause, the court has jurisdiction on 
the ground of fraud. Clarke v. Parker, 

, 19 Ves. 18. 

3. 'Hie court has jurisdiction also where 

such trustee refuses to act. Goldsmid 
V. Goldsmid, Coop. 225. 

19 Ves. 368. 

II. Void on Voidable. 

1. A voidable marriage cannot be ren¬ 
dered void after the death of either of the 
parties. Elliott v. Gurr, 3 Phil. l6. 

2. The canonical disabilities, as con¬ 
sanguinity, affinity, and certain bodily 
infinnities, only make the marriage void¬ 
able, not ipsofacto void. Jbid, 

2 Phil. 19. 

3. Civil disabilities, r,s prior marri¬ 

age, want of age, idiotcy, See. make the 
contract void ab initio, and not merely 
voidable, and therefore no sentence of 
avoidance is necessary. JT^rd. 

III. Valid or IktalId. 

(a) 4jffimtji, 

i. Marriage pimdiiad by tsosob' of 
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afliflity, the botband being tbt.brother 
«f tbe wiileV lorioer busbamb Avghtie 
V. Aughticy 1 Pbil. 20K 

2 , A alight ipterat is suflicient to 
bring a civil suit to annul an incesluous 
marriage: a marriage with the sister of 
a former wife was annulled on a suit 
bmught by the sisters of the husband, 
they holding a contingent interest under 
their mother's will-^ Faremouth v. IVut- 

tm, ' 1 Phil. 345. 

(5) Impotency. 

1. A marriage annulled on account of 
tbe impoteiicy of the bu band. Orecn- 
ttrect V. CumynSf 2 Phil. 10. 

(c) Cmsent of Guardian. 

1. A marriage annulled at tbe suit of 
the husband by reason of his minority, 
and the want of hts f...hei's consent. 
Bdtfour V. Carpenter, 1 Pliil. 2'^1. 

3. Where a marriage has been so- 
letunized, the law strongly presumes timt 
all legal requisites have been complied 
with; so a marriage of a niinnr by license 
was established upon the implied consent 
of the father. Smith v. Jiuiun, 

i Phil. 287, 3C6. 

S.. In a suit to annul the marriage of a 
female minor, as being had without con¬ 
sent of tbe mother, the only parent Iiv> 
iiig: held, that it was not necessary that 
tbe mother should have appeared to give 
her consent at tbe time the aflidavi^ was 
made; and that the mother having lived 
many years after the marriage, and died 
in.lbe daughter’s house without expressing 
dissatisfaction, was a complete acquies¬ 
cence, and the marriage was established. 
Oitiom V. Gohlham, 1 Phil. S98 (n). 

. 4. Also in a similar case, where the 
mother signified pleasure after the mar¬ 
riage, gnd acquiesced for thirteen years, 
tbe marriage' was confirmed. Selby v. 
Selbyf 1 Pbili 399 C«). 

The fallier, whose consent to a 
marriage is required by tbe Marriage 
Act, is the legitimate father. Earner v. 
JMdiufdf . 1 Phil. 310 (a). 

$. ^ullity of marriage established at 
the suit of we wife, tbe husband, at tbe 
time qf the marriage, being an iUqgUi- 
mate minor, and no guardian haviim been 
a|!j^inted tq eptmat. Turner v. Felttm, 

3 Phil. 92 . 

7.^ Giiardtan appointed, on jpeii^o, to 
w^outpropMty/fer 


purpose of coDsen^ig to her .marriage, 
in re IVookcvmbe, • 1 Mad. 213, 

{d) Munomer or Misdeecriptum. 

1.' Where an illegitimate child had al*’ 
ways gone by tbe name of the putative 
father, a marriage by banns, which bad 
been published in that name, was d^lared 
valid. E'Uson v. BroeUey, 

1 PbiU 133, 148 (n). 

3. Where tbe wife was iilegilioiate, atk* 
allegation, pleading tbe nullity of the mar¬ 
riage, by reason of the banns being pub¬ 
lished in. the name of the putative ^iber,' 
instead of tbe name of reputation, which 
was that of the mother’s husband, was 
admitted to proof. Wilson v. Broeklcy, 

1 Phil. 133. 

3. Where tbe wife was illegitimate, 
and had passed under five ditfereiit names 
previously to her marriage, upon p.ouf 
that tbe name by which she was mained 
was the one impressed upon her at ter 
birth, and used in tbe most solemn arts of 
her life, and by which she was known to 
the parties. It was held to be her own 
name, and tbe marriage by such name 
cotisequeiuly val.d. IVukefitld v. Mackry, 

\ Phil. 134 (a). 

4. Krror about the family or fortune 

of an individual, though produced by dis¬ 
ingenuous representations, dues not afiect 
tiie validity of a marriage. Wakefield v. 
Mackey, 1 Phil, 137 («)• * 

5. Where, under circumstances, a party 
has no. real name, such party is not within 
the marriage act. litid, 1 Phil. 140 (a). 

6. In a case of marriage by banos^nf a 

party of the name of Follon, where tbe 
entry by the minister was by the name of 
Faupn. though such entry men. signeifl by 
tbe same name of Follon: Held, that tbe 
entry alone will not void the marriage, 
and an aU^arion pleadmg identity, court-.> 
ship, cohabitation, aadi8sue» wa^ admitted. 
Cqpps V. FoUan, 1 Phil. 145 (n), 

7. A WMtum of.the name nf -Mic^json, 

passing herself to the man under the name 
of Koss, a marriage by banns,, published 
by tbe latuf nape, invalid, FrankUmd v« 
EkhoUon, . 1 Phil. 147 (»)>• 

8 . Publicftlion of haana in the natpe«f 

Lon^ when the true name was .Long^y, 
and in a paiieh to whic^ tbe parlies ew 
not belong, declared faUe and; ft^audhhKit.i 
. . . 'jy. longUy, ' 1 Phil. 148 (n). ■ 

ifhe.wenpi-^wia deeciibeiliit-ia'^nl^ii 
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tiatt titd tirttadM, beM tb'bc ralid; sbe< 
having paasad and been known sneb 
Siainea for many years previooaly. Cope 
V. Burt, I Pail. 224.. 

10. Marriage of a minor wtUimit con* 

aent. annulled on the ground of a fraudo* 
lent and false publication of banns. The 
Christian name of the minor being describ¬ 
ed as Vfilliatn, his baptismal name being 
William Peter, and his usual, knd almost 
the only known name being Peter. Pou- 
get V. Tomkim, 1 Phil. 499- 

11. Where both parties in a marriage 

are of age, and the mao being acquainted 
with the real name and circumstances of 
the woman, causes publication of banns 
hy a wrong name; this will not invali¬ 
date the consequent marriage. Mayhrw 
V, Ma^hao, 2 Phil. 11. 

12. Publication of banns of marriage 

of a minor, by the name of Dobbyns, the 
real name being Dobbyn, is not sufficient 
to affect the validity of the marriage. 
DoJtb^’n v.Corncck, 2 Phil. 102. 

13. Whether publication by the Chris¬ 

tian names of Maria Phillipa, the real 
<‘bristian name being Maria only, is suffi¬ 
cient to affect the validity of the marriage 
—Quare. The court admitted the libel 
to proof, JOid, 

14. Where the publication of banns is 

such as not to designate, but tu conceal 
the parties, it is no publication; and this 
may be effected as well by tlic insertion 
ofaname, as by the omission of one. So a 
libel, pleading that the husband, who was 
of age, for the purpose of effecting his mar¬ 
riage with a minor,' caused himself to be 
described in the publication of banns by 
an additi'-.nal Christian name,' and that 
the marriage took place without consent, 
was admit^ to proof. FHlmees v. ^rm- 
«r/, 2 Phil. 238. 

(e) NiM~rctideuce, 

1 . When a clergyman ee1id>rateB’ mar¬ 
riage by baniia, without making the in¬ 
quiry drrected by the marriage act, be will 
^ liable to arcntiastical censure at tiast, 
and perhaps t« other eontequencea. The 
marriage, hawev#, is good., though nei- 
tber party was resideat in the narish. 
Xkkiktw V. JSr/aire, Vas. 259 . 

* S£<A4itlrriag»^bhnnshlj^,thoagh 
trirty dae of the parties' Kidded in the 
parish. Bitkmm n -Oma, 

IBVktVngi 

3. A ItfNd la •adirfhr af liiar- 


banns were phblisbed under an additional 
cbHstiao name, which did not belong to 
the woman; but rejected as V* that part 
which stated the non-restdenre of the par¬ 
ties in the parish where they were 'mar 
ried. Tree v. Qum, 2 Phil. 14. 

1 V. & B. 114. 

(/) Solemnized in Scotland. 

1. Marriage solemnized in Scotland, 
without banns or license, is valid. Kx 
parte Hall, 1 Rose, 32. 

IV. IlCSTBAINT O'!!. 

(a) Cond'Uion, uhere valid, 

1. A bequest 0*" part of a residue 
to testator’s daughter, to be paid on at¬ 
taining her age of twenty-eight, or day 
of niarridge, with consent of trustees: 
the interest in tlie mean time to be applied 
to her use, and the other part of the residue 
among the testator's four other children; 
and 111 case any of the children die before 
his or her share become payable, such 
share to go to all the survivors then 
living, and the issue of a deceased child 
or children per stirpes and not per capita. 
The daughter survived the testator, mar¬ 
ried at the age of eighteen without con¬ 
sent, and died at the age of twenty, leav¬ 
ing a child. Held, that consent was a 
condition precedent, and that in con¬ 
sequence of the daughter's marrying withi 
out consent, she took nothing under the 
will; but that her child took, under the 
description of the “ issue of a deceased 
child." Jleminos v. Munckky, 

I Cox, 38. 

?. A condition for consent of strangers 
or their representatives to marnaige is 
valid. Clarke v. Parker, l^Ves, 15. 

3. A condition, requiring the consent 
of executors to marriage, is not applied 
to a daughter, married in.tbe testator's 
lifetime, with bis consent or subsequent 
approbation; bnt where the fart is not 
proved, an inquiry will be directed be- 
for» the master. Parnell v. Lyon, 

. V. & B. 479- 

4. When a legacy is to vest, or be 
paid at a particular age, and there is a 
clause of forfeiture on marriage without 
consent, the court will construe it as 
faavii^ relation to a marriage under tbe 
specif age; hut where no age is spe¬ 
cified, whether the court can limit the 
cqndltifiti kp a'marriuge withoiq ennteni 

Clearly aot, 

> 





wl)eni th§ piito #g| insriQring wa» above. 
tw<Mitj -OQ* at the date of the will. Z/wd 
v^Braafaif, SMer« 110* 

i... A; ^btequeot condition of for^tore 
oo,,njiai7iage without consent, where there 
is no deyne over, will not be enforced. 
The reason of this rule is differently as¬ 
signed; either because the devise over 
affords a manifestation of intention that 
the. condition is not merefy in terrorem ; 
m on account of the interest of the de> 
visMover. Ijndt SlMer.!!?. 

6. The testator bequeathed to bis wife, 
*' should she survive and > continue un- 
married, all his goods, chattels, estate, 
and effects, at the lime of bis death, to use, 
occupy, and possess the same during the 
term of her natural life: and from and 
immediately after her death*' he disposed 
of, the same. The wife afterwards mar¬ 
ried. This is a condition subsequent, and 
being of personal propeicy, and no be* 
quest over, on breach of the condition it 
most lie considered as only tn terrorem. 
Marplot T. BaMridge, 1 Mad. 

7* Where tlie testator declares, that, on 
the happening of the condition, the legacy 
shall fall into the residue, that is an express 
disposition. But whether a mere resi¬ 
duary bequest amounts to a disposition—- 
Qmre, Lkn/d v. Branton, 

3 Mer. 117. 

8. Devise and bequest of lands and 
imniture to A. and her assigns, for life, 
in'Case she continued single and un* 
saarried; and after her decease, as she 
should by deed or will appoint; and for 
want of appointment, then over: but ih 
case A. should marry in the lifetime of 
testator’s widow, and with her consent; or 
after her deatbywith the consent of two other 
persons named, or the survivor, signified 
in writing, then tbat A. and her assigns 
should enjoy the lauds and furniture, in the 
same manner she would nave done, if she 
had continued single and unmarried. 
The testator's wife, and the two oth«r 
consenting persons died, and A. married. 
Held, tbat A. took an estate for life, with 
a power of appointment, subject, as to 
her life-estate only, to the condition of 
her remsioing sole and unmarried, which 
was a cendUioa sahseqnent; and si the 
4^pli|mcq with became imMssible by 
^ .art o( Go| 4 bier estate for life became 
and ihe'n^ght execute the power 
oCapp^mecd ia manuer.apd 0 
reefed by the will* AMabit v. Uticc, 

■ ■ 3 Wad. 355. 


l^yiV^^ifWHiace or BorfntUftfe 

1. Testador gives. £S4fOOO vpwf trust 
as to ;£5000i, to pay Uie interest to $. B.» 
bis niece, daring her life; and. adter her 
decease, the principal among her ebildrent 
if she should die without issuer over. Ha 
declaree similar trusts as to three other 
sums of £5000 each, residue of the swd 
sum of £34,000,for bis three other nieces, 
and .their children; with a proviso that, 
in case of any of his said nieces marrying 
without such consent as therein pre¬ 
scribed, each, &c. so marrying, should 
forfeit the interest of their £6000, und 
all other sums to which she may be en* 
titled to under his will; and the respeo* 
tive sums of £ 6000 , and all other such 
sums should fall into his residue; and he 
gives the residue in trust for bis two ne* 
pbews and their children; and in ca«e of 
the death of either without issue, his 
moiety to go over to, and be divided among 
bis said nieces. Afterwards, by codicil, 
he gives to each of liis nieces £2000 in 
addition, “ subject to the same powers, 
provisos, directions, and limitations at 
are contained in the will, respecting the 
sums of £6000.” S. B. who was uf age 
at u.e date of the will, marries without 
the consent required. This occasions a 
forfeiture extending, jnot only to the fu* 
tore interest of her £6000, but to the ca* 
pitd; and also to the £2000 given by 
the codicil; and to a fund set apart to 
answer an annuity, to which S. B. would 
otherwise have bwn entitled on the death 
of the anniiitaot. '^Whether the forfeiture 
would also extend to her sbwre of the re* 
sidue, in the event of the contingency^ 
upon which it is given over to the tes¬ 
tator’s nieces—Quirre. JUqyd v. Branton, 
. . 3 Mer. 108.. 

S. Legacies to two daughters, the 
principal to be paid them on marriage, 
with consent of trustees, with survivor* 
ship, in case of death of either before at* 
taining the age of twenty*five, or marriage 
with such consent. Tbit is a condition 
precedent, and a consent subsequent to the 
marriage does not satiny the of the 
will; if there had been no bequest over, 
the condhioa would be void,- ' Whether 
a second marriage with ronseii^ would be 
a pcrfomuoice of the ebiHlition—Quorr. 
Mblcolm V. Mid. 349*. 

. 3. Whm coitsent fo. a marriage has 
, been obtained withmit misrepninintation. 
It rionothardtaOedi etfaemiM:, vihrcp.tt 
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hu becfi (^telncd deceit or Hraod: so 
where consent was given by a trastee, who 
referred the party to another per8on» to 
prepare a settlement, and a snm of money 
was settled accordingly; but, in conse> 
qnence of disputes, the trustee forbad the 
marriage, aifd the husband gave up bis 
addresses, and some time afterwards the 
parties were married without further ap¬ 
plication to the trustee: it was held a 
marriage with consent. Jlferry v. Ryvcs, 

1 Eden, 1. 

4. A giil by will of real and personal 
estate to testator’s niece, on marriage, 
with consent and approbation of three 
trustees, with a limitation over in case the 
devisee should marry without their full 
consent, nr refuse to execute such settle¬ 
ment as the trustees should think proper. 
The treaty of marriage commenced with 
consent of the two acting trustees, and the 
settlement was prepared avowedly on be¬ 
half ail, but without the authority, 
though with slight knowledge and no dis¬ 
sent of the thira, who bad not acted in 
the trusts of the will; and the execution 
f f the settlement was deferred only from 
the circumstances of a debt claimed by 
the two acting trustees. The parties 
afterwards married. Held, that previous 
consent by all the trustees and settlement 
were necessary to prevent the gift over 
taking effect. Clarke v. Parker, 

ipVes. 1, 

5. There are instrnces of implied con¬ 
sent to marriage by not expressing dis¬ 
sent, and no good reason suggested, and 
of relief against withbotding consent from 
a corrupt motive where consent in writing 
was not re4utred. Ibid, ‘ ipVes. 11. 

6. The consent of the majority of the 
trustees was never held sufficient, unless 
consent of the others was withheld from 


a vicious or nnreasonabk motive^ 

19 Ves. 13. 

7« There are cases not only wherethe 
consent to. marriage may be withdrawn, 
bat where it may be the positive dney of 
the tmstoes to countmoaod it. ifwd, 

igVes, 1$. 

8. Trustee for consent to marriage ia 

not required to shew lus reason for dissent. 
It must be saewp that he has unreason, 
ably refused assent, /(td, 19 Ves. 22. 

9. Where the consent of a trustee nn- 

der a will is necessary to a marriage, 
such consent was held given, though only 
expressed in general terms, as, that he 
would not stand in the way of any arrange¬ 
ment of the co-trnste6cc. The trusted 
having advised the settlement and encou-' 
raged the proposal, and having also d 
prospect of benefit from the forfeiture, 
though no fraud was imputed. IPAgvUar 
V. Drinkvatert 2 V. & B. 225. 

10. Where a trustee, whose consent waq 

made necessary by the will, refused to 
interfere, either by consenting or object¬ 
ing to the marriage, the court referred it 
to a master to consider of the propriety 
of the proposed marriage. Goldmii v. 
Goldstntdf Coop. 225. 

19 Ves. 368. 

11. Bequest of personal estate to A., 
provided she marry with consent of B., 
(a trustee in the will), but if she many 
without such consent, then to C. A 
general commission given by B. after A. 
attained 21, to contract marriage as she 
might think fit; subsequent approbation 
of a marriage contracted under such 
general commission without his know¬ 
ledge, is a sufficient compliance wiUi th* 
condition. Pollock v. Croft, 

1 Mer. 181. 
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a Mttjenwpt po ,»vri^«f 
W^i^UU unleBB tt|e ^sbahdfHfelu W 
tua her pirojperty in conTt.; but if the 
Mfring^ If a cobtempti 4^* 
dirtiiiBg ,«*• ^uriedictlon, is «abl^, by 
Mprispiimcott to compel a eeltlement. 

^ V. CbaWa, 1 V. & Ji^ 400 . 


, IL Akticlu, or Coybrart yor. 


{a)Wkvre eice(^uted. 


1. Speeifie. perforraaoce of marriage 
•rticlea refosed, on the ground of iheir 
beiog incooriatent, uncertain, and uniu- 
tribaibla. Franks v. Martin, 

. ® I Eden, 309. 

kAffirmed Dom. Proc. 

^ T..ml' P. C. 151. 

2. A bill by the husband of the in- 

fiutt, gtMm tenant in tail, for a epec;fic 
execution of the marriage articles, giving 
the husband an estate for life, dismissed. 
Leciy y. Knox, I 11. & B. 210. 

3. In case of the covenant by husband, 
in consideration of £ - ■■ - *, received as 
the pure base-money of an estate of the 
y»ife, wilbin two years to convey lands in 
the coonty of N., of the value of such 
imrcluHie money, by way of settlement. 
The husband having died without per- 
formiug the covenant, performance of the 
eame was decreed against bis representa¬ 
tives, by laying out, in the purchase of 
land, so to be settled, so much moricy as 
would be eqnal to the present value of 
estates in N., which, at the time when the 
cowmnt ought to have bem performed, 
would bave been worth the amount of the 
pdfdhakh-moh^, wHb interest at 4 pet 
tent* from the death of the covenantor. 

.V. 5<i^eld, 9 Afar. 699. 

Arthded n>ny he executed against a 
walnDtaty aettkment. FaJxert^ v. Paf.. 
IwrjF^, 19 Ves. 9*» 

Coattmetioa, «r C^pen^ ^ 

3i..;^ ^motlwr, tenant for life, vndb re* 
R^dhlir to her eon^ under age, in fee, that 
thi^r feosdd osifhl, witbio Pmo yeaf% «»: 

ott'lhe.h^j3iiafeof the matniage.. 
lEw. i>.-l»cA‘»*' dn» fe ian t-Bpon whidt-’ilie' 

9l(fnlA^Vsif4-;^ ' 




feUr^ lon^ to^r ufe of the husband ^ 
wife for thinr lives, and Bre life of the 
eurviVor ; tod after the death of the aua- 
vivor, to the uie of the heirs of the body 
of the hutband tm the wife begotten, re- 
matD^over; and a settiement was made 
after the marriage, reciting the articles, 
and Said to be made to pursuance thereof 
wid hi- consideration of the marriage., Upon 
a bill brought by a son of the marriage, 
the court refused to decree the articles to 
be carried into execution by h strict set¬ 
tlement against a purchaser for a Ualuai. 
hie consideration, wbo had notice oCtbem, 
oil the grounds of the aiticles not being 
produced, by which alone the court rauld 
know the parties intended a different set* 
tkment; and also of notice by recital of 
the articles In the settlement actually 
made. CordreeU v. Mackritl, 

2 Eden, 344. 

3. At the bearing of a suit instituted by 
the niotber and only child, after the death 
of the father, for the purpose of compel¬ 
ling an execution of a marriage settle¬ 
ment, it appeared that the settlement dif¬ 
fered materially from the articles entered 
into u|>on the marriage, and to the pre¬ 
judice of the plaintiff; but the court de¬ 
creed an execution of the articles, though 
in direct contradiction to the specUio 
prayer of the bill. Durant v. Durant, , 

> - I Cox, 58. 

4. Devise in strict settlement, with 
power to the tenants to jointure, on con¬ 
dition that two-thirds of the marriuga 
portion he Settled, oiie-third upon the 
eldest son of the man iuge, and one otiiei: 
third upon , the younger ebUdrsn; and 
with power diso to cbii^ge the estate with 
a sum nat exceeding £ifX10, as portions 
for the youngw children. IFpon the. iis, 
tention that the ^tlement sbohld be con¬ 
formably io- the Bwitationa of the real 
estate; a trust for tiie father ft>r life was 
estabtehS^ -aiA tbe mterest the eldest 

I son nm to ho diststsd, but liy his death, 

' under twtotyone, without issue male; and 
the £5000 to he in tmstfor' theyminger 
children of tliOt, MUttoy ftttore mamagfa 
Bsrreit V. Ovt^Uuf, 15 Vet. 54^ 

5. l^werOdf mcchaujgiiig, and- 

investinglh new purchases, afe ns^ in 
jwttleawMit todtlferfi^ sal# 

. jsnd eXchtogtf, Ver« daenfed ‘mho inserted 

in « seftfewent wkt > vluato tn ^ artk 

efes- ' Feake v.' Fen- 

'littd|iife?;V.'^t' Si. ■ 

■4 



e. h I 

•eulemenu, to Hitniyt the htvbwnd teitht i 
a power of lyipoiuting among ttw cbiU 
dren when the property U Dtf/oa 

^rDilkm, 

7. An obKgation to make a Mttiespent 

Ml tlie wife and the usae^ ineladet an ah* 
ligation to make a settiemeot on the. is* 
sae, after the death of the wifr. JPreUfU 
T. Bogkurstf I Swan. S19. 

8. A settlement made under the direc¬ 
tions of the court,, ought to provide for the 
rhildron as wdli as the mother; hut when 
clwt bos been omitted, and the order ac- 
quiesred io for a leng 4ime, it will not be 
supplied. JohHtM V. Johnson, 

I J. & W. 479. 

9. ' Marriage articles, limiting “ an 
estate to A. lor life, renmuider to her hus¬ 
band tor life, remainder to the heirs of 
the body of A. by her husband, to be be¬ 
gotten, with like Imiitatiuiis, of another 
moiety to B. the sister of A.," with a pow¬ 
er to the husband of A. to dispose of the 
premises amongst the issue of the mar¬ 
riage, carried into execution, by limiting 
thi estateS'in strict settlement to A. aiiit 
B. witli cross remainders amongst their 
issue, with power to the busbrnid of A. to 
appoint both estates amongst his children 
by A. DUlon v. Dtilon, 

1 B. & B. 77. 

10. Articles are considered in equity 
as the heads of an agreement, and constru¬ 
ed by what appears to have bron the in- 
teation of the parties, rather khan by the 
legal effect of the words. Ibid, 

, 1 B. & B. 89. 


III. Valid OR Invalid. 

See also TibBANKRt/rrcT XIL (o) onto. 

1. A setUeroent in consideration of 
m^iage will be good-i^inst creditors, 
notwitbsta^ug false recitals, that the 
property settled belonged to the wife; nor 
wiH the estates settled be changed ,tor. the 
benefit ol the crefiitors^on Mcounl of any 
vohwtary expenditure the buibond after 
the marriage, in improvement by Riding 
and enffwefaisiag copyholds; .1^ '^els 
and furnhure {lurcluMi 'l^ JhiBi'ltrter the 
ma(rioe«,and given to tlte wife; will he 
liable to his deto. CMijnoa Y^Cotthst; 

• i7Vct.7«3. 

S. ^hc coDsidanttien of .tnarfisigis; will 
support a settlemeaii even of nsevaidila 
efiecttf tUBdawthtr th«imot poesniMoaltf 
fiiwtoro 

(ha Wi iadefafidif^ 


the time; end that his wife hqctr it, wiH 
affect tlw indidity iff the aettletnent; 

.. 17 Ves,^l. 

5 Cdasideratidn’Of mairiage consider¬ 
ed as eateudieg to'pendnS -not directly' 
within it, sia to brothers, uttc^, and other 
rations, upon tlw matoia^masoo^' aa 
being within the cohttotet bctVrm hir^ 
and his father, y.'Fnhtrtolt, 

_ l«Ves.9». 

4'. %verjr limitation in a marriage iwt- 
tlement h not necessarily protected and 
rendered irUuabie by the consideration of 
marriage; and though equity has executed 
covenants in setUntociits, in favor of 
collateral relatious, it will net carry them 
into execution in favor of mere strangers^ 
Sutttm V. Cketuynd, 3 M«r. 249. 

5. The consideration of marria^ not 
like the considaration in other contracts, 
for tlie mutual issue, being pttrehaurs, have 
a right to rail on bolh pai ties to perform; 
and the one |mrty is not discharged by 
the neglect of the other to perform hia 
pare. < Lord iiwielife v. Parkins, 

6 tiow, 209 . ‘ 
See also, as to consideration, . Prebbk 
v. liogkurst, 

1 Swan. Sip. 1 Wil. l67.‘ 
(). Though a female infant will not be 
bound by her covemmt upon marriage 
to settle her real estate, yet the court re- 
tiised to set aside a settlement upon the 
suit of the heir of the wife, where the 
property was church leases for lives, which 
bad been, both during and since the cover¬ 
ture, renewed by the husband, who had 
settled his own estate; and the settlement 
bad been confirmed by repeated acU of ibe 
feme, fines of other parts of her freehold 
estates, and orders of the court of Chan¬ 
cery, and cbHdren having been bmti, and 
the husband'hmring hdd advertdy during 
eighteen years, against a former b^r. 
The bill by the heir of the tome, claiming 
as spemal occupant, and not'agiuait the 
aasels of the husband, but peaying aa 
account against bis devisee for hfei 
whose possession commenced long since 
the fallof the sunrivingthfe in the erijriiud 
lease, was tfismiswd. JhftiRer v..Xofi 
Harraoddf ' .18 Ves. 259» 

7 . SeitleaaeiUU oa marriagjt^ of frwdKdff 
esutes of' inberitaoee', and leaseboldt, for 
lives and years, hyarniMinotifMMl^tod. Mr 
in hrade^Wi- tto- nau' «f 'hisnwdf for lift, 
niMi birwlldlwnilharit aatmde, and ia 
the lifi «f ffifiu #lfo haebme a haakrupt; 
had fMld» tfianaarl^^ ^ 



«>* iv.} mmy- 


«ttf« uammity for hit urifoy jtod^itbjcet 
tbcicto for bqi bmrs, •xemtors, 2(cc. ba 
hu '^kerwanb engaging in tnuile, and be* 
coming ba&icniptt ii-TOid, aa ngabat bis 
cnsditon^ JSBggmiotiam v, H^e, 

i$ Vcs. 88. 

8. LimitnUonof a wife*! propoty nntil 
tbe bankraptcy of ber bosbaad, or a lease 
determinable on tbe bankruptcy .Of tbe 
leHee, woidd be good. Ibid, 

l8Ve*.92. 

9* Limitation in a marriage eettlemoit 
to tbe brotbere of tbe settler* aHet other 
limitations to the first and other sons of 
tbe Mttler in tail oi'le*. are not valid 
against a subsequent pur^aser for a va¬ 
luable comideration. Joinum v. Legard^ 

S Mad. 383. 

• 10. Umitations in a marriage settle* 
ineot In favor of tbe ivnie of a second 
inarriagie by the settler* held good against 
a pinrcbaser for a value jle consideration; 
•neb limitations bong interposed between 
the limitations to tbe sons of the first 
snarriage and tbe daughters of such mar- 
Hnge. Clacton v. Eart WUtonf 

3 Mad, 302 (n). 

11. lamitations to collaterals in a mar¬ 
riage settlement by tenant in tail are void, 
as against a subsequent purchaser or 
mortgagee, for valuable consideration, in 
ibe same manner as if the settler bad the 
fee. Cormick v. Traptmdf 6 Dow, 86. 

13. Creditors cannot set aside a settle- 
ment of tbe wife’s property, though made 
after marriage, but reciting a parol agree¬ 
ment before marriage, to make such setUe- 
menW Dutidat v. JDirtent, 

3 pox, 235. 

IS* A widow before her second mar¬ 
riage, uud without fraud, conveys her 
estatm to trustees, to ber own separate 
ose, withont tbe knowledge of her second 
husband; this deed is good against tbe 
Mcood husband. Cmtitat of Strathmore 

JBeows^ S Cox, 38. 

, 14. A settlement made on tbe faith of 
1^ decision of the court below, is still a 
traametion pendmte Ute, and subject to 
•U ^ equitable coosequences of 

90 appeal. Crore v. Siaekpoedet 

I Dow, 18,81. 

IV. VoitinrTAmY. 

1* s^lement, made to a party who 
V V* «« demaad it, or who c^ 

lM>t compld jibe eacotion of it, ta «oh|to>^ 
t9r|;». •* a .j^tlemeot alur amrrii^e i 
aiaJe in parsuauda of d parol promise be> , 


fom maniage b woluataiy tinee the atai> 
(ute of frai^ Spurgetk v CoUiert 

1 Eden, 55.. 

3. IVbcre a husband living in a state 
ofadulteiy, upon a separation taking placo 
bttweeo him and his wife,, eet^ an 
estate of jfSOO per annum upon his wife, 
for ber separate maUitenance, and on 
the children of the marriage; the for¬ 
bearance of tbe wife to enforce ber rights 
against the husband in tbe Ecclesiastical 
Court, is a consideration sufficient to sup¬ 
port ibis setddmenti which therefore is 
not fraudulent as against creditors under 
tbe statnte 13 Eliz. Hobbs v. Hall, 

1 Cox, 445. 

6. A voluntary settlement, though it 
is a fair provision for a wife uid cbiidrsn, 
ia void under the atatute 27 £liz. c. 4, 
as asainst a subsequent purchase for va¬ 
luable consideration, even with notice, 
and there is no equity under such a settle¬ 
ment to prevent a sale by tbe settler, 
though, tilia sale, the objects of the settle¬ 
ment ore entitled to an execution of the 
trusts. Pukertoft v. Puhertqfh 

} 8 Vet. 84. 

4. Where tbe limitations of a setUe- 
ment extend to brothers or other rehw 
ti''ns, all within tbe consideration, they 
are not cases of voluntary settlement* 
Pubartoft v. Pvlvertaft, 18 Ves. 90. 

5. Purchase money cannot be laid 
bold of in fevor of claims under a pre- 

I vious settlement, void under tbe statute 
27 £Iia. c. 4. as being voluntary. Pul- 
veritfi v* Pabertift. 18 Ves. 91 . 

6. A court of Equity will not act in 
favor of a mere voluntaiy settlement, 
and therefore, upon a subsequent purchase 
without nbtice and covenant to lay oof 
tbe money to the same uses, will not lay 
bold of the monqr. Ibid^ 

18 Ves. 93. 

7. Volonta^ settlement good between 

tbe partim. Ibid, 18 Ves. 92. 

8. N(HwUb8tandiug a vohmtaiy settle¬ 

ment in favor of near relations, a con¬ 
tract for aalo by the settler may be en¬ 
forced in Equity after bis death against 
the objecteof the settlement. Backb v. 
MitekeU, 18 Ves. 100. 

9* Covesaot ia jjaarriage articles iai 
favor, of 9 atean^, hold to. be merely 
vitduati^, aad a«t sqiported by the coo- 
■ideiatioD of the laacriage. filufroa^sw 
Ckttvsysd, 3Mer.349. 

10. A stelaotny leltfeBMat witbOut 
i basboad iiOtiadebted, w fo^ 
vor of bis wife aad ehildreo, is valid 



^ m. -v.|,v ^ 


•gwjMtMriMMqveot erabtonk. Gn » bill 
by ttw 'lirilt, tbe^ourt.estftbllflied U» «e&> 
tlement. wi^out directing an inquiry^ 
no creditor attetn^n; to. uapaoch it; 
aud itwre being no .^ati^tion that the 
bushaod. wM indebted at .the <tiine. £a^> 
tertiec a. I’or/w^en^ , . I VVd.^Sd. 

1 &wan. uns. 

II. A voluntary settlement of real or 
personal profwrty in hvor of strangers, 
by one not indebted at the time, uur mean* 
ing a fraud, is good against subsequent 
creditors. Jlftliawtsf v. MiUarUt 

1 Mad 414>. 

13. D., ,by articles bearing date I79<r, 
inoousiderntion of bis intended marriage, 
covenants h^i^^sellle I'erlaiii lands,' to be 
purciiased with a certain sum of money, 
to uses in strict settlement, and two 
years after enters into a bond to the crown. 
Ill 1^13, he purchases lauds, gt-nemny, 
in fee, a mortgage term was assigm^d 
to attend the inheritance, and the estate 
theu settled to the uses declared by the 
articles, in which D. himself took a life 
tolerext. lleld» tliat the settlement was 
•Mluotary, and the particular estate not 
'.eing speciticuliy bound by-^e deed of 
17i#6, the term did not protect the inherit¬ 
ance against the claims of the crown 
upoaibe land. Ilex v. St. John, 

2 Price, 217. 

V. CoKipravcTioM or. 

(a) A$ to tie Person taking. 

1. The marital r%bt of the husband, 
as admiBistralur by law, is excluded by 
n. limitation to the next of kin of the 
.wife. Anderson v, Damon, 

15 Ves. 532. 

3. Under a limitation in a marriage- 
netUeinent of the wife’a property, in de¬ 
fault of her appointment, for her next of 
Ain ^ r personal representative; the hus- 
bat^Ukiqg a prior partial interest under 
the setllemeot, is not entitled. Mailey v. 
IVrigkt, .18 Ves. 49. 

Affirmed on appeal, ^ 1 WiL 15. 

<* 1 Swan. 39? 

9. Where the intrpdujetoiy clause of « 
JimitatMa .in e will And settlenteot is to 
-the iasoe of. cbildiitp,; but ^tlietoperitive 
•part ia.«o cliiWisthjihd 8>»»d«l»Nidreo noly: 
.4 «9t |Mt tmliled 

r- ■ '•* : ' 3 Vw 5S1« 

A*. Vndwr tbei' 

»m- «f^ «9RaMl.di«Npliip ? 

■ '• /tf.,'--io./"V 


siirtm: nf tlia^ cootrait, to istlsei m Heir 
male of, the bady of fathers and wmM»a 
altfapugb a son by «.former maninge isaa 
living. Seymmry* BovimHOt 

(eite^ 2 ' 

5. Limitation in a settlement of per 
sonal property to the e«ecutors, edmiais* 
trators, and assigns of A., after the death 
of B. and C., does not fail by the death 
of B.‘ and C. in the lifetime of A. Uorte*' ' 

V. Aibev, 1 J. &. W. 381, ■ 

6. Wbetlier, in that event, A. herself 

is entitled to take— Qmre, Ibid 

7. 1D the statute of diatributiooB, a dis- 
linrlioo is taken between kindred in equal 
degree, and next of km taking by repre' 
sentation ; and therefore a settlement of 
personalty, to next of kin in equal de¬ 
gree,” was held to pass the property to a 
surviving sister, in exclusion of chUdren 
of a deceased brother. Anon. 

i Mad. 96, 

And see Wimbles v. Pitcher, 

12 Ves. 438. 

8. A limitation by settlement of ‘per* 
sonalty, “ to the next of kin of the said 
A. P., of her own blood and fam,ily, as if 
she had died sole and unmarriec," the next 
of kin take, as under the statute of dis¬ 
tributions. Cotton V. Scaraneke, 

1 Mad. 45. 

9. The meaning of the word issue is, 

pritna facie, descendants; but wherever in 
a deed or will it appears, that the word 
issue was not intend^ to mean descendants 
but cbiidren, the court will give it such a 
cttnstruction; so, where in a settlement 
the words “ law'ully begotten by the set¬ 
tler," were added tosthe word issue, it wu 
held to mean ebiUbeu. Hampson w. 
Brmdmod, 1 Mad. SSSt,- 

(5) Interest passing, 

1. Settlement, after marriagp, of stoe^ 
which had been the wife’s, propfirty, in 
trust for the husband Air life, then to tb« 
wife fur life, and then t.o the “ heir owla’' 
of tile body of husband and wife.; inAcHMit 
of such issue, to the heirs femtde, &c. 
with a clause that, if the hushiand should 
settle landp of equal value to the like uses* 
the stock should be re-assigned to him: n 
son w{» aft^wat-ds bo^o,' yrho .died ia 
the lifetime of the father, without issue, 
.and uwier agie, Meld; that the property, 
•ubiectite t&t wiffi’a interest, vesteH^in the 
, hnthiutd, and psMedb by hk «^. S* 
Vi-Hbedle, . ’iSdiden,-!* 






‘1,3. Where ibe biMfIkand, befoffe mftrmge« 
Vtoeutes m deed poll, pur^rthi^ to settle 
eU.bUt real and personal estate on the 
wife, and the hens of hei body by birp 
begi'tten, pbliging her to give each of her 
rbildiep by biiu begotten «£ 1000, as they 
respectively attain twenty^one, and to di> 
vide the residue e<]ually amongst them at 
bir (feath: under this deed poll, ttie wife 
U^es ati estate ior life only ; and after her 
dtotb tlie children take an estate in fee 
ui the real estate, as tenants in coniniou, 
and an absolute pi operty in the |>ersoiial 
mtale. Loxelktr v. Eurt of JFcslmorlatid, 

I Co , 64. 

9. Settlement by feme sole, previous to 
inarriage, of patt of ber portion in trust, 
to pay the dividend to herself for ber se* 
parato use for life, and after her death to 
ber intended husband, and after the death 
of the survivor, to iraiister the capital ac¬ 
cording to her appoiiiiinent; and il she 
should die without appointment, and her 
Dtisbaiid should then oe dead, in trust for 
her next of kin, their executors, &c. ac¬ 
cording to the stat. of distributions. 'I'his 
is an interest for life only in the widow, 
with a power of dispusiuuu by will, 
tithvn V. Davixon, 1 5 \‘e8. 532. 

4. There is as great adiD'erence between 
a limitation to the executors and adminis- 
^ratuis, and one to the next ol kin, as 
ibere is between a limilalion to the right 
heirs and to the heirs of a particular Ues- 
criptioi), giving the aiicesliir^ having a pai- 
iitular estate, the whole property in the 
i'otnier but nut m the latter rase. Ibid, 

• 15 V^es. 53C. 

i '‘5. Bond upon inarf^ge, to devi.se, con- 
srey, or assure all such goods, personal 
citat** anu ellects, that the husband should 
at any tune, during ihe joint lives of him 
and bis wile, lie possessed of, to the use of 
them and the survivor. Tins ul'.acbcs 
tot capital'not income, unless laid up us 
CUpital, udnntting tberefuie expenditure 
apd debts, in a lair application ot inctime, 
uad not liable to a niiiiuie account; 
therefore, an estate purchased by the hus¬ 
band with money, partly his own and 
•fiafUy borrowed ou his perstmul security, 
and tome paid off by him, was, after bis 
•death, held to belong to the heir, but cbarg- 
wd tot the benefit of the tiust with the 
.money, that was his own, the debts paid 
on ftmmiit of that p.urchase and expendi- 
tnr* mrrepatrs, improvements, 5cc. Lewit 
-V. .^edfocifct, ' ' J7Ve8.48*' 
charged oo htod^ by ar^dbs' 
otuttari^age, to itlb niid nut oa governnieaff 


security or &eeboSff estate, in a paittoaipr 
situation, with consent of tbe wim. So be 
settled upon trust for her separate use tor 
life; and after her dtotb to be conveyed 
or assigned to ber husband, his heirs or 
executors; if she survive, for t^ issue, if 
more than one, subject.to her.appoint* 
ment by deed or will, equally at twenty- 
one, their heirs, if laud; ibeir eketfutors, if 
.money ; if no issue, subject to her appoint¬ 
ment ; aud, in default, to bis or her next of 
kin, their heirs or executors. I'he hus¬ 
band died after having disposed of ius per¬ 
sona] estate by will, and leaving an only 
son, who died under age. Held, that the pi o- 
perty chaiged was personai^roperty, to 
ilie interest of which the was en¬ 

titled fur life, with a power to appoint the 
principal by deed; and as to the question 
of receiving the money out of court, she 
had liberty to apply after the execution of 
tlie power. Van v* Jiarnttt, 

19 Ves. 102. 

7. By deed poll, executed upon the mar¬ 
riage of J. S. H. Lady S. (his mother) 
covenants that 4.'95UU, then due to ber 
on luurigage, shall become his absolute 
property at her decease. 1 he mortgage 
being paid oil', the produce is laid out lit 
exchequer bi'^s, which are sold by J. S. 

11., under a power of atioiuey from Lady 

5., and the produic laid out, under the 
same uulhuiity, in the puichase of stock 
m the name of Lady 9. She subsequently 
makes an assigtmietU of .£14,348 tbrte 
per cents, standing m her name to the 
piaintifi, a banker at Vienna, without no¬ 
tice ot the deed pull, as a security for 
advances. The personal representatives of 
J. S. II., or those claiming after him un¬ 
der the seltlemeut, aie entitled to so 
much of the stock vn assigned to the plain- 
tifi, as IS proved to have been purchased 
with the produre of the ator|gage nioney, 
and the plaiiiliH’s security fails blot t|||4hat 
extent. Lkltman v. IJarcourt, 

2 Mer. 513. 

See also Denton v. Davies, 

. , I 8 VM.. 499 . 

^ 8. A bond executed upon marriage, 

I and conditioned to he void, if, in the event 
of the wile surviving the .obligor, bii 
executors Sic, shoulil, wttlriu i.bree 
months after bis decease,. pay to trbir 
tees ^ lOUO, in trpM fto |tis 0^1; 00 ^ 
la th.e event of ^dlid^k ';ei^rviyt»g. 
wife, smd there being any cbtld or child¬ 
ren of the marriage hvbig bi'lii IdecdtMb, 
;be' cKecatorawdtcw'’ tii^be 

mombt after bis decewMi, 'to'IrdiMft 





illOOO, i*i fhiiit ft»r «iifh thvld i‘hit'1 
ren; am! fartfepr, if thi* oWIgor stirtfiW 
At any tinir during hi* natural life beronle 
»ei8«d of any ni**s^UHg(*s, &c. in j»08*« 
afuii, and ciliould settle the same upon bit 
wife, and the issne of the marriage, by such 
good eonvjMlni'e* in the I tu; as rounril 
should advRiJ in •itch pai t* and propor¬ 
tions, and td stirh use and uses as should 
be thought requisite, ** thd better to make 
a provision for fats said wife, m rase she 
should happen to survive the obligor” 
After the death of the wife the obligor 
married again, and then and not before 
became setsed of real estates, and at bis 
death left issue by both marriages. All 
the real estates of whicli he became seiz¬ 
ed during ills life, were held subject to 
the obligation, and settled on the issue 
of the first inariiige, as ttnaiits in com¬ 
mon m fee. Prrfib/e v In^hutsf, 

1 Wil. I()l 1 Swan. 300, 5S0. 

0 A part), entitled as equitabic tenant 
in tail, under a settlement, in u Inch is a 
rosenant to consry lands to the i ses of 
such settlement, auerwdrds,and upon his 
o< n marriage, covenants also to convey 
lands of less value, thongh be obtains a 
decree for the everutiun ol the fust men¬ 
tioned covenant, the second covenant is 
no hen inequity upon the landv conveved 
according to the decree. Gurdnet v. Var- 
jaw of Tovmend^ Coop. 301, 

10. A settlement of “ all and stngulat, 
the two-third parts of all and eve'y the 
whole of 00 ) property, goods, Ac. be¬ 
longing to me in the empire of Great 
Biitaio,and the East Indies, latdy willed 
and devised unto me by Major John Mis¬ 
sing held to pass only two thirds of 
such property as then remained, and did 
not extond to such parts of tlie piopertv 
as had been spent previously to the settle¬ 
ment. Coffom V. Mmtngt 

I Mad. 176. 

VI. EkAvnox MARaiAoa. 

1. In cases of frauds on marriage, 
though the husband be a party to sutb 
fiand, yet bis interest cannot beafifected, 
if cit^r a ynfe or ehild, who is an ob¬ 
ject of such settlement, be living. 'Mhmp- 
ton V. Hatrmn, I Cox, 345. 

S. Where a titaify of marriage 
the raather of the husband n^uaefited to 


the father of the wife, that a ewtatn 
fnent sitd stork (toone.fhird ot which ihe 
m illier was entitled), were the property 
of her son. and that he waf not indebted, 
when, in fart, sh** held a bond fnpi hfoi 
for the value ot her part of the farm and* 
stock, and hv such repre^eiitatinns the 
father of the wife was induced to give 
his t onsent to the marriage, and a portion 
to his daiigi ter, and the farm and stock 
were settled upon the marriage. Ihia 
bond will be considcrwl a fraud upon the 
marriage, and as such will l>e riUeved 
against m Equity. ScoM v S'otU 

1 Cox, 366. 

3. Where, on a treaty of marnage, the 
brother of the wife makes a false repie-. 
sentation to the husband of the wife's for¬ 
tune, and the manner of Us being se¬ 
cured, but without fraud, he being him¬ 
self deceiver!, and he is afterwards made 
a pirtv to the mairMj;e settlenieut made 
iip< n, and reciting such repiesetitalion*, 
and ih* niuriage tikes place accordingly; 
there being no imputation of fraud in the 
Iransartioii, the brother himself having 
misconceived tlie subject, he will not 1»* 
liable to in ike go<wf hts repre«entaiinnt. 
Mrriutther V Shau, 2 C o\, 124. 

4. Miirnage s-ulements of ptrsonal 

propertv in generil terms, '* Ml monies, 
debts, bills, bonds, notes, &c ” I here is 
no inferenie ot fraud liom the cancclla- 
lion, during the treaty, i pon a fair, mo¬ 
ral i onsider ttion, of a promissoiy note, 
the only insirument of that desmpti'tn; 
the niarriHgt not I ikirig place upon a re- 
pieseiitatinn of the paitirulars, oi the 
amount of the property, De MnnnertlUi 
v. Ciomptun, 1 V. & B. 3 j4, 

5 Material representation m the cir¬ 
cumstances ol a person contracting mar¬ 
riage will be made good, even at the in¬ 
stance of persons concerned in fraudulent¬ 
ly defeating such representatfons. IfosT, 

1 V. & B. 355 . 

VII. Marriage Brocagr. 

I. Relief given against s*curittes pass¬ 
ed in lieu of marnage-biocage boids; 
the party passing them being iiivoticd in 
difhcuUiw, not tutjvnt, and being cnmjiel- 
led by necessity to enter into such terms*" 
6 Air/r^ V. ilforftfi, 1 B. & B. 85 S. 
Set also Kwg v. Barr, 3 M«r. 
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MERGEa. ^ ; 


-nf"pteoiws. .»atject to a 
;£3300, to testator's three 
dm^hters, 1:0 be divided equahy. One 
dwtt mortgagee bequeaths to the two 
•itr^iQg dau^ters aiici tlie survivor of 
.aU the money due on the mort¬ 
gage, and the interest, so that it do not 
a^ogetlier exceed ;b'4000; and if it do not 
wnoant to £4000, then to be made up; 
tjbe other daughter dies, leaving ail her 
and personal estate to the third; held, 
tbgt the charge is merged in the inherit¬ 
ance. Price y. Cibsotit S Eden, 115. 

- 3. Where a person is entitled to a sum 
saf money charged upon an estate, and 
tecored by a term of years, and after- 
wjards becomes entitled to the fee simple 
nf the estate, a court of equity extin¬ 
guishes the equitable lien, except in the 
casM of creditors or inlanry. Donis- 
thffrpt V. Porter, 2 Eden, lO'ii. 

3. Wherever legal and equUaUe estates 
meet in the same person, the equitable 
estates merge in the legal. IPade v. 
Paget, 1 Cox, 74. 

. . 4. If tenant for life, at the time he 
gays off a debt, charged upon the estate, 
merges the security by taking an assign- 
' ment, connecting, it vrith the legal estate 
of. inheritance, upon that transaction 
tbere is no charge; but as tenant in tail 
' r^resentslbe inheritance, the presumfK 
tbn is, wliether he takes an assignment 
f or nut, that the debt is gone •, there is no 
•^charge, ualess there is evidence of an in- 
■ 4er<tioD that it should continue an incum¬ 
brance. St, Paul s. Vkcount Viullry 4* 
Wardi 15 Ves. 173. 

. 5. Mortgage held not merged by 
' union witb the fee, the actual intention 
tbiB^mtablished by the, acts of the party, 


bat presumed ht favot of the penonal 
representauve, it having been bo. the ad¬ 
vantage of (be party that ^glbould not 
merge. .Forbt$ v. Meffedt, ^ 

^ 1» Ves. 384. 

6. A person becoming cmtltled to an 

estate, subject to a charge for bis own 
benefit, may keep up thecfaai^; upon 
this subject a -coHft of equity Is not 
guided by rules of laiv, but vrtll somo^ 
tioies hold a charge extinguabed, where 
it would subsist at law, and sometimes 
preserve it, where at law'it Would be 
merged, depending on the intention, actual 
or presumed, of the person in whom the 
interests are united: where, as in most 
instances, it is, with reference to the party 
himself, of no sort of use to have ■ 
charge on his own estate, it will sink, 
without some act by him' to keep it oti 
foot, Ihid, . 18 \’eB, SpO. 

7. The owner of a charge is not, at 

a condition of keeping it up, called upon 
to repudiate the estate; his election it 
not to lake the charge or the estate, but 
whether, taking the estate, be means the 
charge to sink into or continue distinct 
from it. Ibid, 18 Ves. 391. 

8. In all cases of a charge merging, it 

was perfectly indifferent to. thp party in 
whom the interests had united, whether 
the charge should or should nnt subsist.' 
Ibid, 18 Ves. 393. 

9. Where the term mid freehold would, 
if legal estates, merge, being 'vested in 
the same person, the term in equity in 
such case is construed to attend the inhe¬ 
ritance, unless there be a - declaration «t 
other act to evince an inteulton - to sev«p 
them. Kelly v,-Power, ' • 

SB. &B.S53. 


•* 3 ! ' 


MINES.' , , 

,v..i ; >■ 

^ I. tie inference of abandonment £rom againsi an ejtpreai caafryaUon . 00 n'isdo 
% right is notapplicabb to mpny years befo^, ntot^yfaom the lamle 
^ Semaavyym^f^fiiUt^d’a p<gniitt»iig> eai faii |i ntn a vvyltbant 
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I. Legal. 

(fl) Wl at shall constitute a Mortgage. 

1. Abtolute conveyance, and u deed 
ol defetumnce on payment ot mortgage 
money, duiiug the joint lives ul iiiort- 
gegor and, mortgagee: held a restraint 
upon mortgagor, and a redemption decreed 
to hts representative, although the es¬ 
tate had been the subject of a voluntary 
Mttlemcnt on the mortgagee’s niece, there 
being edso frauduleut and oppressive cnn- 
duct on the part of the mortgagee. 
Spurgeon v, CoiW, 1 Eden, 55. 

S. Oonveyaacee to«cut«l Rrith n pArol 
agtement ttutt tba parties should at 
liberty to redsene, i^h was apparent 
though not dirsedly eslueilted hy de> 
fendent's Imewer, vfere held to h* iROilr 
gagM and apt a^Wta conveyaiv^es} and 
(Mmdant havbg iMietad upon tbinr htdnf 
absolute conveyances, the pleinttft were 


allowed to redeem and th^ coata. 
laud V. Codriugloa, 1 Eden, ifipu 

3. A mortgage of anticipation of a 
West India estate, and the mortgagor 
being touud, upon an account taken, to be 
greAiiy indi bted to the mortgagee, rdeasee 
the equity ol redemption to the mortgagee 
and his heirs; it not appearing, however* 
at the time to have been intended as aa 
absolute sale, and the mortgagee having 
both by letter and oaroi declared himaelf 
to be only mortgagee in potoession, a 
redemption was decreed. Vernon v.BetkeUt 

2 Kden, 110. 

4. Construction of several instrumenta 
together as a mortgage, though one ir»i> 
potted a purchase, betters (dreeaven, 

19V>s.4I3. 

5. Where possession luw been obtained 

under a lorieiiure, and has been uoquies* 
ced in lor seventeen years, a bill to i-barge 
the patty «s mortgagee in possession 
should nut be entertained. Bleunerhassett 
V. Day, 2 B. ^ B. 125. 

(». Where the grantee of lands, subject 
to a limited power ot redemption, has not 
all the lemedies ot a mortgagee, the con¬ 
veyance IS not a mortgage but a condi¬ 
tional sale; therefore, where lands'were 
convey I'd in lieu and satisfaction of 
a portion charged on them, with s 
clause of redemption it the portion were 
paid in ten years, there being 110 cove, 
nant tor payment of the portion, or any 
collateral security,a redemption was refus¬ 
ed alter the ten years; for it the produce 
of a sale of the lands were insufficient to 
discharge the portion, tiie grantee could 
have no remedy against the grantor, to 
recover the dedcieucy. Goodman u.Grkr» 
soUf 3 B. jfc B. 374 . 

7 . Any clause introduce into a mort¬ 
gage deed to limit the period of redemp¬ 
tion IS in equity tuully disregarded ; aa* 
the parlies cannot by suejl^^se restrict 
the equity of redciuptio*', llir u would be 
an oppiession on the mortgagor. In 
equity the rule is once a mortgage, ^ 
ways a mortgage. Ibid, 

3 B. & B. 378. 

8. la a mortgage, the absetwe of a 
coveaaat of repayment and of a eoUateml 
bond cMiiot vary dm trtaaodSob; fdt- 
every mortgage implies a l«m« Mid evsiy 
loan a debt for which the mortgageei 
personal estate is liable ; and although sui 























•rtiitar of «iA Ho, stni it 

ttwy tw 0 titoirt^^e. Th« ut^tice of & 
eovwiuit for the |m)'nient le ■ strong 
riritonifltorate to lAdirate tfte Intention ot 
UKe forties to the deed, fkf, 

*' 2 B. B. 278. 

$. The fob* rriterion in equity to de¬ 
cide whether a deed be a mortgage or not> 
M: Atdtbe remedies mutUHlaiid retipro- 
cOtf IfaS the giantee all tlie remedies <t 
ntortgagee is entitled to } I hid, 

2 U. & B. 279 . 


(b) Ctmatruction of. 

1. Deed of mortgage at b pn edit. 
roi>tiiM ed a ptovuo that ms often as the 
inttiest should be paid halt yearly on the 
days appointed, or within three months 
next aftei eaih, so much should Ije de¬ 
ducted as would make the intenst S^pfr 
tent, and by a separate agrei me it, the 
mortgagee covenanted not to call m the 
niohay Within five years, unless the in¬ 
terests should bo in arrear. The first 
btif year's interest not having been 
tender^ till after the three mouths, but 
the second halt year's intireit betoie 
held, fiist, that the mortgagee was en¬ 
titled tb interest at b per luil. for the 
half year which had lieen tendered after 
the time, and that in consequence of the 
default, he was entitled to call lu lus mo 
ney. btanhope v. Manners. 

2 Ellen, l<)7. 

2. A mortgage with a recital in the 
declaration ot trust, as to mortgagor’s 
disposal of the laud upon pmjier gmund- 
rehts; it was nevertheless held that the 
serunty did not extend merely to the 
groQnd-rhnts, but to the whole ot the 
mortgagor's interest m the premises. Skel- 
dm V Vox, 2 Eden, 22i. 

S. Mortgage to partners, iheir heirs 
and assigns, to secure debts due or to be- 
cottie due to them or the surviVor, whe- 
tbariivailable to a new partnership formed 
by the addition of another, m whose time 
thd debt accilied— Quart Ex parte 
ran., 19VeS.439. 

' 11. EQVITABX.t. 

(fl) Where created. 


]< A paaol agneemeot to mortgage, with 
aattfa^uent iMtvery of the title di^s, dull 
aiuoiiat IB Eijjdity to a mortgage, and will 
beffffMdlli ftdm the thhe bf the agree*> 

t Ob*, 211. 


A dep'0s|t nf title'(Seeds, is a secu> 
rity, IS*an equitable idortgage. Hankey 
V, f'ernos, 2 Cox, ] 2. 

3. A bankrupt, having mortgaged his 
estate, makes a tease w ithniit the assent 
of the mortgagor, and anigos the nntt 
reserved as a SKunty for money bor¬ 
rowed. The assignment containing a co¬ 
venant foi further assurance is in 1 quitv 
a covenant to make a mortg^e, and 
though the lease is void ai against the 
mortgagor, it is not as against the lessor, 
ana the ca<e must be considered as aa 
euuiiable mortgage. Ex mite H ilk, 

2 Cox, 233. 

4. The delivery of title deedf to an at- 
I toriiey, to prepaie a mortgage deed, doe* 

not of Itself amount to an equitable mort¬ 
gage; otheiuive, it deposited expressly 
as a security for a particular debt. P* 
paite Buttdl, 2 Cox, 243. 

5. Equitable mortgage held to bo 

created by delivery ot deeds for the j*ur- 
pose of pieparing a legal mortgage, E* 
parte Brvre, 1 Rose, 374. 

ft* A mere deposit of title deeds, upon 
an advance of money, without a word 
passing, creates an tquitafle mortgage.* 
r X parte Kenimirion, 2 V, A B. 83. 

- Langston. 17 Ves 230. 

7. ^ legal mortgage is no security for 
subsequent advances, though such ad¬ 
vances ate made on the strength of a parol 
agreement to that efiect. Ex,^ parte 
Hooper, lMer,7« 2 Rose, $28. 

J9 Ves, 477. 

8. A transfer of deeds from a depoai- 
toiy, ID whose pussesaion they consti¬ 
tuted an equitable mortgage, to the person 
who discharges bis debt, held not to Jbe 
considered as an assignment from him to 
as to overreach an act of bankniptqy 
against the express words of a defeasance’ 
on a warrant of attorney, which stated 
that the deeds bad been deposited by 
the bankrupt himself. £x parte Combe, 

17 Ves. 369. l Rose, 268. 

9- Equitable mortgages by deposit of 
deeds not favored, etpecidly when con¬ 
tradicting a written instrument. Jbtd. 


w. uepostt ot deeds until a mortgage, 
as evidence of an agreement for a mort¬ 
gage, 18 a good equitable tide. Bx pa^e 

Witgkf, 19 Ves. 25$. lRole,YoK 
11. The court #^1 ad( extena dieiec- 
tlriHe of equitable mortgage^ W deposit 
of deeds, wyobd theRr^foiiemtoiy; so 

opfwity dr a diat mi 


a 



uiioa UieMat^et. Ex,^rU , 

i' .iJ R<»«.299. 

: 12. An 'equUiil^ m4i%>ige «ntty be 

rrettUd by deposit pf ft>py uf court 
rolls. £x^art( fFaratr, ly Ves. 20.2. 

' ' 1 Kate* 286. 

13. A. pairdl..agr<$ment to deposit a 

lease, when granted a» a seem ity tor a sum 
advanced,, i^es «c4 cimetitute an equit* 
able (uortgign. Ex parteCoomte, 

•I Mud. 249. 

14. No objection to deposit of lease 
by way of inurtcage, that ti coutaiiis a 
covenant i^gainst auigiuug without li¬ 
cense. 

Ex parte BagkhoU^ 1 Rose, 432. 

-r- Sherman, Buck, 4()2. 

15. A mortgagee liaving advanced to 
the mortgiigor a further sum upon Ins 
bund: the bond, though obscurely worded, 
was held, to be evidence of an agreeinent 
fur a fut^ther charge upnu the iiiurtguged 
premises. Es parte Hearn, Burk. l63. 

16. 'I'he bankrupt agreed with A. to 

execute a mortgage of certain ptemises 
/or the security of a debt; and, in order 
that A. might prepare the mortgage, sent 
bun all the title deeds, except the imme¬ 
diate conveyance to himself. The bank¬ 
rupt, being also indebted to B., took that 
conveyance, and deposited it with him us 
H security for his debt, at the same time 
-protniling to send him the remainder of 
itlie title deeds. HeiJ that A. and B. had 
not either separately or, collectively an 
e«|uitabie itiortguge upon the preinises. 
Ex parte Pearte, Buck, 525. 

17• Messrs. M. & Co. being in pos¬ 
session of all the title deeds of certain 
leasehold premises belonging to the bank- 
ro|lit, sectfrity for the debt due from 
hiifii bis request deliver to ibe solicitor 
■of the ’ orfginal Insor, upon an engage- 
merit of rpi&livery of the, origiuid lease 
and iihqsedi'aie assignment of the 
bankrupt, for piltpose ut enabling the 
■bankrupt 'tb pfoefore an extension of the 
tetni of tfaeffasei . Xb* bankrupt receives 
.tbe leash luid ^)|ihine^t from the .solici- 
tor of the origi^ lessor, apd depos'ite 
theQi jfr^.Me^i||,1Ci,,8S V., m a security, 
‘for After the hankr 



18. A. and 11^ being seised of a 
hold estate of inheritance, subject ia a 
mortgage. term for 11300, for tjtw life of 
A.} leiuaiiider to trustees,to support, Ate. 
remaiuder to the survivor in fee; agrees 
to advance £800 for tlie purpose of pay¬ 
ing ufl the mortgage and stocking the 
form of A., on an agreement that the 
esiate should be mortgaged to C. for 
.£ lUOO, to secure the 4^800 and also £200 
owing to him, as exechtor of his faibcr, 
from B; the £800 being advanced by C. 
out of which the mortgage is paid off by 
A., who thereupon receives the title de^ 
tVuin the mortgagee (he having assigned 
the term to attend the inheritance) and de¬ 
livers them up to C. A,, and B. difKt a 
mortgage deed to be pr^red to C., which 
IS eiigiojsed and executed by A., (B. rs- 
fuaitig lu execute); and afterwards A. dies, 
and then B. dies, both having paid the 
iiilerest on the £lOUO up to the death pf 
each. Held, on the determination of a 
suit, iostiluled against the infant heir 
at law of both A. and B., .that the 
dflively over of the deeds by the tenant 
lor life, did not, under the circumstances, 
create such a lien on the estate» .i|i the 
way of equitable incumbrance, aai to have 
the effect of charging the inheritance 
with any part of the £1000. The prqof 
of B.*s assent to the deed being deposited 
for the security of the money, or any part 
of it, not being sulficiently direct and posi¬ 
tive to establish the fact of bis inteiiliotl,., 
that the deeds should be delivered to.C. 
for tliqi^ purpose. The plaintiff, however* 
was decreed to be entitled to the benefit 
of the term, and to stand in the plat*^ of 
the luuitgagee, quoad, the mortgage moi^y 
paid off out of the oiundy 
IVildams v, Medlicot, 6 Pnee^ 49^* 

19. A deposit of title d^ds by &si.iqpl« 
conuact debtor of the crown^for sectu^g 
pai t of the purchase money to be piaio hi 
consideration of other lands "sold to him, 
is an equitable mortgage, and binds the 
crown i and'tbat althodgli the purchaser 
have also given bis bond, for ^.rwhofo 
amuanti, .ffofoerd y. IVardf . a., 

ing aidn^ due pisHIjigeV^il; • 

foi^ tf iNSd (to 
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IlmN 

_tid tb* Ifcjrtijtiie ; ft it stilSgfdettt ‘ 

ft tsfi tie ibewa hy setidactory teitti- 

intent ol the 

di^ijidt Vhi’ tbe secitiiif^'of mooey. . It 
ftn r-h&weveT) obviously ' advisable that 
there ahoald be, ia dl such cases, a 
VMftted ooetQorandani of that iutcnlion, 
•ceompanying the tdeposit. Ibid. 

j^l. In a case Mfltere tbe crown had 
wsdi lands of a simple'Contract debtor, 
effected by such a deposit of its debt, 
the court ordered tbe money due to tbe 
depository, to be paid out ft the pro- 
coeds, of the sale, befme tbe rrovTii should 
iHt pBkl, the claimant having bled a bill 
for tbat purpose against tbe purchaser of 
tibelaod, under the order of the court for 
the sale, tbe person against whom the 
atiantissued, and the Attorney-General. 

Ibid, 

,4’ 

(b) Extent of Lien* 

U' Equitable mortgage by a deposit of 
deeds will be held to cover subsequent ad- 
▼MCSS, upon evidence tbat such advances 
jisete made upon that security. Ex parte 
Liumiton, . 1 Rose, ' 26 . 

17 Vcs. 227. 

S. Equitable mortgage by deposit of 
dhtdOs tnay be extended, beyond the 
' oHgi^f .ptirpuse, to advances alter an 
tdticatkiu.of the .firm, by implication or 
by ptfOi,' Ex parte Kensington, 

; . 2V.&B.79. 

S. A security to a firm continued after 
•a alteration in the members of it, upon 
tbect constructbn of a letter raising an 
agh^ment to tbat efiect. Ex parte Marsh, 
.M 2 Rosfc 239. 

A, iVhere tbe original mortgji%e is a 
ic^ oiortgage, or constituted by contract 
^'tlt ft cannot he added to by 

Ex parte Hooper, 2 Rose, 328. 
lMer.7. J9Ve8.477. 
i!' ff,-Equitable mortgage, by deposit of 
1^- de^ by an wccountaot of tbe 
tbe baods of One who bas an 
, iil^l^rttuiity of knowing that tbe depositor 
^^. may become a debtor of tbe crown, 
ft -rtiot available c^ainst an extent. 
Jrwflftia V, Doom, - 1 Price, 2l6. 

o. A ienak havftgdeposited Jiit lease 
eecoffty for money due, granted an^ 
fttt onginal teide,.. ^nd; 
jOTmi ttwi afid i iii ii pi iifrririiriifftifaBii(fnid‘ 
dMwSl ' adfiaa'' 

' • ' ' -nf ' ' f- ' • i: 


dqipftt tbe 

the do&rlease ai>d 
ai^igonienV t ^td tbki 'the pu^y bolding 
the 'Of^idbl had a lieiK'against all 
claiming und|l^e led^e noUe^ of 
the deposit,'^hui n^ against the ae^nee 
withput such notici^ as tbi^e was no im* 
piitaiion upon him for not inquiring'after 
the original lease; that’the aMignee is 
not bound by bis attptmy’s previous 
knowledge of the depo8ft,'|m.^the attor¬ 
ney cannot, as agent, stftiil} <>> the place 
of the principal, so as id 'anwt him with 
notice, until tbe relation of ptinripal imd 
agent is constituted; and as to idl informa¬ 
tion tbe agent bas'pre^ioudy acquired, 
the priticipm is a mere Stronger. Mtmrt* 
ford V. Scott, 3 Mad. S4. 

I, ■ < . « 

III. pRtOaiTT oaPoSTFOuitJtSMT. 

1. Where a third mortgagee,, at thv 
time of advancing his money, ii|n no. 
notice of the second mortgage,* he may, 
by obtaining an asSigniuetft'-of the fiist 
mortgage, postpone the second mortgage, 
even though such assignment is obtained 
pending a suit by tbe second mortgagee, 
and after an offer in the first mortgagee's 
answer *.o 'assign to the plamtifl' in the 
suit, on payment of the money due on . 
tbe first mortgager Eekkkr v. Eatier, 

’ j 523. 

2. The custody of the deeds jutting a 
term, accompanied by a dei^ation of 
trust m favor of a second iocambranm, 
without notice of the prior' teOrtgago, 
will give him an advantage ever the first 
incumbrancer, which a couit vf'eqoity 
will not deprive him of; and a party conk¬ 
ing under such second inCumbnmeerf >dsM)S 
not relinquish such advantagea l^htg 
covenanted, upon the pHrehaMK^^ .tlie 
equity of redoiiption from i^e mor^agoa, 
to retain part of tbe putvlMuftieiMftM^ i» 
redeem the prior inurtgi^S 

been also agreed that W 
money adversarisiftiy i»easai^%ouid4Mft 
adjust tbe matter dmkablj^ - Stanhope t. 
EariFemey, * * ‘ fflMen, dV 
- 3. A prior HieaimhimhcerariU.aeclit 
allowalto ttimftitBmtC ftilo fnindiMAijjv 
imlonement,’ 'a* 'ai|;iuiiai.#aftbifNfU^ 

' eambmktxi of' UflMiftiiidtli 
'bnmcer IwtAiptftb'. .Crogiei^ 

' !‘.y; *#»*«, ttm 







nr. IV. 



' i •>, 

as to take it «at of act, 

bul such first iocuoibrii^r will neveiv 
thelessy for >yaut,;%Lt>eitig'r«gUtai^«i, M 
subject ,to' poatji^|likeeot. ffanmmds. 
Miiore, . ' I j^eR> d37* 

$. Notice of en uaregistered mongsge 
will affect •iibsequeOt mortgagees, «^o 
have registered. Sketdon v. CW, 

3 Eden, 334. 

6 . The register of a mortgage will 

r.ot, by itself, affect subsequent incum¬ 
brancer, without (tctual nodce. CWor v. 
Cooley, 1 Cox, 182. ' 

7. Lord Chancellor Eldon doubted if a 
third mortgagee, taking in the first mort¬ 
gage, could exclude the second mortgagee, 
where there is bad faith on the part of 
the first mortgagee, as, that be knew of 
the second mortgage at the time of the 
Conveyance. Mackreth v. Symtnons, 

ISVes. 335. 

8. The first mortgagee was held en¬ 
titled to tack a subsequent judgment, 
docketed, though no execution had issued 
at the time of the bankruptcy of the 
inurigagor. Baker v. Harris, 

16 Ves. 397. 

9* The purchaser of an equity of re- 
deniptiun cannot set up a prior mortgage 
of bis own, or a mortgage which he has 
got in, against subsequent incumbrances 
of which he had notice. Toulmin v. 
Slecre, 3 Mer. 210. 

10. WbeCe trustees held an estate, first 
tlpon trust to rail i a certain sum of 
money, next to indemnify the lenders of 
monCy against a rent charge upon the 
estate, and also portions payable to 
yfmofgvr children; and in execution of 
tb^r t'ru;>t they raised a part of the 
money upon' annuity, secured upon the 
estate by a Wrm of years, but kept the 
in their hands; and afterwards 
Idortipisd the estate without notice of the 
ieek.imtboiibciuicet upon a bill by tibe 
sppr^gagpur, pn^ng that the aonuitant < 
sadght ^^isDhtpooed, the court held that, ^ 
^ It could ba ttmintained that a prior 
tocembrancer 48 to be 'postponed simply 
Isr leaving tha^tiadeeds in the hands of 
th# mmtgaiipir,. sudi a doctrine can only 
hoappliwl lor cases where the poseession 
^f the title deeds is legally tttc;deat to Uie 
estate of Jest iaMtodimncer, and. 
vbere it mii^t he said thai be had foiled 
to use r«atonehfedUige«|jafiir'h^^ i 
f^oa $ but, rmm «- 


'the .trustees 'to, hitye gh^',1^ eito In* 
Cdmbmncer the instmuMmla 
were bound to keep for thecomtmoe.jecu-- 
rity of all persons advancing mofoey ej^ 
the credit of their tnist, Jfmpef v« 
Fodder t 4 Mad. 120. 

r 

IV. Mortoagob, sbtate and ik-> 

a'EBESfOF,. 

1. The equity of redemption in tbia 

court is the fee simple of the land, . it 
will descend, may be granted, devised, or 
entailed; and such entail is barred by a 
common recovery, which proves that, in 
consideration of this conrt, it is, such an. 
estate as there may be a seisin oh Mwr» 
gess V. IVhcate, 1 Eden, 225. 

2. An equity of redemption after for¬ 
feiture, is merely an equitable right, and 
the possession of the mortgagor is more 
precarious than that of any other cestui 
que trust. In point of possession, the 
mortgagor is a mere tenant at will, even 

du equity. Chohnondelcy v. CliiUoa, 

2 Mer. 350. 

3. A cesftti que trust, having a substan¬ 
tive, independent possession, may gain the 
legal estate by disseisin; but a mortgagor 
cannot disseise bis mortgagee, as his pos¬ 
session is that of the mortgagee. Hid, 

2 Mer. 360. 

4. The position that the mortgagee is 

trustee for the mortgagor, must re-, 
ceived with considerable qualification^ 
Ibid. 2J. &W. 182. 

5. The trustee of a mortgage bolds the 
same in trust to the extent of the mort¬ 
gage fur the mortgagee; subject thereto 
fer the mortgagors. And be cannot , do 
any thing to prejudice the mortgagors. 
Bkmicrhasset v. Day, 2 B. & B. 133. 

6. The trust of a mortgage as between 
mortgagor and mortgagee differs,'freoi 
that of an outstanding term of a tburd 
person, unconnected with either of the 
parties seeking the l^al estate; the only. 
quesUon there being which has> tba.bei'- 
ter equity to call fix the l^al estate, 

HmU 

V. RBDEKrriofr- 
(ir) WhotM^rediem, 

I.. When the ntato it ha uertgsge 
prior tomstyadgmatt, whm lhe' 

'88 
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ton. 


'ti®OlltO AdE t.] ' Wm^rritl 


mflmwr out of tbe Heblor, to that tbo 
creditor' could ti^' recovet kxi^ 
equit^f in ordOf to protect’ a purchas^f, 
vi>4fl not peihibit the creditor to redeem. 
Mnrrett'V, Blake, 2 U. & B. 357. 

.2. Husband having two mortgages on 
his estate devbes it to bis wife in fee, and 
diet. Wife having married again joins 
her second husband in another mortgage 
of the estate,* consolidating the two 
ibrkier mortgages into one, at a different 
rate of interest, and reserving the equity of 
redemption tc the husband and lus heirs, 
without any recital or speei 'l circum- 
trteiice to show that it was the intention 
of the parties to make a new settlement 
of the estate. Husband, after the death of 
the wife, deals with the property as,- his 
own, disposes of part for a valuable con¬ 
sideration, and dies. Bill by heir at law 
of the wife against the pnrcht er, repre¬ 
sentatives of the husband and mortgagee, 
to redeem, and decreed accordingly, and 
the decree affirmed in Dom. Pruc. with 


rfPlservrat^s levied wcording to covcoan'^ 
the lands aft^'’dle determination of the 
'the repayment of 
‘'ere limited to the 


term erfeated to sec 

the mti’ney borrovp' 
1 1 


ctai't' 


alterations as to the manner of taking thed tinct estates are mortgaged for two dis 


hukbaud and wife, and survivor for lifcj, 
remaifidsr in tail apecial, remainder for 
defdlilt of such issue to tlie right heirs of 
the survivor of husband and wife.' The 
wife having died without' issue, leaving 
the husband survivor, it wasf '^held that 
this was more than a mere mortgage 
transactinn, that there was evidence of an 
ihtention to efi'ect a change of the bene¬ 
ficial interest, and that there was upon 
the face of the deed a clear manifestation 
of such intention, equivalent to a decla¬ 
ration, and consequently that the hus¬ 
band and his heirs, and not the heirs of 
the wife, were entitled to the equity of re¬ 
demption. Hid, 

(6) Upon vihat Terms, 

1'. The principle that, where two diji- 


accounts. Rtiscotfil/e v. Ilarc, 

6 Dow, 1. 

■ 3. The rule is, that where husband and 
ii’ife mortgage the wife's estate, and the 
equity of redemption is reserved to the 
husband and bis heirs, without recital or 
s|>«cial circumstance, to shew the inten- 
iKod to make a new settlement of the 
estate, the husband has tlie equity of re¬ 
demption, as he before had the legal estate 
only jure ttxoris.' Jbid. 

' 4i. Where lands are in settlement, and 
the husband and wife join in a mortgage 
of them, if the deed dealing the security 
is no more in effect than a simple charge 
upon the lands, and docs not alter the li¬ 
mitations forliier than is necessary to 
create the charge, the right of redemp- 
tioB, although it be reserved by the deed 
tb tbe husband and wife, or either of them, 
ttfeir Or either of their heirs, &c. belongs 
only to those who are entitled undet the 
sattfement, and not to the heirs of the 
hnsh^^- if ha survive the wi fe. Jeakson 
V.rjrifMCS. 1 Bligh, 1, 104. 

5. But wjbere the lands of A., upon her 
marriage, vsere settled to the^hse of hus- 
'heuid and wife successively for life, re- 
|»iinder in strictaetjtlimeht, remainder to 
wife.and her heirs, with u power of 
ieal aQd ^^idtment of new'u^; 
with the husbait^ ip 'h 

.. _ leiwlfim 

ses of a fine which thelnbiiband dhd wile 



tiuct debts, a separate redemption can¬ 
not be dccre^, operates so long as the 
equities of redemption‘remain united in 
the same person. WUlie v. Lvgg, 

5 Eden, 78. 

2. A mortgagee of two distinct estates 
upon distinct transactions from the same 
mortgagor, is entitled to hold both until' 
the payment of the whole money dne on 
both mortgages, and even against the 
purchaser of the equity of redeniptkm of 
one of the mortgaged estates, without 
notice of the other mortgage. Jreso/t v. 
Dinn, , 2 Cox, 425. 

(c) JVken barred. 

1. There is no general role in equiijf* 
for presuming a mortgage satis/ied, inefh^ 
ly opon the ground of ndn-payoiMt orew 
demand of principal or interest, fhtifeent^ 
years, or for any other time: al^if a jhry 
should, on this grpund^ presothe a bond 
satisfied, which ^ gim a« a collateral 
security to the mdrtgagW Idle mnrtgaj^ 
! is not thereby prevented’from sfafesriiig tfar 
' triAh of the case in a c»urf of a^ity^ if’ 
in'fact the money bai' i^’.heen peidi' 
Toplis V. BaMr, ’ a*Co»ilT9»* 

2. The court w3l hM deferee'S redemp^' 

‘ tidli laffer is po'4h»ttdiiiiy ^‘mortgagee^ 




hnsneh; 
iit‘eihiroill2 


estiite: but ff limy wemt fau been nfe 





Mived, or any of Ibe tnoi^gaie necottilte 
botio setUed[ between tbe mortgagor and 
mortgagee, or by any solemn art nf .tlie 
mortgagee, such as*a will or settlement 
made by him, it appears that be consi¬ 
dered bienseU .as having a redeemable in¬ 
terest, itwiU, as against .bjm, and those 
claiming, und^ him,‘ be held to be such, 
and the time will only run from the date 
of such acknowledgment; but there must 
be no fraud or imprq>er covenants, where¬ 
by the mortgagor is prevented from re- 
dimming; but a bill to redeem, after 
twenty years* possession, upon parol evi¬ 
dence of a conversation with the mort¬ 
gagee, was dismissed. Whiling v. White, 
2 C 0 X, syo. Coop.]. 

. 3. Where a mortgagee has been in [pos¬ 
session twenty years, without impedinicnt 
in tbs mortgagor to assert his title; or if 
such impediment has been removed ten 
years, it will be a bar to the redemption. 
Beckjord V. Wade, 17 Ves. yo. 

4. Iledemption will be decrce<l agauist 
the heir of mortgagee and a purchaser, 
ivithout notice, upon an acknowledgment 
of the mortgage within twenty years be¬ 
fore the bill filed, though such ackiiow- 
h'ligmcut '.vas in transaction with other 
persons, and not with the mortgagor or 
Ins heirs. Hansard v. Hardy, 

IS Ves. 456. 

f). The rule as to the redemption of 
mortgages in courts of c<iuity, ptoceeds 
Cither upon the sta^'ite of Innilations, or 
by analogy.to it; and thougli iheie nta) 
he a redemption after nn uninterrupted 
possession for twenty years, yet the plain¬ 
tiff should state, in his hill, the circum¬ 
stances V bich take his case out of the 
rule, i'wslir V, Hndgsutt, tyV'es. 1S4. 

6'. Ivquity of redemption will be hai red 
by pust^sion for twenty years, unless the 
moriga^ can prove an acknowledgment 
•f his .title by the mortgagee within that 
perio<b as accoqnts deliv^cd by the mort- 
hut if such accounts are proved by 
parol evidence, it must be clear and mie- 
iquivocaL Aegooots deUverod., without any 
authority (fom the mortgagee, by a re- 
.ceiver and manager of the estate, his em¬ 
ployer being ni a st^e which rendered him 
kitupable of managing his afia«a» was held 
insufficieoV Barron v, 

< 18 ®. 

.. f. Ai ^^tb* «®ect,o||^Bntakept by 
the m0rtgaga|i.ia.Mji^hl>o^s, ilFi'thont 
«0y 


rodemption—Qaerc. Htd, IS.’Vefc^lSSS; 

. 8. A letter by^ mortgagee within twenty 
years, referring to an anterior agreemem, 
m wiiicb he recognised the mortgage, and 
containing a proposition concerning a re¬ 
demption, will take the case out of the 
rule, tiodle v. Healey, 

‘ 1 V. & B. 53^. 

9 . There cannot be a rede!U|>lU)n of a 
mortgage after twenty years, upon parol 
evidence of conversation with mortgagee, 
unless it is clear and unequivocal, and 
shews a deliberate intention of giving -a 
redemption. RceLs v. VosUethvaile, 

Coop, iff I. 

10. Time is no bar to a Welch mort¬ 
gage, unless the p .rty had held over for 
twenty years after the [irincipal und in¬ 
terest were lully jiaid by perception of the 
rents and j»rofits. i\imick v. Reed, 

1 Mer. 114. 

11. An assignee of the equity of re- 

deiiiptioii [leniliiig u suit for redemption, 
is hound by the decree. Metcalf e v. Pulr- 
vertyjt, 2 V. li. :.07. 

j 2. A inortg.igor will not be allowed 
to redeem under the ‘statute 7 Geo. 2, 
c. 20, if the mortgagee is entitled to lake 
out execution. /Jmis v JJoj/d, 

3 V.tS: B. 15. 

(d) Out of lehit Fund. 

1. Where the heir inherits a mntlgagcd 
eslnlc, if he executes a new covenaiit and 
bond, with a new equity of ledemptina, 
he makes the debt Ins own, and ins per¬ 
sonal estate shall be pumanly liable. 
JJonislhorj/c v. IWter, 2 Cdeti, l6'2. 

2. ’tV ben the mortgagor of a copyhold 
{levii,ed it to his wile, together with his 
[lersoiial estate, and appoints her cxecu^ 
Irix, and she died without paying off the 
mortgage. Held, that her heir is noit 
entitled to have the mortgage money paid 
out of the personal estate of the inoru 
gagor. Scott v. Beecher, 5 Mad. yff. 

(c) Enlarging Time for Payment. 

1. It requires a stroi.g rase to induce 
the court to make a fourth order, enlarg¬ 
ing the time fur the payment of mortgage 
moni^ decreed to be [laid; but where the 
defendant bad u.-«ed bis endeavours to ob¬ 
tain the money, and bad been baffled in 
his purpose by unexampled deluy, sad 
there ^appeared a strong [irobabUity of the 
money being raised, ilie couii sllo<^ls4 
three nioipJlhs ^k?*!***’ aoiwittisw^- 





\m 1)>« Ibje^ 4«ukr mpf^ypti^fApty^ 4| 

'■> Wsfiu “ 

,,, .t^.,f^'.^yfp^,i»,-m(A\'!6t^. 

Utf^ ap^4i^^U^ jr^mptipo u upon 
liirecltipure^ y. Wakt^ 

jtK ’ 17 Yes. 417* 

3u Mai^agor applying ior time, after 
havipg obtained the order under 7 Oeo. 3, 
not have bis money ready as 
WekereU v. DeiigAtf Coop. 97* 
sl^htest grooi^ will induce a 
f;i»ttrt «i, equity to extend tiw time of sale 
IM. a foreclosure cauee* Jessop v. Kitig^ 

.. .. , SB,&B!.57. 


, ■‘V’S 


VI, Accovit^s. 


. Js, A itKM’tgagee is not entitled to make 
the mortgagor account for past rents. 
Ex parte Wtlrni^ 2 V, & B. 252. 

1 Rose, 444. 

4, Where the tide deeds '"ere stolen 

ftom a mortgagee, the account was di- 
lacted under a bill of foreclosure, with an 
inquiry respecting the title deeds. Stokoe 
v,Jk(iamt 3 V. & B. 51. 

' 3. In a decree to account against a 

mortgagee in possession, annual rests are 
iiot directed from the middle of the time, 
but either from the beginning, in a special 
case, or not at all. Davit v. Map, 

19Ves. 383,. Coop. 238. 

4* 'T^ mortgagee of a term is not en¬ 
titled, after the term has expired, to a 
^retrospective account of rents and profits. 
Qi^dey v. Jdierlcy, 1 Swan. 579. 

5. And where the term is created for 

Tai.nng portions, and has expired, the 
mortgagee is not entitled to an account 
of rents and profits in the hands of a re- 
Cfiver, accrued before the expiration of 
itdOilernu liM, J Swan, 573. 

' St. Oo a. decree against a mortgagee in 
j^osfossion to account, the blaster caimot 
xttake rest* olaless specially directed so to 
4 i 4 '.h 9 l the decrees butsin this case, under 

circumstances, annual rests were di- 
4 !CCt«d. fVebber v. Hunt, I Mad. 13. 

.V.-.Ty. A mortgagee holding over, after 
^H^ytneet of .^principal and interest, must 
liilSvoqpsidsred as a mato^naked trustee, 
4^ as sttoh will betbarged mth interest 
;^Gypoti<th 4 tmlance reUined by bipo^^froffl 
rio^ the demand of the bahaaw was, 
l^fsbk^ in UiMcasa was theijUing of. 
asntdiBie -Mtate being in the Wieit-' 

b)i|t lini tnm’^iagee oaii^ to 
_ _ rate 

.4^ f[ 

A:«i#t|PkgeB cailQnt.he fwid abfe-j 



detver.^ thctekMrtgr^ged estatrt ner gas 
tiem%, vihmka takes possession, can ha 
appoint mreeeiiwrt bat be .may>iwvb«^ 
^oaa^itbe aimre of the astate, great time 
and trouble mutt be'aacriticed'dti the re* 
ceipts of the rents* So where.the morv 
gage property, consbtiog ol.^twnnty small 
bouses 'in town, was assigned^ be trusty 
for one who liv^ at I>srkiilg,-iia and fats 
executor were allowad the axpnnse of a 
receiver actually erntdoyed, notwitbstand. 
ing the trustee lived near the property. 
Davis V, Dendy, 3 Mad. 170. 

9* 'On a bill against a mortgagee in 
possession to redeem, where the, interest 
has never been in arrear, and the annual 
rents exceeded the amount of the annual 
interest, the Master will be directed to 
make rmts; but the court someUmea 
relaxes the rule, where tbe interest is in 
arrear, when the mortgagee takes posses¬ 
sion. Sfiejtkard v. Elliot, 

4 Mad. 254. 

10. Tender of pt^rment by mortgagor 

to agent of mortgagee, and refusal by the 
agent to accept, alleging he had no aiith<v 
rity. Neither principal nor interest de¬ 
manded by mortgagee for twenty-four 
years thereafter) yet payment of princi- 
l>al and interest for the whole time de¬ 
creed, and the decree affirmed. Meade v. 
Earl of Bandm, 2 Dow, 268. 

11. A mortgagee df a leasehold in¬ 
terest paying renewal fines, reimbursed 
out of the estate. Hamiltm v. Denny, 

1 B.. & B. 202. 

12. Exp^ites incurred by a mortgagee 
in possession for the 'protectinn of tfa« 
estate, acquiesced in by the mortgager, 
allowed. LordTrimleston v. IfymUl, 

1 B. & B. 377. 

13. A mortgagee in possession never 
renders annual accounts: blit the mort¬ 
gagor, when be canccivim tfa^' iiTOrtgage 
debt to be satisfied, calls on'ai^gagea 
for a final adjustment, 

14. A rreditni'going into pokkfssddh as 
a 7 «ait murtgiBKetf is- not obtitled- to ro- 
cttver's teem Jbid, - l/ISr fit B. SM. 

15. If a mortgagee eht^i^ into pos- 

sessiba of tfoe latufs ’^oC^thf^inottgagor^ 
‘hemust aeebunt' at’ thsk ntmost valuer 
'Jtadf '. !"■ -'I'"®, oe B. ^5*- 

A nitt^gbe iis arcbnnBng, if ha 
.eiuths idfo^bW^eiprttf tto Iba 

ifiarlglgSd firemises wilt ha. c]ta«'ged''4i 

■^vk 




A<KMku,> r^pSQifLTam%^ ttf; 


ttUowed tb* «sp«M6s pe fii m Hfl y IttcwiM i 
lor the protacti{m«f ^ Mt«(e. jCWd» ' ' 

t 18 . An agnmaeot« taortgag^ 
shall eater iulft|>oBsntiao «f tier laads «f 
the mortgagor^ ata-lur rMt, iirdischafge 
of bis deM«^' «a exceplioa'.to the Tuie 
that a nortgagse in poMessbn awtet ae- 
coant for the full value of dw lauds; and 
soeh^ agreemeat. will be supporu^ in 
£quity, not beit^ af^nst pnblie policy, 
nor working a pnvate Morany v. 

O'Deay 1 B. & 6.117. 

VIL Mortoaobk, ]^tate a«i> 

IhTERLST pr. 

See also Div. I. (Jf) ante* 

1. I'be entry of the ttevisee, who is also 
a mortgagee, is presumed to be as devisee, 

)f no trace appears of any of the slepr, a 
mortgagee usually takes to get into pov 
session, i’orbts v, Mojfattt 

IS Ves. 35)1. 

2. A mortgagee has no right U» show 

the title of his mortgagor. iMwbert v. 
Hogert, 2 Mer. 490. 

3. ICqiiitable mortgagees under a de> 
posit ol title deeds by way of pledge, cun* 
not effect a valid assignment of the pre> 
noses comprised therein, in the event of i 
the. person so pledging them becoming 
bankrupt, unless the assignees of the bank¬ 
rupt join in the conveyance; end although 
u power of sale be given by the agree¬ 
ment entered tutu rt the time of the de¬ 
posit, on iwtice to repay the money in¬ 
tended to be secured, if no such notice has 
been given, Mawkm v. Rambtntom, 

i Price,438. 

ISee alf4j Cprdcr v, iWirgaa, 

, , .18 Ves. 344. 

4. An stwUta was conveyed to trus¬ 
tees uptpa trusft, inter alw, to pay a debt 
due to P.: F. filed a bill.again8t the true* 

.f()r. -^yment, stating bis debt, the 
ammint cc which ^ trustees disputed: 
upoit^ |he .payment into court of the 
claim, and w further sum 
as «^arify;£ai;. mid «aiidertaking to 
K?. into, the account, the 

court ordeped P*'ta.4^ease the mortgaged 
Aip«biB seeuritiof^ but 
thil opjcr. njm yrards d=scbaaged, os 

a mortgagee capoOt be compelled to give 
^ bis be actually reives 

4he ‘'^oHleihmites,: 

4%»waiiriir m bis' 


bxee«h!h'il~sPCtf(mi'''h^^ 
hhiiitiage, gti4og estai^ ttdl tshM 
of! the marriage, #hd •tihetr V 

life to the brother, rethsiod^ to hisAfel^ 
and other sons in tafli' He afterwasda 
suffers a recovery, and mortgages the 
tate; and upon bill of foreclosure by tba 
mor^agee, the question was, wk«tbc# 
the -brother took a new estate under the 
settlement, and consequently an intoest! 
which was voluntary and void, os agamst 
the sulMequent mortgagee far valuabta 
consideration. Decree below fur thO 
mortgagee affirmed in Dom. Proc. Cw* 
mick V. Trapaudt ff Dow, 60. * 

See also Muuntford v. Scott* 

S Mad. 34. 

VIII. Foreclosors; 

1. Dismission of a bill for redemption, 
for want of prosecution, has not the e^t 
of foreclosure, as it docs not prevent the 
tiling another bill. JJantard v. Hardy* 

18 Ves. 460. 

2. Where the mortgagor is an infent, 
and the mortgagees cmnent to a sale, tlie 
court will not allow the foreclosure with* 
out an inquiry whether it' would be fbr 
Uie infant’s beneht. Mmdt^ v. Mondty, 

1 V. & B. 223. 

3. Under a bill of foreclosure by dertsea 

of u mortgagee, the mortgage deed being 
lost, a reconveyance was directed with sa 
indemnity and costs against plaintiff. 
Slukoe V. Rubsutt* • 19 Ves. 38d. 

3 V. Sc B. 51. 

1a. PlRACIKG AND PRACTICE, 

1. Advantage of length of possession 

may be taken by the mortgagee agatiat 
the right of redemption by demurrinr. 
Jlodte V. Healey* 1 V. & B, 539. ■ 

2. -One tenant tn^mmon of a moiety, 
having obtained a decree for redemption 
of his moiety, takes a conveyance of the 
equity of redemption of the other tenant 
in common, and files a supplemental bill 
for the redemption of ;faat other moiety, 
stating that a prior conveyance of tbit 
■equity of r^mption by the other tenant 
ill coounon'and his assignee, (he bavtng 
been a bankrupt,j wm void, bavit^; been 
made uader a commisuon of hankruptcr 
whichJ^ been su^ierseded. Thw ^1 
idisnndMbfe^g supported by tfae evideiet 
ol Jdiihiilkiru^ ohly, Wnagh v. 

,, .*t;< V * .. Coop* 1^9« ’ 



luM Qo ao tiie 

iof as a^aitttble s^rt^ee 1)^ 
4^>oi^t ef dei!^« to prder # o^e of 
p«lat% wbtro tb<m is a subssqumt mort* ' 
glgoa. of tbe oqpi^ of redemjitbn 

aad bus not proved under tbe 
^Oiamdcoiou, tbe proper remedy being by 
^U. pt^le Tophtm, I Mad. 38. 

. 4 . jjk .biU for a foreclosure cannot be 
fttdbwnas a.short cause, unless by cun> 
acntr llasUeigk v. Dat/mart, 

2 Mad. 147. 

, A» mortgages to B., C. is the only 
vritness to such mortgage. B. dies and 
^ bequeaths to tbe wife of C. ond also to 
olhers, the mortgage. C. and wife, and 
tij^ others, file a bill of foreclosure agaiust 
Ai and subsequent incunlbrancers. Proof 
ofC/s hand writing by a third person, was 
held sufficient proof of the execution of 
the m^tgage made by A. to D Imuait v. 
PfiftonSf 4 Mad. 271 . 

, On a motion for a reference under the 

stat. 7 Geo. 2. c. 20, for a foreclosure, 
the )C 0 urt refused to direct the master to. 
fake into tbe account costs incurred at 
no mention, 2 of proceedings at law 
being made in the bill; hot the court gave 
leave to amend the bill in that respect, 
dinacted. the motiou to stand over, 
until ihe bill was amended. .Millard v. j 

S Mad. 433. 

X. Costs. 

ShakoTit. BeirkRUPTCT XXni.(ffnff), 


^ J, Where the devisee of a mortgagee 
filed his bill against tbe heir and executor 
of tl^ mortgagor, for a foreclosure, and 
malS^ tbe heir of tbe mortgagee a party 
tu e?*fb b*b the will against him; this ial* 
ter i^rty caanot have his costs (.nt of tbe 
mtatewhut they roust he pmd him by tbe 
plqiatlff* Sk^pv. Wyatt, jlCox,3o3« 

„ 2. Tula that yL mortgagee shall 
|ave his costs, is 'mmost universal; 
bii^ there are exceptions, and where tbe 
conduct was oppressive, hav> 
xpi^^used repeated tendws of tlie mort> 
^uey, the court refused him costs. 

' V. Trccotkkk, S V. & B. i84* 


.jSk When :ft<Mftr%agor files a hiQ to fte 
de<^ he must pay the costs of thosa 
who claim under Abe mortgagee, thongh 
made necessmry parties by bis act. Fur 
aatbe lestateof ilu mortgagee, aftw the 
mortgage is forfmted, is ^solitte at laie, 
he may deal with it as bis owe; and if the 
mortgagor comes for redemption which 
equity gives him, it must <lte upon tbe 
terms of inderaaifyUg tbe mortgagee 
from all costs arising out of his legal 
acts. WetAercll v. CoUitu, 

3 Mad. 255. 

4 . Where, on a bill to redeem, the mort* 

gagee objected that tbe mortgagor was 
not proved dead, and after the references 
to a master, to which the mortgagee ex¬ 
cepted, the court directed an issue, the 
result of which was a finding, which 
agreed with the master's report: upon 
the exceptions being overruled, it wa 
held that tbe mortgagee roust not pay 
the costs of the issue, as he cannot be 
charged with vexation, when the court 
thought tbere was so much weight in hii 
objection as to direct, ati issue. Wthm 
v. Metcalfe, 3 Mad. 45. 

5. Mortgagee resisting the right to 

redemption, on the ground of a decree of 
foreclosure collusivety obtattied, was de¬ 
creed to pay so much of tbe costs as m’hS 
occasion!^ by fats resistance. Harvey v. 
Tebiatt, J J. & W. I. 97 . 

6. Where a sale nr mortgage is a fraud 

on a prior incumbrancer, the court will 
give costs against the vendee or inort- 
gitgee, on setting aside the dt^s. Taifhf 
V. Baker, S Price, S 06 ',» 

7 . Secus, where there is no fraud. 
Guuoland v. Ht Faria, • if Ves. s6. 

8. A defendant fraudulently conduct¬ 
ing himself^ Will be depfived d|'‘)ds cdsta 
in equity, though considered as inortgageb 
in poss^kn. Mi^oaya.tyDia, 

1 B. ^09- 

9 . After • decree Ib^ redeniptiioti oa 
payment of fnioeipal, ititereet, 

a m<Mrt|;agte*4bea^ osierpaU^;bjS^^ 
toh»coabi«< 

, ■ ,,■■■/■ 1 , #•"»' 
t ■ ‘ * 


, /Jt; ■ -U' ( -J 


MOUTUARIES. 



ikf' iw'<»pt^it4»#lcip>4;.l >1 

i§ey;.ii;u«t not be sued for >iip, ' < 



'xe; , 4 (j. ^ ; 

* ‘ ‘ . * 
'V'l* ? 4, J.v'v'?'' 1 





« t v' ' 

NAME. 




1, Kifl^* Ikems isIuMlifiig more 
a permiesion to take tbe name, and 

does not impose it. Ld^A'-v- LeigAf 

15V«8, 52. 

2. An act of Farliankent giving a new 
name, dues not take away the original 


n»ni%> |Htt a legacy may be takt^i 1^ i|. 

ikid. 

3. A name acquired by reputation may 
be stiperseded by unother name of babi^ 
and reputation. Wilton v< Brochky^ 

1 Phil. *47.^, 




NIi EXKAT REGNO. 
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' rV. PLEADINO AMD PRACTICE... U). 


I. Jurisdiction. 

1. The Chancellor has no jurisdiction 

to grant a writ of nc exeat regno upon u 
legal demand against an attorney, on the 
ground of bis privilege, by analog}' to 
the case of an equitable demand. Gardner 
V. --, 15 Ves. 444. 

2. Tba court of Chancery bolding a 

concurrent jurisdiction with courts of law 
upon the bead of account, will grant a 
sSrit of «e exeat regno, though the case 
wdnld admit of' bail at law, as where a 
creditor iiles a bill for an account and 
admudstnEition of the assets^ provided 
there is a clear affidavit of assets received. 
Janet ▼. Ale^bnn, Ves. 470. 

11. Writ, -vmzKz oeanteo. 

1. Writ d ne exeat regno will be 
granted un affidavit, not by the plaintif, 
l#ni b^r ^•nother parson, to information 
andbiS^of iatentitm to quit the king- 
dm, TOClordicg to the- nature of the in- i 
fiu^matmn, as where received front pw- j 
ioDB of ^e;defendaitt*s fsmil}, fhat thdy I 
tvereabool ter go to the Isle of Man. 

% Coflwioav.—^ • li Ve8. SS3. ] 

-2* Writ of «e eiveaf regno, obtained on 
|l^4f of ^lonacliE by faik vomnritibe, on 
a'^ndte ds'giv^ for *11^ balaiW of an 
tkeoaati'^ titfthtiohig ttiiii oupUtih- of mi 


Esust-India ship frn.n proceeding on bis 
vo} age. Stevearf^, Graham, 

19 Ves. 313. 

3. The writ of ne exeat regno is a high 

prerogati%’e.writ, and is applied to the 
purpose of equitable bail. Dirk v. S»A?- 
ion, 1 V. & B. 373. 

4. Writ of we excat regno was granted 

against a person generally resident in Ire¬ 
land, and ill this country for a tempo¬ 
rary purpose only, a balance being Bworrt 
to, for wbich bail might have bren had, 
and that the plaintid bad filed a bill ill 
Ireland, where ilie transactions arose, for 
an account; and a proposal for reference, 
but the writ Was discharged upon the de¬ 
fendant’s giving security. Hewden v. 
Rogers, 1 V. & B. J25. 

5. Writs of »e exeat regno are granted 
where the defendant’s residence is in tlie 
West Indies, Scotland, or Ireland. Jbit/, 

1 V. & B. 133. 

6. »'’rit of ne exeat regno granted at 
the suit of an English subject against 
a native of Russia, generally resident and 
canying on business in partnership at St. 
Petersburgb, and in this country only for 
a temporary purpose, npon a balimce of 
account in respectsof goi'da consigned to 
him and his partner. Ffack v. Holme.. 

1J.&W.405. ’ 

7* The writ will issue on a balance of 
account sworn by the deponent to be due 
to the best of his beliet; but it will not 
. be granted if the mode of compliting the 
account be mentioned, and it appears to 
' comprise unascertaiato sums. Ibid. 

; ft. Whethw the writ will be granted' 
i where the debt has been contracted wfatle 
‘ the plaintiff and defeniUnt resided ip a 
; foreign‘e^nlntiy, by'tiielkws of which^ 
arrest fo# debt is sot peitnHttid— 
im, ' 1 J. dr W.405.‘' 

i 





fnere grahtedl [NRRSEAl’ RlOJfd ’ll. Hi IV.] h^t^ng end Precti^ 

^ Writ i>f ne esmi rtpto gritted 
•gainst tba obiigof in a bond given to 
trosteea at tbe Omt of a party* beneficially 
interested in jtbe mobw secured by it. 

Leidce v. h;ake, 1J. & WWSOS. 

10. A residuary legatee cannot have a 
writ of »e caeaf tepto against a debtor 
of the testator, un the ground that he 
colludes wHh the eSwcator. Qremes v. 

Griffith, • ' IJ. & W. 645. 

11. A writ of«c exeat regno granted on 
the application of a defendant ag^nSt a 
plaintiff, whose bill was dismiss^ with 
costs, when, from the declare'‘ons of the 

{ dainriff, it was apprehended that be would 
eave tbe country before the service of the 
process to pay tosts could be made effec¬ 
tual. Stewart v. SteWaH, 

IB. & B. 73. 


jlU. Wait oa SECURitT, wiiEaa i>is- 

CUAaOEO. 

1. A recognizance of tbe defendant, and 
two sureties, for i^SOOO, discharged as to 
fbe principal as well as suieties, on pay¬ 
ment of that sum, although in tbe mean 
time a larger sum appeared to be due. 

, Baker v. Jejffnee, 2 Cox, 226. 

2. A writ of ne exeat regno is a bigb 

derogative writ, and cannot issue with- 
ont a positive affidavit of defendant’s 
ihreat or purpose of going abroad; a writ 
issued upon affidavit of information and 
belief only was quashed. Jone$ v. 
Alephsin, 16Ves.470. 

3. A writ of ne exeat regno having 
issued, against tbe captain of an East 
Irdia ship whtsu just sailing for India, 
after < a considerable residence inr this 
cquatry, was discharged with costSt ths 
dtnwand baviog arisen several years be- 
wre, aqd bring an ascertained balance, 
Md no reason appearing why tbe writ 
had mat been issued in time for the an- 

^Wpr being put in long before. Dick v. 
Swiatoa, 1 V. & B. 371. 

4m. a writ of ne exedf ngnOf obtain^ ex 
parte opon filing tlie bill, was discharged 
on t^ that the defendant hod 

dan prowously arrested at the suit of the 
ptamff fur the s^>e debt, and dw> 
chafgrib ,tbiB pfoiaiiiilwving discontinued 
hiiailiU. IFjftep 

\}i . 1 , ( /M 8 Her. 472. 


furmanceof which is resisted bythe de- 
fiefidant— Quaere, Ibid, 

6, The Court will always hear a defend¬ 
ant moving to discharge the writ, but it 
will only inquire whether there is reason¬ 
able ground to suppose that the plaintiff 
will succeed Id the suit. Black v. Holme, 

1 J. & W. 405. 

f. Exemption from arrest for a debt 
of the same nature by tbe laws of Russia, 
is not a sufficient grtiund fur discharging 
the writ, where one of the parties is an 
Englishman and is resident in this 
‘country. JbuL 

3. The analogy between the writ of 

fic exeat regno and a bailable writ at law 
is not universal. The Couit of King's 
Bench formerly would not hear defendant 
to reduce the amount of bail, but this 
court always beard defendant attempting 
tn get rid of the writ of ne exeat regno, 
Hyde v. Whitfield, IP Ves. 3i4. 

p. Writ of ne exeat regno discharged, 
as having issued improperly on the affida-« 
vit of a plaintiff resident out of tbe juris¬ 
diction, in Scotland, sworn before a 
justice of tbe peace there, not positive, 
and as to information and belief only of 
defendants intention to leave the kingdom, 
a defect not supplied by tbe avowal in 
defendant’s affidavit of his intention to 
return to bis house of business in Jamaica, 
whiire alone he has the -Ueans of settling 
tbe account. Ibid, ipV'es. 342. 

11. Defendant armited under a writ of 
»e exeal reggo, for a debt due to an intes¬ 
tate, discharged; tbe plaintiff not having 
obtained admiuislratiou. Sva^ v. 

I B. & B. 325. 

IV. PidiAOtfro ADO PaacTicx. 

' ]» Nrither4l|« oath af the defeodant^ 
nor evidence cS tbe plaintiff’s admission 
tim no debt i« d«e* Wilt avail against a 
positive affidavit. Janie v. 

l5Ves.470. 

9. Prayer fur of necMarrigmr 

in tbe bill, eMeatiri, s(W affidavit of 
the debt wheftU wMtabiished by,jth 9 
master^ repoi^: absolutely coufirtiiedK, 
CoUiemn v. . . 18 Ves. 353^- 

4. Ko fiotiee af amtioit netmaiy Utt, 
thavritof neeaeof ndm.. Ihui, m 

^ vJ"— men W 


M,i.,. / /M • wioi. 4* I .. V«a.85fi. 

*5. yihetbnt.^m txeat.am be BMiiu« ' 4(i^ntiee erffibeiMrianrilte'l»y 
tamfifm affidavjt uf a evm aifeged tn he ofy *»«» mmif an. ffirfriuim of i>eqoiP|i« { 
duq^^dii^,aq igrfatttmti the speetfie par*; iihriN entered wta oa w »ri( of de eJMp^ 



{NB EXEAT Kmmi% NEW TRIAL ! 


rtf M. Mttgraoe v. Mede», 
i , J M«r. 4^. 

4^ In a sirotlar case. Uie tQg«ey was 
•rdefed to ba paid into Court wiUnn aijt 
inuotbs, with coats of Uic *applicatio«i. 
Uttenv.Uttmf 1 Mer. 51. 

•. ,6. 'J'bat the debt wiU be endangered is 
sulfirient to obtain a ne exeat regno, with* 
out atati«g..that the object is to avoid the 
j<ifisdieuo)U Stewart v. Graham, 

19Ve8.313. 

7< To support a ne <xe^ regno which 


P% 

Umws only on an equitable iebti as at 
law, to hold to bail, the affidavit inqsc 
be positive, except that belief <iL<tba 
balaoee of an account is sufficient.. 

V. Whitfield, 19 Ves. 349 # 

8. The ground upon which the writ 

issues is always stat^ in the body of it. 
Ibid, 19Ve8.345. 

9. Defendant being committed for 

want of answer, his bail, under a writ 
of m exeat regno, not discharged. SiapyU 
ton V. Fedl, 19 Ves. 615. 


NEW TRIAL. 


1, New triait granted in issues directed 
to try the right of the soil, though the 
judge certitied in favor of the verdict, as 
there was no precedent of a decree, where 
the inlieritance would be bound, being 
tna«ie upon one verdict only. Earl of 
DjarUngton,Earlof V. B&wet, 1 Eden,270.< 

4jee liabuiwn v. Lord Byron, S Cox, 5. 

9. The improper-rejection of written 
evidence is no ground ibr a new trial of 
.isi issue, when the court is satisfied that, 
^ sucii evidence had been received, it opght 
not to have produced a different verdict. 
Ilampson V. Hampson, 3 V. & B. 41. 

3. No new trial upon the improper 
rejection of evidence, if the court, judg¬ 
ing upon the whole record, is satisfied that 
the verdict is right. . Bmtle v. Blundell, 

19 Ves. 503. 

4. Where, at the triql of an issue 
devisaxU vet non, the heir consented that 
a verdict should go against him without 
examining all the three witnesses, the court 
refused to grant a new trial on tlie ground 
of ibeir nut being examined. Ibid, 

19 Ves. 494. 

Coop. 133. 

5. In an Issue and aoae^on directed by 
the court thepraetke vaHe#. la the Arst, 
the motiuu for a naw nrest be made 
to the court dirtf fiagit, in theaeroad to 
t^t la which tt is tried; nor b the rule 

hy any tpgei^ prevbbni by 
wMch ^ diiwciiqo of thefKtion b ae- 
compauieeb Car^tadrt/f*Sim^ 

^ 47«- 

^fixpaxte KeneSn^a^ Cw^pS*. 

J?* Og tlie tritdt^ an »iaa;4irect^, .h> 
pertain whclilwr # payahmia 

rmpectof a cemib paitW a farm, the 

jt^dbaftad thai^uryld JM'g^e^y, 


hum - hmiB alA^AobM!Mbi'‘'K' 

wir .wipe uf Iduit aad fheye hy 


the genera! verdict, found it was an 
ancient part of the farm, there was,uo 
reason to be dissatisfied with their con¬ 
clusion, there being only one witnesa 
strongly against that conclusion, wfappe 
evidence was obscure, and opposed by 
other evidence; and it weis to be presumed, 
in the absence of opposing testimony, 
,tbat the inclosure had been lawfully made, 
and so as to give the land by way of sub¬ 
stitution for the right of common; and 
though the verdict might he wrong in 
form, yet it was right in substance, and 
the court will not send it back for a matter 
of form. White v. Lisle, 4 Mad. 214. 

7. In an action for not removing tithes, 

the court refused to grant a new trhd, 
though damages amounted to ^150 on a 
farm of less than 100 acres. Baker v. 
Leather, Wigb. 113. ' 

8. Where an occupier of lands is piaiR- 
.tiff, in an issue directed by the court of ex- 
rfaequor to try a modus, and proves on the 
tiW that the defendant (the vicar) and his 
predecessors have not received tithe of bay 
within a certain township, either in kind or 
sub modo, within living memory; and that 
the vicar and bis predecessors have been 
in possession of a piece of meadow with¬ 
in the same township, said, in some of 
the terriers produced, to have been given 
in lieu of tithe hay: and no evidence 
b adduced to rebut such a case oa the 
part of the defendant; it' the jury find 
for the defendant under the direction of 
the Judge '** fhey must be satisfied 
from the evidence that the defendant and 
bb predactfeors have hdd the meadow in 

‘ lieu of tithes front before the commence¬ 
ment of legatimemory,* it is not ground for 
s new trii^^tfdbnr V. Evaat, 4 i*rice, 14. 

^ it b ifr tbe dbereti^ of a ebirf of 
. eqaity tograMorT^fiieanew trud'ufah* 
iieue directed to be tried at Uw; for the 
TT 



(NEW TllfAL.' nuisance: OfFtCEA littl 


isme having been originally directed 
merely to satisfy the conscience of the 
ceiirt, on facts material to the equity of 
the Qjsse, it may order evidence to be 
received, altbougb not strictly admissible 
on other trials at law; and it will send the 
issue down as often as the result is not 
satisfactory; or if satisfied that the finding 
of the' jury is agreeable to the equity of 
the case, it will not ordet a new trial on 
the ground that inadmissible evidence, 
(strictly so cpJled) had been received be¬ 
low.— y/ood, Baron, dissmtienlc. BuUen 
V. Mitchel, 3 Price, 399- 

10. If on the trial of an Us e out of 
equity the verdict is right, though there 
may have been miscarriage in the con¬ 
duct of the trial, that is no good reason for 


directing a new trial. JMd, 4 Dow, 3S(b ^ 
II. Though on the trial of an issue 
out of equity, evidence has been rejected 
which ought to have been received, if tiief 
court is satisfied that the verdict is right,' 
and that, though the rejected evidencer 
bod been admitted, it ought not to have 
produced a different verdict, the court will 
not grant a new trial merely because of 
the rejection of evidence, whkit ought to. 
have been admitted. And, on the same 
principle, though evidence has been ad¬ 
mitted which ought to have been rejected, 
if the verdict is good upon other evi¬ 
dence, the court will not grant a new 
trial, merely because some evidence had 
been admitted which ought to have been 
rejected. I6id, 4 Dow, 332.' 


NUISANCE. 


1. The manufacture of bricks, if for the 

purpose of making habitations, is not a 
public nuisance. T/te AUorney General 
V. Cleaver, 18 Ves. 229. 

2. Nuisance at common law by using 
fu-ticies of recent discovery, as gunpowder 
or gas, so as to cause danger to the-public. 


Cronder v. Tinhtir, 19 Ves. 623- - 

3. Construction of the statute 12 Geo. 
3, c. 61, not authorizing a powder mill, 
which would be a nuisance at commons 
law, though,as working at the commence, 
ment of the act, not liable to the penalties 
imposed by it. Ibid. 
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II. or .. ib. 

(fl) Clerk in Cmrt .. ib. 

ib. 


Naval or Military. 

1. It has been decided, both at law 
and iu equity, that the half-pay of an 
officer is not assignable, or attachable^ 
oo principles of public pdicy; but a dis- 
tiastioD has been made between the half- 
pay of an officer and a pension to an iiuh- 
vidual. McCarthy v. Q.ook^ 

1 iB. & B. 380. 
d!(o Tit. Prssior, p(ii|r} ^ 

I - A. 

'■ II. OfC«AltC£RY. ■ / 
(a) CUrkia Court, 

I, lian 01^ the, c^lt. in.couft Od'the 

costs ctmnpt «^t imy <pl}ahniil«|iti!iei|r: 
tion betwMp the parties to tl^ siiit,vfua.. 


the court will not take notice of such lieft,' 
except on a direct application for that 
purpose; Hdworth^ v. Mortloek, 

1 Cox, 202. ’ 
2. The privilege of clerks in courts 
which exempts them from personal ar¬ 
rest, is the privilege of the suitors of the 
court, given upon a presumption of tfaeif 
being always to be found at their seats; 
but where a clerk in court, wlio liad been 
arrested in an action at common law, 
claimed hie priv^iege cX being sued in thd 
petty bag Alnly, and it appeared, by affi-' 
davit, ha had not for a considerable 
time attended at his wat, hut had secreted 
bimsalf lo. avoid hii cr^tor8,<ihe court 
would aot^ mAe any order icar his dis^ 
charge in ^a snorinaiy' w|y, laavii^ hin^ 
t». sue out his writ of prhr^ge* to 
pkiad it, ta the ae^oa* Mxf^eSkqh 

SfCoaE,,398# 

1 ■ ■ ■; 

thfi-akni^ 

^ odminutteisah tir^W ordinary lAastei^ a# 
,the cqt»t,jabefeftfr« the petitkni of a Rod 







, {OFHiJRiifr. PAR’ipapif i.n.iiLiv.y.j Of/i. ss^ 


tmui £alliolie atforoey, praying t/b btiva 
:tiie 08 tb under statute 31 G^. c. 32, 
«ubsiiltited for tbe u&tb of tspiremacy in 


« eotnoaitsioo for swearing him « Master 
Extraordinary, was disniissed. Ex parte 
ylgoTt 3 V. & B« l69» 


PARTITION, 
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JI. WHERE ORANTED . ib. 

Hi, CtFXCTOF.*.. . ib. 

iV. .. ib. 

(a) JUgfUt and Duties. . . ib. 

V, riZADlVO AVT) COSTS ....... ib. 


1. JuaiSDlCTIOV. 

]. The court of Chancery issues a com¬ 
mission of partition, not under the autho¬ 
rity of any act of Parliament, hut on ac¬ 
count of the difRruliy attending partition 
iit law, and by analogy to the equitable 
."urisdiclion in the cpse of dower. 

Jgar V. Fairfax, 7 _ y 

Agar V. HotcUworth, | 

2. Partition between tenants in com¬ 
mon and joint tenants, by stat. 31 Hen. 8, 
.was extended by stat, 32 lien. 8, to 
limited interests, for life or years; and 
the same right is in equity by bill, as at 
law by writi Baraij v, iVorA, 

IV. & B, 555. 

IL Where GRANTED. 

t. There is a discretion .in equity to 
refuse a partition upon a suspicious title, 
hut if the title is clear, a partition is mat¬ 
ter of right. Baring Nash, 

1 V, & B. 556. 

S. A pRrtitioo among several proprie¬ 
tors cannot be resisted, upon the objec¬ 
tions of covenants not to inclose with- 
out general consent, rights of common, 
and inequality and unoertidoty of in¬ 
terests^' t^y heidg in propotUon io the 
unas^nitunedvJue of other hut 

the ^ree vHll diiert an inqtaiy to aseer- 
the ^N^iM entitled, ai^ theil' .rnpic- 
im shares, ^reyious to t|ie iimiag a com* 
jniasioB. • ' 

'Jigarv.Fdtfax^ . 


p. Tnifi » ao 



!^V«i.498. 


'•Jjf 


by a tenant in common, from the minute¬ 
ness of tile interest, the inconvenience, 
diilicuity, or reluctance of the other te¬ 
nants in common; and therefore, a lessee 
for years may have a partition. Baring 
V. Nash, 1 V. & B. 551 . 

4. Semble, a power to exchange does 
not warrant a partition. Attorney-Gene¬ 
ral V. Hamilton, • 1 Mad. 2 i 4. 

III. Effect of, 

I 

1. A partition never affects the interests 
df third parties, as rights of comuion. 

XrVfaZUh 

IV. Commissioners, 

(«) Rights and Dulns, 

1. In a suit for partition, the interests 
and proportions are to be ascertained by 
the court, and not by the commissioners. 

Agar V. Fairfax, \ jyVesitS 

Agar V. Holdmcorlh, y 

2. Commissioners under a commission 
of partition have no lien on the commis¬ 
sion fol* their charges. Young v. Hu/ton, 

2 V. '5£ B. 365. 

V. Pleading and Costs. 

1. In cases of partition, where the par¬ 

ties are entitled unequally, if the plain¬ 
tiff be entitled to the smaller share, the 
costs shall be borne equally: but if tbe 
plaintiff be entitled to very much the 
larger share, as 49-50ths—Q«<rrc, Hyde 
V. Hmdly, 2 Cox, 408. 

2. A tenant in common having leased 
his share, on a bill for partition the lessee 
is a necessary party, and his costs must 
be borne by the lessor. Cornish v. Gest, 

2 Cax, 27. 

3. The costs of issuing, executing, and 
conliruring the commission of partition, 
to be borne, fay .the pprlies, in proportion 
to their respective interests; but no costs 
prcvfotn.or mibsequeni to the eommissiun. 









Wk'? a I.] 


4. Un^ 

to, ^ ^U^in^. and ^P**^ 

and partition is divided in 
nfjnforiioq to iIm intarests.,|tomg ▼. 
iy . , 1 y. & B. 6S4f 


> 4« BUI &»r partiUra bj fof 7<hu« 
oe^ not^set forth tbptdefendant" is seised 
in fee, or Atbcrwiss well entitled;" aor 
peed the reversiaaer be made a party, 
/Aid, ,, . IV.&B.AA1. 


partnership. 

(5m afeo Tit. Bakkruptct, oale.) 
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1. ^ ... 

If. iXTICI.CS,C0NBTRVCT10p «Kp 

OPE&ATtOK OF .... •••.•• S25 
ill. rARTNERS.......tA. 

(fl) Power and Duties** . iA. 

, (4) Rights and Interests ..... 32.6 
(e) jDorflum/ ib. 

ly, PR09ERTT. ib. 

Xa) Jo^t or separate ........ ib. 

(A) Survivoiyiip,. .327 

(c) Liability to Creditors ..... ib. 

V. DVaRTItOlf ARtt mSSOLMTION 

OF.... 3?9 

VL HLRADINO AVD PRACTICE . . . 330 

‘ i ' 

I. What constitutes, 

T. A trader paying another person for 
his Tabor in the concern a sum of money, 
even in proportion io the pruftfs, this will 
not make that other person a partner; 
but if .^0 bas a epeciiic interest in the 
'promts, Rs prcdits, he is a partner. Ex 
ftarte Samper, 17 Ves. 403. 

2. A person becomes a partner by h.av* 
ifig a sbnre in the profits, without interest 
in' the capital. ^ parte B<yUt(m, 

IT Ves. 406 (b). 
19 Ves. 457. 

' 9i. The general criterion of partnership 

is a pArticipation in the profits, andi it 
ipakes no di'fferenr« ‘ where'part of the 
' 'coirtracf is, to sdfihr' ho loss. , 0x parte 
Langddte, ■ . jg 

EtRAminiittay be h'pifftbkr, (hmigb 
. Ire' takes no profit, if he holds hpnsetf ^ 
by'tthdiimi^ name. ' ihM.! 


6. A society for rdief in sickness, Ar. 
by means of a*fund raised by 6ul»cription 
of the members, can be considered only 

a partnership, having no cc>rpurate 
character. Beaumont v. Meredith, 

3 V. & B. 1801. 

7. A., induced by the fraudulent re> 
presentations of B., as to the profits of 
his businesss gives him a certain sum of 
money for a.sbare of it; and upon, tlie,dis> 
covery of the fraud, files a bm in equity 
for an account, to have the partoersbip 
declared void, and for a receiver. Al¬ 
though A., as against B., might have ao 
equity, to say he never was a partner, it 
would be difficult to say so as against 
third persons. Ex parte Broome, 

I Rose, op. 

8. Vpnn a dissolution of partnership 

between A. and B., it is agreed, thai; 
until A. be provided for, B. should allow 
him a third of the profits. B. after¬ 
wards forms a partnership with C., and 
carries into it the stock of A. and B. 
Under that agreement A. is a partner 
with B. as to a third of his interest, but 
is not 8 partner with B. and C. Ex 
parte Barrow, % Rose,.S5S. 

9. A retiring p«r^er assigns a^l his 
share in the concern t;p two of the conti¬ 
nuing partners, upon (ruet for his infant 
children,,in such shares ns be should ap¬ 
point; and, in default of appoiutmant, 
upon trust for the children, to be ifivided 
amongst them when the youngest s^uld 
attain twenty-one. Held, that the contin¬ 
gent intermt,the. father bw in fbe |h«re sp 
assigned, (feeding upms thadcajyh qf any 
of the raildren under twenty-^P, was 
such an interest reso^. by h^ in tbo 
cemepra as, with i^eference to creditore, 
preyented ^e.dpt«rm»»a^„^ ti>e,^pMrt- 
n»sbip. Ex,ft^eJ^iis^ . 

1 a .'' * “ • '‘‘■''VH 

J ..TQ*;(^k.th4.testa(or« i# 














fbr him to h^omk • partm^ «ritb toy 
Cfxscator of i>n«4hmfb «lAm in the tlrtiAe 
of att thoM worki, to tong M th« lento 
endures,” with n deVito to 'H.' toid His 
wife of the residue of his estates, renlttnd 
personal: by a codicil, the testator gave 
to W. C. three^ighths of the concern at 
the iron-works; “ so the partnership will 
stand at my decease, W. C., tbree>eightbs; 
H., threo^ighlbs; B., two-eighths.” After 
the testator's death, W. C., ,H., and B, 
carried on the works for two years, sel¬ 
ling iron, manufactured not only from 
the produce of their mines, hut from ore 
and old iron pm chased for the purpose of 
nianufucture and resale. B. having then 
assigned his share to C., the business was 
carried on in like manner by C. and It. 
till the diSath of the latter, no agreement 
having ever been entered into for the dura¬ 
tion ol the partnership. Held, that the 
codicil withdraws the trade from the ope¬ 
ration of the residuary clause in the will, 
and vests three-eighths in H. to the exelu- 
eion of his wife; and that the concern is 
not a mere joint interest in land, but a 
partnership in trade, Craws'hay v. Mmle, 
1 Swan. 4^3. 1 Wil. iSt. 


totto c^rKVtoing ^tokrt^ 

WUMOn v.‘ Qrtmaooii ■ 1 Stoaa. 4714 

' 4ii SttpulatibMfa arBtlea of'^pa^hiii^ 
ship, for an annual settlement of acctoutts 
and for payment to th« r^[>reserttatives of 
a deceased partner, of an altowaace, int 
lieu of profits, since the last a»nwU ato 
count, proportioned to the amount of hit 
chare of profits during two years pre¬ 
ceding, are waved in eqmty by the 
omission through several years to settle 
annual accounts, and by enga^ng ia 
business to which the sttpiilatioos caiC- 
not be applied without injustice: an iiyunc- 
tion was therefore granted to restrain the 
representatives of the deceased partner 
from proceeding on a bond, given by the 
surviving partners, for repayment of bit 
share, according to the articles, before 
the settlement of accounts of transactions 
pending at his decease, on whi<*h a losa 
was subsequently sustained. Jacka<m v. 
Strigmek. I Wil, 297, 

1 Swan, 460. 

in. Farthers. 


II. Articles, CodBTR ucTioH of. 

1. Under a bill by some partneia in a 
joint concern, on behalf of themselves 
and the others, three hundred in number, 
for a dissolution, receiver, Acr., and an 
acrotint, alleging mismanagement by the 
managers, the court refused to interfere 
by injunction, and the appointment of a 
receiver, in the first instance, until they 
)ia4 tried ’.be means of redress, provided 
by the articlai. Carlen v. Drury^ 

I V.& B. 154. 

%. Although generally an agreement 
to refer disputes to arbitration is no ob¬ 
jection to Asoit in equity, yet, in the case 
of the Opera House, where the deed upon 
^ which the partin founded their title, con¬ 
tained an anxious provision for deciding 
the differences by arbitration, the court 
refused to iotfrfeni, by appointment of a 
nanager of re:dlver, bi^ortf the parties 
' had taken that ccNirse. Tayittr, 

■ ' 15 Vel.' JO. 

S, WMthtrR iffovisioif Iti ,iu^cb8 af 
partnership, that-do thd hanikruntcy of 4 
^ari<iet''his share shall he tak^ W the 
kOftofit paiUMs itttlmtf'td W 

ireoffito of 


(a) Patten and jDulfef. 

1. In general, a partnership is bonnd 
by the acts of an individual partner, in 
those cases only, which in the usual 
course of deal mg are rvferribleto the part¬ 
nership concerns. Ex parte Agace, 

2 Coe, 312. 

2. There are implied obligations among 

partners so far as they are not regulated 
by express contract; as the nbltgation to 
use the joint property for the benefit of 
all the owners of that property. Crawtkof 
V. Collins^ 15 Vet. 2l«. 

S. Partnership bound by the signature 
of one partner. Expaiie Gardom, 

.15 Ves. 286. 

4. The assignment of joint property by 

one partner, to secure his separate debt, 
must be subject to the joint debta. Young 
V. Keighfey, 15 Vta. 557 * 

5. Payment to one partner is good 

payment to the partnership. Jh^v, Tkt 
Ea»t India Company^ 1 5 Vet* 213. 

& One partner cannot sue sef^mfely. 

; Ihid. 

7. The contoqnencM of the d^|ut|on 
of pivtnwahip, where toete aih no articleq 
pr^rihinig terms, ii a greendf sale 
aM idcoekit of t^ j^nt property. Qne 
or moto parithm wrHbrd jadtntotimlit 



flip’, 






««talitoitb«iliir» «C ««mK^ jirt A 'tra- 
lomkw)) or that be yballremoM fa» pro- 
. fifota tb« prwnieeB^ thereby <e- 

. iBSktig thegomiirHk FH^kmttm/kat^ v. 

f^it0iek 17; Vet, m 

'- tirc^l^^qilKSPritjr given to an acting 
pir(Mr t«i|Mace-ait <H>lH{atian to apply 
the proper^, a^ receivedf. to partnerefaip 
or tO’Charg* bimseif as debtor 
^^atv in the paitti«rsbip boobe. Ex 
ftUfte Yon^f ■' 3 V« & B. 36'. 

' $». One partner may make a valid con- 
Iraet iritb another partner to retire, giv¬ 
ing him a eum for his share of the con- 
ce«<ni though they both know .lie part- 
nerthip to be insolvent, provided no fraud 
W eredttors k intended. Ex parte Peake, 

I Mad. 346. 

Bights and Interns, 

i„. I^artnersbip of two wit! :>ut any 
^puiations as to the proportions: the 
pa^hsars are entitled in equal moieties. 
PfaBiKk V. Peacock, I6 Ves. 4$. 

, g. The equitable rights of paruiers, 
•ftpr satiskction of joint debts, is as the 
gnPilt of the account betweeu tiiem. 
Bx parte Kng^ . 17 Ves. 115. 

1 Rose, 312. 

( lien of a.retiring partner, under an 
moment for dissolution, out against the 
s^EUditors of the other claiming either un- 
‘4^ a title given to him, or in case of 
Mhfcr^tcy^upon property left in his order 
pud disposition, within statute 31 Jac. 
1. c. ip.«. 11. Ex parie Rowlandson, 
2V. A:B. 173. 

1 Rose, 4l6. 

^ ‘i^^ere one.party entera iuto part- 
fM^ip with another, already established 
m'a suigeon and apothecary, paying a 
vretUAua), pud the articles of partnership 
sh^ne the interest the representatives of 
partner are to take, but there 
is,no provision' which gives them the be¬ 
nefit nf the good vrill of the concern; 
JtigMSihs death of one partner, his re- 
pfusentatms -peoi. not ratiUed.to p returp 
of the premium, or any share 
skih^ the gopd will sold for, . EiOT y. 
jfoaiWk-',,.,', ■ . 

^,.4 hihp.9m*. where & Mtoro^ W 
hk^^ttied^ni n young man, about ;tn>hp. 

,to nay,.4^; 
«i)ansid^«h|a^ 

of tit* lemaiuki 


ynarhir ifislalnMftti^ If daring’the tetnh 
thc aitomsyMO oat, in character of pe» 
titicnkig «i^ftor» a comoussion of bank'- ' 
ruptcjNagfdiisi the person so having be¬ 
come hk {mFtoer,,.wheret^, on bjs being 
declared bankrupt, the .partnersbip k t}e- 
cesearify mesolved: tlie court will not 
only restraio him from swing for tbe in¬ 
stalments . accruing due afterwards, but 
wilt order him to rriund the money al¬ 
ready received by him, in coosideratiou 
of the partnership, escqit so far as shall 
be commensurate witb‘ the period of tbe 
actual duration of such partnership. 

So, also, if the attorn^ has himself 
since become bankrupt, and assignees 
have been chosen. In such a case the 
Lord Chief Baron allowed the plaintiff 
costs, and refused them to all the parties 
actually defending the suit. Hamil v. 
Stoka, dPrice, l6l. 

Dan. 20* 

(c) Dvarmmt Partner, 

1. A dormant partner not being an 
ostensible contracting party, a creditor 
may, but is not bound to go against him. 
Ex parte ftamper, 17 Ves. 412. 

3. A creditor without notice of a dor¬ 
mant partner has th'e option to coikider 
himself a joint or separate creditor. 

Ex parte Hodgkinsou, I9 Ves. 2.91. 

■ ■ - .. . Norfolk, 19 Ves. 457« 

3. There is a wide difference between a 

dormant and a ttominBl partner. Tbe 
former is liable in respect of profits: but 
one receiving a salary, not charged upon 
profits, is not by that a partner. Ex parte 
Watson, 19 Ves. 46]. 

4. Where a person givm credit to a 

firm not knowing there is a dormant part** 
tier, be may bring an aefion against either 
of the apparent partners, and have execu¬ 
tion against either of the apparent part- - 
ners, or against the intritist of'that ona 
in the joint eflkcts; but thert k nd instance 
of an eicectition agsaiist the virible effects 
of tbe visible portnm, under an hcriOn 
agaimt the dormant ^rtuer. Export^ 
Hamfet, ' If Vei. 40% 

|v;Fao^«2^tir;' 






{P4BnnBa^n!» zMtvQMhn. m 
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l« have the johit aifecta aipirtteA to the. 
joint debt* is tbroug^^fae o^ium-of ^tlio' 
partner, and for ttM aakt^rf tl^ pattsmi 
except in case of haokeupt^ or^ntealii $ 
but if joint creditors do not interfere, and 
the partners ntalce a feir' Contraet «i> 
ter K to dissolve the partoersbim 4UMi 
perfect the dissolution by ac1»ai assign- 
ment of the property, detitrory of pos-i 
session, aud se|>arate enjoyment} the 
Joint efects become the sopoimle proporty 
of the party who boagfat them, ns much ' 
as if iie had acquired them in market 
evert of any stranger. Ex parte 'PtakCi 

1 Mad. 346. 

3. Where a partnership is dissolved by 
bankruptcy of one partner, the assignees 
of that partner am entitled, beyond tiie 
account and distribution of stocb, dec. to 
a partici{)atiott of subsequent prolits 
made by the other partners, with the 
capital as constituted at the tunc of the 
bankruptcy. Cravithai/ v. Cof/tW, 

15Ves.21«. 

3. But whether they are also entitled 
to profits made with that capital and 
clbsr funds together-—Quorre. Ibid. 

A. Where a lease of premises, in which 
a partnership trade is carried on, is re¬ 
newed by one partner in bis own name 
clandestinely, it will be a trust lor the 
partnership to be aq^ounted for as joint 
property. EeatAereionkat^k v. Femick, 

17 Ves. 298. 

5. One partner, dissolution of the 
partnessbipy- centumuig to trade with the 
joint property must account for the pro* 
tils. Ibid. 

’ 6. Upon an exception to a mastSr^s 
report, stsiing tbe capital and stock in 
trade of a partoersbip to consist, at the 
time of the buikruptcy of one of the 
partners, of the estimatied value of tbe 
dead stock employed in it, it was referred 
hack to the master to state what was the 
amouat of the aqpital, and also of tlie 
stock in trade at the time, in order to ad¬ 
just tfaeamoant of sidtsequent profits, to 
which tbe assigiMes .of tl» bankrupt 
partner wbra to be dntided M against the 
other partners, who bad continued to 
trade with the pa^nersbip property after 
tiw bankrufdky. OduaW v, 

•.••i..-' ■>-<; 1 jkdsW. 367* 

' 7* l>i8liii^ti«n lietwetti capitdl ami 
atoek Intra^^iddidAHMddediktlie i%bta' 
of fetiriiij; tidl ninUiaihijk 

, , * ft' ?? ^ 

♦ > tv] .. S'*: 


- l.'^Parhieiahtp datenmned hf deai^ t 
tbe legal property durvivea mt tiier bean*. 
ficiol interest tlw right of tbe aaeeotodf. 
to tbe value of the testatorWurtenat inssa 
be ascertaised by sale and nothycalsolae 
tmo; Ormoshey -v« CoUmet - . v . ,>. 

' 15 Ves. SIS; > 

3. Wfaelfaer upon tbe death of a past* 
ner, the good arill eurvives—Qasrre.' Ibidt' 

' 15 Ves. 287. 

3. The conHQon law only parlialiy adopt* 

the Itxmreeioriakt respect of partnership' 
in trade; holding, ibat though partaertarO 
in the natafe^^ joint lenanU, there is otf 
survivorship in poiot.-of taterbst betwe aa t 
them; but that in respect of partnership 
contracts, the obligation is- joint, and 
consequently attaches -etclasively oa tte 
survivors. The relief given in equity ow 
joint bonds is given on the ground of 
mistake. Devai/nee v. Noble^ i 

1 Mer. 564; 

4. Semble, when a partnership is 

ed between professiomd persons, as Mr^ 
geons, upon the determination of tba 
partnership, unless there are stipalatioaW 
to tbe contrary,each noost be at libsrtjr 
to coatinue his exertions; and when tbe 
determination is by the death of one, the 
right of the survivor is not affected; soclt 
partnerships being very differedt frouar 
commercial partnerships. Fmr\.Peareef 
h s Mad. 74. - 

(c) Liabilky to Creditofs, 

1. Execution mar be had by. a separata 
creditor against joint property, subject to 
account, ascertaining die specific toterat 
of that partner in the joint efiects. Ed 
parte Hamper^ 17 Ves. 4l&h ‘ 

3. Upon an extent a^iostone>paitiiet*; 
the crown can only take the.ssparate inter-; 
est of tbe partner, and that subject to the 
partnership debts. iLex v. ^erndmoR, 

Wigb* 50;' 

See also In toe moftor of WaikU * 

iJ.de WiftlS. 

3. Execution- agsutist joint- property, 
thougb Hte totti^tion of the actiem hod 
no telatuMf io ^tbe joint coocero* 
porfC 0«m|ser, ' 17 Ves. 448. 

'4; Johi^ndiioiahavenolienORpwto 
Detahip-e0Kts, audit to^Ksnimit 
may^tisjafed or aevend: theit eq^yafium 
diitlMeiit tha «%ht of iha 

I. H I ‘ |0 . * . H. 1 / . . - . .t-Llb 



0 


|M Jhopmf, UMetoCftiMotu 


£# fttif« 

SV.&B.173. 

IIm ako Ex f»ie Etake^ I Mad. 345. 

i, Oae of- tba partners of a banking 
kouM dia4 tbetaurvivii^ partners carried 
on the boMoees without changing the firm, 
•od^altenmN^i became baiakcupts. 1'he 
4iii!«u«d partnei^a estate it not diaohar^ 
wUh'mj^t to those creditors who con* 
tUHted'to-deal with the mrviving partners, 
OmI were in part paid by them, or those 
vbKWe debts remained unaitered by receipt 
or .payment, or those whose debts had 
bean sobseqaenUy increased by payments 
to the eurvivii^ partners; and notice of 
the death of -the deceased partner is not 
■nUerial. Dmnytut v, Nt^kf 

Skech*t casCf 1 Mer. 539. 
i-tSi. Bni where creditors continued to 
deal with the sarvivtog partners, by draw- 
ieg out,.and paying in monies, having 
<kawa Mmsout before they pa'j any in, 
and the baburce varying from tlme.to time, 
butopontbe whole being increased by the 
OMheeqnent dealings; the subsequent pay 
PMents by the eurviving partuers must be 
token in reduction of the balance due at 
the death of tbe partner, and his estate 
discharged pro tanto. Ibid, 

1 Mer. 585. 

; T* Hie equity of a creditor against tbe 
OState of a deceased partner, will not be 
kwrred by eight months’ non claim, and 
part payment by the surviving partner. 
2^, 1 Mer. 56'5. 

3. No difference in principle between 
the case, of a banking bouse and any 
other partnership, as to the equity of the 
dreditur against the deceased partner’s 
estate, h^ey paid into a banker's con- 
stitoUiS a didit, not a deposit. A creditor’s 
leavings money in the bands of tbe sur* 
vivmg partneia of a bank does nut coo* 
tiitote a new contract, nor operate as a 
Mlioqoishmen^ of tbe old security, lind, 

1 Mer. 558. 

p. There is no rule of convenience 
addeh requires that the creditors of a 
kaaking house should make these demaiKis 
9 P tile sBfviving. partners within a short 
tiflMi at be brid to have waved their 
efoitiw against the estat^of tbe deceased 
paftner. ftid, . ' i Mer. 

b) oo rule of eonvenienea fist* 
wfakfa, acrediterof 
afailw>il| lwaee, wot making his demeuKl 
e»1il|dadrMvi^q>aitaere, is hdd to fawvw 
t ap# irt»ag|Bi!^aap^ mtatiaf 
liai 


U. Atidwbeiw a creditor bad depoeited 
exchequer^ 4uUs with tbe paetDershtp, 
which were sold ia the de«Hsed part* 
neris lifedtne, without . the knowledge 
or consent of tbe creditor, and the prodnee 
applied to tbe ase of the partnership* 
Tbik is a breach of trust only, bat tha 
money beromes a partnership debt from 
tlw moment of sale, whether all tbe 
partners ere privy or not, and as such 
will attach to tbe deceased partner's es* 
tate, which w'lll not be discharged by tbs 
creditor subsequently^ adopting the cur* 
vising partners as bis debtors, while be 
was ignorant of the conversion; and if 
the creditor elects to consider it as a 
partoersbip debt from tbe time of tbs 
sale, he will be etiUtlad to interest at 5 
per cent, from that period. Jbid, 

. CiojftM's casft 1 Mer* 573* 

12. False representation by baukers 

that they have laid out money in the funds 
is indictable as a conspiracy. Auritd v. 
Smith, ISVes. 203. 

13. Notice to tbe surviving partners of 
a firm, given by a creditor of tbe part* 
nersbip, as solicitor for the repmenta* 
tives of the deceased partner, that tbe 
estate of the deceased will not be liable 
for their fu.ure dealings, does not operate 
as discharging tbe estate from a debt 
previously incurred to that creditor, of 
which he was at the time jgporant; and 
payments subsequendy made in respect 
of cash balances, are not to be taken as 
operating in extenuation of .such a debt* 
Devaynes v. Nobk, 

Claytm’t cate, 1 Mer. 579* 

14. Where bills and India bonds were 
deposited with a banking bouse in. the 
lifetime of D. (a partner since deceit,) 
which were sold by the pm'tncrship, part 
in D.'s lifetime, and part after hm 
death. The estate of p. ie answerable in 
resist of those only which were stdd 
during his lifetime, though -tha party d»* 
positing bid no notice of h» de^. 

1 Mer.5i5« 

15. Wh«w tbe prechtors ef -a paiMenr 
ship, after 4he death of one partner, epo* 
tinue to ded wHh tbe survtvitig partearv 
both by ihawhig oat and paying in moni^ 
whereby tbrir debteheve bean inpreeMbr 
but never at enytNine ladlceih TUefe 
no diseberge of tbe tial^i^ of the de> 
^ceased partner’s es(ttle»'i 't - 

'",1 wiif'jf’Jdef'. 

ht’«iHw(hiM«fahnMti^.aeea«H^ 

whmn^thiw hw hetn « eeatuwatiqqi «i 
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dealings, the ap{>ropriadeat (in tbpab* 
■ence of express deolantioB) can only be 
made on tira ground of presumptioa aeis* 
iog from thepriomy.of receipfisnnd pa/> 
meats. If any otber appropriation is to 
be mads, the creditor must declare sueb 
bis intention at the time of payment. 
Jbid, I Mer. 60&. 

17* In this particular case, where tbe 
creditor drew bis drafts, at a time when 
there was no fund to answer them, except 
tbe balance remaining in jbaod at tbe death 
of one of tbe partners: this must be taken 
«s an express declamtiun of bis intention 
that such fund should be applied in pay¬ 
ment, not only of the drafts so drawn, 
but of tbe succeeding drafts, in tire order 
in which they were presented. Ibid, 

1 Mer. 61 Or 

J8. Creditors, in respect of stock 
tlanding in tbe names of the partners, 
which was sold in breach of trust, ir. tbe 
lifetime of tbe deceased parluer, and the 
proceeds applied to the use of the part¬ 
nership. are entitled, as against the estate 
of the deceased partner, either to consider 
S!K‘h proceeds as a partuershtp debt, or to 
have the stuck itself replaced, at their 
option. It makes no ditierence that the 
stock stood in the name of, and was sold 
hv, one of the partners only, the pro¬ 
ceeds having been afiplied to the use of 
the partnership. Ibid, 1 Mer. 611 . 

19- Also where such stock was iraiis- 
fei red to the partner-hip as a security for 
advances, b|l: under an agreement not to 
sell without'notice, tbe deceased part¬ 
ner’s estate will be liable for the w'hule of 
Che stock sold contrary to such agreement, 
and not or.ly to the extent of stock sold 
beyond the natount of tbe debt due to 
Che partnership in respect of such ad¬ 
vances. Ibid, 1 Mer. 6'24. 

20.. Tbe death of a partner of itself 
works a dissolution of the partnership; 
and the mere^want of notice does not, it 
SMins,' make tbe estate of -the deceased 
partner liable for the debts of tbe conti- 
nuii^ partnei*. l^howeeerv a surviving 
partner dc^ with tbe customers in thk 
cbaiacter ef exrcutorvae wdl as partner, 
that noakas n diffiBjmrt-^ttestipn,. ba’bUv 
right, as *x*etttor,to bind h»,toeUtp 
tor'* eatalft:.>vy 
“i - .■'i' '■ S 'Miwr. 6t4. < 

: 21. A topantecMdSfhwaM^^foi: 
tilfitotiaa-bf bis debt out of tbe.partoersbtp 
•mmaf fag^^ Qinsd )ef,sm. et iiiii Na: «8»sco-i 
«liaap;«Ms4(<tnlto\il 4i|Skb.fi|itialiJ»'-ta^ 


that is, subject to all paitaarsfaip d e ali n g 
Jmtks siatrer of 

V. Dtssottmoov Of* ' ' *' 

1. If a partner is so far disordered in 

bis mind as to be incapable of conducting 
tbe business, according to tbe terms of ibe 
ariiclfs of copartnership, a court of Equity 
wiil dissolve the partnership. In tbis case 
it was referred to the Master to ascertain 
wbetber tbe defendant was in such a state 
of mind as to be able to conduct the bus^ 
ness according to the articles of copart¬ 
nership ; and the parties not agreeing on 
tbe report, an issue was directed. . Sai/er 
V, Bennet, 1 Cox, 107. 

2. M'here the partnership cannot be 

carried on according to the true intent and 
meaning of tbe articles of copartnwship, 
the court will dissolve tbe partnership. 
Borins v. Dir, 1 Cox, 2J3. 

3. Parluersbip, without any provision 
as to its duration, may be determined 
wilhoui previous notice, subject to the 
proper accounts. Peacock v. Peacoekf 

16 Ves. 49., 

4. A partnership, without articles for 
an indetitute petiod, may be dissolved bp 
any partner, at any time, and without 
previous notice, subject to the engage- 
men ts*of the partnership: and tbe exist¬ 
ence of the engagements of the partners 
with third persons cannot prevent Ute 
right of dissolution as between themselves. 
i'mtherston/uiugh v. Fenvick, 

17 Ves. 29 s. 

5. 'iVhetker a partnership of sixteen 
hundred shares is illegal under the statute 
6 Geo. 1, c. 18, 8. 18; and, if illegal, 
whether a few can sue for a dissolution 
on behalf of the rest, without Stating a 
postUve necessity for tbe interference of-n 
court of Equity, or offering a eontributios 
to losses, &c.-^uirm Carlen v, Druriff 

I V. & B. 154. 

6. Where the conduct of tbe partners 
makes it impossifale toe carry on tbe eoa* 
cem upon the terms stipulated, U wiU ba 
considered as disaolved; upon tbi# princi¬ 
ple, a decree waq,. obtained for tbe sale. of. 
the Openpbouse, and to restmiii tbe^nasi^ 
naging'paetoer from acting; witiiJibcC^ 
to ^her fwrty to lay proposals before tlm* 
Master.'for management fortif tlfo Jale. 
WakaardJS'Myhri ». -f 2 V.-& B. 299»» 

ISie«liseBlot»n «F' a 4 »i*B«rsbipms 
db* IlMejrfof a .partMT, 

' UU 
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m^taadkyM iitbHm «f • eoofitNT Equity, 
^ »ut by the act of tll^> tnraivorc, and 
it Ii4il (BOt be leomidtfCd m d«t«rmiaed 
where tfa« otiien bad carried on the busi- 
«eas with fait tttintalt Jbii, . 

2V.&B. 303. 

’ br ifew far tbe lunacy of a^artixir is 
jl ground ef dissolution of the partnership, 
dl^nds on tbe degree and probable dura- 
tbmtd the disorder, as it affects tbe rapa* 
lltlity of the party to fulfil the contract. 
Mid. SV.&B. 303. 

‘ 9* Where the contract neither express- 

-ty, nor by inference, limits the durktion, 
lAe partnership may be term* rated at a 
moment’s notice by either parly. Craw- 
stay V. Maule, 1 Swan. 508. 

1 Wil. 191 . 

10. A partnership for a term of years 
h dissolved by the death of a partner 
hefare tbe term has expired, unless there 
sure express stipulations to IIk contrary. 
GHIitpk V. Hamilton, 5 Mad. 351. 

11. If a retiring partner assigns all his 
ihare in tbe concern to two of tbe conti- 
wnng partners, upon trust, to pay him 
Bn annuity for his life, eubject to abate¬ 
ment or enlargement, with the fluctuation 
•f tbe profite of the trade, that will not, 
with reference to creditors, determine tbe 
partnership. E» parte Wilson, 

Buck, 48. 

]3. There is no general role that part- 
siers purchasing a leasehold interest must 
be understood to have entered into a con¬ 
tract of partnership, commensurate with 
the duration of the lease. A lease is 
only part of tbe capital stock. Crau'shay 
V. Moult, 1 Wil. 196 . 1 Swan. 521. 

VI. Pleading and Pbactice. 

1. The defendants to a bill fur a part- 
ciership account cannot move for a prn- 
doctioA of the accounts before answer; 
but they may move to stay proceedings 
aguhst them fdt not putting in their an- 
#w«r until after insfiectioii, where that is 
■Mteessary. Pkkorwg t. Rig^, 

]8Ves.484. 

' bill for an account cannot be 

mamtained by one partner against ano- 
JhSr, Wiihmtt praying a dissolutioa bf the 
i|iBtQ«rifaip« JPomum v. 

svi&b;®«9* 

' It '^def ibi nsaal decree for ah ' ac- 
fia a bill by creditors, the Muter 
i aft p |l| i>‘|>r jme’n'dktoi of ttMisrvifHm 

ill 


balajice ctf* dMHi^s hetwetn^ibe partnera 
ship and the teitatpr in his separate capa« 
city: but the court hdkl that the Masttf 
Was boBnd''to recenve tbe rluini* bowftver 
it might stand at law; that it was the 
Master’s duty to pfov^de'so that all the 
accounts, both legal and equitable, shouU 
be taken; and if in taking such accounts 
he finds diffieoUies arising from want of 
sufficient powers, he or the parties must 
apply to the court to supply the defect of 
his authority. Raynter v. Houston,' 

3 Mar. 297. 

4. Where a snit is instituted for tbe 
dissolution of a partnership, and it iS 
clear, on the bill and answer, that all, or 
some of the parties, have a right to a 
dissolution, a sale of the partnership pro¬ 
perty may be diiected on motion: and 
where a partnership is actually dissolved 
by death, or otherwise, no person can 
make any use of the property inconsistent 
with the purpose of winding up tbe con¬ 
cern ; and if any other use is made of tbe 
property, or there is any difference be¬ 
tween those who are to deal with it, the 
court will appoint a manager, and direct 
inquiries in what manner the concern can 
be wound up most beneficially to those 
interested. Crawshsy v. Maute, 

] Swan. 506 . 

1 Wil. 1J)0. 

5. One partner may file a bill against 
his copartner for an account, although he 
does not pray by bis bill a d'issolution of 
the partnership. Harrmtkv. AnmtagSf 

4 Mad. 143. 

(t. The court will not Went a bill to 
restrain an acting partner from collecting 
or contracting debts, and appoiotii^ a 
receiver, m if it were in nature of a bill 
to restrwn waste, whatever they might 
do where such-partner shall be sitewn U> 
have been guilty of culpabh) conduct, or 
to be insolvent. Lawson v. Morgan, ' 

1 Price, 393. 

7 . The court will not inteifere to ra» 

quire the Bauk to transfer money wbieli 
they withhold, on havidg been serveil 
with procesi (while in forae,) dtt a bill 
filed by representatives of deeeupd paj^ 
ners agaiast Uie Ibivivop of the aim, fvaih 
for the purpose of paying tha p|i|taarit[|fe 
debts. 1 f 

8. Hie epurt rafiHM to erim' the H^k 
to rcmpveardistn^aSv#o»9 

Itoeie oo lia pno^ 

. panpii^ 



, : V* 

anvwtr^diit^^ all Hia fdwtrfM' 
lull. Jbji^ , . J Price, ^3*,.r 

, 9‘ It jli no^ » i;p(^ pW lo 4 ImU 31ed 

by one residuary .leg»t6p .((u.«(i%oi ^4 
others, th^ d^ilB due from a . concern in 
svbicb tho testalpr had b«^n a portaer 
wiUi one of hii le^tces, had beea’hft' 
qneathed,) aghast the others for an ac* 
count of OMnies due from the partnership 
to the testatoTi charging the defendant 
wiih owing the.concera various aut^ of 
money, having poaaession of the partner* 
ship«books; that all the monies due from 
the partnership to the tMtator at the time 
of his death co uisted wholly of money 


fmxm* PAVP15II.3 - tm 

laat h|r him to the defeadanti «ni tJ|M 
(iNr t}iafaet was^) the testator bad,-hy bia 
wiU, f^fivcR a^ rdeaaed tha defemaal 
froea ail monies lent and advanced by him 
during bis hfeiifliet the release the 
devisee b^ng treated as referring to ape* 
cific soms advanced independently of the 
partnership debts. Uan$oH v. Hatmm, 

4 Price, l6a. 

10 . Th 9 court dees not interfere for the 
rooBagemeat of a joint concern, except 
as incidental to the object of the suit, to 
wind up the concern, and divide the pr»« 
duee. iraten v. Taylor^ li Yaa. 13* 


PATENT. 


Page 
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II. scaciricATtoir... ib. 

HI. xarBALiiro.. ib-. 


I. Graxtimo. 

1 . A patent waa granted upon petition 

(a caveat having bt«n entered), for an 
improved steam engine, as not infringing 
upon an existing patent; but without 
cusits, the caveat not being unreasonable. 
Ex parte Fox^ 1 V, & B. 6 '/• 

2 . If improvements upon steam en¬ 

gines could not be osed without the en¬ 
gine for which a patent bad been granted, 
the inventors must wait the expiration of 
that patent. Ibtd. 

II. Specificatiom* 

!. The i^ecificalion of e patent must 
be in itself suflietent, though a picture or 
E model descriptive <rf it may be annexed. 
jSxpart* FaXf 1 V. B. 6'7. 


S. To support a patent, the specifica¬ 
tion should be so clear, as to enable aH 
the world to use the invention as soon aa 
the term for which it was granted is ex¬ 
pired. Newbery v. James, 

2 Mer. 445. 

3. To establish the validity of a pa¬ 
tent, the invention must be boti?new and 
useful, and the specification must accu¬ 
rately describe it; also, if the specifica¬ 
tion seeks to cover irmre than is actually 
new and useful, it vitiates the patent, 
rendering it inefi'ectual, even to the extent 
to which it might otherwise have been 
supported; but whether or not the #fie- 
citication is defective is a question of law. 
Jiill v. Thompson, 3 Mer. 629 . 

III. Repfalixci. 

1 . A scire J’aeias to repeal « patent 
must be brought in tiie county where the 
record is, vtz. in Middlesex; and the 
venue cannot be changed to any other 
county. Rex v. liaiae, 2 Cox, 233. 


id triff ii m iKa Tm—i e rn aasofia 

PAUPER. 


^ Iihjpmper and vexatious conduct in 
a former sai^ a auhscription, tboi^^ 
liable fofci impeached iaa maintenance, is 
Eo gro^do w, dtspauperiiig, Corbett v. 
^ ; ; ‘ j6Ve«i407. 

8, Wh^'Apaopf^ does b( 4 proceed to 
ha la diipaupcsed, 
to proceed. Ibid, 

408. 




former actioa for the tame cause as a 
pauper or not. Ibid, 15 Vee. 410. 

4. In the case of a pauper plaiotiiT, the 

costs of impertinence expunged from tba 
answer were ordered to be taxe^ aa dives 
costa, and to be paid into cour!;..,, Hot- 
tray v, Gjmge, j5 Ves. S32. 

bf PapperpaysEQfU.loracaadal. W, 
j M Vet. 234. 

5, l^i«* 6f hty a par^ *• 

/ofmb vmt. h tbptaa lay iha 

: cterx k Chart. GttSaer w. •w**-, 

17 Veai 8 |. . 








Iftf.iAdftLtty «nowcted at ‘M 

«waipetei)t^to otoke an alfilhMilt W' 

«iie as a paapa/sBegm* v. 
t- '* • '■• •• ■('tI^-*aE^B.'562, 

£/';& 'Misconduct in a ferfiaor caose is no 
gtonnd fnr refastog a party liberty to sue 
at a paapar kr aaotber, lor tba subject be- 
foMuin dsfwte. - Ibid. 

5. The decree directs generally that 
tbO’^COSts of all parties should be taxed 
and«paid out of the estate. The costs of 
a ^tpaoper* defendant shall be taxefl as 
dWes 42iistt. IVaUop v. Warburton, 

3 Cox, 409. 


5 t^Bt^ adieiia'tt>’^i8iDtiff t^plies to 
diatoin his ova'biS'with costs ia^nst a 
pauper ddemktBtf .pdaj^r costs oaly sboll 
be taxed. 0««uie v« JFbrwef, 

* (Ctfod^S Coxt4l0i 
1]. When a pauper pMhft^bbtains a 
decree for paynient^f i,t is to b« 

drawn up on stainps as in u dives suit. 
htmtard v. Kemeys, 1 J.'db W, 189- 

IS. Party dispaupered Upon'^Bidavit 
thaa^his earnings exceeded' annu¬ 
ally. LuvtkiH V. Edtoanif, 

I Phil. 179* 

>#r 


payment of money. 

p 

See edso Tit Executor, { ante )’, V£nx>ou &t FuRCiiasxa,(pofr). 
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I, Into Gouut. 

'E.IC is. now the settled practice to 
move, ofK-exanaination admitting money 
due,, for payment into court, before the 
cause iS" set down for further directions. 

, 19 Ves. J17. 

2. After the usual decree for an ac¬ 
count, and a reference to the Master to 
take the amount of principal and interest, 
an^ order may be obtained, on motion, 
fojj^'. the {defendant to pay into court the 
ai^punt of the principal sums, admitted 
to tie. due. by examination upon interro¬ 
gatories ; but this will not be extended to 
interact, unless the defendant admits, by 
ills answer, to have made greater interest 
thau.wbat he was directed to pay. frood 
V. Powftes, 1 V. & B. 49. 

3., M.otion to . bring into court the 
shares of prize-money belonging to claim¬ 
ants abroad, who had not come in under 
the decree in. the cause, was refused, 
^ood.v, 19 Ves. 336'. Coop. 197 . 

.4. The court refused to order the de- 
,j^pdant to pay into court a balance ap- 
pearuig upon hooks, of account deposited 
m t^ Master's ofRce, although the boo^ 
W^c totfered to be so deposited, aud to he 
. of the answer. JLoe v. 

CoopisOi, 
M to payment of 
|Np^^\.^.dduri, ii, that the pla^ti& 
eptUlejd to the fund,, or 
t^testjouitly with pth*^ 

ai^qf todtoo|lim,t 61 iivetbemoii securra 
Trimm v Fqirlk, 3 Mer. S9. 


6. Bill against vendee, an auctioneer, « 
praying a specific peiformancsi'and that 
the deposit might be paid into court; the 
auctioneer admitted the deposit to be in 
his hands, and stated his claims upon iW 
Un motion, he was ordered to pay in the 
deposit, after deducting the amount of 
Ills claims, and without prejudice to any 
question as to the money so retained. 
Yates V. Farebrother. 4 Mad. 239* 

7 . The court cannot make a compul¬ 

sory order upon any person not a paity 
to the suit; but there can be no objectioa 
to an order that such person may be at 
liberty to pay money into court, jpiancu 
V, Collier, 5 Mad. 75. 

8. A plaintifT having obtained an in-- 
junction to restrain proceedings at law, 
cannot be called on to pay into court the 
sum demanded at law, on an affidavit of 
equitable grounds by one of tliMjkfsndants, 
the answer of the others not imviiig^bnM- 
in. Meniies v. Uodrigvey, 1 PrtM, 133. ’. 

9. The court will not order a plaintiff, 
who has obtained an iiyunhion to sti^' 
proceedings at law 00 a bill filed for a 
discovery, by which he eeeke to estahlieh 
a case^of goods being charged at a roueb 
greater price than that agreed o%« to jggy 
even the price ackRuwIe<%edto,bajtwt,i^ 
court, to abide the'result of the, X<^on. ' 

Pamell v; Nesbitt, S; | *9> : 

10. Wliere the.cowrtodhr.ltofi^iitob 
to be contiqued uijs. cfise d«uti^|fi(ti» 
merits, they wiN or^ 

for to be paid into owTE 

. -r- ■ *..■ A Pricei'143V'' * 

i;i. WwiP MtotWty VW conqer^ 

Uenie 
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•nd on tbf order made for deKmf4>f^os> 
•eaeion, there ii found to bf a balance 
rtmaining in hie haodi b^nd- what is 
sufficient to satisfy'' the ioOitgagees» be 
will be ori^red to pay such balance into 
court, notwithstanding the general report 
have not yet been made, on which there 
may possibly be found to be a greater sum 
of money dM'to him than the balance in 
bis bands. - Wood, B. diuentienfe. 

Sir IV. hew* V. Morgan^ 5 Price, 42. 

12. Order for partner to pay into court 
partnership money received by him con* 
*rary to good faith; but in general a part¬ 
ner imisting tiuit the balance of the ac¬ 
count is in his favor, is not obliged to 
bring into court what is ii) his bands, 
unless the otbw partners do the same. 
Fo*trr V. Donald, 1 J. & W. 252. 

, , JI. Out or Court. 

1. Tbe court of Chancery has juris¬ 

diction after the bill disnnssed for pay¬ 
ment of money out of court.. IVright v. 
Mitchell, ISV'es. 29 .^. 

2, A power of attorney, executed in 
T’^ris, in the presence of two witnesses, 
uiid authenticated by a notary public nl 
Pans, and an affidavit here, staling the 
notary to be a notary public, and venfy- 


iog hie signature, was ordered to he acted 
upon by the accountant-genecal. Lord 
Kimakdv. Lady Stdtotm, 1 MadL 'S??^. 

3- A motion that defendants, whose' 
title to Uie trust fands wm io questiotiia 
the cause, might have advanced to theta 
a sum of money, to answirr the expense el 
executing a commission in Ame'ica, waa 
refused. TiUotsan v. Eargreevet, 

4 Mad. 172. ..' 

4. Where a gross sum is sought to be 

paid out of court, tbe order roust be cd)- 
tamed on petition; but where only iiw 
terest on a gross sum is applied for out 
of court, it may Le obtain^ on motion.- 
dnon. 4 Mad. 223. 

5. Money orderev* to be paid under a 
power of attorney, executed in North 
America, attested by a notary public, 
and vended by the secretary of state of 
that country. Garvey v. Ilibbert, 

1 J. & W. 180. - 

6. Semble, that a party who is entitled 
to the.interest of a fund in court for iife, 
will) a general power of appointment of 
the principal, cannot receive tbe money 
out of court without an appointment to 
the use of themselves. Van v. Barnett, 

19 Ves. 110. 

But see Jraia v. Fairer, 19 V'es. 86. 


PENSION. 


' 1. The statute 5 \r.ne, c. 3, for per¬ 
petuating I he memory of the great actions 
performed by the Duke of M., converted 
the duke into a tenant in tail of estates, 
df which he was then tenant in fee; and 
notwithsta.iding an express limitation, 
tliat the estates should ** alw'ii)s go along 
and be ebjoyed with tbe titles and digni¬ 
ties,^ and a proviso, restraining aliena- 
fiem, to the prejudice of tbe persons in 
reniaindnr, die rents and profits may be 
^ectuallyilieaated by the person in pos¬ 
session, as against Itself: but the pen- 
sioi^ ^rented by stihute 5 Aone, c. 4, 
•* Iw %e'^ore hotiorqhle support of the 
digiiitlll?^^6f tbe DMto of M., and his pns- 

S payable .ut of tbe revenues of the 
tSto, ,tb sw^.'^etisdn severally hud 
i#riy’'.te wham tbe. same should 
ootoe tqr firtos of th«t. Act, with c^pro- 
tte' Stcqbiisanes.of Sv«^ such 
pefidu should be a sufficient discbi^g^ is 
iosdienable.’.' The' codr^ therefore, Upon 
tbs Btotiow.diriM 
vlmseLsiiiHdt^ 


the pension to a trustee, granted sn order 
for a receiver as to tbe estates, without 
prejudice to the rights of judgment cre¬ 
ditors in possession, but refused it as to 
the pension, Davies v. Duke ^ Mart- 
borough, 1 Swan. 74 . 1 Wil. ISO. ' 

2. A pension for past services may be 
aliened: but a pension for supporting the 
grantee in the performance of future du¬ 
ties is inalienable. Ibid, 1 Swan. 79 . 

. 1 Wil: 141. 

3. Where government grants a pension 

by warrant of the treasury, made paytfole 
to tbe grantee or his assigns by the trea¬ 
surer of the Navy, during the grantee’s 
life, whether such pension is assignable 
Within the policy of the law— Quiere. 
Whether’the crown has a right to’retain 
tbe pension in discharge of a debt due from' 
tbe grantee in s diderent capaeUy from 
that in which it was granted him—^tnrrr, 
Priddy v. iUw, ■ 3 Mer. Ad. 

4. A pmston to A. and jb» assigns^ n, 
wbeir,8stdgs>fd, a'gniof>dUd not a chose ^ 
ae^. JUhCcr/ito w, Goold, 

1 ft; & B. 
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PERJURY. 


1. PenninstoQ or refbsal to filo 0 wip' 
})ieuieiital answer ought to biive no in- 
thamro on a prosecution for perjury. 
, Strange v. CoUme, 3 V. & B. l63. 

Mdwarde v. M^Jaaryt 2 V. A B. 257. 
t.2, Xb* explanation by a second an- 
ewer does not take away the opportunity 
of jodicting upon the former answer. 
* Jhd, 258. 

S. False swearing, when it does not 
atriclly amount to peijury, is an indict* 
while <^«nce as a misdemeanour. Ex parte 
Onertont 2 Rose, ^7* 

A. On an application to take an an* 

f -_ 


swor off the file, to ground a proscentioo 
for peijuiy, the court has no junsdicUoa 
to inquire whether there Iw prohablo 
grounds for the prosecution, or what may 
be the motives of the prosecutor^ it hcii^ 
only interested to see that the record Iw 
not defaced. Strmf/fwd v. Gfvene, 

1 B. & B. 2P4* 

5. An application to take an answer 
off the file in order to prosecute tlie de¬ 
fendant for perjury, granted as a matter 
of right, being in furtherance of public 
justice. Jbtdm 


PERPETUATING TESTIMONY. 


Page 


h tPtT .. 331 

11. COSTS. .. tb. 


I. Suit for. 

1. A plaintiff in a suit to perpetuate 
testimony must have a present interest, 
however minute or distant from posses¬ 
sion. A contingent intrrest, however 
neai or valuable, with the exception ol 
a wager, the expectation ot issue in tail, 
hair apparent, or next of kin of an in¬ 
curable lunatic, not sufficient. Allan v. 
AtUat, ^ 15 Ves. 130. 

^ 2. Itls doubtful if such a bill could be 
^lifntmned by trustees to preserve con¬ 
tingent remainders. Ibid. 

. 9. Whore a bill to perpetuate testimony 
it dismissed, it is not necessary to state 
in fha decree that it is to be without pre¬ 
judice to’ the perpetuating of the tes- 
titnony. MackreU v. Hunt, 

, 2 Mad. 37 («). 

4. Uistioction between examination 


tn perpetuam rti memoriam and de Itne 
este. In a suit for the former purpose^ 
after the examination there is an end of 
the cause. Morruon v. Arnold, 

19 Vcs. «71- 

II. Costs. 

1. Defendant to a bill, to perpetoide 
testimony, )*< entitled to his costs iinmc> 
dmtely after the commission is executed, 
upon the allegation that be did not 
examine any witnesses. Foulde r. MuMey, 

I V. & B. issf 

2. When, on a bill to perpetuate testi¬ 
mony, the defendant does not examine 
witnesses, be » entitled to costs.. Earl 
Abergafenny v. Pouell, 1 Mer. 435. 

3. A defendant to a bill to perpetuate 
testimony, there being no examination 
of witnesses, is entitled to th« coats of 
answenng. Lecky v. MurrtQf, 

1 B. dc B. 991. 

4. Costs of perpetuatiiigtiMlesUmoay 

of a will allowed to a purchaser. Mocir . 
rett V. Huntf 2 Mad. 87 


PETTY BAG. 




, i* An action having been commenced 
ra the petty bag side of the court of 
Oj^Rcer^ but titod io B. B. an applica- 
tiwi fpr a sew trial must be made in 
pRd not ia the Court of Chaoeuy. 

^0tker, 1 Cmt, 4i8. 

AR|r a wndfotia.an action in tlw 
I^^ >»» 

Jw iMg having been nharged in’ 
t^ifeution within two terms, must be 


made to the Kbig’s Benclb svheto 
iesoe sras tiaed» biH 'the Gatirt of CEimv 
cenr, in tbie ca*e> to reotove w 4ift> 
«dto,aMtoa<cattatenilo«der» Frader^* 
Uayi,' IfVemtif, 

8. Otoer to atodmrngitotower » ton 
petoytof liar Oegito^ iilBlfifUB metitor 
iBoourt. 3Bc Jfneto 

Coop. 98. 
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PLEADING, 


t. AVtWBft ....... 

« («) Siffidenpji tf 
(b) SvppUmindai, 

II. SttL. 


(a) iVm of 
(fi) AmeadmKt of, 

(c) Supplemental,, 

(d) Of Discovery 
(f) Of Review 


III. 


•rAllTlES TO 


IV, 




(a) Interest of Flaiatiff ..... 
(i) . . . Dtfendant,,,, 

(e) JVkeu numerous . 

{d) Assignee or Alienee . 

(f) Attorney . 

(/) Attorney General . 

(g) BUI of Exchange, Drawer of 
(Ji) Bond, Suit concerning .... 

Bankrupt .. 

(k) Cotimissioners . 

(/) DiferentCharacterSf Parties 

sustaining . 

(m> EaeetUor ,............. 

(m) InkeriUmce, Party represent- 
ing .... 

(o) Heir at Low.. 

(p) Legatee or Devisee ... 

( 9 ) Lessee .. 

(f) Mortgagor or ^lortgagee ,. 

(«) Rematndermen .. 

(G Tithes, SMittconcerning .... 

Trfisiee, or Cestui que Trust 

(ft) fFUness»0;,,s, . 

Dbwvebeii ...,.. 

X«) To Bill, Form of,., . 

. 0) Where it-Res or does $sot Ik 
■ fey Far ilbt^afiouiMess* 
(d!) f'o Interrogkoties, 
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(5) Kegatroe .. 349 

(c) Amendment of . t|^ 

(<0 Account stated and settled ,. ib^ 
^e) Agreetnent .. 

(f) Alien Enemy .350 

(g) Award . k, 

(f) Bankruptcy ............ «S. 

(a) Buildings destroyed . ks 

{ft) Conviction of Felony ...... 350 

(/) Insolvent Debtor's Act ..... 351 

{m)Outlawry .. t5* 

{n)Plenarty . ib, 

(o) Purchase without Hotke ... ib. 

{p) . . . . jiiith Notice . ib, 

{q) Simony . ib, 

(r) Statute of Frauds ...352 

(*)-—— Limitations .... k. 

{t) Title . . k. 

VlI.SCAH0ALAKDlMr£RTlM£liCB ib^ 

I. Akam’eb. 

(a) Sufficiency of, 

1. If a legatee’s bill against tbe exeett^i 

tor pra)rs that the defendant may admit 
assets, or that an account may be taken o£ 
testator's personal estate, but ddes not rft!^ 
quire the defendant to set forth such ac> 
count, be is not bound to do so; but 4 
submission to account is sufficient. Jlftie* 
nor V. Burfoot, 1 Cox,' 58.' 

2. It is not necessary to answer to 
every circomstance tending to the point 
upon which tbe defendant relies, and ten^ 
ders an issue by his plea, Dre» v. Dfevi 

av.&B.ifi2. 

3. Particular charges t>-.ust be answered 
particularly: a general denial is not suffi'i 
cient. Fraut v. Underwood, 

SC^, 135.* 

4. Defei^nt, by bif answer, iiuiitt 
that be is not bound to make ia dkcoveiy 
of certain ^tteri Inquired afW. by tto 
biU, at tOeb discovery ^rouid subject (unt 
to ea-ei^'*^ii^ii}ies tiinier an Act of I^ 
lia|fciftt.‘'^'tT^ plaiatilT 4xc«p^“ w <*»»• 
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•tod tevtral other parts of the answer. 
Hw defendant submits to the exceptions^ 
and by his seebnd answer answers the 
ptiMf points, but insists on the fame thing 
M to the po^ above ineiitiooed. At tlie 
Imie the first answer was put in, the for- 
fintnres might have been sued for; but I 
when the second came in, the time for ! 
suing for the forfeitures had elapsed, and 
they eotttd not then be recovered against the 
di^^daot. Under these circumstances the 
defendant's answer is insuflicient Wil- 
hamt\. Farrington, 2 Cox, 202. 

' * 5. 'A defendant may, by bis answer, 
object to making a discoveiy wh.ch would 
aobject him to penalties under an Act of 
l^arliament; and if tbe defendant omits 
So to'protect himself, still, being a public 
Act of Paiiiament, tbe Master, upon a 
reference, is bound to take notice of it, 
ai^ oysf'rule In exception for insuffici¬ 
ent. 

D. Defendant need not set forth an ac¬ 
count of the transaction uf a trade, in 
which the plaintiff pretends to have been 
a partner, if there is a clear dental of the 
partnership. Jacobs v. Goodman, 

2 Cox, 282. 

7. Answer reported insufficient. De¬ 
fendant excepted to the report, assigning 
aa a reason why he had not set out the ac- 
cooDt, that the stamps to the schedule 
would amount'to £29,000. The court then 
ordered the books themselves to be depo- 
■Ued in the muster’s office, to be consider¬ 
ed as part of the answer. Jtoe v. Cudgeon, 

Coop. 304. 

*f- 8. On a bill, stating a partnership, and 
praying an account, the defendant by his 
aoswerdetiied tbe partnership, and refused 
to, set jfprth the account; but held, if be 
answers, he must answer fully, and that 

he shwld have pleaded. . . . v. 

Harristm, 4 Mad. 252. 

.9. Oo an application for an injunction 
to mtraio bankers from preceding at 
law, to recover tbe amount of cheques | 
paid by them on account of tbe plaintiff in 
equity, where the bill, which also prays 
a dwcovery, states that a partnership sub- 
between the plaintiff and the deceas¬ 
ed principd of the banking firm, in another 
Cfoncero, of which tbe plaintiff had the 
caaduet and management, and that 
alkMipies were drawn under special circniii- 
, liaiKcail, founded oti a mutual uaderstaot^ 
^ i^iutif and the deceafe^ 
ItsiW^llithe dirfeiidaats ia. 
sqrvtvilig partners in the biuiking con¬ 
cern) wcr#'‘.fOt privy, they denying posh ■ 


lively by their answer, that they were in 
any ^ manner engaged in the concern as 
partners or otherwise; it is net matter of 
material exception to the defendant’s an¬ 
swer, that under such circumstances they 
do not set forth, as required, tbe lahguaga 
of the body of the cheques drawn by t|i* 
plaintiff, as such managing partner; for, 
b|ving denied that they were in any way 
concerned or interested in tbe business, 
it would be of no eervice to the plaintiff 
if it were so set forth, as that (if it were 
true) would avail him ou the trial at law. 
/Jskam V. Thompson, 4 Price, 330. 

10. Whether a defendant, answering at 
all, can refuse to give a full answer— 
Qutere. Rowe v. Teed, 15'Ves. 372. 

I i. A defendant cannot answer part of 
a bill, and refuse to answer the other 
part; he cannot by answer object to 
ansvrering, though by plea be may. 

Mazarredo v. Maitland, S Mad. 66 , 

Somerville v. Mackey, 16 Vcs. 382. 

12. The mere denial of combination, 

or answering immaterial facts, does not 
comply with the terms of tbe order for 
lime not demurring alone. Wetherhead v. 
Blackburn, 2 V. & B. 121. 

13. An answer is to be looked at as 

more or less deserving of credit, according 
as it more or less fairly meets all the in¬ 
quiries contained in the bill. Freeman v. 
Fairlie, 8 Mer. 42. 

14. A defendant may by answer pro¬ 

tect himself from answering interrAgato- 
ries, tending to criminate him. Curzon ▼. 
De la Zouch, 1 Swan. 1^2. 

15. Whether a partner who has retir¬ 

ed from an active concern, can h^ com¬ 
pelled to look into tbe partnership ac¬ 
counts, to answer a suit in equity—-Qutere. 
Seely v. Boehm, 2 Mad. 17^. 

16. In general, a defendant is not bound 

to answer any interrogatories in an amend¬ 
ed bill, which are tbe same as were used 
in the original bill, to which an answer, 
admitted to be sufficient, has been put in; 
but if tbe plaintiff, by his amendment^, 
makes, a new. case, the defendant is bodnd 
to answer all the interrogatories, though 
some are merely repetitions of those A 
the origtffal tnll, which have before taM 
answer^, if sudi further answer is n|pie 
niatertal by. tbe new ease* Mhzarred^^, 
Maitland, 3 Mad. 6oL 

' 17. A miller carrying on the tra|^f 
a mealmani is .c^h^.to;..j|Bet out iu'^^ 
answer to a ibedtM^'ery of titb^ 

. what quantity of meal, ground at h^ mills 
he has sold, ihou|^ not the priesa for 
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vrhich he has sold it. Chapman v. Pikhier, 

Wigli. 

IR. In a valued policy, unless there is 
A particular charge in the hill, that the 
.value of the cargo is btlovv the amount 
insured, it is sutllcient if tlie defendant 
sweats to the value as stated in the lu- 
voice. Auhert s, Jacobs, Wigli. US. 

IS. A general allegation in the answer, 
Uial defendants could not be aflected by 
the notice in any way, is not a sutllcient 
iutiinutioii to piainlitV that defciulunt in¬ 
tended to rely upon the insufliciency of 
the notice. Bennett v. Neale, 

W'igh. 324. 

20. The. true test, as to whether ques¬ 

tions arc to be answered or not, are, 1st, 
Whether the answers might lead to the 
f nuiination of the defendant; and Qndly, 
Whether they ate relevant, and may be 
material to the case of the plaintill'. 
JiJanl V. 5coi'/, 3 Fi ice, J 7 7. 

21. An answer, to a bill seeking an 
{iccount, relying on a deed of roinproinise 
i.8 a bar 10 leudering it, was on excep¬ 
tions considered insufficient, as such de- 

l.nce is only available by way of plea, 

not by way of answer. Ltonard v. 
Leonard, 1 U. N. B. 323. 

22. Ill general, when a party pleads, he 
must also answer. Ibid, 

1 B. & B. 324.. 

23. A deiendaiit must, in all cases, put 
in a lull answer, except to criminate luin- 

or when purchaser for valuable con¬ 
sideration without notice. Jbid, 

1 B. ic B. 325. 

^4. The plea of purchaser without no¬ 
tice, is a bar to the discovery as well as 
the relief; but if not insisted on by the 
defendant, be must answer and confess 
tl*e notice, or the plaintiff may e.xcept to 
the answer; but if he does not except, 
ihe affirmative of proving notice will be 
t>n him. Eyre v. Dolphin, 

2B.&B.203, 

^^ (5) Supplemental. 

The answer to a? bill for a specific 
performance, admitted the agreement and 
dfe < ^ ptance of title, and the cause was 
Pl^upon set down for hearing, after which 
t^defendant discovered a WiU, made nji- 
wpls of'eighty-ye^ 'ljefore, not set 
Mth in the .abstract, but supposed‘to 
the title; Whether the wj^l can be 
^ apas an tiibjection to tha is^e hya 

'I ' 


sppplemenial answer— Qmere. Const, y. 
Barker, 2 Mer, 

2. The court, for the purpose of ameti^ 
ing a clerical error, will permit a suppU^ 
mental answer to be put in. 

Ridley v. Obee, W’igh. 32i,. 

Taylor v. Uhee, 3 I’rice, |^3<( 

3. The court will, under circumsta^i, 
allow a defendant to put in an explanatory 
answer. Robinson v. Scolney, 

19Ves. 584. 

4. Supplemental answer, substituted 
lately for liberty to amend an answer, 
permitted with great caution, only on 
some strong grouid of Justice, as fraud; 
not on negligence, unless the party was 
led into it; reqniritg a precise statement 
of what is to be put on the record. Car* 
Hug V. Marquis Toumend, 

19 Ves. 628. 

5. Tlie ground of the modern practice 
of allowing a supplemental answer is, th^t 
although the defendant be permitted to 
coirect or vary liis former answer, still 
It is more proper to keep the former an¬ 
swer upon the file, that justice may be 
clone in every view of the case in which 
lh. 1 l answer was sworn. Ibid, 

19 V'es, 631. 

6. The defendant to a bill for specific 
performance, ha\ing sworn by his .answer, 
that he took possession of the premises un¬ 
der the contract, moved for liberty to file a 
supplemental answer, slating by affidavit, 
that he had so taken possession of part 
of the jircmises only, being previously in 
possession of the oilier part .as tenant; 
and that tlie mis-stulement was merely 
from i.ot conceiving it material. The 
court refused the motion without an affi¬ 
davit, that he meant by the original an¬ 
swer, to swear to the fact, as he then re¬ 
presented it, Livesey v, fFilson, 

1 V. & B. 149 . 

7- Supplemental answer was periiiiited 
to correct a mistuke, but confined strictly 
to mistake clearly sworn to, and probable 
in itself; the solicitor, who put iu the foi- 
mer answer, being dead, his letter, ad¬ 
mitting the fact contrary to that answer, 
would not be evidence in a prosecution for 
perjury against the defendant. Strange 
v. Collins, 2 y. & B. 163. 

8. Liberty was given to file a supple¬ 
mental answer, relative to a fact, on de¬ 
fendant's aflfdavit that af the time of 
filing the answer he had no recpUeciio'u 
of; the ’hill bitd siniie^dwcbvered ah 

XX 
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'4«ttry ill the parish books roftceraing it. 
''iMwardt 2 V. ^ B. 55fi. 

' j 9’ An additional answer is always ad- 
ftnitted with difficulty, if prejudicial to the 
plaintiff; b4t otherwise, if for his benefit, i 
subject, if no such objection, to the pro- 
pruty of a prosecution lor perjury. Ihid, ' 
‘T ^ 2V.&‘1J. 257. 

tO'. Explanation bv a second answer, 
donnot takeaway the opportunity ofin- 
iiietiflg upon the former answer. Ibid, 
SV.iSiB. 238. 

11. Pending exceptions to an answer, 
a further answer cannot be filed in this 
court until tlinse exceptions are argued 
and disposed of. Edvards v. Johnson, 

J Price 203. 

12. A further or supplemcniul answer 
Way be used to correct or explain an ob¬ 
vious mistake or ambiguity in the oti- 
gina! answer, but not where the former is 
clear and intelligible without, or with a 
view to strengthen the defendant's case. 
Kidsoti V. Dtlworth, 5 Price, 564. 

~ IS. An insufficient answer is considered 
as no answer, but when exceptions are 
answered, the whole is taken as one an- 
ev.er. Edwards v. M'Lrati, 

*2 V.&B. 258. 

14. In schedules annexed to an answer, 
there was a materia! error, which w’as 
f'oly discovered on taking an account be¬ 
fore the master; upon petition and affidavit 
the defendants were allowed to put in sup¬ 
plemental schedules. French v. Mi/les, 

4 .Mad.''404. 

IT. Bjtu 
(a) Form of. 

1. Where the plaintiff claimed as heir 
at law, through a second son, but witliout 
alleging that the first sou died vrithout 
MMW, a demurier, for that the plaintiff 
had not by her bill sufficiently stated the 
pedigree by which she made title, was 
imriOiiled. Deloaie v. Hollingsworth, 

1 Cox, 421. 

2. The prayw of a bill is material in 

rottttruing charges not direct. Saalm v. 
J>m$, ISVes. 80. 

3; Bdief%niy be had under a general 
grayer in a hill for relief, without any 
fttr^hu: girayer. Wilkmon, v. Betil, 

4 Mad.-408* t 
■ ,4. If a vicar, claimii^an aceoaotof 
-tsthati tfareagh a whole partsb by Wlm- 
a^ai^ peon ^ i^t^ part .4^‘«ho 


BiU, Jmrtidment (if. 

parish only, the objection that the claim 
is too largely laid, is not a gtonnd fof dif 
Ibisshtg the bill. Wood, fi. limentiente, 

Scott V. Lawson, 7 Price, 267. 

5. Where cirrumstanecs are alleged 
in a bill, which in legal tonstructtOti 
amount# to fraud, the ground of fraud 
is sufficiently laid, although that terra is 
not appHcif in the bill to such circum-* 
stances. Knatehbull v, Kissane, 

5 Dow, 389, 409. 

(5) Jmrurlment tjf. 

1. A plaintiff is not entitled, upon pay* 

ing the common costs of ainendnieni, to 
change entirtly the nature of his bill, a» 
by converting a prayer for an account 
against a bailiff imu a bill to foreclose a 
mortgage, after an ts:«ue finding the plaio* 
tiff a uioi tgagee; but the defendant in 
that case is entitled to all the costs beyond 
what he would have sustained had the 
bill been originally a bill of foreclosure. 
Smith V. Snnth, Coop. 141. 

2. A bill was filed in 1814 to set 

aside a purchase made in 1799 for ff^ud, 
inferred from great undervalue; the de* 
feudant, by Lis answer, denied knowledge 
of the value a. the time of making the 
purchase: after replication filed and sub* 
poenas served, the plaintiff cannot, without 
consent, obtain leave to amend by stating 
matter tending to fix the defendant with 
knowledge of undervalue, such matter 
tnukmg H new case and requiring an an* 
swer. Christchurch, Dean and Chapter of 
V. Simonds, 2 Mer. 4^. 

S. Where the defendant states in bia 
answer facts whichoccurred subsequently 
to the filing the bill, the plaintiff cauinil 
go into evidence as to those facts, dfejr 
not being in issue, but the plaintiff may 
introduce, by atnendment, a staunneiit 
which will put those facts in issue, andis 
uot obliged to file a supplemental biU»far 
that purpose. Knight v. Matthewt, !.' 

1 Mad. 

And see 2 Mad. 

- 4. If an event 'by which a title arises 
happen sabsequently to the filing of 
bill, such eveat emmot be introduce^pH^ 
amending the original bill, in.wbtcl^p 
title wa* shown; and tberriiare, 
after answer put in to a lfill for redeif^ 
lion, plrintifT purchased the equity.vOf 
iMemption, aiulihtrodaced such purctika 
by antendmiM^ it demttiriii was alloirril 





iftth full costs, and such demurrer, rnim* 
tiooing the new matter in the tiUI, is never¬ 
theless a general demurrer, VUkingtm t. 
Wignal^ 2 Mad. 240. 

,. . dv After a plaintiff has tvrice amended 
bijt bill, and died a replication for cause 
against a second order nisi to disiniss, as 
against a defendant who has not caused 
d^jay^, the court will not permit the. re¬ 
plication to be withdrawn for the purpose 
of further amending the bill by striking 
out the name of such defendant and in 
other respects, for they will set bounds 
to dilatory proceedings. Turnrr v. Cal- 
wrf, 3 Price, l6l. 

6. The court will not'allow a plainlifT 

to aineiul his bill, where he has been dila¬ 
tory, without reason, in his former pro- 
ceedingH ; and refusing such an applica¬ 
tion they will do so with costs. Mitteard 
sr. OWA'e/d, 4 Price, 325. 

7. After answer to a bill for discovery, 

a motion to amend by adding a prayer for 
relief refused with costs. Buttermrth v. 
BaUcy, 15 \'es. 358. 

8. Where defendants ha'l' put in their 
ii''<swer, motion by plaintiff to amend, by 
sinking out the prayer for relief, refused. 
Barl CAolmondtey v. Clinton, 

2 V. & B. 113. 

0. The court will not allow a bill for 
discovery merely to be amended, by add¬ 
ing parum as plaintiffs. 

2 Mer. 71* 
(c) SuppUmental. 

li 

li,'. A defendant having been conviried, 
on th« evidence of plaintiff among other 
witnesses, of perjury in bis answer, in 
denying a parol agreement, upon which 
the soil for a specific performance was 
dismissed} the plaintiff cannot obtain 
I«av« to hie a supplemental bill, in the 
hature of « bill of review, stating this 
coifyietion,. the record of the conviction 
nofi being evidence. Bartlett v. Pickerth 
giU, 1 Eden, 515. 

1 Cox, l6. 

■3, Bill by an adodnUtrator, durante 

e -ifa/e. If the. infant attmus 21 

e the beanng, « euppieniental bill is 
sary. Stuhb$y^Le^A, i€ox, 133, 
D(M 9 vrrer idtowed to a enppleoiental 
IP, as stating cpFcmnstafices subsequent 
only to tbenrigimd biil but to publi- 
ipion; fif8t,assiot properly supplemental 
matter ;sscefdly. as not mstensl. (f tbe' 
matter ip material, the benefit may be 


obtained by' a special application f<*r the 
opportunity of examining wimessea, or 
a bill of discovery or of relief as it migfit 
be required, and, in that case, that tt^ 
answer or evidence may he read at the 
hearing of the original cause. Mdaer v. 
Lord ftarevHiwh 17 Ves. 144* 

4. Heir at law filing a bill to redeem a 
mortgage, having aUo bought in the 
claim of a third person to the heirship, 
if he himself is found upon an issue not 
heir, he cannot by supp^mental bill have 
the benefit of the original suit as the pur¬ 
chaser of the heirship of such third per¬ 
son ; a demurrer to such supplemental bill 
will be allowed. Tonkin v. Letibndget 

Coop. 43, 

5. The circiimsiance of a relevant 
event happening subsequent to an original 
bill, is not sufficient to warrant a supple¬ 
mental bill, unless such events be mate¬ 
rial, such as to occasion an alteration in 
the interest of the parties. So where a 
supplemental bill only stated facts which 
might be considered by the nvaster under 
the decree made in the original suit, a 
demurrer was allowed. Adamxv. Darodingf 

2 Mad. 53. 

6. A supplemental bill of disco'/wy 
may be filed where the discovery sought 
IS material, and cannot be obtained by 
an amendment nf the original bill, and 
the court w.ll look into the original bill 
and answer In ascertain the materlalUy 
of the discovery. Usborne v. Baker^ 

2 Mad. Srj), 

7. Tfion a bill lo perpetuate testimony, 
where the examination of witnesses has 
been completed, and the commission 
closed ; a supplemental bill for the fur¬ 
ther examination of witnesses, upon tbs 
ground that new material tacts have been 
discovered since the filing of the nriginal 
biil, even it it can be sustained, must 
state what the new facts are, in order 
that the defendants may be prepared to 
meet the new case. The mere addition 
of a new plaintiff' makes no difference, if 
new evidence, as to farts staled in the 
origiral bill, has been discovered since 
the commission closed, an application 
must be made to the court for permission 
to examine the new witiiesws, and nnt ti» 
file a supplemental bill. Kn^kt v, ITnigAf, 

4 Mad. I* 

8. After a great lapse of time, and 
tbe.deaftss ©f parties from the rfsidewa 
abfMd ©f; the defendant, and upon an 
affidavit by him and bis solkHor tbet 
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ib<y had :disci»vered deed* maierial 
for jbis defenre until after issife joined, 
leave v?as given to file a eopplemental 
biH to put tliem in issue, and they were 
admitted in evidence upon a re-Lcaring. 
BUrtington v. O’JSrieny 

2 B. & B. 140. 

9« In giving leave to file supplemen¬ 
tal hill on the ground of evidence newly 
4is$>nvered, diligence I.) discover them 
forms an ingredient in the mind of the 
court. 2 B 6c B. 142. 

(r/) Of Discovert/, 

1. After an order in bankruptcy for 

liberty to bring an action, with special 
directions fur a production of papers, 
and the bankruptcy not to be set up, a 
bill of discovery cannot be filed. Cook 
V. Marsh, IS Ves. 20*). 

2. A counsel or attorney annot be 
called upon to reveal the advice given to j 
the client; but wlicie the represeiuatives 
of an attorney commence a suit, a bill 
will lie for discovery of cases laid by him 
before counsel, and '(pinions thereon, il 
they contained facts material to the plain¬ 
tiff’s case, lijdiards v, Jackson, 

> 18 Ves. 472, 

S. On a bill for a discovery, and a com¬ 
mission abroad in aid of a defei re to an 
action for a libel, adeiimrier was over¬ 
ruled, with liberty to file another, the 
plaintiff being held entitled to a cummis- 
Bion abroad, though not to a discovery 
from the delendanu Thorpe v. AJacaulej/, 

5 Mad. 218. 

O') Of Reviciv. 

I, A bill of review with matter come 
to the party’s knowledge after the hear¬ 
ing, lies where the plaiiuifl'in the hill has, 
eince the hearing, discovered maiier which 
would vary ihedeciee; and where, if such 
matter was known to the other paity, he 
was net bound in conscience to make it 
Known to the court; but if the matter was 
known to tlie other party, and was such 
as he in conscience ought to have disco¬ 
vered, he obtains the decree by fraud, 

t iid it ought to be set aside by original 
ill. S(>, where it was discovered that the 
. ^ItKter, by hjs report, had allowed a debt 
wWh hud been obtained by fraud, it 
abnuld be rectified by origiual bill; aifd 
•oeb • may be obtained under t^fs- 
prayer.ftri'^'general relief, without pidying' | 


fy Review, 

specifically that the decree or act of tM 
court might be set aside. Manaton vj 
Molesworth, 1 Eden, 18. 

2. Ik is in the discretion of the court to 
give leave to file a bill of review on the 
discovery of new evidence •, and w here the 
defendant’s father had suhjecitd his real 
estates to the payment of debts, and the de¬ 
cree was for the sale of an estate tor that 
purpose; and a deed had been discovered in 
the hands of the defendant’s attorney, by 
which il appeared that the tather was only 
tenant m tail of the estate, the eoiirt it- 
fused the application for leave to tile a bill 
I of review, as it tended to depiive cr«- 
[ ditors of payment of their just debts. 
li'tkoHX. it ebb, 2 Cox, 3. 

3. A peliiiun for leave to tile a hill of 

review alter a decree affirmed on rehear¬ 
ing, and pending an appeal to the House 
of Lords for the purpose of inlioducing 
e.videiice in answer to evidence admitted 
by surprise, and not in answer to an in¬ 
terrogatory, nor the subject directly in 
issue, the decree not being made upon* 
that evidenre, was refused with costs. 
H'illati V. Willin', lb Ves. 72. 

4. It IS not [icrmitted to file a bill of 

review, or a supplementul bill in nature 
of a bill o. review where the decree has 
not been enrolled, upon new evidence, dis¬ 
covered since publication, where it would' 
introduce a new rase, of which the party 
was sullicientiy apprised, to be enabled, 
with reasonable diligence, lo have put it 
on the recoid ot iginally. Yovng v. Keigh¬ 
ley, 16 Ves. 

5. The grounds of a bill of review are: 

error apparent on the decree, or new evi¬ 
dence of a material fact discovered since 
publication. Jbid, l6 Ves. 850^ 

6. A bill of review may be also a bill 

of revivor and supplement. Perry v. PAc- 
lips, 17 Ves. 173. 

7. Error apparent to support a bill oi 

review must be plain and obvious, a»,'« 
decree against an infant, without a city 
to shew cause, not merely an errone^;;;. 
judgment, which uiight be the subjectiol 
a rehearing. Jbidf 

8. It seems doubtful whether a 

can be niaintaihed, so as to he a bUlW' 
review or a bill of revivor and suppletne^ 
according as the decree 'may oi'may 
have been enrolled, with a prayer in 
alternative to suit eiUier case; or wbetl^^ 
a bill, in the, nature of . a h|4l of greview^ 
.may be ^ed upon errpr appHi^nf mote, 
ter of law, to be collected from the pUad- 





ings and evidence, a supplemental bill 
being necessary only to introduce new 
fkcts, to come on with a rehearing of the 
original cause. Ibid. 

9. For a bill of reviewer newly dis¬ 

covered facts, the leave of the court must 
be obtained. Ibid, 17 Ves. 177- 

10. The difl'erence between a bill of le- 

vkw and a supplemental bill in nature of 
it: if the decree is enrolled, it is strictly 
a bill of review, and prays that the decree 
may be reviewed and reversed; but if the 
dccice is not enrolled, the prayer is that 

ll.e cause may be reheard, and in either 
case, matter of supplement or revivor may 
be introduced with tlie proper prayer. 
Ibid, 17 Ves. 177. 

11. To a bill of review and reversal liir 
error apparent on the decree, a plea of 
the dertee, and a deinuner against open¬ 
ing the enrolment allowed; tiio tacts con¬ 
stituting the error, not forming }iart oi 
the record of the decree, being neither 
proved nor relied on at the ouginal hear¬ 
ing. O'lirien V. Connor, 

2 11 . ii 11 . 146 '. 

12. An eironeoiis result, in point ol 
law, drawn by the court from facts ap- 
paient on the record, is the proper .siihjei t 
.if a bill of review for error upparenl on 
the decree. Jbtd, 2 11. & 11. 164. 

JS. A fact misunderstood by the comt, 
and not introducca into the decree, may 
be ground lor an appeal, but not for a bill 
of review. Jbul. { 

14. A. and B. claim, under separate 
wills, as devisees of C.; and upon suit, at 
the instance of A., the will in favor of 
B. set aside, and that in favor of A. i 
esttUllishe 1. B. then sets up a bond of 
the devisor for ^'40,(;00, b<-ing more than 
the value of the whole properly, on which 
bond be brings action at law, and obtains 
judgment; wliereupon A. amends his bill, 
and prays and obtains injunction to re¬ 
strain execution. A., after the will in bis 
ftiirur had been established, and before 
OUBtion on bond, gives to D., his solicitor 
and attorn^, a mortgage of the lands de¬ 
vised, as a security lor past and future 
in the proceedings, and for money 
^;^|^ani;ed by D. to A. D. does not make 
'^^isclf a party to the suit, brt sitflers it to 
UpOKfeedl I'd the name of A. us the sole 
jp^intiff. Decree, in 1800, for payment 
-pf the oum oti the bond^ with interest from 
the ti|[ne of the devisor’s death, instead of 
date, SO that the bold was part* 
Jy^Iievbd against, and per Lord Redes- 


dale, afterwards in Dorfi. the tnll 

must be understood as having lubmitied 
to have the relief made edectual, Occoird-i 
iiig to the rights of the parties. A. tktd. 
compromises the suit, and tefusss to ap^’ 
peal, and the whole properly sold aud 
chased in trust for B., for a less sum than 
that reported due to him. D. files his 
bill against A., B., and another, chargiiij' 
collu.siun and fraud, and praying that the* 
decree of ISOO might be declared void as 
against him, and that he might be at li¬ 
berty to ajipeal from it in the name of 
A., if that should appear to be for his ad« 
vantage. Held below, that the mortgage 
was valid as between D. and A., and that 
D. bad a right to appeal in A.’s name. 
Appeal aecoidmgiy by D. in A.'s tiante, in 
the cause of A. v. B., and appeal against 
llie. decree authorising that appeal. TbS 
House <»f Lords, without deciding whether 
1). bad a rigiit to appeal in this way, refer 
bark D.’s cause to the court below for rei* 
heani.g, that the court might decide 
wlieilier D. might not impeach the decree 
m the c.iuse A. v. IL, to the extent o> his 
claims by bill, in the nature of a bill of 
review or otberwisc, though the same re¬ 
mained in ioi ce against A. Daltf v. Ke//y; 

4 Dow, 417, 

HI. Rill, Parties to. 

See also Tit. li.vuoN fie Fesie, (anle.) 

((/) jiilernt Plainti^t 

1. Where the pldintifi’has no right, ths 
delendunt may hold till a better ngiit ap¬ 
pears. i>ir/g(5S' V. Wheate, 

1 Eden, 313. 

2. Whether a plaintiff can claim by 

original bill, under a special assignment 
of a legacy, and by way of supplement, 
as a general creditor of the legatee, not 
proving his debt otherwise than by the 
adtiiissioD, not ^the oath of the executor, 
and against a person accountable to thfc 
executor for assets— Queere, Talk v. 
liouldifch, 1 V. & B. 248. 

3. Whether a devise- and heir-at-law 

can join in a bill, claiming an equity of 
redemption upon the allegatioo, that, ques¬ 
tions having arisen us to which of them 
was entitled to it, they had agreed,to di¬ 
vide it between them. Martpiis Choimon^' 
deley v. Clinton, 2 J. fit W. 135.. 

4. Parties having conflicting interests 
blight rirrt to be joined as plaintifls in a 
suit. TiitxeU\, Ariel, 3 Mad. 407, 





1. Tna only case in which there can 
^ 9 party to a b>II> against whom no re> 
l^is prayed, is tiiat of an agent of a cor* 
{^Ofttipn. 

Xe Teaser v. Margravnie of Anspach, 

‘ l.5Ves. 159. 

Qiiiont V. TSe fFaterloo Bridge Com- 
panyt 5 Price, 495. 

(c) Tr/ien numerous. 

t. The general rule that all persons 
RMterially interested, must be parties, is 
^spensed with where it is iiii,,racticable, 
or even very inconvenient: as m the rase 
of a veiy numerous association in a joint 
eoncem, which is in effect a partnership; 
aoits by'or against tenants of a manor, as 
for suit to a mill; parishioners fur tithes 
ora modus; societies for insuring each 
oUMf, not within the statute 6 Geo. 1. 
e. 18. Cockburn t. Thomson, 

16 Ves. 321. 

9. In a suit against the trustees of a 
society for relief in sickness, by some 
members, fur an account, alleging a dis¬ 
solution contrary to the articles, all other 
foembers must be parties. Beaumont v. 
Meredith, 3 V. 5: B. 180. 

3. Difficulty from the number of par¬ 

ties will not prevent the court's acting to 
enforce a legal right. Adlry<i.TkclHit~ 
$tt{bie Company^ 19 Ves 305. 

' ' 1 Mer. 107. 

4. A person having a commim right 
against many other persons, may file a 
bill againt some of them; and if the 
right is fairly established, the court will 
carry the decree into execution against 
Ot'o^ persons not parties to the suit. 
Wteitt V. The IVest Middlesex IV^er Ctwi- 

1J. & w. 369. 

Set also Attorney-General v. Brown, 

V l.Wil. 323. iSwan. 2ff5. 

5. One of several inhi^itants of a dis¬ 
trict, who claim a right, under an act of 
Parliament, to be supplied with water 
from'a public company, cannot file a bill 
on behalf of himself and others. IVeale 
#. The West Middlesex Water Company, 

1 J. & w. 370. 

v .f <(0 Assignee or Alienee. 

. I'.^Ij^^sasms, that where an estate in 
KtsgaiMm in etpri^ is aliened pemfoafe 
Htf, aJkiws having tbs estits 


[ idnst be brought before the court in order 
to convey: bnt.the court will restraip 
vexatious alienations made Hte pendents,. 
Duty V. Kelly, 4 Dow, 440. 

2. A bankrupt may file a bill for ttik 

account and injunctioa, without making 
bis assignees parties to the suit. Lowndes 
V. Taylor, 2 Rose, 365, 432. 

1 Mad. 42^# 

3. Where the trustee of a term to^ae* 
cure payment of an annuity, assigns the 
term to another person, such person should 
be u party to a suit to have the securities 
delivered up as void. Bromley \.\HoUand. 

Coop. 18. 

4. Ill a suit by one of several assignees 
of a bankrupt, it is not necessary that all 
the assignees should be plaintiffs; those 
who reliise to join may be made defend* 
anu. IVtIkins v. Fry, 1 Mer. 244. 

2 Hose, 371 . 


(e) Attorney. 


1. It is unusual, and generally not ne¬ 

cessary, to make an attorney a party^ to « 
suit, because he has title deeds in hit 
possession, although it may become so in 
a speciiU case where there is collusion 
betwepn the attorney and his client. 
Fenwick >. Rerd, 1 Mer. 114. 

2. Where an ettorney or agent is made 
a party as involved in the fraud charged 
by the bill, costs must be prayed against 
him where relief cannot, or demurrer will 
lie. Le Texier v. Margraoine of Anspack, 

15 Ves. 1^ 

* . jr, V 

(f) Attorney GeneraL 


I. Where a vicar and vestrymen, tib^ 
a power of leasing, given by Act pf^f^ar*- 
liament, granted leases for 999 years 
and 1000 years; these not being charity 
estates, the Attorney General is not'pro* 
oerly a party to a bill tb set aside the 
leases on account of their unrea^odiAfo 
length. Attorney General v. Moses, 

2 Mad. 29lg'' 

ig) Bill of Exchange, Drawer cf ., 


1. It is not necessary to make, 
drawer of a lost bill of exchange, a 1 
to a suit in equity against jthe^accei 
Dadesu.Dodd, 4P^a»i 

(iO ' BonX Suit amenm^- 

‘ " } > . ■ .V-; 



1 . 
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ircnd bond, must bring farsrard nil oUti^ 
goni, principal, bad sureties, unless the 
surety is insolvent, or have not paid anj 
thing, and it so appears. Coekbvm v. 
Ithomptonf l6 Ves. 326, 

3, One obligor, in a j(»int and several 
bond, may obtain an injunetion to stay 
proceedings at law upon the bond, without 
making the co-obligor a party to the suit. 
daplittv. Cooper, 1 V. ilc B. 16'. 

8. Where, upon a treaty of marriage, 
A., the mother of the miended husband, 
represented to B., the father of the in¬ 
tended wife, that her son was not indebt¬ 
ed ; and that an 3suie, of which he was 
in possession, was his own ; when, in 
fact, one-third belongerl to A., and for 
the value of. which she at that lime held 
a bond; and by such rc|ireseatation B. 
was induced to give his consent to the 
marriage, and a portion to his daughter: 
held, that B. was not a necessary party 
to a suit lu set aside the bond as a fraud 
upon the marriage, but that he was a 
competeot witness to prove the fraud. 
i)C0tt V. Scotl, 1 Cox, 366. 

(») Bankrupt, 

I. In a suit against assignees of a 
bankrupt to compel the perlormaiire of 
an agreentent entered into previously to 
(be bankruptcy, the bankrupt is not a 
necessary party, and may demur if relief 
be pray^ against bins; but if discover}’ 
only^Qtnere. It is otherwise in a case 
of fraud. WMUv:ortk v Davies, 

1 V. & B. 54.5. 

Mortgage of a copyhpld. The mort¬ 
gager beci'uue a bankrupt, but no bargain 
and sale was made to his assignee. 'I'be 
mortgagee hies a bill of foreclosure against 
the bankrupt and his assignee. A .demur¬ 
rer of the bankrupt w’as allowed, he not 
bting a necessary party to the suit. Lloyd 
s.,Bander, 5 Mad. 282. 

" (k) Commissionertrn 

1. A demurrer to an information against 
kljit acting ’cuoymissioners under a local 
^#ist «f Parliament, was overruled, where 
commissioners not made parties had 
|i»Tt|ua]«fied, The court held, that the 
|mrmatioo might he sustained against 
t&r aatia^ comroiaiiraers oidy, for the 
ptwipois of relief in respect of their past 
aittst' thttfiar tli*|M)|(i^4 iff^rhapective 
JNIgllatIte, other.romfflit!iion..px might be 


made parties, as they (piidified and as-i 
sumed the functions under the provisions 
of the act; and that a ‘clause in the act, 
directing suits to be prosecuted againk 
the treasurer only, was not applicable to 
rases in which adequate relief coiild be 
obtained against the commissioners oUly, 
Attorney General v. Brown, 

1 Wtl. 323. 1 Swan. 265. 

I 

(/) Dijerent Characters, Parties sm- 
tabling, 

1. Where two different characters hap* 
pen to umie in one person, (those standing 
ill each of which characters, if held by 
distinct persons, would be necessary par¬ 
ties in a cause,) it is not sufficient that 
the person having this double character is 
before the court in one of them, be must 
be before the court iu both. 

Kellett V. Kellett, 3 Dow, 253. 

Bdchier v. Bailer, 1 Eden, 526. 

(»i) Executor. 

1. A suit in Equity cannot be sustain¬ 
ed by creditors against the agent of execu¬ 
tors, for an account and payment of a sum 
of money remitted to him from India, 
where the executors reside, if the will has 
not been proved within the jurisdiction 
of the court, the stat. 38 Geo. 3, c. 87* 
not applying to this rase; a deniurrer, 
therefore, that the personal representative 
was not a party, was allowed. Lowe v* 
Farlie, 2 Mad. 101. 

(fi) Ttthtritance, Party representing, 

1. A decree of foreclosure was obtained 
against a tenant for life, where the tenant 
in tail was abroad and not a party to the 
suit. Fishwick v. Lowe, 1 Cox, 411. 

2. It is an exception to the general 

rule, that all ^ysons interested must ha 
parties to a sivPwben it is held sufficient 
to bring before the court the tirst person 
having an estate of inheritance. Cock* 
bam v. Thompson, 16 Ves. 326. 

3. 'I'u a bill for partition by one tenanl 
in common of a lease for yeais against 
the other tenant in common, the owner 
of the inheritance is not a necessary 
party. Baring v. Nash, 

1 v.&e. 551 . 

4. In * wit concerning the inherit- 
anca of K'ltniet eittte, willed on Baron Oi 
fur life, 'and, tdter ramaiudars to bis uu. 
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^rn rbildreni -apon the penoii whp 
ithpttld.tben.be entitled to claim as Baran 
C.^iti htU; with an ultimate remainder to 
the present Baron C. in fee: the person 
presumptively entitled to the baronrV) al- 
t^iigh DO person entitled to a prior estate 
pf inWitatice is before the court, is not a 
n^bfssary party.'Man/Bw Cliolmondeley v. 
Lai(d CliiUopf 2 J.& W. 1. 

, ,, (o) Heir at law. 

1, Where, on the bearing of a cause in 
Dom. Proc. it was discovered that tlie 
heir at law of a deceased executor, who 
was a necessary party, was wanting, and 
tbat heir at law happened to be a sur¬ 
viving executor already before the court, 
hot only in his capacity of executor, the 
dttPse stood over till be was also brouglit 
forward in his other character of heir at 
law of the deceased executor. KiUett v. 
KtlUttf 3 Oow, 333. 

(/i) Legatee or Devisee. 

1. Legatees out of the personal estate 

<^ly, need not be parties to a bill to carry 
the trusts of a will into execution; but 
every person claiming an interest out of 
real es^te must be before the court. 
Morse V. Sadler, 1 Cox, 353. 

2. Generally, a residuary legatee must 
bring before the court all persons inter¬ 
ested in the residue, subject to the excep¬ 
tion as to ia)[>racticability and incon¬ 
venience. Cockbura v. Thompson, 

leVes. 328. 

3. Where testator in bis lifetime had 
assigned stock upon trust, but the stork 
had Dot been transferred into the trustees’ 
KMoes at the testator’s death, it is not 
necessary to make the residuary legatees 
parties to a suit against the rxeciitor to 
recover the stuck. Brown v. Dowihwaite, 

I Mad. 446. 

(9) 

1 . One tenant in common having 

leased his share, on a bill for partition, 
thtt lessee is a necessary party. Cornish 
V. Gtfif- 2 Cox, 27 . 

2. The lessee of a leasehold interest 
that had been evicted for non-payment of 
xeo^.ilS a necessary party to a bill by the 

against the lessor, filed after 
tht eilipptttion of the six months allowed 
to, redeem; and a demnarer 
^.araiit.ef parties accordingly allovred. 

181. 


. (r) Mortgagor and Mortgagee. 

1. A mortgagee must be before the 

court in his own right, and it is not snf- 
ficient that he is betbie the court as the 
executor of another party. Betchier v. 
Butler, I Eden, 526. 

2. Where a party having mortgaged 
two estates to the same person, and sold 
the equity of redemption of one of them, 
to a suit by .such purchaser against the 
mortgagee to redeem, the owner of the 
equity of redemption of the other estates 
1 $ a necessary party. Ireson v. IJehn, 

2 Cox, 425. 

S. In a bill by a second sequestrator 
against the fust, for an account, prior in¬ 
cumbrancers not having obtained seques¬ 
tration are not necessary parties. C«rf- 
dingfon V Wit hi/, 2 Swan. 174. 

4. 'I’wo e-iates being mortgaged to¬ 

gether, on the death of the moi tgagee, tl 
equity of redemption of the one devolves 
on A., that of the other on B.; B. is a ne¬ 
cessary party to a bill by A, lor a redemp¬ 
tion. Marquis Cholmondeley v. Lord Clin¬ 
ton, 2 J. & W. 1. 

5. Where an estate is mortgaged by 
the purchaser, and the mortgagee is in 
possession of the title deeds, he is a neces¬ 
sary party to a bill to set aside the pur¬ 
chase. Copis V. Middleton, 

2 Mad. 410. 

{s') Remaindermen. 

1. A party has no right, in order to 
clear his own title, to bring remamder- 
men before llie court, upon a discu^fiou 
whether a prior remainder-man liai iitle 
or not: and, therefore, a bill as against 
them was dismissed, Pelham v. Gregory, 

1 Fiden, 518« 

2. Where a lease made by tenant for 
life, with a power to lease, was invalid at 
law as against the remaindermen, as be¬ 
ing a bad execution of the power, held 
that the remaindermen were not n'eqss- 
sary parties to a bill ’oy tlg^teoant for Hfo 
to set aside the lease for fraud. Knatak- 
bull v. Kissane, 5 Dow, 391,40]^i. 

(0 Tithes, Suits concerning. 

]. The vicar is a necessary party 
bill for tithes by the impropriate r(«j^ 
against an oecupief, when the defeoM 
made is, that the tithes in. question wa 
payable tqliinfcl', -1^ ,: 



Titheu §mt» f»nte<ffting, 


2. A rector ougtit nolio be ntade 
feud^nt ina vjcar’s suit, for an acrofwnt * 
lit small tithes charged to be wilhbeldby 
occupiets on a claim by the rector. 

Uams V, P/ icf, 4 Pi ice, 156. 

3. In a bill to establish a modus a- 
galnst a dean and cbaptc, as rector, the 
ordinary and patron are necessary parties. 
De iVholpdule v. Milbuni, 5 Price, 485. 


e^c^ined as a witness. v. 2^4 

Waterloo Btidge Company, 

3. Gut where an oliicer oObe Baw "f 
England was made a party to a bill, fur tbe^ 
purpose of discovery, w h» n stock, the 'st *' 
ject Ilf the suit, had been tiansferred, 
murrer was allowed on the ground of '' 


being merely a witness. 


How V. B0i 
5Mad.W, 


(«) Trustee, or Cestui que Trust. 

‘ I. If the trustees of a term, and all the 
eestuis qne trust arc before the court, an 
intermediate trustee of ibe equitable in¬ 
terest, need not lie party to a bill hied to 
carry the trusts of the term into execution. 
Head v. Lord Teynham, 1 Cox, 57. 

> 2. If there are ci’s#«fy que lru.st who 
ought in strict regularity to be made 
parties to a stilt, and aie not so brought 
before the court, their interests may be as¬ 
certained and protecldi (by indulgence of 
the court), by a (letiliun to be presented bv 
tliem for that purpose, to obviate torlher 
delay and expense. Drew v. Ilarmun, 

.5 Pi ice, 3 J O' 

3. When a party is entitled to a cei- 
ti'.in aliquot proportion of a reilaiii ascer¬ 
tained sum, and to a soil to have such 
aliquot share transferred to him, lie nitikes 
,.be persons entitled to other aliquot shares 
parties; they may demur as not having 
any interest in the suit, although it may 
occasion the trustees to be called upon to 
an in the execution of their trust by 
pur.U. Umit/i v. Sntjt, 3 Mad. 10. 

4, Where.the mortgage was made to 
pfiHlon in trust for the party who ad- 

vm^ed the mortgage money, such trustee 
is d necessary party to a suit of fore¬ 
closure. for it is bis legrl estate, which is 
.to he protected by the decree, and he is a 
necessary party to an immediate recon¬ 
veyance if the defendant should redeem. 
Wood V. IVillums, ‘ 4 Mad. 186. 


, \ (x) Witness. 

■■ ■'%' It is a getleral rule, but with somi 
-ejKdptions, that a mere witness having ni 
iititerest'Qtightnnt to be a party' to a sui 
-ittsfijnity.- Whitworth v. Davies, 

» J . ’' ^ 1 V. & B. 550. 

The clerk of a cor|ioration^ us th^ 
•TSUltorioo Bridge Company, is without th 
i6at a mere witness-canno 
;%!i party, and may bf. made 
Bht to a bill by an .^uujitant for a disco 
'•felt of funds 


'•ueb 

*. ’'i' 


iW fewtiaay 

1 -r 


IV. DaMURREa. 

(ti) To BiV, Form of. 

1. A demurrer to tiie whole bill, with 
an exception of a small part, is good in 
point of form. Hkks v. Itaincock, 

1 Cux, 40. - 

2. A demurrer is irregular, if it covern 
any part of the bill whicn is answered; so 
where after answering the original bdH* 
the dciVnd.int filed a general demurrer to 
the amended bill. It was held irregular. ; 
Atkinson v. Ilouuay, 1 Cox, 360. 

3. A defendant demurred to a part only 

of the bill, and answered other parts, to 
which the demurrer, if good, must extend: 
it was held no objeciion to the allowance 
of the demuirer, that it was equally appli¬ 
cable to the whole of the bill. Manor of 
Dartmouth v. Scale, 1 Cox, il6. 

4. Defect of tiarlics may be taken ad¬ 

vantage of by demurrer, if the defect ap- 
[lears upon the face of the bill; but if 
nut, it must be shown by plea. Cockbttm 
V. Thovipson, 16 V^es. 321. 

5. 'I’he general rule, that, where tl» 
plaintilV is entitled to discovery only, and 
not to the relief, a general denmner lies, 
does not prevent a demurrer to the relief 
giving the discovery. Todd v. Oee, 

17 Vei.073. 

6. Demurrer cannot he good in part 
and bad in part; and theretore where it 
goes to refie} to which the plaintiff is *sn- 
tiiled, it will be overioltid generally. Ibid, 

17 Ves.27i- 

• 7. A demnrrer going to the whole le- 
licf, but answetllig to what is comievu d 
with the relief, as a demurrer to all iba 
discovery, except “ touching the sev^at 
title deeds creating the entail,” dfec; and 
** us to the residue of the same , bill‘not 
demurred to,” answering, will he «v«:- 
ruled as covering too much, Roi^sen 
V. Thompson, 2 V. & B. 1 Iff* 

ff. A demurrer not going to tti«>whlde 
bill, is beud'iH'form, wh«re tttkis not 
rleaily-express the particnlar parti of th« 
biUidemurrpff to... Ihid, 2 V* fie B- 'M«• 
Wetlkfjkedlivs Blaekhuntf 8 V* dc 1« 

. ' ■ y y . 
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■'if. Wliwe'* plahitifT, enUUtdi to 
wry only, for discovery nod relief, 
a general cieraamr lies. AWreteht \, Suss- 
man, 3 V. & D. 339. 

*10. A demarrertoa bill for discovery 
relief, if good as to the relief, is good 

to the discovery also. Wilfiums v. 
imtard^ S Mer. 503. 

'll. A demurrer admits as true wbat is 
Mated by the bill as matter of fact; not 
what the plaiutifT considers as fact, but 
which is merely inference from matter of 
law. Ibid, 3 Mer. 503. 

13.1'hongb double pleas are not allowed 
in Kqoity, the defendant may, by demur¬ 
rer, assign as many reasons as he pleases, 
why the plaintiff, on his own shewing, is 
not entitled to relief: but, if upon any 
^rt of the bill the plaintiff is entitled to 
xeliefi a general demurrer cannot be sup¬ 
ported. Jones V. Frost, 2 Mad. 1. 

IS. If the plaintiff is entitled to any 
part of the relief sought, a demurrer to 
the whole relief must be overruled Attor¬ 
ney General v. Dromtf 1 Wil. 381. 

1 Swan. 304. 

VmtxhaU Bridge Company v. £arf Spencer, 

3 Mad. 36'5. 

14. A demurrer to an amended bill 

.need not be entitled as a demurrer to the 
original and amended bill, but as a de¬ 
murrer to the amended bill; the original 
till having become nugatory by tbe aniend- 
ment, the defendant is nut bound to no¬ 
tice it in an answer or demurrer. Smith 
stBryon, 3 Wad, 428. 

15. A demurrer to a bill by an annui¬ 
tant against an incorporated company and 
their clerk, for a discovery of funds not 
appropriated, overruled on the ground of 
the clerk joining in the demurrer, be 
having no right to demur. Gibbons v. 
Waterloo Bridge Company, 3 Price, 491, 

16. A general deuiurier to a part of a 

bill is bad pleading. Metcalf y. Brown, 

5 Price, 560. 

(6) Tv BUI, where it lus or does not lie. 

1. Demurrer will not lie to a bill stat- 
iBg a sale of the office of secondary of 
'Wpod-street Compter, and praying’ an 
acdount of tbe profits of tbe office; be¬ 
cause upoademurrer it does not sufllicient> 
^ up, ear u^at is tbe nature of tbe 

S cpiisequeoUy whether such a salo is 
») under stot. 5 fit 6 Edws^ $. 
le v. Baineock, 1 Cmt, 40. 

an heir agaiusta eburamfier 
atfarise. Iirayiag a discovery, and that 
tbe witnesses may be fzamined da hene 


etir* aUd their testimony recorded; ^ • 
general dcHmrfer for want of equity ia 
oveiftffed, the defendant will not be pcr« 
mitted to demur ore tenus at to tbe exa¬ 
mination of witnesses, that nut being 
made the subject of demurrer on the re¬ 
cord. Pitts V, Short, ]7Ves. 213k 

3. Where the plaintiff, claiming under 
a settlement stated in the bill, alleged 
that he was unable to set it forth with 
certainty, it being in the defendant’s pos¬ 
session. tbe court will not conclude the 
plaintiff by the statement of its contents 
in the bill, which he admits may be in¬ 
accurate ; but the defendant must plead 
the settlement, if he rails upon the court 
to determine the construction of it: there¬ 
fore, if the statement of the settlement in 
tbe bill does not show an equity, a do> 
niurrer will nevertheless be overruled. 
Wright V. Plumpiree, 3 Mad. 481. 

4. Where the object of a bill ,uia 

timet is to prevent the assignees,of a 
bankrupt purchaser of an estate, from 
bringing an action to recover back that 
part of tbe consideration-money remain¬ 
ing due to the vendor, which had been 
paid to him subsequently to the act of 
baukru|itcy, on tbe ground of his having 
waved his equitable hen by taking a bond 
for the purchase-money, it tbe bit) charge, 
as a fact, that the bond was given as 
a further additional or collateral security, 
the question of law cannot be raised on a 
general deniuirer, because that fact must 
necessHiily be admitted. BrabanU v. 
Hoskins, 3 Price, ,31. 

5. Demurrer by a judgment crefiitdr to 
a bill for an injunction, to restrai|i,,^oi 
fiom taking out execution on his jwg- 
ment against an estate sold before he ob¬ 
tained judgment, and ineffectually con¬ 
veyed to the purchaser (the plaintifi), 
whereby the legal estufel descended, since 
tbe date of his judgment, to the heir at 
law—overruled. Prior v. Penpraze, 

4 Price, 41^. 

G. General demurrn' .toB bill Wwi¬ 
dow and infant, customary heir of 4^py- 
ho>Id, for discovery of title of defeh^tt 
in possession, allowed for defect of . suf¬ 
ficient case for tbe interference ^ ' 
court. Baker v. Booker, 6 Pricey 

7. Deunirrer upon the statute i ' 
taiioDs to « bill accopVt,. #£ 

t|;iat no fipmaufi made for 
years, 




8 . .. 

for an accuent, 


dymt u 






taeM^ntt, implies, that th« aceou[«ts 
iftre tbit subject of the suit aie 
mercbatits’ arcounts within the exception 
of the statute of iiinitations— Qiuere. 

Ibid. 


(c) Fur Multyari(msne$s. 


1. A bill which seeks to enforce dif- 


fereut demands against persons liable re* 
•pectively, but not as connected witii 
each other, is clearly muhifar inns. Sax- 
toH V. Davis, 18 Ves. 80. 1 Hose, 82. 

S. Inforniutiou against a corporation 
etatinig that they were seized ofreal estates, 
partly for purposes of public utility, and 
partly in trust for private charity, and 
charging a general misapplication of the 
funds, and praying relief accordingly: 
this is niultiiarious, and a demurrer will 
lie, Aitornei/ General v. Corporation of 
Carmarthen, Coop. HO. 

3. Where an estate was vested in trus¬ 

tees in trust to sell, and was accordingly 
•old iu six different lots to different pur¬ 
chasers : a bill against such several pur¬ 
chasers to compel them to complete their 
purchase, and the cestui que trust and 
incumbrancers to execute conveyances, 
was held multifarious, and a demurrer by 
one of the purchasers allowed. Brooks v. 
J.ord IFkitworth, 1 Mad. 86. 

4. Where defendants have several and 
distinct rights, they cannot be joined 'o 


one suit: as whete a vicar sought to set 
aside three distinct leases, granted at dif- 
fereitt times to different persons, the hiii 
was held clearly multifarious. Attorney 
Genefal v. Moses, 2 Mad. 29f. 

5, If a bill be multifarious it should be 
objected to by demurrer, it is too late to 
make that objection on the hearing of the 
cause. Ward v. Cooke, 5 Mad. 122. 

6. In order to determine whether a suit 
is multifarious, the inquiry is, whether 
the bill seeks relief in respect of matters 
which are in their nature separate and 
distindt. If the object of the suit be 
sinj|(& but it happens that different per- 
80 M oavc separate interests in distinct 
qu^hns, which arise out of that single 
obmti it necessarily follows, that such 

persons most be brought before 
tWs^t, in order thei the suit may coo- 
clB^lShe whole subject. Sakndge v. 

. 5 Mad. 146. 

a ctedtCdr agUMt exeeutor 
’iffl'tnntee, and mcMpfses w jipssesaion, 
fbtjdt ae^Mi^^iw'no against <m« df 

of an 


peeing such purchase, held not to |w 
demurrable to by such purchaser for in^*. 
tifartousness. Ibid, 138. 

8. A bill filed to restrain a plaintiff at 
law from proceeding on five di^rent poll* 
cies of iiisnratiee, effected on differo^, 
ships between the same parlies, at the 
same time, is not demurrable for muluiaa 
riousness. Kensington v. White, 

3 Price, 164. 

(d) To Interrogatories. 

1. A witness objecting to an interro¬ 
gatory before the examiner, must de¬ 
mur. Bowman v. Rodwell, 

1 Mad. 265. 

2. A motion to overrule a demurrer 
to interrogatories by a witness, on the 
ground that he acquired the informattoa 
inquiied after, in bis professional cba« 
racter of an attorney or solicitor, was re» 
fused; because not accompanied by an 
affidavit to satisfy the court that the in¬ 
terrogatories might be answered without 
the witness’s disclosing his client’s secretes 
the court cannot decide upon the mere 
language of the interrogatories, and it is 
the court and not the master who is to 
decide whether the matter is confidential. 
Varkhurst v. Lowten, 3 Mad. 121. 

3. Upon demurrer by an attorney to 

an interrogatory, upon the ground, that 
the answer would divulge the secrets of 
his client, the court held that such de¬ 
murrer was in effect an answer upon oath, 
and upon which, if false, an indictment 
for perjury could be maintained, and that 
such oaih is as conclusive as if, in an 
(X.iminalion at law, the witness had 
bwuru the question could not be answered 
without the disclosure of secrets prufrs- 
sionaiiy communicated by Ins client; but 
as a solicitor must, like any other wit¬ 
ness, divulge all secrets of bis client 
winch be did not come to the knowledga 
of in bis relation of solicitor to hie client, 
the demurrer was overruled as too gene¬ 
ral, and leave was given to put in a writ¬ 
ten demurrer on a re-examiuation. 3for- 
gan V. Skate, 4 Mad. 54. 

V. iMfOILItATIOir. 

1. The distinction between information 
and bill w, that the former is not neces¬ 
sary, where the subject is a publie right, 
tie tteelectioti eX a minister {tariehtoo- 
ers'or a ’ congregation, unless it'is ««•- 
neeted wHh the rcveiiite. Dam v. Jen- 
kihs, ■ , 8 V. & B. 144. 
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] ■‘2. Ci^fA^1s«ion«ni b«in^ 
iffrt- of purliajiitfht' to levy a rate not ex* 
cwaiog a ceitOW proportion of the poors’ 
rate, on the occupiers of all houses, &c. 
il^'Brightc^, for paving, lighting, anJ 
yratthing the town; anrf another rate, not 
exceeding a fixed mm, on every chaldron 
•»t ^oal landed on the beach, or otherwise 
brought into the town, for repairing or 
building works to protect the coast tif 
Brighton, against the eiicioachrnent of 
the sta: the act recttingi that the in* 
hrabitaiits were unable to raise money suf- 
l7(‘ient for tliat purpose, without the aid 
of pailianieut, with powei of distress for 
non-payment, and liberty to apply any 
BMrplusof the coal-rate, after payment of 
the debt contracted on tlie security of lijut 
rate, and the expenses of repairs, &c. in 
aid of the rate for paving, &c. To an iii- 
(cirmation by the Attorney General, at 
the relation of an inhabitant, filed against 
finty-eight comroibbioners, (the whole 
number being a hundred), by the descrip¬ 
tion of acting commissioners, stating 
that the commissioners had during seve¬ 
ral years levied the coal-dutv at its max¬ 
imum, and applied a large portion of the 
produce in aid ol the town rate, for pav¬ 
ing, ^c. iiibU-ad of the constiuctinn and 
repair of works lor the piotection of the 
coast, and the discharge of the debt con- 
traded on the security of the coal duty, 
and had distrained the goods of the re¬ 
lator for non-payment of the duty, and 
pravingau account of the money levied 
and expended: an injunction against an 
undue levy, and a direction that the 
t:omniibsionprs should replace any sums 
which they bad applied to purposes not 
warranted by tlie act, a general demurrer 
“for want of equity was overruled, the 
court bolding the duty on coals to be a 
rlwi liable use, and therefore a proper siib- 
j'Cl for an information. Mfomey-Gc- 

iici'ul V. Brmn, 1 Wil. 323. 

1 Swan. 265 . 

3. Where tpe King is not interested as 
patron, but the suit is merely for the as¬ 
sertion of the private rights of the vicar, 
it is not a case fof ati information. At- 
torn^-Guneral v. Mosci, 2 Mad. 294. 




VI. PlEA. 

^ ^ <fl) Gene^llg, . 


Office of a plea, generblly, 
etjuity, but to 

tf or slrias of ciretimstaaces, fortnih% 


iij 'ibtdr eotnbined results some fact V$^(|lt 
displaces. Kowe v. Teed^ 

iSVes. .172. 

2. The deniel of some fact alleged by 

the bill, in some instances, with certain 
averments, is considered a good pieaikl 
equity, though not at law. Ibid. 

3. There is a distinction between part*, 
ners and creditors, and between geniSral 
and scheduled creditors, as a plea for wairt 
of parties, by analogy to a plea in abate-, 
inent at law, must shew the pioper party. 
t'ockiiirtt v. Thomp»m. 16 Ves. 326. ' 

4. A reference whether two suits ar» 
for the same matter* may be obtained by 
plea in Chancery as in the Exchequer, 
but not by motion. M»nay v. Hhadietil, 

17 Ves. 363. 

5. In many cases a plea supported fay 
answer, must also contain a denial gene¬ 
rally by averment. Moiison v. 'i'anr*vr, 

18 Ves, 182, 

6. h is no objection to a plea, that it 
contains an exception, if such exception 
docs not require a leference to the answer 
to make it inielligiLle; but u plea with 
exception of “ malleis after mentioned" 
is bad. lime v. Duppa, 

1 V. &B. 51». 

7. Varimis facts cannot be joined in 

one pica, unless all conclusive to a single 
point of defence; as seveiul. deeds tending 
to establish the single point of title, so 
in the case of papacy. lVhitbrtud\. Brock- 
hunt, 2 V. (St B. 163^*). 

8. But on a special appiicatidfl, tbe 
court, where circumstances require tt, will 
give the defendants kave to file a double 
plea i as in the case of a bill by tbBfile 
cuntract creditors against executonf^ al¬ 
leging that the testator had rendered his 
real estates subject to the payment of all 
bis debts; and also, that having been a 
trader at the time of bis death, such 
estates were liable by the statute, and the 
bill not stating the wiU at length, Init 
only the effect of it, the ’Court eouldjjteok 
see whether the real estates were m jhet 
charged with the payment of debt8;4W§4s 
to determine whether a plea, that l0l§dttn 
was pot a trader, could answer the 

bill. GditiDd^* Whitehead, 

9* Aw averment to belief, p 
trat}sfe<^oii* %r apM of aaotl^/i 

- ■■ - 
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piM llioutd have extended to tbe w^qlei 
it is-bad in and will be ov«iTtj|e^. 

Not! V. rrarrf, 1 Mad, 

•^11. If a bill be open to a demurrer, a 
pWa rannnt ire resorted to ; and a plea to 
be ^nod must state some new- mutter, 
which is a bar to the suit. S(r^v. uifn- 
t/rnis, Q Mad. 6. 

•18. Plea overruled, there being relief 
prayed, which the plea did not cover. 
Barker V. llatf, 5 Mad. 61'. 

13. Where a plaiiitifT in equity seeks 
to avoid a legal bar, upon equitable 
grounds, the dciendant in equity pleading 
the legals'bar, most of necessity accom¬ 
pany his plea with averments geuenlly 
deoyiiig tile equitable matle.'. Hut where 
tile defend j tit inequity pleaded the legal bar, 
with an answer, and intrtwluced averments 
in the plea to tlic elVect tif the answer, 
held to be a useless repetition of tbc same 
matter, and the plea was ovt-trideil, witli 
liberty to put inanotber. Cork v. li'tkock, 

3 Mud. o.’d. 

(l>) Segatne. 

!. The Lord Chancellor doubted if a 
pka, that pldiiitiO is not heir, is a good | 
plea, it stems that if the plea goes on j 
Co slate a pedigree, hy way of shewing j 
that the pluintiti is not tieir, and adds ut the j 
end, that llie plaintiff is nut in man'icr ! 
alitresaid, or any other manner heir, this 
is a good plea in point of form, olihougb 
the title of the plaintifl is not concluded In 
the pedigree us stated, dun v. Briar^ 

• . I Cox. 1.97. 

. ^ A bill for an account of stone, taken 
froiA tile plaintifl ’h quairy, under a pro- 
niis*Kp^ account; and also, stating as¬ 
surances that uecounls were kept; u iie- 
gulive plea, denying only the promise to | 
account, but not that the accounts had i 
been kept, wits overruled. Jones v. Datis, 

l 6 Ves. 262 . 

S. riea of po partnership, though a 
negative pletii; is g'»od, because tbe claim 
at 4 >jirtiter, like that of tbe claim as heir 
(ikfexecutor, can be met by a negative plea 
6%. Drew v. Drew, 3 V. & B. 159. 

* 4. A* negative plea, as no partnership, 
‘iti ^^g oipg to Collateral tircfiiiistances, 

,,as evidence of it, is insufficient. 
y Harris, , 3 V. & B. 364. 

” of tM ftet 3, c. 9, 

aniatk mrira0,‘'H3^tnv pay 

(thal 

bill iln^pgitluk 4lta‘j'|]j|iiBa|.‘<night re- 


ii«m a inortgage upon a covenant, in « 
lease from the defendant to tbe plains 
till') held good, tliougb a.^iiegatiVe plea. 
Hitciins V. Lander, Coop. 34i. ' 

(). Fi^ to an, ejectment bill static^ 
uulstnnding leases and praying relief, tbnl 
there are no such leases, allowed. Armsi* 
(age V. fVadswortk, 1 Mad. 189. ’ 

7. In u case where the bill alleged the 
suppression if a codicil, an assurance by 
tbe testator, that he had directed bis exe- 
cutors and residuary legatees to pay an 
annuity to the pluiuliff, and their promise 
to him accordingly, and which promise 
was admitted after his death, and acted, 
upon by actual payment for several years, 
a |)lea merely denying the execution of 
any codicil and any such diiection, was 
overruled. Chamberlain v. Agar, 

3 V. & H. 259- 

b. To a bill against an occupier fur an 
account of tithes, arising from (arms and 
Linds, situate within tbe township of K., 
in (lie parish of 1.., a plea that tbe de- 
t-'iidaiii tlid not occupy any farm or lands, 
within '.he parish of 1., or the titheable 
places thereof, was allowed. IFarringioa 
V. Mathcrstll, 7 Frice, O 66 . 

(c) Amendment of, 

1. Leave (0 amend a plea is not of 
course, and the amendments are to bs 
Lialcd. Wood y. Strickli/nd, 

2 V. & B. 150. 

2. The court will not in any case give 
leave to aniend a plea, which is supported 
bv an answer. Thompson v. Wild, 

5 Mad. 83. 

(d; Account stated and settled. 

1. Plea of account stated and settled 
to a bill for an account, must be support¬ 
ed by averments, shewing an actual 
(though not final) settlement, as from se¬ 
curity being given for thb balance, and 
that alt vouchers have been delivered up. 
Nor is it sufficient, that the last fact is 
stated in a schedule of the statement of 
the account referred to by the answer, 
without a positive avennent of it' in'tba 
plea. Hodder y. V^dits, 4 Price, 8. 

(c) Agreemeat. 

1. Afier a bill filed for an art’Oind* a 
plea of a subsequent agreemp^ twanging 
Ibn matto's in dispute, and ck^ktHog that 

al^procsei^gs inlaw and*equity should 

cease, pleaded in bar fourteen months af- 



Iff r|iii|ihr 


Mr UM meeittiM of dM aiteoinenikt «n<l 
coittwniog no otW avoMbent nvitb resp«ct 
to ity than UmMi had not bfen waved or 
determined, was overruled, under the cir- 
Otmstances of the case, hnd as not con- 
tainins sufficient averaieots. Jtmve v. 
rood, iJ.&W.3lS. 

f. Whether a plea of an executory 
agreement, in the natuie of a pica, putt 
dsrffta eantinvance at law, can bs al¬ 
lowed in eqo>ty“Qw<r»e Senil>le, that 
in equity the Proper mode ot obtain¬ 
ing the relief given at law, on a plea of 
that nature, is by a motion to stay pro¬ 
ceedings, or to dismiss t> d bill. 

S. There is no precedent of a plea of 
an agreement after bill filed. it may keep 
60 m the court a knowledge of those cir- 
comstances which ought to legulate its 
dettstons. Jitd, 1 J. Se W. 338, 

4. Plea of an executory agreement, 
which only avers that it has not been 
waved or determined is insufficient. Uul, 

1 J. & W. 344. 

(/) jlFien Enemy. 

J. Plea of alien enemy will be allowed 
to a bill for reliei, but whether it would be 
allowed to a bill lor discovery men I), as 
a defence to an action at law— Quteie. 
Albreickt v. Sutimm, S V. & B. 3S3. 

(g) Award. 

]. Tn a suit to be relieved against an 
award, upon suggestion of roisbei>a\ lour, 
dec. tbearbitiators will not be allowed to 
plead the submission and awaid, with an 
averment of impartiality, drc., but they 
niiiit answer ail material charges in the 
bill, and not attempt to rover themselves 
Iw their own act* Rybott v. Barrell, 

SEden, ISl. 

To a bill charging corruption of 
arbitrators, a plea of the award merel/, 
not sufficient. ‘ Evant v. Harm, 

3 V. & B. 364. 

(d) Bankruptcy. 

I. Plea of bankiwptcy of the plaintiff 
is bad hi point of form, where all the 
lisete an not averred distinctly and tn 
MCceiaion, aad the averment that the 
pontiff crac duly found a bankrupt, wdl 
MjiMpdfy thadlefoett 84 4 own ma^ M 
4 ^ foM * tuuiknipt wHbout being one 
in I fin anigneei an olligud 


ft law to luhtnit the whole of the iilctllo 
the jury, who may decide he was not a 
bankrupt. Carhton v. Leighton, 

3Mer.66r» 

3 . To a bill by banknipts seeking H 
discovery in aid of their defemTe to in 
action at law, and payment of the balance 
found due to them on the taking of the 
accounts, and an injunction in the mean 
time, a plea of bankruptcy of the plain¬ 
tiff was overruled. Lowndes v. Taylor, 

J Mad. 423. « Rose, 365, 432. 

S. Where the bankrupts were employ¬ 
ed as brokers, and fraudulently pledged 
the goods of plaitittft to third persons, 
and plaintiff brought bis suit alleging a 
fraudulent conspiracy of the bank^rupts, 
and those third persons, to obtain pos¬ 
session of the property, held that an ac¬ 
tion at law might be maintained for the 
tort, to which the certificate would be no 
bar; but that the plaintid might also 
proceed by assumpsit, to whuli the cer* 
tificate would be a bar, and as a bill m 
the place of an action for a tort would 
be dinniriable to, the present must l>e 
considered as brought in the place ot an 
attioii of assumpsit, and the certificate 
was I onsequcntly a bar, and the plea of 
ban! 'uptcy and certificate, accord ug to 
the statute, 5 Geo 2, c. CO, was tbere- 
fote allowed. Ve Tas*et v. bhurpe, 

.3 Mud 51. 

S. C. De Tastet v. Walker, 

Buck, 133. 

(0 Buildings destroyed hy Tire. 

1 . On a bill filed to stay proceeding! ia 
an action, brought by defendant for dila¬ 
pidations (founded on the destructiM of 
the buildings thereon), and for a disco¬ 
very whether be has not, since the coni'* 
mencement of the suit at law, assigned 
his interest in the premises, the defend¬ 
ant cannot protect himself from the dis¬ 
covery, or discharge himuilf from an¬ 
swering, by a plea, that the butldmgs had 
been destroyed by fire at a time whodidi^ 
fendant was entitled, and had ever 8 i|ide 
continued out of repair and waate. Bniha 
(d Ikdford V. Macaamara, . 

lPrlca,!W|.^ 
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teauhnirv lufatM for tceatHirt 
l^rtotmi e»tai4 of « testatrix, who ^ 
the conviction, but before sentimce 
of transportation completed, was allowed; 
tjbecuovictioo bang proved by the record 
alggp, nor is it necessary to state even 
the idetitit) upon oath. - v. Davit $, 

19VCS.8I. 

(f) Insolvent Debtors Act* 

1. A bill for specific performance of an 
agreement, to grant a lease to plaintift, 
•nd an injuncHou against an ejectment 
at law; plea that tbe plaintiif bad since 
the bill filed taken the l^efit of an insol¬ 
vent debtor’s act, was overruled. De 
Hiackmti v. Udney, I 6 Ves. 466. 

(tn) Outlawry. 

1, Plea of outlawry in a suit for the 
same duty or thing, for which relief is 
sought by the bill, is not available. 
P/alips V. GU)bo»t, i V. & B. 184. 

(a) Plenartt/. 

1. Whether a plea of plenarty will 
bold to a bill seeking possession of a do¬ 
native living— Qucere. Mutter v. Chau- 

1 Mer. 475 . 

(p) Purchase vathout Notke, 


1 . Plea of purchase from one not in 

possession, as a reversioner, ought to stale 
bow such person became entitled. 
Hughey* Garth* 2 Eden, 168 - 

2 . lltere is no distinction between the 
cases whe-e a discovery is sought for (be | 
title of a purchaser, and a discovery of 
the specific things in bis possession; but 
a plea of purchase for a valuable consider¬ 
ation without nofice is equally applicable 
to both. Boare v. Parker, 

I Cox, 227 , 

S. Where the widow of a testator, 
the use of certtun articles of plate 
foclltfo, pawned them and died; to a bill 
ag^t tM pawnbroker for discovery of 
Mch articles plate to en^le plaintifis to 
feowisr at law, tbe defendant pleaded 
tbil^rtBin articles of plate were depo* 
eked wi^ him by the sndow« asher own 
propert/, for e«!rtma^efohtttftnMfiey bona 


Iff m hk poai^tpp, tbf, plea wwt 
held bM in poipt of form, ^d over¬ 
ruleand where h plea to a bill iSs* 
covery is overruled, tbe defendant camint 
insist on tbe same thing fay answeiv 
Ibid, 1 Cox, 224 ;;; 

4 . To sustain the plea of purchase 0 

valuable consideration without notice, the 
ilefendant must aver, that the vendof 
was, or pretended to be seised, and was 
in posscssioh; which would be satisfied by 
the possession of tlie tenant. Daniels v. 
Davison, 16 Ves. 258. 

5 . There is no instance of a plea of 

purchase fur valuable consideration with¬ 
out notice, without an averment, that the 
party purchased from a person seised or 
pretending to be seised in fee. Attonujf 
General s. Backhouse, )7 Ves. SQQk 

6. Whoever has tbe best right to call 
for tbe legal title can avail himself of the 
plea of purchase for valuable considera¬ 
tion without notice. Medlkott v. (PDmel, 

1 &.& B. 171 . 

7 . One may plead that be is a pur¬ 
chaser for valuable consideration without 
notice, supporting his plea by denying all 
tbe circumstances, from which notice 
may be implied; but if he does not plead 
it, it would be too much to say that he 
shall be deprived of tbe efiect of it, if it 
turns out, in point of fact, that he is a 
purchaser for valuable consideration with¬ 
out notice. RancBfe v. Parkyns, 

6 Dow, 230.* 


(p) Purchase with Notke* 

1 . The eflect of tbe maxim, **pe»i- 
detUe hie nihil innotetur," is limited So 
the rights and parties in that suit, and 
does not make a conveyance, pendente life, 
absolutely inoperative. Therefore a plea 
in bar, to a bill by a purchaser from the 
defendant, that he purchased with actual 
notice of a suit to charge the estate with 
a voluntary settlement was overruled. 
Metcalfe v. Pulvertoft. 

2 V. & B. 200. 

(y) Simai’ 

1 . A plea of simony, setting fertk 
several distinct simonwcal contracts, was 
to a biU Utfaes ordered to stand'for .an 
answer, wj^ liberty to cxeeptrM.heiog 
multifiteioas. Woo4 f. Strkl^iA 

^ , 2 V.foElip. 
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S/ahi»^Mmwlt S^^atd Imfe^ace. 


. ... 

i. A to tlw pwwilftel' ^ttnd of 
vdMt «f frauds’, witfravcr- 

jMpt of Bp agreement, ,in writing, not 
^ to collateral circumstances charged 
actdence of it, overruled. Evans v. 

2 V. & B. S 6 l. 
'§• Defimdant to a biH for specific per- 
‘filltoBance of a parol agreement, with part 
farlfairmance, may take advantage of the 
stoiute of frauds by bis answer admitting 
jtiM agreement. Rmee v. Teed, 

’ 15 Ves. 375. 

(s) Statute ttf Limiiations. 

1 . Plea founded on the stat. 32 H. 8 , 

c, 2 , to a bill of discovery, overruled; 
hacause, though good in substance it was 
had in form, as it avoided answering 
specific partk in the fail’ otherwise than 
hy generally denying the inference drawn 
from those parts; but afterwards, on cross 
motions, the plaintiff v.'as allowed to 
amend bis bill on terms, and the de¬ 
fendant to make a new defence. Craw 
V. Tyre/t, 2 Mad. 397. 

2 . To a bill of revivor after a decree 

to account, the statute of limitations can- 
anot be pleaded in bar. Eart Egreinont v. 
'Hamilton, 1 B. & B. 531. 

• S. The statute of limitations cannot 
he pleaded by trustees, in answer to a 
.of breach of trust, to defend them 
dram the consequences of neglecting their 
duty, in-haring sold an estate charged 
with the payment of a sum of money 
without satisf)bg that demand. Mihes 
y. Cncley, 4 Price, 103. 

> (t) Title. 

' 1 . A bill to set aside a conveyance for 
fraud, &c. plea of title paramount, t*ii- 
der a former Conveyance of all the estate 
and interests, under which the plaintiff 
claimed, was allowed. Hme v. Duppa, 
J V. & B.511. 

2 . plea, to a bill. to redeem a mort- 
gagp/of a conveyance by the mortgagor 

lihe equity of redemption in trust to 
idt atHi pay the mortgage and a bond 
'Bebt,, from him and ta'b other persons, 
^finveyance froih the trustee to the 



;ee, nobody ofering at an auctio| 
t‘ as'was due fdr the tooftgage 

Cntcreat and costs, ordered t nent. BCcpnhikiri 

,1 ' ■ its; 


,, answer, with liberty to e*i 
Leaitt Coop, 

A. Pl®» of to a biH' of an Impwi- 
priite rector for tithes, overruled. Header. 
cote V. dldridgtt ] Mad. 23%,, 

Vll. SCAKOAX. AND iHrERTIlPtClllCto 

1 . Allegations material to the iasie 
are not impertinent, and where thCy orn 
relevant and pertinent, though they ptay 
be false, and of whatever nature,, they act 
not scandalous. Ex parte Simpson, , 

15 Ves. 477. 

2. Allegations reflecting upon moral 

character, and not relevant, pill be ex< 
punged from the record, whether in a suit 
or bankruptcy, and even without an ap> 
plication. Ibia. ' 

3. The bill required the defendant to 

set forth an account of all and every the 
quantities of metals and minerak di^. 
Sic., di.stinguishiug from which ol tb^ 
mines the same were respectively raised, 
Sic., and when, Sic., the full value there¬ 
of, and of every particular, and botv he 
computes the same; and when, and to 
whom, and for what, he has sold and 
disposed of the same, or so much there¬ 
of, as, &c.; and where, and in whose 
ciisl.idy or power, the residue thereof re* 
maining unsold now is, and the costs and 
expenses of working the mines, and the 
clear profits made thereby, and bow he 
computes the same. A schedule to the 
answer, containing a mere transcript of all 
the Hems in tradesmen’s bills, &r.,,> is 
impertinent, and the master is right in 
reporting the whole of the schedule ito- 
pertinent, without distinction of tlle'^}>ar- 
ticular items. Norway v. itos'c,' ■ . 

lMer.84r. 

4. An answer to a bill for an account, 
selling out every separate item, allbflugb 
in one sense it would be pertinent, yet, if 
manifestly nut called for by the nftore of 
ilie case, it would be held impertinent, u 
being vexatious and oppressive. ' 

1 Wer, 1 ^. 

5. In answer to the usnol intaf!^i%l- 
tories in e bill against an exe)cn.t% m 
to the particulars of personal estatoi i^ 
for what it sold, it is necessary to iHl^. 
only the amount for which it soV 
therefore ascheihile, annexed to. t 
Bwer, in which ev«fy particalarVriy 
personal estate yu%aet forth, and^ 


I sold fur, wiSjOp il 
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^ S). An amendilient to-a blUi stating 
iDirfc of a joint and ceveral answer to the 
S^iginal bill, by way of pretence and in< 
tl||r«*gutiug to it, such ainenduienl is not 
iotperiinenl. Seelri/ w Boehm, 

2 Mad. 175. 

7, Ii is not considered iiupertineiice 
that many witnesses are t xannned as to 
the same fact, providf*d tliat fact be ma¬ 
terial, but if it is admitted by the answer, 
and therefore not in issue in the cause, 
any depusiiions to this point M«iuld be 
deemed impertinent. Vaughan v, Lfuyd, 

1 Gox, 312. 

8. To a bill by a testamentary guar¬ 
dian and her husband, against the trustee 
of the properly, seeking maintenunce (or 
minors; an answer slating the huslaiul 
of the guardian to be unfit to Lave the 
management of the minors, being a*‘iiiaii 
of Siimll lortnne, increasing t.iaiily, and a 
sectary,’’ deemed scandalous and imper- 
Uneat. Corbet v. Toitenham, 

1 B. & B. 59. 


9. An instrument to possi^ion of a 

defendant, which is material io both the 
plainlilT’s and the defendant's case, and ts 
inquired of in certain respects by the 
pluintid's bill, dlVd to restrain proceed* 
ings at law on it, must not be set Out 
moic at length in the defend.tnt’s answer 
than is sullicient tairiy to satisfy the plain* 
lill’s in lei rogatory, or it will be subject 
to be refeired lor impertinence. The King 
V. Teale, 7 Price, 278. 

10. Needless prolixity is in itself im- 
pcrlinence, allhough the matter be rele¬ 
vant. aiark V. Etaiis, 7 Price 27S («), 

11. All amended bill, repealing ail the 
charges and allegations in t!ie original 
bill IS prolix. B’tl/is V. Exans, 

2 B. & B. 225. 

12. Tlie court is bound to see that the 
suitors aie not put to unnecessary expease 
by the records being loaded with unneces¬ 
sary matter. Ibid, 2 B. dc B. 229* 


POIVnON. 


I. 

VESTED 

OR 

COKTINOEXT. . . . 

353 

n. 

KXISINC 

OR 

PAVMEXT Of.. . . 

354 

in. 

,>OUBL£ 

• * • 


355 


!, VeSTKD Oft CONTINCENT. 

1.'Term limited by marriage settle¬ 
ment to cuuimetice after the father’s 
death, to raise portions lor younger chil¬ 
dren, in such shares and proportions as 
he shiMihl appoint; and for want of ap¬ 
pointment, equally, to sons at twenty-one, 
to daughters at twenty-one or marriage, 
virhtch^, should respcclis^ly happen alter 
his ^ease, or if the daughters should 
twenty.one or marry in his life- 
tfnhL'itben to be paid ammedia^ly after 
tjlie ^ease of the father, with survivor- 

S :ase of the death of a child before 
iqn should become “ due and pay- 
lie lather died without making any 
(qii'nt. Held, tfie portions of the 
rs vested at tweuty-oae or mar- 
ripg the fatbePs lifetime. Choi- 
V. 1 Eden, 77. 

3. byde^ 

|od wai for' mb, Md thet for her 


daughters and yourger sons, as she should 
appoint, Uc., and in deluull of such ap* 
poinlmcnt, in trust for such daughters 
and younger sons, in equal shares, to be 
paid at tlieir respective ages of twenty- 
one years, nnJ in case any of them die 
before his or her sliare became payable, 
such share to the survivors. Held, that 
tiie portions vested in the children at 
twent)-.ine, during tl,e lifetime of A. 
Earl of Salhhurtf v. J^mbe, 

1 ltden, 455. 

3. The court will, from tlie general 
frame of a settlement, collect the intent, 
even contrary to the express words of a 
particular clause; and therefore where 
part of the general estate, was, m default 
of issue male of the marriage, limited to 
the first and other d.tughters, and lei ms 
were created of the whole estate, to raise 
portions for daughters, p. /able at certaift 
times, and in certain events, and m case 
there was no issue mule of that marriage, 
such portions were to be augmented ; with 
a proviso, that in case any daughter 

e iiild be entitled to the estate so limited, 
ore the portion appoitiird for hershoiild! 
he to be paid, then her ppriton should 
cease, and not be .raised; there beir^an 
oniy ^ttgbter, luid the faUier having dwil. 
ZZ 
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mother; the RttHer'lravhig died, lartliti 
on (Mily dHughti^, taHho hod ottmiMdlw^ 
tymie, it was held, {lom tiie deaf indh^ 
cution of the intention to postpone tin 


<*itboqe iittoe male after her portloo was 
eeitdd i held, that she dught to be eou- 
fidered as an eldest ton, and that she nas 
not entitled to the anguiented portion, 
though the estate \ebte(l afi'»r it herame 
M5able. JSarl of Hotthumherlond v. 
i'or/ of Egrt^oiit, 1 l^df-n, 435. 

' ^4. CuvenaOt <11 inainage urticies, that 
hi nase the father ihould happen to die 
leaviag istbe male, oftd one or more 
3 ’oanger tons or daiighur, to raise por- 
fions; if but one then in ing £1000, il 
{Wo^lSOU, it thiee XfloOO, to be paid 
at thtir respet ti\e ages ot taent^'one, or 
inartiage, in such piopnrtions as the tur* 
vivnr 1)1 the failni and mother should 
diieet, in dirauii of stth direruoil, 
equally. Held, that the share of a son 
who attained taintv-one was \ested, 
though he died 111 the lather’s Iileiiitie. 
Rooke V. Hooke, S 1 di 11 , 8 

’'S, Where by fbarnnge settlement a fund 
is directed to be raised, only on tl e con* 
tmgency of one or moie younger ehildien 
suiviving the stuviMng paietij^ “ tni the 
poition or poitioiis” 01 such child or iliil- 
drep. It IS a contingent fund and cannot 
give vested interests in such iliildun who 
die betoie the surviving patent, as, li all 
ihe children died befme the surviving 
parent, no fund vtould f>e raised, and this 
being the clear intention most govern the 
boustruction# llotchkm v. llumfi < y, 

C .Mad. 65. 

'6. An incorrect and ambiguous st ule- 
Sftedt, ydnstrued as vesting children’s 
lioniont at the age of twcnty>one, against 
words importing a condition of their 
•tirvivii g thh patents; an intention, which 
U clearly ixpressed, most prevail; but is 
amt to be interred as not a rational von* 
atrueUoQof an amiatuous tamily settle* 
sneiit* HifwgKiTe v Cart'er, 

’ 3 V. & B. 7P. Coop. 65. 

7 . A'yonnger son, though particulaily 
tHHHed to take part of a sum charged as 
iwrtions for younger children, afterwards 
becoming the eldest, before the portions 
■re Vaised, and as heir taking the estate 
trhaiged, is not entitled to any part of the 
tdMVga, SoDOgey, Carroll, 

1 a & B. 265. 


II. llAiinwtii oa Path EXT «r. 


I 


* %• Wbere woftlona were provided 
lIllilMiii w wflare of iisne nm'e, |o be 
ptim^ t«etrtw«Be, or marnage, after 
iflw dM|<k W Id* fhtvie# of tlw 




laising till after tbe death tif the survivor, 
that the portion stiould not be raised jdur* 
ing the hferiuie ot tlie mdther. F^iy 
V. Lai I Vtrmy, 2 Eden, 26. 

2 Portions to be raised by a trust 
term in a marriage settlement, the res) 
estate t> the pi unary fuud; and tbero* 
vCnunt by the settlor to {lav thefti h auk* 
iliary only. Lakmiie v. Co; leton, 

15 Ves. 193 . 

3 . By settlement, estates weir Imiued 
to A. for hie, with remainder tn trusters 
fora teini of years for raising .C4000 for 
theiioiiiouB ot his younger children, re* 
maiiidcr to his fii st and other sons in tail 
male, 'i here was one Son B., and two 
daughters, C. and D. By Act of F.*rlia* 
mciit, p.tssed during the children's minn* 
iity, the estates were vested in tmsteei 
III tee, discharged from the uses of the 
settlement, upon trust, to raise by mort* 
ga^e or sale the expenses of the Act and 
ot the trusts, and afterwards ceitain por* 
tions aftecliiig the estate prior to the set¬ 
tle ueiu, and private debts of A. to a 
large aniotint; and to convey the ubsold 
estates, and the equity of redemptitnof 
those which should be mortgaged to the 
uses of the seUlemeiU. Under this act 
the estates were mortgagrd in fee for 
.141,386 to L., who having died largely 
indebted to the Crown, and it appearing 
that the former act was obtained false 
representations, it was provided by ■■otber 
act, that if, oil payment of £35,000 into 
the Csctiequer, the real and personal re¬ 
presentatives of hn should convey the 
estates to some person to he approved 
by B, (who had then succeeded to the 
estate,) the estates should be vested in 
such person, discharged of all rkinaa of 
E. and of the Crown, to 4be isAnst to 
secure the re-payment of the madly an 
paid into the Exchequer, |o the i ip ek a ea 
advancing the same, and Sxli||«C itferdlio 
tn trust for securtim attch |ico|iilfYiMuil 
provision for C. tna j>., n» tb^ iteM 
be entitled to in respect of the pnrtinnt 
originally secuiud npoitfJie 
and subject theseto in trust Im<IU 
money was pai4 into the EfKel>e%fa<VtM|4 
the estates coifuayad accordingly. 1 WSK 
tfaatC, WfSantiiJed ta gAiU %uf tS lift 
;640dO, iritti tMaptst fjroai A^’iHintiu 
Md Mm iMlittfid 
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I, fp cflMportions, courU of Equity 
I'^ri ikaiiist oiiuble pruvisiops moving 
from i^'^ttiqr to ibe satne prraons, and 
^ tbfMmd pprpoirs. Savogre v. Car- 
rott, m.&B.27<>. 

a, A |ow#r upon roarrioge was re- 



(P^TK>^l%fl* rpSSESM^ El|<fTaiS. 

(pburged OP qwtaip lanthb japppi^lliNa 
yonungfir children ,«f the mq|;r«|ii;e:; 
bis second marriage, be c barged 
lands with ;£50Q0 for the youngpr. cl#^ 
dren (naming them,) of the first luarrio^ 
These portions not cumulative; and tbo^ 
latter only to be raised. !/«/, 

1 B. 

S. t>istmction between legiUmate au4 
illegitifuate child as to tbe presumption 
against double portions favorabie to tbo 
latter. IFet^erby v. Dixoti, 

|9V«|.41% 


POSSES3IO FRATRIS. 


, A*i bo»iojg • son and a daughter by 
one venter, and a son by another, conveys 
land to B.( hiS surety in a bond, as an 
indemnity, and dies. B. pays the bond, 
and mortgages the lands. The eldest son 


dies. The mortgagee having been in pen* 
session without account of acknowledge 
nient, seiuble, there was no pos$rtsio/rar 
iris of the equity of redemption. PetmU: 
V. Lutcombe, 2 J. & W. 20U 
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• l^^^qrower by will to tenants for life 
sneiinijMHe^i When in possession, to alter 
,eaMU 0 into tenac^ies for life, is void. 
Mea0tf^0m/ii' * 2*Eden, 330. 

f jSS-t^eHsrsiege iMttlement the estates 
sisiw IbviiM’te, bbA4hd Rod wtb succes- 
4t|Miy'4*r4MiRf'<wtUi;reniaduder to the first 
taa, with tt power for 
"V^if'lUnWithor a son, to 
bR tchank fot^ life, re- 

S'cipS 

>n tail. Hioial, ak 



H. COKSTHVCTIOir OF, OK Of DBEDil 
CRCATina THEM. 

I. In the rase of a joint power by 
marriage seltlemeiit, to husband and, 
wife.ot appointing a sum of money among ^ 
the children of the marriage, and in de> 
fault of a joint appointment, the power to 
go to (he survivor : u partial execution of 
the original power by the husband and. 
wife, will prevent the secondary power, 
given to tbe survivor from taking place. 
aimpson v. Paul, 2 Fden, 34. 

See also L'rown v. Nisbett, 1 ,Cox, IJ. , 
S. A power to appoint an estate in 
land, includes a power to dispose of tbe 
estate and appoint the produce; and the 
same eifect has been given in the more, 
doubtful case of a power to charge an, 
estate; and a power to appoint tbe money, 
produced by an estate dii'cted to be sdd, 
has been considered us a power tnapi^jflt 
the estate itself. Bulloch v. Fladgdte, , 

I V. A: B. 471. , 
3. The non-(;Qi>formity. of the nii^ce of, 
estates, raised by the cxecutionbf.apqyrerM 
.1*? ifistrqmenH- JS/ 

nor pf itself suRicieot • 

* effitet pf ^ lutier 

i en4 felne,former, 

- * '■ jS^er.-tlh'. 
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iili^'iieitiil!Qi«tti;%eld to cmnpretenti, M 
aUithe children of the tnai^* 
riaj^, 'and ncit' to be confined to' such of 
tiSfc' jrlij(fdrefi only as should l>e living at 
tHs death'of the survivor (»f the purrnts. 
Howgtme v. Cartier, 3 V. & B. 79 . 

Coop. 66. 

^ ''S. Directions in a will to trustees to 
cm trees, in aid of testator's real and per- 
tdfinl estate, held not a trust but a mere 
^oiifer upon the whole of the w'lU. Goner 
£^re, Coop. 156. 

'6.' Direction for the the sale, in a given 
event, of an estate devis d by the will, 
svithout expressing by whom h was to be 
told, does not give a power of sale to the 
executors by implication. Vatton v. Ran- 
dalf, IJ.&W. isy. 

7 . Semble, that a power of sale, in llie 

ev'Chtof two of testator’s children disap¬ 
proving of the manner o. managing his 
Iniids and houses, docs not arise upon 
thiir notifying their opinion, that the e.\e- 
olHoFS' are inconipetent to the iiianage- 
luent. Jliid. 

8. A power of sale, not e-\pre.«sly given 
to any one, is not to lie implied to the 
executors, because the devisees of the 
estate are minors. Jfjid, 1 J. W. 1156.^ 

• 0. A trust term, created by a marriage 
teuleinent, to raise a sum of mouev.ou 
the decease of the survivor of the husband 
flind wife, in case there should be 110 issue 
df the marriage, living at her death, and 
to be paid as the wife at any time or 
Ihhes during her coverture, and notwith- 
atanding the same, by any deed or writing 
Ac: abould appoint or devise. The power 
alinOot be exercised during widowhood or 
S fecbnd marriage, lloisman v. Abbey, 

IJ.&W. 381. 

* 10 . Poiver to a tenant for life, lord of 
8 'tnaifor, to enfranchise, and fur that pur- 
ffbSe to convey tlie freehold to the cu;»- 
tbntary or chpybold tenants, authorises a 
conveyance of the freehold to one who is 
aquiffibly entitled, and has been errone* 
iOuiily admitted without a previous sur* 
rtiider by his trustee. l£ilfton v. Alien, 

' ^ iJ. &W. cil. 

"*"' 11 .'A will, directing a . settlement of 
estates, and that there should be inserted 
'dtt proper powers for making leases, and 
tdftierwise, according'to circumstances,' for 
ti| 6 >^ants for life, to be exercised by', 
dMiWHaia and when not by 

docts not aiithurise the in- 
ol'tale Ond exrfaOnge 
t#'thv ttf he fx<'ri'i‘vr] with the 


y. 'Aii^ ' 1J. & W. 6?3. ,* 

iS. Whether''‘^h* will authorisetr ttar' 
introduction of a power of sale and 
change of any description— Qiniere. Ibid*.’^ 

13u Power- of appointment in « mar¬ 
riage settlement, among the chtidre4 of 
the appointor, to be paid to Sons at 
twenty-one, to daughters at iwcniy-one *nr 
marriage, if the appointor should bd then 
deceased, or if living, three months after 
his death. Two of the children attained 
twenty-one and died before the appointor. 
Held that no interest vested in tlieni so at’ 
to prevent an appointment of the whole 
sum to the survivors. M'Ohie v. M^Ghie, 

2 Mad. 368 . 

III. Execution o?. 

(a) I'ulul or I ’oid. 

1. The husband having a po^r to 
make a joiiivure of -iny part of the estate, 
not exceeriing ;f4C0, pir annvnt, co¬ 
venants on his marriage to settle lands’ 
of the yearly value of .^'400, clear of 
titX's and reprizrs; heaflerwaids makes a 
settlement of lands, with a covenant, 
that if they should full short of ^llCO 
ptr u.)))uvi, he would make U|) tlie de¬ 
ficiency : held that the settlement was 
iniended as un execution of the power, 
and the making the jointure clear of tB.xes 
and reprizes in the articles was a niis- 
lakc. CounU as of Londonderry v, Weiyne^ 

2Edea,,i7a 

2. A cestai que tmst of areversii^ fafi» 

of lands, by articles, previous to her mar- 
ringe, reserves to herself W pwwnir dlf’dit- 
pnsmg of all her estate to such suto as 
she should think proper; an appomtnacnt 
afterwards made by her will' to faVto of 
her husband and children is''g<M)di|.iid«« 
though no conveyance of- the reVersiUHi 
was ever executed. Wright ».• Lord 
Cttdogan, ' S Eden,; 

3. Power to a husband and ,«ife Jto 
charge a term of years With suelraa^oa 
sums of money, not exceeding 4£S0(^ ftiv 
their two daughters, as the^ tosUanclandr. 
wife, or the survived- sboiikf'&pffmat^'Witll 
interest from the time the iUvh>'>#H«dA 
coinraeoce in possession,><!.and 

which was not until after 

the survivor. '■ Husband a«dwsti<t^*|i:^ii 

cution of the pstoer; 

be equaHy divided % lKtw4enk^as' 4Wo 
ddu^ters, siXmontbi diitoaae'hf 

ihc father and idotitcr; and df 4tt^ 
diiHghter died' before- dir Abo ' 




d}‘hig, to'bs'Iatd'’ oat for tb« bet)el^<^.of 
iier txtcvwn :■ dttcigfater died oAer 
tfat! «|i|M}iDtmeot» «iid before the time of 
pajrnient*. ll)i» it a good appoinuiMHit 
to the daugbtere themselves; but the aji- 
pointmeat to-executors is void; and as 
otns of the- appointees died before the 
time of payntem, her share sinks into 
the inheritance. The joint appointment 
having appointed the whole, the share of 
the dai^hter who died, is not the subject 
of any further apjaiiutiuerit. Brtmn v. 
Nisbett, 1 Cox, 13. 

‘ 4. Lands were settled on uiarriuge on 
the husband fur life, remainder to the wife 
for her j«»inlure, remainder to the first 
and other sons oi the marriage in tail 
mate, remainder nver; with a proviso, 
** that if the huaband, at any time alier 
the birth of a sou, should be minded to 
alter the uses of the premises thereby 
limited to the eldest soti, so as to reduce 
such son to be tenant fur life, remaiiuler 
to trustees to iireserve, remainder to bis 
the satd son’s first and other suns in tail 
Rode; and signified such iiiteniioii by 
Ceed or will as tliereiii mcnliotiod, tlien 
the estate before limned to such eldest 
son and heirs male of ins body, should 
thenceforth cease, and in lieu tbeieol, the 
said indenture of settlement siioiild be 
and enure to such son tor hie, with re¬ 
mainder/’ &c. The husband by will, le- 
ciring'the power reserved to him by the 
Settlement, “ made and appoinred his 
didestton tu be only tenant for life of the 
premises^ with remainder to his heirs 
mgie/’ Whether the power in the settle* 
ment is illegal, as tending tu a perpe¬ 
tuity—(2«arrc. 

But if not illegal, it is badly executed 
hy«Che will, as such powers must be exe¬ 
cuted otricUy according to the deed creat* 
^e power; and it is not suflicient fur 
the lifttlor to declare bis intention to alter 
the WMM, foi the other uses to take their 
ristnftnathc settfement. Bleuid v. Bland, 

2 Cox, 349 . 

• power of s’ale, with consent 

by any writing or 
vmtb^giptMuier their and his bands and 
seals,^<&e^, attested by 4wo or mere wit- 
tUcsiHpbtfaeiatteatation going only to seal- 
M^g^steliowy. iield not to be mifficieot, 
wdf^a-jMristtquent attestation, that they 
^ tigwadjahat« case was directed. 

17 Ves. 454. 

my y j,..., 4Taun. 213. 

> 6. Tisr-egcecotion of a.power isalimit- 


a^ -a ^ ^di' 
aB, at the tiim of «secotion^ attd'AflMt 
also, as if expressed in tise origindf set^ 
roent. Ibid, 17V«.45?;. 

7. A power to he executed by a dei^ 

signed and sealed in the presence of will 
nesses, and the deed was expressed to be' 
so exerpu-d, though the attestation ap- 
lieured to be only to the sealing and de¬ 
livery : in this case signature in the pre¬ 
sence of the witnesses will be presumed. 
Ibid, 17V’cs.458. 

8. In the case of an execution, by will 
of a power in the ordinary words, “bis 
deed,sealed and delivered in the presence of 
two tir more credible witnesses, or by hid 
last will, atlestcrl, &c." the testator must 
execute in the present e of the witnesses, 
and they must attest that Le has done so. 

Jbid. 

0. 'I’lie construction of an instrument 
intended to be an execution of a power, 
with reference to the instrument creating 
n, should be as operating to create an 
estate by way of use, to be pul in its 
pioper place, m remainder for instance, 
though the words import an immediate 
conveyance; but the excess at law, the 
leg-dl effect ot words in a deed, beyond the 
occasion and purpose, is not corrected. 
It'ykfiam v. IVtiUtam, 18 V’es 419. 

JO. The execution of a power is a li¬ 
mitation of a use, not requiring an mi- 
mediately preceding estate of ticehold. 
Ibid, ISVes. 418. 

11. A power to appoint estates to be 
purchased with money, produced by the 
sale of other estates, is well cxeciu'ed by 
an appointment, operating directly upon 
the original estates. Bullock v. Fladgatf, 

1 V. & 13.471.- 

12. The renewal of a college lease by 

tenant tor life, with a (lower of Uppotut- 
ment, in her own name, and at her ex- 
pense, has not the effect of an appoint¬ 
ment in her own favor. Brwkman y, 
HuUs, 2 V. & 13. 45. 

13. The will of a person having « 
power to dispose of a fund, consisting 
partly of real estates, and partly oi house¬ 
hold furniture, linen, and plate, not re¬ 
ferring to the power, but attested by three 
witnesses, and containing a gift of “ all 
iny estates andeSects ufw}iatsoev|:rdenop 
mioation,*' and of my ** housefaold fnr- 
mture, with linen and plate,” , is hot an 
execution of the power. Jw/ts v, Curry, 

1 Wd. 24. i Swan, 66. 

14. :A testator having a general power 
over a sum in the fends, hrmiBd, in di** 
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aM«|H|MlMi^ Wlli^adttet tnt m taftvtfba bftwtw th« 

WiM ^bfr AiqiM. froptrty, b^iwfttbt oft «>4 f|9liiiit^« 

||Nlw|p<^*6ta£f «t«te, c6tiSiAing of sno* wii«B Jte^ done bj § jpersoni lu»u>g « 
^ nested in any of ttie pnblic funds, power and iftternt jjMiy rt^tn ettbcr. 
tMnrtohotd ibiniuire, &c„ this is not an Blake v. AiarmU, 3 B. fh »• &S» 
l^mion of the power. Wtbhv.Honnor^ 34. Upon ai^el to tbf. ijlouse of 
1 J. & W. 353. Loids this was faeid to be an }idbraial 


Mfecationofthe power. Wtbb v. Homor^ 
I I J. & W. 353. 

* Ilf. Tfte Oireumitance of his having 
no ^>Aer ftftvdllfcf property, is not to be ad~ 
varied to on the question, whether be 
Wae or wm nut executing the power. 

Ibtd. 

I^. To execute a power over personal 
llt^, it IS not necessary to refer to it; 
Mt there must he very clear, internal 
rddenccof the intention, ituf, 

I J & W. 357. 

If. On the execution of a power it is 
not nemsary to refer to it, a reference to 
iGbaonbiect of it» sufficient DiUon \, 

1 n & B 92. 

It. The recital of a powe*- not neces* 
diliry to the due execution of it. BlaU \. 
MavtU, 2 B. iV B 44. 

19 . A power is gi\en to be execut'-d 
by a Willy ** signed and published in the 
jiireienre of, and attested li>, two or 
more'credible witnesses,” a «ill signed I \ 


^ testatrix, and attested, gentrall^, 
* Witness B. H. and .1. H.' is not a aood 
execution of the power. Moodtc \. llnd 

1 Mvl 5l6 

' 3 Mad. I5h 

A power of sale giv.n to tmee 
traatces and their hens, cannot be well 
mfideoted by two suiviviog trustees 
TetbiMWidv. tftlson, 3 Mad 361 
3l. A power given to testator's wife to 
ditpose of a moiety of leasehold estate 
a will **duly executed and attested,” 
5o deffurlt of such appointment, the 
to go ** onto the executors or ad- 
mimstraturs cif her my said w fc, to and 


execution of the power*, tliamg^ 
under the circurostancet, w||:|icii 
chiefly that the settlemeat gavf no direc* 
tions as to the mode at cxecntiag the 
power, and that it contained a prohibi- 
tioo against sale or mortgage} wh)ch* 
though It was only understood as a pro* 
Inbition against sale ur morigagr, so at 
to defeat the provisions of the seuiemeo4» 
might base led ^be tenant to|r life to exe« 
cute in the mode of annuity. Ifae judg> 
ment expressly guarded against being un> 
derstood as a decision that m all cases tho 
grant of an anouitv, by tenant for lift 
having a power, without refemng to tL. 
power, would be a good execution. Afar^ 
Rc// V. B/aie, 4 Dow, 348, 367. 

35. Under t general power to appoint 
to children, by deed or will, Ac and in de« 
fault of appointment, equally to ti em at 
twtnty-one, an appointment to grand, 
cbiidreti is void, as exceeding tbe power. 
DuUher Bulchtr, 1 \ .A B 79. 

26 Appointment to a deceased child ot 
its representatives, under a power to ap» 
poini to children, is void. Jbul, 

IV. A a 91 . 

37. Under a power to appoint among 
cbiidrcn, interests may begisen to grand- 
children by way of settlement, witii tba 
concurrence of tbeir mother, an U^ect 
of the power, and her husband* 

V. Si. JBarbt, 1 V. A B. 399. 

38 No appointment can be made pj 
favor either of persons who by th^r 


minujMturif filf her my said w fc, to and death have ceased to be an objiectof Um 
f9^filV,hhr' or their own use and beneht | power, or to their representatives, thia, 
or hHR, ennerplgned, sealed, or attested, bong an implied condition to which, 


id wot a dee ojaecution of the power. 
Smden v. Fiimitf 3 Mad. 147 . 


every power is subject; and there can ha 
no vesting m shares, to be af^mtad. 


f 3. A will refemng to the estate, but prior to the appointmeot} and 
t io the power, declared a good exe- being directed by tbe power to be paid at 
tioB of 11, to tbe extent ot limiting twenty-one, if the appoiator sl)pul4 ha 
oi^es to the objects of tbe power. D*i- then dead, or if not, 10 ihrfd atp|4hik 
T. 1 B. A B, 77 . after bn death, wiU pot ilwr% 

33. Taumt for Iifh, with a power to ence. lil'Qhte v. JS^G^ sJjV^i^OS.. 
^ tom of money out df the settled 3$. Testator dirccteaJi^wiyv||g;(^MPIto 
«ed^ aittmty out o£ the 1 ^ leiid^ue among 
11 a eertola ote was paiil m, if aaMecub in audh manaer at aha 
‘m attoulty‘4e^ f t^|Aj)} an apf 

1^ k. 


h 
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;J)^ ^idcMr »r 1i^ 

|(r=b« ^divided tdion^st duch of 
iftutoi^ i^dt^ti and tbeir mue as 
stuiubi be lums^ng at liei* iteatb. The 
^wer, :s^ txecu^ by a wjM, 'appoint¬ 
ing aahsn^to each of the aorviving chil¬ 
dren of the testator, or hi cate of their 
deaths tdtfaeir chitdren riapeetively, and 
another ^dre to the' chiMren of a de¬ 
ceased ch&l. Ex parie 

IJ. &W. 89. 

• SI. The donee of a power cannot aji- 
pohtt Ih Any persons not the objects of 
the poiw'ar; Paimer v. IVieekr, 

2 B. & B. 27. 

3f. A IhBler having a power of appoint¬ 
ing among hit children, cannot from the 
execution of it derive to himself a benefit. 
Ibid, 2 B. & B. 29 . 

(i) Frau^ttott dr tilitSfry. 

1, Power of jointuring, in bar of 
d'jwer, executed after marriage in favor 
ef the wife, but with an agreement that 
she should only receive a part as an an- 
rnity for her own benefit, and that the 
residue should be applied to the payment 
of her husband’s debts, this is not a good 
execution Ctf the power, as it should have 
been in bar of dower, which could only be 
by a settlement before marriage; and also, 
as it *was not executed bona jiae for the 
end designed by the power, it was held a 
fraud upon the power, and the, execution 
was set aside, except so far as related to 
the annuity to the wife, the bill contain¬ 
ing h submission to pay it, and only 
seekmg relief against the other objects of 
tin a^Miiintmeat. Altyn v. lielckier, 

'*• 1 Eden, 132. 

S. Wlwrc a deed of appointment is 
ohtaiiiedi by a husband from his wife by 
undue'idfliieoce, Oppression, and cruelty, 
an Jsanie'Wtii be directed to try the validity 
lUs' 40^' and an injuaclion against 
. litider it in the mean time; 
Peete ^ ,6 Ves. 157. 

of Courts of equity, 
jdd-twiili'nf iflinuni'Ai^inUDeets, is 
disc«tijMd^‘^lHnA|DA^ 'the circum- 
on mitbrtad, 

}U4 t'is, 'vt if'Ves. 15, 

a mar- 






and „ 

to he. among childri^tt^ ^ 
the wife survived a^ j^ve 
who at the time an .ihic«r|K||e^ 
badkrupt, and took other intermts to 
himaelf and /amilyt under the imdrufoeuti 
creating and executing the power, and tbi 
residue of the fund, ^2400, to aiwtheci 
This is not an illusory execottoo of thi 
power. Und.' 

5. An appointment of lEjoo stock, 
though a very unequal proportioo of thi 
fund, was held, under the cirrinoftancei 
of the case and the nature of the tnfet| 
not to be illusory. Butcher v. Butchh", 

1 V.& B. 79 . 

6 . The question, whether an appoint* 

ment is or is not illusory, must te de*' 
termined upon the circumstances of each 
case, according to a sound discretion; the 
power, however lay the terms, being in 
some degree coupled with a trust; bat an 
e<|ual distribution is not required, nor any 
reason for appointing unequal shares, un« 
less the smaller share is clearly.una 4 >* 
staatial. JIud. 

7 . A father, under covenant for ,tm 

equal division at his death of all the 
property be should die seised or possessnl 
of, between his two daughters or their 
families, though he retains the power of 
free disposition by act in h':s lifetime, 
cannot defeat the covenant by a dispoti« 
tion in effect testamentu.'y, as by reservm 
ing to himself an interest for life. .For* 
tescHe v. Hennah, 19 Ves. 6f. 

8. An appointment to one cbuld, under, 
a power of appointment to onaorm^f, 
is good, if fairly made, but, if 

lent, it has no consideration la 
it. Daubeny v. Cockburn, 

I Mer.fM, ■ 

9 . Voluntary settlemriit of per^ali 
property, in trust for such one or more 
of his children as the settler sbquld ap-; 
point. All appointment to One child ^x* 
clusively, opon a secret ,i^erxtaiidtqi|S 
that that child should re-assigti a part. 
that fund to, or in favo; q^« atrangarw 
is a fraud upon the settlement, and void 
not only to the extent of tbe aom assigactf 
back, hi4 in tdto, and the eetUetuut 
bring Voluntary maitM>j»o t^fcpca.. A 
suit Uierff«M» oy m flwcbMer ^aP‘y»ioi 
conuderat^Q, vi^hout Wtica, 
appointtn^'t, Wat dt 

*wt‘ “ * 





96q Drfee^tf'iolu^iiided, 


•l$o thii legal estate in the fund, tbi 6 U^> 
jeet of the appoiutmeat. Ibid, 

1 Mer. 626 . 

16. Father, tenant for life, with re¬ 
mainder in fee to his sons in such shares 
M he should by deed or will appiunt: 
upon the coming of age of his eldest son, 
the father appoints the fee to him, and by 
It second deed dated two days after, the 
eon is made to join the father in a mort¬ 
gage to secure a debt due by the father ; 
and by a third deed dated the next day, 
the son is made tenant fur life of the 
equity of redemption, with remainder to 
his issue in tail male, reversion in fee to 
the father, and an additional charge for 
the younger children of the father is 
created. Held that the mortgage was a 
fraud upon the power, the father deriving 
a benefit to himself, and declared void, 
the mortgagee having noiir- of it. JPul- 
mer v. Whctler, 2 B. & B. 18. 

Sec also Davis v. Uphili, 

I Swap. 120 , 

(c) Dejectivc, uhere aided in E>pii(y. 

1 . Equity will not aid a defective exe¬ 

cution of a power in favor of a natural son 
against persons claiming under a subse¬ 
quent valid executiiui of it. BmmhuU v. 
hall, 2 Kden, 220 . 

2. Testator devised part of bis legal 
and part of his equitable estate to trustees 
and their heirs, in aid of the personal 
estate, for payment of debts and legacies; 
and after such trusts should be performed, 
he devised all his real estates to sons and 
it daughter, and their respective issue 
male, in strict settlement, &c. with power 
to the sons respectively, when in pos¬ 
session, to convey or apjioinl all, or any 
part, to trustees on ttust, by tlic rents 
and profits to raise a rent charge as and 
for a jointure for any wife or wives, for 
each such wife’s natural life only; and 
also to charge portions by deed, and to 
lease for twenty-one years. The power 
WHS executed by a conveyance to trustees 
and their heirs on trust, by the rents and 
profits to raise and pay a jointure during 
the wife’s natural life only, and charging 
portions with covenant for title and quiet 
aiydyment by the trustee* during the na- 
mml life only of the wife. The court of 
KipgV Bench certified, that the trustees I 

. esufte id. fee; and the court of I 
took no wtate ; 


whatsoever. A recovery by the tenantiMt 
tail, the tenants for life being dead, tha 
mortgages outstanding, the d^ts unpaid, 
and tbe trustees for the jointure not parn 
ties, is valid as an equitable recovery, jf 
those trustees took a fee. As to the 
equitable estates, viz. subject to tbe debts 
and mortgages, if an estate for life; and 
as to the legal estates, if a limitation in a 
deed can be reduced by implication, the 
circumstances that the purpose did not 
require a fee, that it might disturb subse-. 
quent estates in the instrument creating 
the power, and the restraint of the cove¬ 
nant for quiet enjoyment to the wife's 
life, could not prevail against the legal 
effect of the limitation to the trustees and 
their heirs. Tbe proper mode of execut¬ 
ing such a power, is limiting a rent charge 
to the w'lfe by way of jointure, secured, if 
not by the ordinary power of entry l .d 
distress, by a trust term for ninety-nine 
ytars, with a proviso for cesser on pay¬ 
ment of tbe jointure dtiiiiig her life, and 
all arrears at her death. Wpkham v. 
jypkiiam, 18 Ves. 395 .' 

3. There is a distinction as to the exe- 
rutiuii of a power in law and inequity: 
a btric:. literal, or due execution, is the 
same in both ; but, though void at law, 
the substantial intention upon meritorious 
consideration will be enforced in equity. . 

Ibid. 

4. Estates w'cre sold under a power in 
a marriage settlement, to sell and.invest 
the rnonry in other estates, to be settled, 
to the same uses ; estates purchased pre¬ 
viously to such sale will not he considered 
as a substitution for the estates sold, whej^ 
there is no original trust, subsequent agree¬ 
ment, or representation, so to settle them;, 
hut uu atcount will be decreed of tbe mo¬ 
ney produced by the sale, and not of their 
present value. Denton v. Davies, 

18Ves.499. • 

а. The payment of a valuable consi- 
delation by a person, not having, the legal 
estate, and not being an object, of tbe 
power, cannot set'up an invalid appoint¬ 
ment in his favor: but it is different where, 
tbe power is unlimited as to itq objectu, 
and tbe appointment impeachable on the 
ground only of its being yoluatai;y. 
Daubeny v. Cockbum, . AMfd- . 

б, M. M. gives to tne defendant all 

her freehold and copyhold es]^^ UDon 
trust, to permit xeeeivc tbq 
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death to sell, and out of the produce to i eldest son, ilie father appoints the fee to 
pay f 100 to such person as she sljould j him; and, by a second deed, dated two 
by will appoint. E. S. by will, widiout days allsr, Ibe sen is made to join the 
reference to the power, pnes €l00, and fiilbt-r ii: a uwirlpape to secure a debt clue 
the whole of her hraisebolil furnituie, in by the J.itbei; arn), by a third deed, dated 

the plaintilf. It was ebarged by the bill, the next day, llie son is made tenant for 

and no, denied, ihal the testatrix bad no life of the equity of redemption, with 

personal property at the time of her death, remainder to his issue in tail male, rcvei- 
except a few articles of household liiriii- sioii in feu to the father; and an additional 
tine. An impiiry as to tlie state of tlie cb.ir:'(‘ for ‘lie yomiptr children of the 
property at the tinie of making the will, lather is created, C)n a bill by tlie son of 

Mitii the view of ascertainir'!; that tbe tlie ajipoitilee to be relieseil from the ad- 

testalrix must have intended the gift of diliiiii.d charge and mortgage, held, tliat 


.tf’OO, as in exicntion of lier power, was 
refused, and the hill disuussed. Joiksx, 
'J'vc/icr, 2 jNlcr. 63^. 

7, 'I'lic Court has 5iip]died a defectue 
execution of a power in favor of u wifi, 
•i child, a lun'cliiiser, and eieditors; lait 
the relief does not extend to any other 
persons. '1 he Court will not, tiieielore, 
oil behalf of a liiis'.ai.d, lelieve agaiii'-l 
the defective everuiion of a jiowei ni lii.- 
lavor by liii. w iie, AlooiUe v. Ju .'i/, 

1 Mad. alb. 

S. Excess in tbe execution of a u.iwt-r, 
if ij'.ible ol‘•eparalion, will be coi:»i ted. 
v. ff hiihr, 2 I>. tV ih 2S. 

9 . Wlieie a will, ill exerution of a 
pc'W'ir, gave mote to tlie nljccls of the 
pnw'ci than was vvariiintcd by )!, the e'- 
cossi was refotiiied toelk-ctnate tla- li'i.“K'.i 
inluolion iiiaaiif,!. d in tiie aiticle;, deal¬ 
ing the power. Dil/'ni v. Diliot;, 

1 11. iV R. 7 / • 

to. Where the exerntion o! a pouir is 
iniorpial, bill for valuable coii'itler.unm, 
till msininicnl u, to be relormed so as to 
be an execulii n in the mode in w liicli the 
person bav in.; tlie power bad a right to 
execuie. jlunel lUtikc, 

4 Dow', 2 () 4 . 

II. Father, tenant for life, with le- 
niainder in fee to bis sons, in such 
shares as he should by dieii or will a[i- 
poinl; upcii the coming of age ol his 


the di ?d, 60 lar as it charged the addi- 
iioi.al surras for younger children, was 
good; but the limitations wc:e declared 
void, and the e.xccss corrected, I’alnirr 
V. If '/i-.ckr, 2B.&B. IS. 

(.'0 Jlaoialiun and lic-npvointmml, 

1. A., iuning a power of appoiiitiiKat 
1a del d <'r w ;!!. V itli power ct lev.ic.it.ou 
I and new ;,,'j)>)ii)tiiu nl. ex»'i ulcs the pow , r 
; liv lie d, but wilbolit lestrvinjlo lieiM-lf 
i I'liv ;i('w 1 ot K vocalimi; she le'iiit’.'- tl.e 

i ili-d ,ii h r own 'lossesf ion, and alfei v.arii: 

j ,1 ii I , iiid le-ixi Clips It. ihe ic-i\i.’i- 

i lion is V ini, at'd ij.is 1 , > eii' Ct i.poii ibe 

I urigmai a;';'oiiitni‘at. unall \'.Ji,c(d>. 

\ 3 -Mcr. Cat). 

! 2 . M iicie a p.'Wcv was given bv ih'id 

I to one P) I evoke r.-c'-, “ lioii. lime to 
time, doling Ins iialuial Iite,” such revo- 
caiioii, and the re-apiioinliiieiit, to be 
'* .siaiicil, nx.lid, and delivered, in tliC pic- 
senc" ol, :,nd atPsleii by two or iJiree 
Cl I diblc witnesses.” TlivCoiiit iboujbt 
then; w ". gioniid to conUnil, lliat the 
|),)wcr ot nvocation and new appointment 
was oniv to be e.xeicised by deed, yet .’Iter 
till* autlioiity ot Ilo/iCoiii7iwii v. Jir.Vo, 

; Would not lie, de that It could not be ix- 
eiciscd by will, wilboiit first having the 
o|,i!iu>n of u court of law. ivi/r. oii/.v v, 
iJi/aan/s, 3 Mad. 197. 
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chaser dl.schargi <1 . *549 

LXXIV. SCAN DAL AND l,MPEini- 

MNcr,.*550 

LXXV, SEQCESTUATION. 

{a) Issuing . ill. 

{!>) Scixing Ordci Jar .... *331 
{ t). Ex (cut ton and Operation 
'f . . ib, 

[d) Abutiment or discharge 

'f .*552 

(c) S< questndors .*553 

I.XXVL SERGEANT AT ARMS . •55-t 

LXX\'iI. SOLICITOR. ib. 

LX,\V11L SPEEDING CAUSE.*533 

I.XXIX. STAVING PROCEEDINGS lb. 
LXX.\. SUBl'O'.NA. 

(«) Generally . *556 

{b) To appearand ansiin r, .*557 
(c) For fiat her Answer, or 
xtiif.wer to an amended 

Bill .*358 

{li) To revive . ib. 

(»') 'Fa liearj'-'lgmenl ... .*539 
(f)Tobc ixamined hejhre 

a Master . ib. 

{g) To shexu Cause against 

Decree . ib. 

(A) For Costs . ib. 

LXXXI. SUPPLEMENTAL BILL.. lb, 
I,XXXII. hUPPLlCAVlT. 

{a) Gianting . 385 

{b) Discharge of . ib. 
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LX XXIII* WARP Of COURT...... 386 

LXXXIV. .. ih. 

LXXXV. WRIT. 

(a) As&iitaHCe* tb. 

(b) De coronatore efigendo* 387 

(c) Jjtdmus potestatem ... a&. 

(d) De Excommunicato Ca¬ 
piendo .. ib. 

(f) DeVentre Inspiciendo, 388 

if) Jtttiusion .. • ib, 

(g) Replevin .... .. ib. 

(b) Restitution . . ib. 


I. Abatemekt cy Suit. 

(a) Bankruptcy. 

1 . Bankruptcy is no abatement of a 
suit in equity. Anon. 1 Atk. 263. 

Rutherford v. Miller, 2 Anst. 458. 

Davison v. Butler, £ Anst. 460(«). 
And secWheeler v. Malins, 4 Mad. 171. 

2 . But though not strictly an abate¬ 
ment, the suit becomes defective; so 
where the pluintifT becomes bankrupt, 
pending an account before the master, 
iheCnurt will stop proceedings till the as¬ 
signees make themselves parties to the 
suit. Williams Kinder, 4Ves. 387. 

3. And where after the usual decree 

for an account against executors, one be¬ 
came bankrupt, the Court refused to allow 
the assignees to go on wdth the account 
before the master, without making them- 
'selves parties by supplemental bill. Rus¬ 
sell V. Sharpe, 1 V, & B. 500. 

And see Div. LXXXI. post. 

4. Whether, at law, notwithstanding 

the bankruptcy of the plaiutitf, the action 
niay not proceed, the assignees giving se¬ 
curity for the costs—Quirrc. Williams v. 
Kinder, 4 Ves. 3S7. 

(5) Marriage. 

1. A snit abates by the marringe of a 
female plaintiA', but not by the marriage of 
a female defendant. Durbainc v, Knight, 

1 Vern. 318. 

2 . But in the latter case the husband 
must be named in the subsequent proceed¬ 
ings. IVkaram v. Broughton, 

1 Ves. 182. 

' 3. W'here two of the defendants inter¬ 
marry, it is no abatement of the suit. 
Jackson V. Smith, Cary, 81. 

4 ., 'Where the testaUir made his widow 
exec^i^rix jointly with J. S., but on condi- 
tipa she should nut eiaf-ry, and, pending a 


By Death, 

suit by them as executors general, the 
widow ouuried; held by Bridgman. C. J. 
that the marriage abated the suit. Hamp¬ 
den V. Brescer, 1C. C. 77* 

But see Mitf. 45. 

(c) Infant coming of Age, 

1. Administrators, in nature of a guar¬ 
dian to an infant executor, file, on his be¬ 
half, a bill in Chancery; the infant, pend¬ 
ing the suit, comes of age: this is no 
abatement. Per Lord Egerton, C. 

Cary, 31. 

2. But in a subsequent case it was held 
that the suit was determined, and that the 
infant could not go on therewith, but must 
begin anew, unless he had so come of age, 
after a decree to account, in which case 
he could go on by bill brought for that 
purpose. Jones v. Basset, 

Pre. Cb. 1 4. 

3. An infant suing by proc^icn HOTic comes 
of age, afterward publication passed, and 
the cause came on to be heard. It was 
objected that the suit was abated, but the 
Court ovcriuled the objection, and pro¬ 
ceeded to hear the cause; and in such cases 
the course is to proceed to hearing with¬ 
out any change in the proceedings. 

Cur. Can. 464. 

4. Bill by administrator durante minore 
cctate, and immediately before the hearing 
the infant came of age; the Court tbniight 
there was no way of avoiding the neces¬ 
sity of a supplemental bill. Stubbs v. 
Ijeigh, 1 Cox, 133. 

(d) Death. 

1. Where joint tenants file a bill, and 

one dies, his interest survives to the other, 
and therefore there is no abatement. 
Wright V. Dorset, 3 C. R. 66. 

I'allowes V. Williamson, 11 Yes. 309. 

Botidy V. Kent, 1 Wer, 364. 

2. But where tenants in common are 

plaintiffs, the death of one orcasious an 
ahatemeut of the suit, Fallotwes v. Wil¬ 
liamson, 11 Ves. 306. 

But sec poddy v. Kent, 1 Mer. 164. 

3. If two joint tenants are piaintiflii, 

and one releases, the cause is ml thereby 
abated. Anon, 2 Free. 6. 

4. A man and wife exhibit their bill 

for a promise made to both during cover¬ 
ture, the death of the wUe does nut make 
a bill of revivor necessary, tbe claim of 
the husband not being ip right tbe wife. 
Thorne v. Brend, Cary, 89. 

5. If tbe bill be brought by husband 
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and wife, for a demand in her rigbt, and 
the husband dies; it is in the nature of a 
chose in action, and survives, and the cause 
does not abate. Pary v. Juxon, 

3 C. R. 40. 

Anon, 3 Atk. 7 ‘26. 

6. But the plaintiff cannot proceed with 

the suit unless the widow elects to abide 
by the proceedings; and if she doth, the 
plaintiff may proceed, and the decree shall 
bind her. Anon, 3 Salk. 84. 

7. Plaintiff gave a feme covert a pro¬ 
missory note, and the husband dying lie- 
fiire answer to a bill brought for discove¬ 
ry of the consideration, the wife adminis¬ 
tered to him; and Lord Chancellor held, 
that as a wife can have no separate pro¬ 
perty, but whatever she gets during the 
coverture vests iu the husband, the pro¬ 
perty of this note was wholly bis, and that 
she had no interest in it but as represent¬ 
ing her husband; and that, iherelore, by 
his death the suit was abated. Lights 
bourn v. llolyday, 2 Eq. Ca. Ab. 1. 

8. Where a man marries an adminis¬ 

tratrix, and, after a decree is obtained 
.'.'I'inst husband and wife for paymeiii 
out of the assets, the wife dies; the suit ir 
thereby abated, and must he revi\etl 
Ji'ainst the representatives of the wile. 
iackhOh v. liaxulitts, 2 Vtrii. 1 ya. 

f). Bill for a legacy against a marned 
woman, as executrix, and her liusbaiid, 
and after publication passed, the husband 
d:es; this is no abut'‘Uient. ShclLeny v. 
Briggs, 2 Verii. 249. 

10. Where the suit is against a mar- 
lied woman, as administratrix, and her 
husband,aiui the feme dies, the suit abates 
entirely. Broxvit v. Jligden, 

I Atk. 291. 

11. Whete, after hearing upon u hill of 

interpleader, a trial at law is directed be¬ 
tween the di i'endants, there is an end ol 
the suit as to the pluinlitf, and therefore 
Ills death w>U nut cause un abatement. 
Anon. iVern. 331. 

12. Though hy 8. W. 3., a suit shall 

not abate by the death of one defendant, 
yet it must be taken with this restriction, 
that the subjert iiiuUer of the suit is not 
hurt by the death of such deiendatu. 
Brown v. Higden, 1 Atk. 291. 

13. A-batement by death of one of the 
defendants does not necessarily prevent 
judgment. . Davki v. Davies, 

9 Ves. 461. 

14 . Where- creditors sue on behalf of 
tbciusclves and the test, the death of sue 


does not cause an abatement. Leigh v» 
Thomas, 2 Ves. 313. 

1 a. On bill by some creditors, in re¬ 
spect of their several demands, hot not on 
behalf of all the creditors—whether the 
death of one of the plaintiffs causes an 
ahalement—Quiere. Boddy v. Ktnt, 

1 Mer.361. 

16. The proceedings upon an informa¬ 
tion can abi'.te by the death or determina¬ 
tion of interest of the defendant only; and 
if there arc several relators, the death of 
any, while there survives one, will not 
aflect the suit; but if all the rslators die, 
or there is but one, and he dies, the Court 
will not permit any further proceedings 
till the name of a new relator is inserted, 
which must be done hy order of Court. 

Mitf. 79. 

Attorney-Generat v. Pou< I, I Dick, 355. 
Atiornty-Generul v. Heath, Pie. Ch. 13. 

17. An abatement hy the death of a 

defendant suspends the effect of an order, 
that plaintiff should set down the cause to 
be h<-ard within a limited time, or the bill 
be dismissed without further order. Greg- 
son V. Ustaald, 1 Cox, 343. 

18. Abatement by death of the plaintiff 
will not prevent the Court making an or¬ 
der for the transfe r, and payment of money 
out of Court, where the right is clear, and 
ascertained by the previous proceedings 
in the cause, liounddl v. Currer, 

6 Ves. 250. 

See further, Div. LXXII, pos^. 

II. Account. 

Sec ahf' p. 1, on/c. and the references under 

Tit. Account in the Table of Titles pre^ 

fixed, 

(a) Ilow Taken. 

1. A deff-ndant, upon account before 
the Master, shall he discharged by bis 
oath, of all sums under 40«. Everard 
V. lEarren, 2 C. C. 249. 

Murshfitld v. Weston, 2 Vern. 176’. 

Morcly v. Botige, Mos. 252. 

I 2. But he must swear positively to the 
fact; swearing to his I .-lief only is not 
sufhcicut. lluhifisoH v. Camming, 

2 Atk. 410. 

3. And the defendant must swear when, 

and to whom, and for what, such sums 
were paid. Anon. 1 Vern. 283. 

4. And provided also such sums do not 

iu the whole e.xceed .€ I(X). Whkhetfy 
v. Whicherly, 1 Veiiu 470. 

5 But u party shall nut c barge another 
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upon his own oath. Everard v. Warren, 

2 C. C. 249. 

Plampaiv, BcHs, 1 Vern. 27‘*. 

Marshfield v. Weston, 2 Vern. IZb. 

6 . Where the account was ot twenty 
years standing, the defendant was allow¬ 
ed to prove his account upon his own 
oath, for what he could not prove by 
books or cancelled bonds. Veylon v. 

Green, ^ 

7. And where the account liod been 
delivered fourteen years, and no objection 
taken, and defendant had lost his books 
by seizure in a foreign country; held, 
that defendant should not be charged be¬ 
yond his own oath, llolstcowb v. lih'ers, 

^ JC.C. 127. 

8 . The plaintiff was admitted to prove 

his debt before the Master. Neunmn v. 
Norris, ^ Dick. 259* 

9 . Plaintiff in his examination on in¬ 
terrogatories, charged and dischaigeo liitn- 
self in the same sentence, and held sufli- 
cient: but if they had been in diflerent 
sentences, he must have proved the dis- 
c barge. Kir/, pat rick v. Lote, 

Amb. 58.0. 

Jlidgcway v. Darwin, 7 yes. 405, 

10. A party may be discharged as well 

as charged by bis own examination. 
Blount V. Burrow, 1 Vcs. J. 5t7* 

11 . A charge by answer must he dis¬ 
charged by proof. Partcvichc v. Powlct, 

2 Atk. dSJ. 

12. An executor charged by liis an¬ 

swer, will not be permitted to discharge 
himseh' by his affidavit, of payments to 
the tc.Utor in his lifetime. Ridgeway v. 
Darwin, 7 V’es, 404. 

13. A party charged by bis answer or 
examination, cannot discharge himself by 
the same, unless the whole is stated as 
one transaction; as that on a particular 
day he received a sum and paid it over; 
not that upon a particular day he receiv¬ 
ed a sum, and on a subsequent day be 
paid it over, for then it is a different trans¬ 
action. Thompson v. Lambe, 

7 Ves. 587. 

14. Where, in taking an account of tes¬ 
tator’s estate, under a decree, the defen¬ 
dant, in establishing a claim against the 
estate, was guilty of suppression and em¬ 
bezzlement of papers relative to the clui'ii, 
and the same was reported by the Mas- 
tor, the whole claim was for that reason 
disallowed. Wardour v. Berisford, 

* 1 Vern. 452. 

1 . 5 . In decrees against a mortgagee on 


a bill for redemption, or against an exe» 
enter to account, it is the course of the 
Court to direct it without future words, 
and yet if the person decreed to account, 
receive any sums subsequently to the de¬ 
cree, they must bring sudi sums into the 
account before the Master. Bulstrode v. 
Bradhy, 3 Atk. 582. 

jG. An acting e.xeciitor, to whom the 
produce of an estate in the West Indies, 
ilie property of ;in infant, was consigned, 
was directed to account annually upon affi¬ 
davit. Brouhs V. Oliver, Amb. 40G. 

17. In an account against an execu¬ 
trix, the Master was directed to allow 
items, the vouchers for which should be 
proved bvalHilavit to be impounded in the 
Ecclesiastical Court. Nielson v, Co’dell, 

8 Ves. l4o. 

18. Executor directed not to derive 

any advantage, in keeping money i' his 
hands, wittioutacrounlmg for legal inter- 
resl, and to accumulate lor the cestui que 
trust, direeliug a computation ot inteiest 
at 5 per vint. on all sums received by bnu 
while, m his bauds; and that tin* Master 
do, ill such computation, make hall-yearly 
l•e^ls. 'i'lio object of such dlleclioii is to 
charge compound inteM-t, and the decree, 
ihuugti perhaps go.' „ Hilhei' than usual, 
was held,under the ca .mmslatices,proper¬ 
ly executed, by a compulation of interest 
upon each receipt, from the diiy it was re¬ 
ceived; the balance of receipts, with the 
interest so calculated, and payments being 
struck at the end of the half-year; and 
that balance so composed ot principal 
and interest, being carried forward as an 
item in the account producing interest. 
liaphacl V. Boehm, 11 V es. 92. 

19. A confidential agent is bound to 
keep regular accounts; and where he ne - 
glected so to do, and to preserve vouch¬ 
ers Hgainst himself, though he had pre¬ 
served those in his own favour, he was, on 
tlie ground of gross neglect of duty, not 
allowed a charge in respect of bills of 
costs for business done as a solicitor. 
H'hite v. Lady Lincoln, 8 Vcs. 363. 

20 . Where a mortgagee enters upon 
the estate, though forced to do so, he sub¬ 
jects himself to an account; but it is not 
an invariable rule, that in taking such 
accounts the Master must make annual 
rests. Gould v. Tancred, 2 Atk. 534. 

? 1 . The Master, if he please, may pro¬ 
ceed de die in diem,f\n taking an account 
witkoiit an order for that purpose, and be 
may adjourn at pleasure, and the parties 
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ate boutitl to attend without being ecrved 
with fresh warrants. I’rac. Reg. 7. 

Lingham v. Sturdy^ 5 Ves. 423.. 

21. In a subsequent case, it was held, 
that an order was necessary to enable a 
Master to proqped de die in diem, such 
bavin;, been the constant practice; and 
that the order, when obtained, was not 
imperative upon the Master, but subject 
to his discretion. Purcell v. APNaniw u, 

11 Ves. Sti'-J. 

22, Where the party who might rc'.ist 
a claim before the Master, dots m t attend, 
the Master ought to take the i.ccouni i- 


carel'ully as if he 

did aUeni 

1. • 


Johmion, 


0 

*- • 

-V ] 


23. 3hf 

‘ words 

“ all jUh.t 


in a decree 

lor 'in 

acr.)!!'-* 

d 1. *' 

(il- 

power the 

.Master 1 

[1 5 «. 1 It 1 . K 

>1 iaij 

i.)\r- 

metils, ui,ir 

‘S- E ic O' 

'k >' jf'iri'* 

’I'nrt 1 

*■ ( n- 

lions iltci.i 

, w'ini i. 1 

a f ■ 

1 El'-f. 

■A 111 i 

out the 

tv m.d 1 

|nf>‘»i i»r 

1 iiere 

lif'ill J 

some, K/ioifles v. 

Sy..' 'til . 

.Mos. 

d'Jj. 


24, 'I'hf ilt'Use >1 L’ets ui maMeis of 
accmmi wincli aie it.n.euie, lei'er it to 
-WO lui'ichant^, ntane-i by {larties. to 
< isider the c.ise, anJ'epoit their ■■inni'iii 
1 , an I'. 6 '/"'. • \. I filer-, 

2,'5, The c ' t tn.iLe .in 

ae.te t(> one j.-irliii. ■ . ,1;. < \pense ot ei) 
tertuiriiug the custunii 's. Tiie :iccoui,ts 
h'aving tieeii muuit.lly balanced v. ilhoul 
■'I’fh an lUii. IS conrlu-.i\c. 'J'/n/rn/ini \, 
P. 'Clii, 1 Aii'.lr. ,Vt. 

(/') Settled Accofiit, -w/icn I'l/tdiiig. 

1. V.’iiurc laeu; aie only mistakes and 
ouiissions ‘u a st.ilod account, tlie party 
».bjtr!:’,g ih.ill be allowed no more than 
to biircharge und falsify, but if there is 
friiud and imposition, the whole fhall be j 
opened, lnoin;li of twenty-three years’ i 
staudinu. fcrHviiv.f^a’ic(ln/,2 Aik. l]f). 

2. An account taken by tenant for htc 

shall be b:i dmg ujion u rermiinder-iiian, 
w’hose title afterwards vests, and he sb.ill 
only be allowed to surcharge and lalsiiV, 
unless fraud or errors dre shewn therein; 
so in account s upon mortgages, to wliich 
all who could cUiiii the e»juity ofredernp- 
tioB were parties, unleps reasonable cause 
be shewn to open them, Auen v. Pap- 
worth, 1 Ves. 163. 

3. Account settled for ten years, tliough 
containing gross charges, shall not M 
ouened, piaiutilf will Ik permitted to 


surcharge and falsify. Brownell v. Brm- 
ntll^ 2 Brd: C. C. 62 . 

4. If a merchant send an account cur¬ 
rent to a!iolbe,r in a different country, on 
winch a balance is made due to himself, 
and the other keeps the account without 
objection for two years, the rule is to con¬ 
sider it it stated account. Pickel v. Short, 

2 Ves.23<). 

t- 'Viicre tli^re arc settled accounts, 
the plai’.itil! must shew strong ground to 
open Ciifiml/tn v. Gahlwin, 

h Vei. 837. 

<)V' S. 265 . 

> 0. \\ hero the answer to a bill for an 

j account, alleges a settled account which 
I is not proved, the plaintiff will have lihei- 
1 tv given to surcliai-„r, and falsilv, if the 
j Mcsler .slii'iild (iiid any settled aernun!. 
i Kiiimnut \. Jinr/.i 1 , !-l ^ s's. 57.9. 

7, I’o) the |iiir;n!i-('of surcharging und 
; l.ik-.t}iii'i 'fttled acov.u;,', r.pci'iGc er- 
, rois must hi: cli.ii^^cd. t.'.-ieGold- 
•> V(>>. S3c. ') V 266 . 

Kiii'.htfin Hoii.ir. I i-579. 

I •'<. Mm ‘h.ii', i.rriiiiull ;saiv...\‘ on the 
I I'll! iv ; I'-ifii: !;I,i riy to . Mrclnrce and kil- 
■ s;i\. Mk ciiu.l t i!\e !i a stated ac- 
coutii, 'uid r, ia'di-ihi', it, i.at it any' "f the 
1 p.ntii . i..ni ‘hew an enus'-ion, (or a inch 
' cjfdit, i.Mulii ti» be Mivri!, tb.iL is a sur- 
j til irge, or 11 anv ll.ii.g is uistiltd winch 
1 i- .1 wiong ch.ilgo, l.c 1 • at hbcrtv to shew 
I U, whicli is a faK.'lealMil, hilt it must be 
i i > pioof I’jion l.is side. Pit \.C/i(dnion~ 
(hUy, 2 V’c';. .76’.5. 

0. W'luire tin; d. croc gives •*, 1 ■ ■ *v li¬ 
berty to smch i'L 'and faisi.y, 1 . nut 
t onn.ied to I'.irts, iiitl .' \ 'uke 

il'O :ili, I>f ilims 111 kliV. Hi.’Klli V, 

A'//'..". 2Atk. 112. 

III. .\i rtnii viT. 

{Se( T '. IkvN 1. U t P'l L’V, p. 114, rtufe.) 
t/t) Ihn druien. 

1. An .niiila\it sbouM not be ton prolix, 
i as by ms»*rling tiie whole ot a petition in 
i an ufhilavil of scr\ice. E,r parte Smith, 

1 Atk, 139 . 

2. 11 is a proper cautit .1 in an affidavit, 
as to words spoken, to add “ or to that 
effect.” Aylijl'e v. Murray, 

2 Atk. (»0. 

,3, Where an order made upon the sta¬ 
tute of 5 Geo, 2, shall be said to be ob¬ 
tained by contrivance, it is not sufficient 
to be sworn by the affidavit, that the par- 
BBB 
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ty inakiog it was inforixied and believes, 
that the defendants withdrew thems^ves, 
in order to avoid being served wUh'the 
process of'this court; it must-be set] 
iurtlf, by whom tb# parties retsi^etl such 
information. Burton y, Malooti^ 

■i- Burn. 401. 

4 ^ Semble in aflidavit of notice of mo- 
■^tion must state positively that the peison 
served acts as clerk in court: information 
or belief is not sufficient. Macauli^ v. 
CoUiet, 1 Ves. 141. 

3 . Where an affidavit was made in order 
to obtain an injunction to lestraiu waste, 
the court ^thought the affidavit certain 
enough, by reason af the reference it had 
to the bill. Bradly v. St¥aU^.yf 

Barn. 399* 

6 *. Affidavit, to a bill of interpleader, 
need not state that it is at the plainliti’s 
own expense. Metcalf v. Ilerveu, 

1 Ves. 248. 

7 . Jn the case of waste, it is not suffi¬ 
cient to swear to infurmatiou oi the in¬ 
tention. The affidavit must go either to 
an act of, or tlMcats to commit, waste. 
Bannay v. M'Entire, 11 Ves. 34. 

{See further Witness 111 . p. 482, posf.) 


{b) Bejore •whom Sworn. 

1. Affidavits taken in London, or with-, 
in twenty miles thereof, must be sworn 
before a Master; and, if taken in the 
country, more than 20 miles from Lon¬ 
don, before a Master Extraordinary, who 
must state the town and county where he 
takes them. Prac. Reg. 7- 

*2. Affidavit sworn before a Master 
Extraordinary in Ireland, was allowed to 
bf read in the Court of Chancery here; 
hut affidavits made in the Plantations can¬ 
not be read, unless they are under the seal 
of the Island. Annesley v. Earl of Angle- 

1 Dick. 90. 

3. Affidavit of the execution of an in¬ 
strument, made before the mayor of a fo¬ 
reign town, not received without evidence 
of bis bolding that situation. Garvey v. 
JBibb^t, ^ I 3. Si W. 180. 

, 4. wder that an affidavit should be 
sworn before a notary public at Amster¬ 
dam, with the intervention of a proper 
magistrate, if necessary by the kw of 
^ - Hcdland to the administration of the oath. 
Chicot Vl Lequesne, 1 Dick. ISO. 

.iS«, Affidavit^ sworn before one <o( the 
h«H!0se of Exchequer in England* may 
in the Cot^t of Eixcheqoer inlre- 
Pbld. fitMOKV.KmioH, SBr.P. C*^. 


6. Affidavits sworn before a baron of 

the Exchequer in Scotland, may be read 
in a court of equity in England. Bra- 
ham V. Bowes, 1 J. & W. 296. 

7. No instance of the court of Chan¬ 
cery taking notice of an affidavit before a 
Justice of Peace in ScotHmd, though the 
courts, of lute, have acted upon affidavits 
sworn before Judges of the superior courts 
there. Hyde v. IVhitfield, 

19 Ves. 344. 

8. Affidavits taken before a person 
who was a solicitor in the cause cannot 
be read*^ In the matter of Hogan, 

3 Aik. 813- 

9 . Where such affidavit were read in 

support of a petition of the solicitor, 
without communicating the fact to the 
court,the petition wasdismissed with costs, 
to be paid by the solicitor who took the 
affidavits. Ibid, 

10. The court of Exchequer refused to 
order an affidavit to be taken ofl' the hie 
for irregularity, on the objection of its 
having been sworn befoie the attorney 
for the parly in the cause, where no cir¬ 
cumstances of suspicion appeared, because 
it has hitherto not been contrary to the 
practice on the equity side of the court: 
But in consideration of the propriety of 
such a rule being established, the court 
would not order the parly to pay the costs 
of his application. S^ith v. IVoodroffe, 

6 Price, 230. 

11. The court directed that in future, 

affidavits were not to be sworn before the 
attohiies in the cause. Ibid. 

12. Affiduvit.<s of a peer must be upon 
oath. Meets v. Lord Stourton, 

I P. w. 147. 

13. But a peeress was ordered to pro¬ 
duce deeds confessed in her answer, upon 
honour only, and not upon oath, it being 
supplemental to her answer. Duke <f 
Hamiltmi v. Lady Gerrard, Pre, Cb. 92 . 

(c) Time of Filing, 

1 . If affidavits, on which an attachment 

is founded, be dldd before the return of 
the attachment, it is sufficient. Mead v. 
Ward, - 1 Dick, 74. 

2. This, though contrary to the gene¬ 

ral orders of the court, has been tfar con¬ 
stant practice; and in a late case, after 
much discussion, the court hesitated to 
decide upon the |lbii)tof practice, but or¬ 
dered that in fiitare no procew ^oold is¬ 
sue, without an affidavit previously filed. 
Bromhead v. Smith, 8 Ves. 857. 
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S. The rule of courts of lawjs, that all 
affidavits shall be filed a certain time be¬ 
fore discussion; the practice in Cb&ncery 
is otherwise, and is to be preferred not¬ 
withstanding tb^inconvenience. Ex parte 
Leicester, 6 Vea. 432. 

4. No objection to a motion, that the 

affidavit was filed only the day before; if 
it be an affidavit, which cannot be an¬ 
swered, as that the plaintiff cannot go to 
trial with safety till the answer comes in. 
Jones V. ——— . 8 Ves. 46, 

5. Where the court directs tHat affi¬ 

davits shall be filed on both sides by a 
certain day, an'* some of the affidavits on 
one side happen not to be filed on that 
day, it is the established rule of the court, 
not to enlarge the border farther, that the 
other side may be required t») give an an¬ 
swer to those affidavits. Burton v. Ma- 
loon. Barn. 401. 

6 . The affidavit of the personal service 
of a petition, must be filed before it can 
be read. Ex parte North, 

4 Alad. 39^* 


.‘?ee«/i’oBANk«uPTCT,XXI c.p.l 14,anfe. 
]v.tiJNCTiov, XXllI.//. p. 248. 


(d) Where ot where not read. 

1. Affidavits made subsequently to a 
Master’s report, cannot be read upon c.\- 
reptions to the report. Davis v. Lfpris, 

2 Atk.21. 

Dick v, Milligan, 2 Ves. J. 28. 

2. An affidavit taken in one cause can¬ 

not be read as a ground for an order in 
another cause, although between the same 
parties: There must he an affidavit in the 
cause in which the order is made, hum- 
brozo V. White, 1 Dick, J 50. 

3. In the case of an original and cross 

cause in Ireland, and process of contempt 
to a sequestration against the plaintiff in 
the original cause, for want of an answer 
to the cross bill, and the original bill dis¬ 
missed for want of prdlsecutiuo, and a de¬ 
cree, jsro confesso obtained in the cross 
cause: affidavits of illness and conse¬ 
quent incapacity to anstver are admissible, 
upon a motion to set aside the process of 
contempt mitf the decree. Benson v. Ver¬ 
non, S Br. P. C. 6s6. 

. 4. Upon a motion ifcr an injunction, 
.apdAvks eaauiot be nm against the an- 
ewer..^^^ SmmimMtsf. hvckler, 

■_■■■> SAjistr,358. 


5. Except in cases of waste. Potter 

V. Chapman, Amb. 99* 

Robinsoa v. Lord Bt/ron, 

■ Br. C. C. 388. 

6 . Of^of mischief analogous to waste. 

Gihhs V. Coles, P. 'W, 255- 

Peacock v. Peacock, 16 V^s. 153. 

And see further, p. 248. (antef 

%. In the cose of verdict obtained 
by gross fraud and collusion, the coprt, 
on ail application for an injunction to re¬ 
strain execution, allowed affidavits to be 
read against the answer. Isaac v. Hum- 
page, I Br. C. C. 462. i V^. J. 427. 

8 . But tl^ aulhority of this case is%x- 
tremely questionable. 

Hanson v. Gardiner, 7 Ves. 308. 

Berkely v. Brpner, 9 Ves. 356. 

Smythe v. Smylke, 1 Swan. 254 («). 

y. In support of motion for injunction 
on interpleading bill, affidavits of the facts 
may be read; it being exactly upon the 
footing of an injunction to stay waste. 
Langston v. Boylston, 2 Ves. J. 102 . 

10 . Collusion is not to be presumed a- 
gainst the affidavit of the plaintiff in inter¬ 
pleading bill, nor can counter affidavits 
prevail. Ibid. 

See further. Tit. IsTERPLEADEn II. 
p. 254 (ante). 

12. Affidavits cannot be read against 
the answer in support of an injunction to 
restrain the negociating a bill of ex¬ 
change, Berkely v. Brymer, 

9 Ves. 355. 

13. The reason of the practice iii the 

Master’s office of receiving the party’s 
affidavit, in support of his claim as a cre¬ 
ditor, is, that he must give that assurance 
that the debt is due; but if it is contested, 
no attention is given to the affidavit. 
Fladong v. Winter, 19 Ves. 196. 

14. It is the practice of the court of 

Common Pleas to examine the affidavit 
to bold to bail, reducing the bail accord¬ 
ingly; and it has been lately adopted by 
the court of* King’s Bench. Dick v. 
Swinton, 1 V. A B. 373* 

See alto 11 Ves. 55. 

15. If there is not time for fimt plain¬ 

tiff to make a motion on the day for which 
notice is given, or if such motion stands 
over at Uie defendant's request, and af¬ 
terwards, but before fbe motion is actu¬ 
ally made, the answer is filed, the practice 
is to alltKiir the affidavit is support of the 
motion to be read, and to consider the an- 
sw«r as a counter affidavit. Goodman v. 
Wi^emB, . 1 J. & W, 589. 
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IV. Answer. 

(a) Whete and how a defendant is to an- 
swer^^eneraltyi / 

1, A defendant in all cases, by the 

course of the court, has eight days, exclu¬ 
sive of the day of appearance, to answer 
the plaintifT’s bill. Ilinde 225. 

2 . The defendaitt answered voluntarily. 

Gargrave v. GargYave, Toth. 11. 

3 The defendant must answer the 
bill, though excoiumunicated. Tichhorne 
V. Edmonds, Toth. 11. 

4. A defendant incapable of inanagittg 
his own ailairs, may, on motion, obtain 
an order to answer by guardian, but the 
guardian must be named upon the motion. 
Jirassi»gioiiv,nrassi»glon, 2 Anstr. 359* 

5. Where a bill is brought for discove¬ 
ry of concealments of .i bankrupt’s estate, 
the court will npt allow the defendants to 
look into their depositions taken by the 
con^missioners,before they put in their an¬ 
swers. Boden V. Ddlow, 1 A tk. 291* 

6 - Older for amendn’ent of bill with¬ 
out costs, requiring no further answer; the 
ainendnient was hy praying an injunction: 
held the defendant might answer gratis. 
Savory v. Dyer, A in hi. 70. 

f. A defendant was permillMl to an¬ 
swer, after decree pro cow/mo upon a se¬ 
questration, upon accounting lor the delay 
and payment of the costs of the contempt. 
Benson v. Vernon, 3 Bf. P. C. 626 ’. 

- Defendant an Infant. 

^ 1 . An infant, though a feme covert, may 
be compelled to answer. Moore v. Green- 
vile, 'roth, 95 . 

2 , A copyholder in fee by will charges 
his lands with payment of his debts, the 
lands, being in England, the heir an infant 
ia Scotland: the creditors bring their bill 
to have their debts jiaid out of the copy- 
hold fU'emises; the heir appears, and there 
ia as ^uebmeat for waut^'of an answer; 
but tim heir. being an infant, the body 
must brought up to answer, which in 
. this caiscottld not be. The court ordered 
tlio infant to answer by a certain time, or 
sIm oanse why a receiver should not be 
tll^oioted. Legs-THrtdndlfiV.y^.AtQ^- 
p 3. Lord Haidwicke, Ch. dsubted who^ 
' itier en infantf^jeould, be£»ra he causa of 
age, pot i^a new answer, so as to hear Ihe 
cense bver agmn; lor- if there ebould be a 
decree against him on the second faeariwgt 
he may, with »s much reason,, put ia 4 


third answer, which would occa|iion infi¬ 
nite vexation. Bennet v. Lee, Dec- iT'd'i* 

2 Aik. 487. 

And see-atso Div. XXI, (post). 

4. An infant was ordered to put In his 
answer to a supplemental bill by guar¬ 
dian, and without oath. In the assign¬ 
ment of the guardian and the answer, his 
Christian name was spelt Seagravej, instead 
i)f Segravt. On motion, the six clerk 
was ordered to file the answer, notwith¬ 
standing the variance in the name. Fair- 
cloth yMVehb, 5 Mad. 73. 

(And .see Tit, Infant VIII. (5) ante.) 


(c) ——— Defendant Feme Covert. 

1. A wife to answer without her bus- 

baud, he being beyond sea. ■Poi'tman v. 
Fopbam, 'I’otb. 13. 

Bell V. Hyde, Pre. C. 323. 

2. And where a feme covert defendant 

lived upuit from her husband, and the 
court thought the husband not chargeable 
for the matter in question: she was or¬ 
dered to answer separately. Plomcr v. 
Plomer, 1 C. R. 68. 

3 And where a feme covert, her bus- 
band being out of the jurisdiction, appear¬ 
ed and obte'ucd an order to answer sepa¬ 
rately, she was held bound to answer. 

Dulois V, Hole, 2 Vern. 613. 

Travers v, Bulheley, 1 Ves. 334. 

1 Dick. 138. 

A husband bringing a bill against 
bis wife, is admitting her to be a feme 
sole, and she must put in her answer as 
such, and no order is necessary. Ex 
parte Strangeways, 3 Aik. 478 . 

5. And jvbcie oPAWwer had beeo pul 
in 00 behalf of a married woman, so made 
defendant, instead of Usuing an attach¬ 
ment, an order was made that she should 
put in her answer. Amlie v. Meilkott, 

1,3 Ves. 266. 

6 . In a similar case, upon a motion for 

commitment of a feme covert defendant, 
for not answering interrogatories, an car¬ 
der was made foi; her to put, in her aoswee. 
Brooks V, Brooks, Pre. Gh« 24. 

7. Where the husband will answer to 
the prejudice of the wife, a court of equity, 
upon motion, will give leave fMc ben to 
answer sepataidy. Anon* > 

2 £q. Ca. Ab> 

8. Baronswdfefxvbd^daul^lft 
thfl feme, mast aBswei;,.aItb<i«8b^tba 
swer cannot bo read a^^st Iba^bushaud* 

I and It mu; ha doubtful whetlm. U can he 
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reiul agMnst her if she survive. IVrot- 
fedeif y. Bmditkt 3 P. W. 238. 

9 . But the feme is not bound to answer 
the bill subjecting her to a forfeiture, 
though the husband bad submitted to an¬ 
swer. 

■ 1C. A wife, whose conscience is hurt 

by the answer drawn up by the husband, 
will be allowed to answer distinct from 
him. Ex parte Halsam, 2 Atk. 50. 

11 . Where a husband by menaces, pre¬ 
vails on his wife to put in an answer, he 
may be punished for u contempt A Ibitl. 

12 . Motion by plaintiff fora separate 
answer by a ferre covert, upon the ground 
that her husband was a prisoner in the 
King’s Bench, refused. Aiion, 

2 Ves. J. 332. 

13. Where the wife lived in adultery 

with the plaintiff, the husband was allow¬ 
ed to answer separately from her. Ckam- 
bert V. BuU, _I Anst. 26'9. 

See also Tit. Baron & Kr m e VII.p. 125- 


(d) 


-Defendant a Foreigner. 


1 . A foreigner unacquainted with Eng- 
iish, may obtain an oviler to answer in 
his native language. 2 Turn. Prac. 314. 

2. Where a foreiguer puts in an answer 

in his own language, a sworn translation 
must be filed with it. Simmomls v. Coun¬ 
tess du Barrc, 3 Br. C. C. 

(t) Orders for Time. ^ 

1 . A defendant is entitled, as of course, 
to three order-s for time to answer. 

Prac. Ueg. 15 

2. By general order, 2 Sd Jan. 1794, the 
defendant, upon obtaining a third order for 
time to answer, must enter an appearance 
with the registeiHi consenting that a serjeunt 
at arms shall go against him, as upon a 
commission of rebellion returned non est m 
ventus, in case of a non-compliance with 
the order: and on the second application for 
time to answer an amended bill, or after 
exceptkHu aUowed, defendant must- con¬ 
sent to the same terms; but this order not 
to esfichide an application to the court, ua 
devapeeial circaolstattcea. 4 Br.C.C. 544. 

; Sb WfacreapaerisdefendtGQt,intlieca8eB 
Spoiled in the general ord^ upon appU< 
catioa Sat tiuM to. answer, tte defendant 
shall-enter his appearance: and under- 
tdM,that if the anuner » ant pot in, a 
■wfcmtiation absolntn shtdl^ gOk 

&peger ns Lemd Anmdil. }>.„ 

1 ftawfen4. h»d Jrtmdel, j °^* 


4. 'I'he defendant, after the tbfee usual 
orders for time w answer, put in an inaufii- 
rient answer; aft, having submitted to an¬ 
swer exceptions, obtained an order for 
.six weeks* time, to put in a further an¬ 
swer : the court would not discharge the 
order for irregularity, but thought it should 
be peremptory. Hinckley v. Tomkinson, 

^ 1 Cox, 177 . 

5. Defendant submitting to exceptions 
is not entitled to further time under tbe 
general order, 23d Jan. 1794, having pre¬ 
viously had three orders for time, and con¬ 
sented to a seijeunt at arms, as required 
by that order. Fortier v. De la Cour, 

8 Ves. 601 . 

6 . Defendant pleaded and plaintiff a- 

mended his bill, paying costs. Such ameod- 
ed hill IS not within the general order, 23d 
Jan. 1794 , and tbe defendant therefore is 
entitled to the same orders for time to an¬ 
swer as upon an original bill. Spencer v. 
Bryan, 9 Ves. 231. 

7 . A defendant, afiar exceptions allow¬ 

ed, and not having previously come undw- 
terms, is entitled, of course, to one order 
for tirnr; the general order ol 23d Janu¬ 
ary 1794 , not attaching before the second 
apphcution for time to answer an amend¬ 
ed hill, or after exceptions allowed. Welk 
V. Foxvcll, 17V’es. 113. 

8. Where the court refused to vacate 

the enrolment of a decree by default, dis¬ 
missing the bill with costs, and a new bill 
was filed for that put pose, the court grant¬ 
ed a motion for time to answer till a oMuith 
after payment of the costs of the first 
cause, adopting tbe practice at law. Pic¬ 
kett V. iMggon, 5 Ves. 702. 

And see Princess of Wales v. The Earl 
of Liverpool, 1 VV 11 .113. 1 Swan. 114. 

9 . After two answers reported insafii- 
cient, tbe defendant is not entitled to six 
weeks' time to answer, and an order, ob¬ 
tained for that purpose, was chsebarged 
with costs. Gregor v. Lord Arundel, 

6 Ves. 1^ 

10. Wbere more than the usual time for 
answering is necessaiy, tbe psopne course 
is to apply byaffidavit, and not put in a 
short evasive answer for the purpose of 
gaining time. TomUn v. Lethbridgei 

9 Ves. »79. 

1 U Order for tame to plead, answer, or 
demur, suist be on condition of. .sot de- 
mtu’ring. alone; and the mere denial of 
oanriaiaatioti» not ao answer within that 
omiii&oot Tayhr v^tMUash 

10 Vs8« 444. 
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liSrllte Court condemned the prac> 
tid^f l^owing as luud^timl of course 
after on Insufficient ansmr ns on the ori¬ 
ginal ant wer. Amn. 1270. 

13. Attb^ Rolls, after insufficient an- 

eweTy an brd«: for time is obtained on pe- 
tiUen, and defendant never gets as much 
os for the original answer. Ibid. 

14. In the case of an original bill, and 
bill of revivor, \mether the original de¬ 
fendant, having bad orders for time'to an¬ 
swer the original bill, can begin again 
with the usu^ course of orders for time 
to answer in the revived cause —Qutere, 
Fallowes v. Willittmim^ 11 \’2s. 306, 

15. Where there were considerable a- 
mendments to the bill, and the defendants 
were aesngnees of a bankrupt who was 
out of the kingdom, the court granted a 

' apecial order for time to answer, although 
tbe usual orders foctime bad not been ob¬ 
tained. Norris v. Kennedy^ 12 .’es. 6'6. 

. 16. Illness is an exception to the general 

rale, that an application for time to an¬ 
swer on special grounds must he made in 
the drst instance before the usual orders 

are obtained. -v. Riddle^ 

19 Ves. 112, 

17. Order for time to answer cannot 
be corrected by extending it to tbe usaul 
order Tor time to plead, answer, or demur, 
not demurring alone. Philips v. Gibbons, 

I V. & B, J 84. 

IS. In a case of doubtful practice, fur¬ 
ther time to answer was allowed, on 
mnus. Boehm v. jPe Tastet^ 

I V. & B. 324. 

19. A defendant, who instituted the 

suit as the plaintiffs solicitor,after several 
^ears not having put in an answer, was 
ord«i‘ed'to answer within a week. Moot- 
Ihm V. Bale, 3 V. & B. 92. 

20. The plaintiS, by an amended bill, 
required the defendant to answer as to 
^(Irtain fsct8,upon the inspection of papers 
stated to be left by the plaintiff in tbe 
han^ of bis clerk in court; tbe defend¬ 
ant, having obtained one order for time, 
waf allm^, on affidavit that the papers 

. vrare nolWt for inspection till some time 
^ eiyn order was ebtmned, so much 
time, in additioo, and that without pre¬ 
judice to the usual order on a second ap- 
phpaliosv additional time was 

ea^pred. Fertumrth y. Yeomans, 

, SMsr.l'dfi, 

' £t. After ileiilqiTer overruled, thi|i|BI^. 
der ftf'a Itiooth’s ^time to plead of 
is of codrse.' Gr^thsv, Wood,. 

1 V.AB. 541. 


22. But in a subsequent case it was 
held, that, after a demurrer overruled, 
time to answer can be obtained only on a 
special application. Jones v. Saxby, 

1 Swan. 194 . (r). 

23. A motion for time to put in an 

answer, made on the same day an attach¬ 
ment is sealed, is irregular; tbe attach¬ 
ment being considernl as sealed, tbe first 
moment of the day on which it issues. 
Stephens v. Neale, 1 Mad. 550. 

24. Where a defendant obtains an or¬ 

der for‘a month’s time, nfter cross bill 
answered, to answer original bill; after tbe 
cross bill is answered, he is not entitled, as 
of course, to any further order for time. 
Noel V. King, 3 Mad, 183. 

25. A subpoena being served on the 
defendant, by leaving it at a house in l,on. 
don, tbougli he resided in tbe country, 
after an attachment issued for want 
of an appearance, he appeared: held, 
that it must be considered as a town 
cause; and an order, obtained fur six weeks' 
time to answer, was discharged, with 
costs, as being irregular. Bound v. Wells, 

3 Mad. 434. 

3,6, The time allowed to put in an an¬ 
swer to an amended bill is eight days, 
but a defendant may within that period 
apply for further lime. Church v. hegeyt, 

2 Price, 45. 

27 . Bnt where the amendment is 
merely by adding a defendant, tbe original 
defendant is not entitled to answer tbe 
amendment, and therefore cannot have 
any order for time. GiU v. Mathews, 

3 Austr. 879- 

28. After exceptions are allowed, the 
defendant has eight days to answer, and 
may then have an order for three weeks 
to commence from the expiration of tbe 
eight days. Oman v. Phillips, 

3 Anstr. 937. 

( f) Signature of Counsel. 

1. The signature of counsel is neces¬ 
sary to an answer, although there is no 
order of the court fequiring it. The an- 
tient and uniform practice of tbe court 
being binding, as ^e law of tbe court, 
without positive order. Tbe old practic.e 
on country commissions was equivalent 
to signature of conasel. Brown y, Bruce, 

2 M«r. 1. 

Andsee Wall v. Stubbs, 2 V, & B. 356... 

2. Signature counsel to answer not 

a|^)earing on the record, ’the defendant 
most apply for leave to amend. Harrison 
V. Deluumt, . 1 Price, 108. 
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(g) Oati and Signature of Defendant. 

1. Members of a corporation, charged 
as private persons, answered upon oath. 
IVarr v. The Company of Felt-Makers, 

Toth. 7. 

3. A Bishop to answer upon oath. 
Mayor of Samm v. Epis. Sarum, Toth. 12- 

3. The Mayor, or other individual 
member of a corporation, trustee of a 
rent charge out of the estate of such 
member fur a charitable use, must answer, 
not only with the rest under their com¬ 
mon seal, but also individually, a charge 
of having destroyed or cancelled the deed. 
Dummer v. Chippenham Carp. 

14 Ves. 254. 
And see Anon. ' 1 Veni. 11 7 . 

4. Answer and plea, returned as an an¬ 
swer only, rejected, the plea not being upon 
oath, but without costs, because the com¬ 
missioner's fault, and not the defendant’s. 
Jefferson v. Dawson, 2 C, C. 208. 

5. A (juaker was allowed to put in his 
answer without oath or affirmation, where 
the bill appeared irivolous, and the defend¬ 
ant had been committed. JFuod v. Story, 

IP. W. 781. 

6. Where an answer was put in on affir¬ 
mation, the court refused to take it off the j 
file, upon the ground of the party, whose 
answer it was, not being a quaker, as by 
the answer he undertakes that he is a 
quaker, at the hazard of an indictment 
fo; perjury. Marsh v. Robinson, 

2 Anslr. 479- 

7 . A jew was orc'jred to be sworn to his 
answer upon the Pentateuch, and the 
Plaintiffs clerk to be present. Anon, 

1 Verii. 263 . 

8. Where A. being beyond sea, sues B. 
at law', and B. brings a bill against A., 
the court will not allow the attorney of .4. 
to answer for him without oath. Anon, 

1 P.W.523. 

9. The court refused to order an an¬ 
swer prepared for five defendants, to be 
sworn tp as the answer of three of them 
only. Idarris v. James, 3 Br. C. C. 399. 

And see also Cooke y. IVeslal, 

^ 1 Mad. 265 . 

Cope Parry, 1 Mad. 83. 

10. A join, and several answer, includ- 
ipg ^ ip fhe title persons who , declined 
joimpg in it, was on motion ordered to 
be received as the answer of those who 
swore it, without striking out the names 
of those who declined. Done v. Headf 

. . 2V. &B. 310. 


11. Under special .cilcamstauliM, and 
by consent, the six clQ-k was %ect^ to 
receive the answer to a bill of for^kinre, 
though not signed by the dimpiuant. 

——— v<^I^c, ^ 6 Ves. 171. 

1 2. Ordered, that tl^kix clerk may re¬ 

ceive the answer without signature, the. 
defendant having gone abroad, and forgot¬ 
ten to sign it: the motion was consented 
to. - .— V. GuiUim, 6 Ves. 285. 

13. Order to take the answer of two 
defendants out of the jurisdiction, without 
oath and signature, upon affidavit of their 
father, that he had authority to act for 
them. Harding v. Harding, 

12 Ves. 159 . 

14. Answer of a defendant abroad (not 
required to be on oath) ordered to be put 
in by a person having a general power of 
attorney to defend suits, &c. without sig¬ 
nature. Bayley v. De Walkiers, 

10 Ves. 441. 

15. Motion by the plaintiff, that the 

answer of defendant, a mere trustee, 
without interest, in a state of incapacity, 
should be taken without oath or signature, 
refused, as it would not, in fact, be the 
answer of such defendant. The proper 
course is to have a guardian appointed., 
inison V. Grace, 14 Ves. 172. 

16 Order, on plaintiff’s motion, that 
defendant shall be at liberty to put in bis 
answer without oath or signature, is of 
course, if defendant is in this country, but 
if abroad his consent is required. Codner 
v Hersey, 18 Ves. 4ti8. 

17 . If a defendant have only signed 
one (the first) skin of his answer, which 
is an irregularity, the court will not order 
it to bo taken off the file, but will permit 
the deiendant to sign the others. And if 
he reside in the country, they will give 
him an opportunity of coming to town 
for that purpose. Clarke v. Mansfield, 

^ 3 Price, 605. 

IS Where an answer is amended, 
though but in the title, it must be re- 
sworn, or if put in by a peer, it must be 
again attested upon his honor. Peacock 
V. The Duke if Bedford, 

_ I V.&^k 186. 

(See also at to the Anstoer of a Peer,' 
Div. LX., post.) 


(h) fVhere and in what manner taken by 
Comuatsion. 

.1. A defendant may have a coDunis- 
aidi to take his answer without motion or 
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order; bot a commissjkw to ta)(e bis plea, 
aiDsarer, dcoitm^r, || a Ipecial com* 
md can only be obtained on 
mo^ba^'^d is never granted after a con* 
tempt *BrmgktoA v. Jonetf “4 

3 Mad. 42. 

3. Afeer the defendant is in custody 
opo'n an attacboient for want of an an* 
swer, he may obtain a commission to 
ta^e bis answer, on motion, and without 
consent. Mainwaring v. Wilding, 

5 Mad. 41. 

3. Exectitio isiius breris, 4 o. omitted in 
the return of a commission to lake an an¬ 
swer, supplied l>y other words in the re¬ 
turn. Penn w Chctle, 1 Vero. 41. 

4. The Court directed a commission 

to the East Indies, to take the answer of 
the defendant to the cross bill, who was 
of the Gentoo religion, and empowered 
two or three of the commissioners to ad¬ 
minister such oath, in the most solemn 
manner, as in their discretion should seem 
meet: and if they administered any other 
oath than the ebristiau, to cert;ll^ to the 
Cauft what was done by them. Ramkis- 
mmseat v. Barker, 1 Atk. ip. 

5. By general order 27th April, 1748, 

^ answers or pleas taken by commission, 
mst be signed by the parties swearing 
them, in the presence of the commis¬ 
sioners. 2 Atk. 28.9. 

6 ', Commission to take an answer of a 
perton residing in an enemy’s country, 
n^t be executed in that country. 

—— V. Romney. Ambl. 62. 

7. Where a commission is executed 
abroad, the sending it out and the receiv¬ 
ing it back again, must be proved by affi- 
fevit. BourdUlon v. Atteyne, 

4l3r. C.C. 100 . 

8. Ah answer taken by commission 

abroad,, was ordered to be bled without 
the usual oath of the messengei, under 
the circumstancef, it having been opened 
by the defendant's solicitor by accident, 
and afterwards read in the presence of the 
plaintitf by agreement, with a view of 
having it bled by consent, and the answer 
being identified, and its being opened ac- 
cotuited Ibr by the affidavits of the mes¬ 
senger, &C, and the further irregularity 
being cured by the consent. Cox v. JVeto- 
man, 2V. & B. l68. 

9. Where a contnrission issues to take 
^hhnswer of a foreigner, a power to take 
it throngh an interpreter, when necessary, 
ifaiftnlkByiinphed. houshmatt v. Krycmi. 


10 . If the commissioners certify that 
the defendant was duly sworn to such an¬ 
swers in presence cf the commissioners, 
and it appears by the affidavit of a com* 
missioner, that the interpreter was duly 
sworn, and that he believes the defendant 
understood the contents of the answer, it 
is sufficiently verified. Ibid. 

(t) Amendment of. 

1 . The court permitted a defendant to 
amend her answer before replication, up¬ 
on affidavit that the matter mistaken was 
added in the margin of the draft, after she 
had perused it. Chute v- Lady Dacres, 

lC.C. 29 . 2Freem. 173. 

2 . Defendant by answer consented 
that an award ma^e by her father might 
be confirmed; an application to amend 
her answer, upon affidavit, that she had 
never read the award and that her an¬ 
swer was prepared by her father, who had 
wronged her in the award, was lefused. 
Harcourf. v. Sherrard, 2 Vern. 434. 

3. Answer not permitted to he amend¬ 

ed by slriking out the admission of a fact, 
but otherwise of a matter of law. Pearce 
V. Grove, Amb. 65. 3 Aik. 522. 

4. Where tlio execator, in his answer 
to a bill by the next of kin, waved the 
benefit of ‘he surplus by mistake of the 
law in that point, ihC' court refused 
leave to amend his answer, though he 
proved the testator intended he should 
have the surplus. Rawlins v. Powel, 

1 P. W. 298. 

5. Liberty given to take an answer ofl' 

the file, and to put in a new answ'er, upon 
a discovery, that the defendant at the 
time was ignorant of bis interest. Alpha 
v. Payman, 1 Dick, 33. 

O'. Where the defendant, upon the ad¬ 
vice of her counsel and solicitor, admitted 
assets, upon an idea that the account 
when taken would be found in her favor, 
and the Master reported her indebted in a 
sum twice as much as her whole proper¬ 
ty, the court, upon the affidavits of her¬ 
self, her counsel, and solicitor, allowed her 
to amend, by qualifying the admission of 
assets in her answer. Dagly v. Crump, 

I Dick, 33. 

7 . Where an executor in his answer 
admits assets sufficient to pay debts and 
legacies, it shall hind bitn even in a suit 
.subsequently instituted. Roberts v. Ro¬ 
berts, 2 Dick, ms. 

I And see Porster V. Forster, 

• - 2 Br, C.C. 619. 
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B. There are no certain rules about 
aoiendments of answers, for the amend- 
tnenls are in tbe discretion of the court. 
Woodgnte v. Fuller, Barn. 50. 

9 . An answer may be amended, eveti 
after a prosecution for perjury commenc¬ 
ed against the defendant for what be has 
swota in his answer, where it plainly ap¬ 
pears to he a mere mistake. JinU. 

And s(c Faux v. Lord Waltham, 

1 Br. C.C. 4).y(«). 

10 .Alter healing and decree, an an¬ 
swer was allowed to be ameiidetl, on alli- 
davit of the solicitor and his clerk that 
'.lie mistake was in engrossing the answer 
train the draft, and the draft produced. 
Couniiss of Gainsborough v. Giford, 

2 P. W. 421. 

11. The defendant in her answer ic- 

fi'ired to niaiiiage articles cxccitid m 
Spain, and so subjected lieiself to an or¬ 
der for iheir produciioii. The custom of 
S|iain ir, lo deposit ai tides and deeils iii 
places appointed for that purpose; leave 
was give;) lo amend ilie answer by stal¬ 
ing such custom, and that the arlicles le- 
ferred to wore, sti deposito.l. Wharton v. 
lyfiarron, 2 Atk. 

12. Wtiere a defendant has inisUiKen a 

tact or a dale, the court will give him 
leave lo amend his answer Jhid. 

13. Answer was allowed lo be amended, 

bv inserting and adding farts. Iltdjhnl v. 

Wharton, 1 Dick. S4. 

14. Defendant after putting in an aii- 
•-wer discovers a new iiiie; tbe court re- 
fus-“d lo allow the defendant to put in a 
now answer, but ordered the answer to be 
taken off the file, and the new matter add¬ 
ed. Patters ni V. Slaughter, Aiub. 2<)2. 

1 Dick. ‘ 21 , 0 . 

Bui see A/pha v. Paifman, 1 Dick. 33- 

15. Liberty was given lo iLt detendanl 
to amend his answer, by striking out the 
admission of the plaintitl’s pedigree, alter 
Dublicatiun Kingseote v. Bainsli/, 

2 Dick. 48?. 

And sw Woodgalc v. Fuller, 

-Barn. 50. 

16. Tbe court refused to allow a sche¬ 
dule to be amended, where au indictment 
for perjury bad been threatened, although 
it was clear the party did nut intend to 
peijpre himself, he having no interest 
in 80 doing. Earl Vtrney v. Macnamara, 

iBr. C.C. 419 . 

Vtaot V, Lord Waltham, Ibid. («). 

Ahd see Rowley v. RMI^, 

2 Dick, €77. lCox,28L 


17 . in case ota.ii^^ke ip ^' ^swer, 
it was not allowed to be takes^tbeTile^ 
but the defendaut was permit!^.t^file 
an additio^iaf answer, giving the altplana- 
tion. Jennings v. M^on College, 

8 Ves. 79 . 

18. Answer not taken oil'tbe file upon 
mistake, hut a supplemental answer per¬ 
mitted. Dolder v. The Bank of England, 

10 Ves. 284. 

19 - Th' practice formerly of permit¬ 
ting aiiiendinent of an answer in case of 
.1 mistake is altered: now, a supplemental 
answer must be put in. The afiidavit in 
support of the motion must state, ibal 
tile defendaut, vvlien he put in his answer, 
did not know the circumstances upon 
which he applies, or any other circum¬ 
stances upon which he ought lo have stated 
the fact oUierwise. IFctlsw Wood, 

10 Ves. 401. 

.’0. L< ave to inneiid an answer is gene¬ 
rally relui-i'd. the course, being to |iermit 
an udduiona! ansvver lo be filed. Edxcards 
V. 3]‘l,eay, 2 V. & B. 256. 

21 . There are many instances ef per¬ 
mitting answers to be taken off the file 
and lehwiiiti, where there was a mere mis¬ 
take ill ilie name. Griffiths w H ood, 

11 Ves. 63 . 

22. .An amei'dmeiit allowed in the title 
o) an ansvver, from being “ the farther 
answer lo the original amended bill,” lo 
” the farllier answer to the original bill, 
&C. and the answer to the amcinied bill, 
cVc.” but the answer .so amended must, in 
the ease of .1 peer, be again attested 
upon lioiioi ; and in the. case, of a coiu- 
inoii (ioteiiilant, it miist be resvvorn. Pea- 
<•«('/. V I'hc Duhe vj Bedford, 

iV. iyB. 186. 

23 Motion by delendant to take an¬ 
swer, defective iti the title, off" the file, 
ami to amend and resweaij,it, undertaking 
to reswear the same ansvver, allowed, on 
payment of costs. White v.Godhold, 

1 Mad. 269 . 

24. The court refused a motion to amend 
ail answer lo a suit for tithes, after rep^ca- 
tion, by slating a modus, upon alfidavi t that 
defendant had not inserteil it in his answer, 
hecuusc he could not at that time state 
it with sufficient fhecision. Tennant v. 
WUsmore, 2 Anst. 36’2. 

But see Maggridge v. Hodgson, 

2 Anst. 443. 

■ 2.5. The court never permits an ansvver 
to be amended by striking out a passage 
in it: the practice now is to file a supple- 

• ccc 



SOUt Ango>$rt Mafj fk mttt t a l. ' fFBACTICE IV,j Juswerf Svfiatney of'. 


inenti^ antwer. Harm't. Ika^euif, 

8 Anst. 717- 

38! A defendant will not be allowed to 
take bis answer off tbe file, for the pur¬ 
pose of correcting a mistake; the course 
is to file a supplemental answer. Ridley 
V. OheCf Wigli. 32. 

Taylor v,Obee, 3 Price, 83. 

(fc) Farther or Supplemental. 

1 . If a plea or demurrer be overruled, 
the defendant must answer the w'hole bill, 
and the ordinary process of contempt is¬ 
sues to compel an answer, as in other 
rases; but if an answer was file'' with the 
plea or demurrer, the defendant, upon his 
plea or demurrer being overruled, need not 
put in another answer, (ill the plaintiff 
has taken exceptions. Cotes v. Turner, 

Bunb. 123. 

2. A pleaand three insufficient answers, 

whether the defendant is to bt examined 
on inteiTogatories—Quare. Clotworthy 
V. Mellish, J C. C. 279. 

3. If an answer be reported insufficient, 

and the plaintiff obtain an order to amend, 
and that the defendant may answer the 
amendments and exceptions at the same 
time; unless he serve the order before the 
defendant answers, the defendant may an¬ 
swer the exceptions only. Bet hum v. 
Bateman, 1 Dick. 296 . 

4. A defendant may put in a better 
answer the moment exceptions are taken, 
or at any time before an order to “ amend 
and that the defendant should answer the 
amendments and exceptions together’’ is 
obtained. Knox v. Symmonds, 

1 Ves- J. 88 . 

5. And where the exceptions were an¬ 
swered after the motion, but before the 
order was drawn up, it was bdd regular. 

Bethuen v. Bateman 1 Dick. 296. 

Fartridgev.Haycrqft, 11 Ves. 579* 

6 .. In the Exchequer, a defendant must 
give notice that be submits to the excep¬ 
tions, before he can file his amended an¬ 
swer.^ Anon, 1 Anst. 86 . 

And see Edvmrds v. Johnson, 

1 Price, 203. 

7> The original bill brought for dis¬ 
covery only, the amendfi bill prays relief: 
the answer to this is to be considered as a 
pajtt of tbs answer to the original bill, as 
anipeh aa if engrossed in the same parch- 
sn^ aod a part of the same record. HiH- 
yardy, Cresfy, $ Ath. 808. 

8. 'l^e Court, on a special ^ipUeatitWy 


will permit an answer to be filed to an 
amended bill, even after the plaintiff baa 
replied, and called on the defendant to 
join in commission, on an undertaking 
by the defendant to do both immediately. 
Church V. Legeyt, 2 Price, 45* 

9 . Where the bill is amended after 
answer, by adding a defendant, the ori¬ 
ginal defendant cannot answer the amend¬ 
ed bill. Gill V. Mathews, 3 Anst. 879* 

10. The Court will permit a supple¬ 
mental answer after replication, upon dis¬ 
covery of new matter m an account. 

Maggridge v. Hodgson, 2 Anst. 443. 

(0 Sufficiency of. 

(Sec also Tit. Plkading 1. a. p. 335.) 

1. When the first answer is reported 
insufficient, the defendant, if he answer 
again without excepting, is to answer all 
the points excepted, though the same ex¬ 
ceed the bill. Crispe v. Neville, 

1 C. C. 60. 

2. S. gave a bond to pay ^800 a- 
year to H. during S.’s enjoying the office 
of ———— or whilst any body held it 
in trust for him; H. puts the bond in 
suit. S. briiigo a bill for injunction, and 
a cross bill is brought by H. to discover 
whether F. held the office in trust for S.; 
S. insisted in his answer he was not 
obliged to discover what would subject 
him to the incapacities of the several acts 
to vacate a seat in parliament on a mem¬ 
ber’s accepting a place: he is not obliged 
to make the discovery, and he did right 
in answering, for he could nut have de • 
murred to this matter, because then be 
would have admitted the facts to be true. 
Iloneywood v. Selwin, 3 Atk. 276. 

3 . A defendant is not bound to answer 
what tends to accuse him of maintenance, 
or of buying pretended rights within the 
statute of 32 M. 8. Sltaipe v. Carter, 

3 P. W. 375 . 

4. No person compelled to answer 

what has any tendency to criminate him. 
Ex parte Symes, 11 Ves. 525. 

5. Where tbere'is a dispute as to boun¬ 
daries or unity of possession, a defendant 
must set forth how be is entitled, 
penooa v. Borough of- Totness, 

2 Atk. 119, 

6. Defendant is not compeUable to 
discover any thing which is wholly imma- 
terkl to the relief prayed, Agdf vsi 2.!^ 
Regent's Canal Company, Coqp. IIJL 

7. Where sums are 8 piHafi«;;ally charged 





in tbe bill ^ have* jMn t^eiwed by the 
defendant; fae'daiust aiHwer apeetfieaHy 'to 
tbeb); and it is not sufficient «b refer to 
ii schedide-of all sttitts received. Hep~ 
hum Vi Dutmdi .''1 Br, C, C. 503. 

3 . Defendant stating by answer a 
purchase forvaltiable consideration, with* 
out notice/ 8 lfe.lt not be compelled to an* 
surer forttoei*, Jeri^d^* Saunders, 

: ' ' 2 Ves. J, 45i. 

9. Where a dwcovery is sought (tf a 

correspondence, if the defendant set forth 
extracts of letters, and swiiar that those 
are the only parts of the correspondence 
upon the subject, it is sufficient, Camp¬ 
bell V. Frtnchf 1 Anst. 58. 

And see Moodalap v. Mutton, 

1 Br.C.C. 4.7!. 

10. It is no answer oti exceptions, that 
the defendant is a mere witness, and 
ought not to liave been made a party: for, 
hiivtngsubuiitied to answer,he must answer 
fully. CooksoH V, Ellison, 

2 Br.C.C.252. 

11 . Though a defendant might have ob> 
Jected to answer, yet, if he answers at all, 
he must answer fully, Taylor x, Milner, 

J 1 Ve8.41. 

See also later cases establishing thW 
point. Tit, PleaIxtig, p, 336, ante, 

12 . A demurrer, together with a mere 
denial of combination by answer, does not 
satisfy the undertaking not to (iemiir 
alone. Leex.Pascoe, i Bi.C, C. 78 , 

Stephenson \\ Gardner, 2P. W, 2S0'. 

JjOHsdown V, Eld 'non, 8 Ves, 526', 

Taylor X, Milner, lOVes. 447, 

13. But ail answer, though very 'iisuf- 

firient, is a satisfaction uf the condition in 
tbe order not to demur alone. Tonikin 
V. Let/lb. tdee, 9 V'es. 1 7.0, 

Baker x. Mellish, 11 Vcs. 73. 

(m) Where binding, and against whom read. 

{And sec (t) p. 376'.) 

1. I'lu. defendant by answer Bccuses 
Ihimself and bis co-defendant, and is be¬ 
lieved against himself, but not against bis 
fellow* Michell v. Webb, Toth. 10 . 

2 . A co-defendant’s admission, to tbe 
advantage of ;he plaintifi', will not make 
his case better. Lockwood v. Ewer, 

1 Atk. 303. 

3. No defendant 6^ his answer can 

affect iBe rights of otbbr parties. South- 
cot x.WtAlutn, 3 Atk. 232. 

^ 4. . j^e answer of one defendant is not 
cvldenee Cjl^nst another. As to ^he answer 
of a mere trustee, against whom the piain- 


tHT does not dodre a persnfMil dctfesc— 
Quatre. Morse v. lio^l, 12 Ves. 3'&5, 

5, Where a drfendant by jiis . answer 

alleged that he was in years,, and could 
not remember tbe subject matter of the 
bill, but that another defendant as bis 
aiturney, transacted tbe matter charged; 
the Court thought, this referring to the 
co-defcndant's answer was sufficient to 
allow uf Its being read against the iirst 
defendant. Anon, 1 P. W. 300. 

6 , Where a defendant disclaims all 
right, you cannot reaa bis evidence as a 
pn»of of your own right, t»i the prejudice 
of anuiher defendant. HU! v. Adams, 

2 Atk. 39. 

7. Tbe answer of a superannuated per¬ 

son put in by grardian, shall be read 
against him as an answer of one of full 
age; «ecMs of an infant who is to have a 
day to shew cause. Sir Richard Leving v. 
Lady Caverly, Prt*. Ch. 229* 

8 . An infant’s answer cannot be given 
in evidence against him, because it is not 
the infant’s answer, but the guardian’s, 
and the guardian is sworn and not the in¬ 
fant. IFrottesley v. Bendish, 3 P. W. 237. 

9. An answer, purporting to be the an¬ 
swer of a minor, by his mother and guar¬ 
dian, may be read against the mother in 
another cause, ivhere she is defendant in 
her own right. Beasley v. MogrtUju 

2 S.& Cr34. 

10 , A suit against a feme covert as ex¬ 

ecutrix and her husband, and after publi¬ 
cation passes the husband dies, the wife 
shall be bound by her answer; though it 
might be otherwise in case the wife’s 
inheritance was in question. Shelbcrry v, 
Briggs, 2Vern, 24y, 

I U Semble, tbe separate answer of a 
feme covert may be read against her, Le 
Neve V, Le Neoe, 3 Atk, 648. 

And see Wrottesley v. Bendfsh, 

3P.W.238. 

12 . But not against her husband, co¬ 
defendant, Anon, 2 C. C, SQ. 

Wardv. Ward, 2 C, C, 173. 

W rottesley v, Bendish, 3 P, W. 238, 

13. Where a witness was examined, and 

his evidence read at tbe hearing; and, dur¬ 
ing an appeal froiti tbe decree, in answer 
to a bill exhibited against him, be bad 
discovered his interest; tbe answer was 
allowed to be read upon the appeal. Need- 
ham V, Smith, 2 'Vero. 463, 

14. Defendant insisting upon the sta¬ 
tute nf frauds, admissions by the answer 
are immaterial, Blagden v. Bradbear, 

12 Ves, 466. 
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, All admission of assets b\ an ix- 
ecolpr, IS ivavrd by the plaintifis going 
into an account of assets, 11 aU v. Bmhby, 

1 Br. C C.484. 

" And iu p. 376, anU 
1 <>. WJwre the answer to a oiU foi di«- 
coyery only, is used as e\ideuce, the whole ! 
must be read , and where rtluf i** piajfd 
by the bill, and the answei lepiitd to, iht 
plaintiff, itidmg cidmi.jbions lio a the in- 
swer, must piocetd to the poiiii Ution of 
the iuiiu(diatt Mihj( (t to wliuh tin dt 
i'endaut is answtrin^, ceon'in^ o the 
course of ovidmct at law but this dot o 
not apply to datuict laUttr, ladi/Oi- 
mondlliifchiinon, IJ 17 

17, '' here an injunction is obt and 111 
the absent e of out of tl tit Itiid iiit-' 
ubroiul, on a inoli m to (ImImi^ tint 
ordei till iinswii at the oth 1 lUieiduil 
cannot bi u id. i)t Taints (tti tl 

> \I 1 Sl I 

{ifid*t(JtnfittI p lOS, <ni/< ) 

(n) IT ht }c fait It 0(1 thi Itl 

1. 'I he omission of tin i,tnfi i ti 1 
veisf at, the tad ol ai iiisv n is not ai 
gulaiit^ sufficKiit t) h vt It Ilk II ill l* 
file, Anot, ^ 1’ 7 

2- llijjiilailj the inswii at ftt i , 
I’fiY^i o ililtnd all with hii la b a , ■ 
scparili, ou^bt to b am ai i h i 
rant It, but if tin ftmi uttils , 1 i 
aiiswti be put in wi hout urh on' i ri 
the smit be a laii aid lion st iis'M 
and delibeiatil) put 111 with the 111 ml 
of the husband, and tin pi iintiff arerp's 
of it, and icplus t > iv, the ( oiiri will m t 
at.tlie motion of the v\,t( ti hii exiciilors 
set i||^]de DuhofUtt Ini v laJhf 

2 \* \\ 371 

3 The Attorney Ocneidl ni liiseli 
berlv to withdraw his {.i inal iiiswii, 
and pot in another, itisislinr' on 1 paiU' 
culur right of the ciown, i iiiit loit \ 
The AtiojtK I Cniiral, lam. 50o 
4, An answi>• lespectinj lh( liateiin^ 
for boroughs takin ofl thr file Tf uthtn- 
V. Jlankm, 1 Ditk, 221, 

' 5* Where the C'ouiisil j name lo 11 an¬ 
swer has been forged, the C aurt will not 
take the answer ofi the file, if nii iniiotuit 
plaintiff IS likely to soflci hv it. Bull v. 

2 Ansi, 303. 

^ Where an answer is ai tually filed by 
a defendant in contempt, without pay¬ 
ment or tender of<costs of the conteoiptf 
it may be taken oft the file foi irregularity, 
bpt where the plaintift had taken an office 


copy of the an$iyer«he waibeld to be pre¬ 
cluded from treating it a» a oulhty* and 
the Court lefused to myte the order, 5td- 
gut V, 7y#c, 11 Ves, 202. 

7 . 1 he Court will comeumeeipermu aa 
answer to be taken off the fileand resworn, 
wbeie there is a nitre mistake in the 

II line, hut where in the title of the an- 
swLi, the pidiiiiiff W4S misnamed, and the 
(Ufeiid iut wishid to take advantage of the 
mistake lo cm reel the slatenient of a 
i ii t 111 it, the Cniiit held that he was not 

I liDunrl h> the answu so put in, and on the 
' motii M of the difendint, it w is taken off 
Uii hli bv the disci iplion ol a papei writ- 

III Ji ni 1} uitin^ lo be an answer Cnffith 

\ Iht (', II Vis. 62. 

b. \Vb live I It call bo sill an that the 
aiiswti IS a nun dilusiini, it shall be un- 
(iLislond III 1)1 tb( ) raitui to lake it oil 
till fill lontktits Itlltliidgi y \ ts 17b, 

') \ii an-'Wii i iiii'> IV isivf, is to he 
loii-i irid IS no answ Cl,and taken oft the 
(ill bmith SttU, H A. es 415, 

I JU A inoliiiii cannot bt made to laki 
I III iiiswiroti the hie, bioausi it is delu- 
si I, as insw 11 mg only a leu fac ts stated in 
. til lull, cscipiinns must hi taken. 

^ ?lir\li\ liunlit, jMad, 4J7 
11 Ailin ss o 1 (t a snv'h tact, besides 
I III 111 Dial III C( mill) moil, is u compliance 
c IIh ihi II rm no o ikmui alone, ha- 
I (/ \ titllisit, 11 V es. 73 

I iinhi I jittLins.Titltbiidf>i,<)\i" 178 
I ’ \ htu id I 1 'lit, having had an 
mini ill i uiDiith s imx to plead, au- 
swii, 01 ditiui 1 ol dcmiiiling alone, and 
a‘■iihsiquint, pircniptory order foi thiee 
weeks lutlbii lime to answer, hies a de- 
iniiiiii and uiswir, it will, on motion of 
he plamtifi, be taken ofl the file Mann 
V. hi/tg, 18 Ves, 297* 

I id \\he<'i 1 difcndant, attached for 
want of an answer, aitir oideis for tune 
to I le id, answer, or de iniu, nut detnun ing 
dlom, pul in aelimnrtei and answer, they 
I wen < rdcird to be taken oft the hie. Cui- 
ztm V. Di la /out ft, i Wil 468. 

. I Swan. 185. 

14 An answtr, pui porting to be an 
answLi to tlie bill of five complainants 
milv, uheiethiic were six.WtU oideredto 
11 talc not! tie fill, though a tear bad 
(lap id hiknt the objection was taken. 
Cope V Ban If, 1 Mad 83. 

15. Answer taken oft the file, where 

the weirds '* to the bill of complaint of' 
were ouiiUed in the title. Ptefert v. 
2'kompsun, Coop. 849) 

16. An answer, stated to be the joint 
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AppeahffroUt^itr to Wkat Court. 

and several anft^erS of two, but (worn 
oidy by 4>ni^ ord^ad to be token off ibe 
file, with costs. Cooffi v,- IFtstatt', 

1 Mad. 265. 

But tee Ikme^ v,. Jfleaff, 2 V. & B. 310. 

V. Appeal. 

ia) FTom or to what Court it lies. 

1 . No appeal lay tothe House of Lords 

in Ireland, from the judgment or decree 
of any Court in that kingdom. Vernon v. 
Vernon, 1 Br. P. C. 440. 

Governor of Ulster v. Bishop ofDcrrp, 

Slmw. P. C. 7». 
Anneslci/ v. Sherlock, 8 Br. P. C. 3 jy. 

2 . Notwitbstandiug tlie King’s grant 
of tile Isle of Matty an apjieal lies from a 
decree there to the King in Council; for 
the subject cannot be deprived of his 
right to appeal by the King’s grant, al¬ 
though It may contain words expressly to 
that effect. Cliristia/i v. Corrcii, 

I P. W. 330 

3. The Court of Great Sessions in 
Wales, is an independent tribunal, from 
which no appeal lies to the high Court 
of Chancery. Per Im'iI Kentjon. 

Galbraith v. Neville, Doug. 5. (//), 

4. No appeal lies to the high Court of 
Chancery, from a decree in a County 
Palatine. Portiuglon v. Tarhock, 

1 V'ern. 178, 184. 

Jennet v. fiishopp, 1 V’ern. 181. 

But sec Addison v. Hindmarsh, 

1 V'ern. 443. 

5. From the C. urt of Equity, at Lan¬ 

caster, an appeal lies, by act of paiiiument, 
to the duchy court. Addison v. Hind- 
marsh, 1 V'ern. 443. 

6 . No appeal lies to the House of 
Lords, Irotn a sentence by the delegates, 
nor from a decree upon the statute of 
charitable uses. Saul v. Wilson, 

2 Vein. 118. 

Sec contra as to a decree of charitable 
uses, 3 Bl. Com. 428. 

Warren v. North, Show. P. C. 110 . 

7. No appeal lies to the House of 
Ixrrds against an ordur, awarding a com¬ 
mission of idiocy, or lunacy, by the Loid 
Chancellor, Lot^ Keeper, or Lords Com¬ 
missioners oi the Great Seal; nor against 
any proceedings, touching the awarding 
or.refusing of such commission. Roeh- 
fort v..The Earl of Ely, 

1 Br. P. C. 450. 

8. An appeal lies from ecclesiasti¬ 

cal censure, in Scotland, to.the House of 
JMfdnt’Greenshieldv, Magistrates (^Edin- 
hvrgh, 8 Br. P. C. 34.9.. 


9. An appeal lies from a decree madeiit 
the plantations, to the King in coun¬ 
cil only. Fryer v. Bamardy 

2 P. W. 262. 

(5) In what cases it lies, or does not Ik, 

1. Upon an appeal from a sentence^ 
the admiralty ot the Cinque Ports, 
Lord-Warden granted a commission of 
delegates; and ujion a demurrer to a bill, 
for mat tneplaiiitiff did not set forth that 
the Lord-Warden hud authority to grant 
such comnussioii; the court made no 
Older as to that ^natte^but could not re¬ 
lieve the plaintiff, because the appeal was 
not made till fifteen days after the sen¬ 
tence. Denew v. Stock, 

Jltp. temp. Finch, 437. 

2. By ail order of the House of Lords, 

the 24th of March, 1725, the lime for 
receiving appeals is hiniled to five years 
from the signing and enrolling of the 
decree; and therefore, upon an appeal 
brought from two decrees, of the lath 
July 1728, and the 5th l-ebriiary 1731, 
which were enrolled in March 1764, the 
House declared, that the appeal ought not 
to have bern received, and accoydingly it 
was thsniissed. In making this order, the 
House IS said m have considired the en¬ 
rolment of any decree pronounced by the 
Court of Chancery, as lieing, by legal re¬ 
lation, tin act of the same day on which 
the decree was pronounced. Smythe v. 
Clay, 1 Br. P. C. 453. 

3. 'Hie general order of the Court of 

Chiincciy, 1725, limiting the time for ap¬ 
peal to one month, cannot prevail against 
the practice contrary to it. Wood v. 
Grinilk, 19 ^ es^50. 

4. Such deferts in a decreejuPl''the 

Court will rectity upon motion, arc not 
sufficient grounds for an appeal. Jiuniury 
v. Bolton, 1 Br. P. C. 434. 

5. No appeal lies from an order of a 
court of equity to shew cause, beforasuch 
order be made absolute. Nagiev. Foote, 

1 Br. P. C. 439. 

6 . Where a party to a suit sells aod 
conveys all his right and interest under 
the decree to another, lor a valuable con¬ 
sideration, such sale and conveyance is 
an absolute bar to an appeal from that 
decree, Cusack v. Gilbert, 

SBr.P. C.465. 

7. Matters of account omitted before 
the master, shdl nevertbe brought before 

4be House of lAirds, upon alteration of 
circumstances, or any other pretence; for 
their detenninatioii is the dernier resort 
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ieewity to ft iilSej k» that 
tJiero'i^ be tw rebearhigJbdfore Uiem. ' 

Countm Radnor v< Childs 

8 Br. P. C. 348. 

'8.' It is not a ground of appeal that an 
aceotiQt ttias riot directed, which was not 
ed by the bill, nor asked for at the 
ing bfelow. Chamhy v, l^rdlHinsany, 
2 S, & L. 690. 

• 9* Generally, there can be no appeal tor 
costs only. Wirdman v. Kent, 

2 Dick. 594 . I Br. C. C. I40. 

* Byre v. fameU, 8 Br. P. C. 349* 

10. But this r^e is not to be strictly 
adhered to, where"thc appeal for costs af¬ 
fects the merits of the case, and a sound 
distinction can be made; as where a fair 
encumbrancer, having a lien for his costs 
^ well as his demand, is decreed his de¬ 
mand only. Owen v. Griffith, 

I Ves. 249 . A mb. 520. 

11. And where the costs wb'ch ought 
to have come out of the trust fund, were 
given by the decree out of the general 
personal estate, according to tKe specific 
prayer of the bill, the decree upon appeal, 
though affirmed in other re.spects, was 
corrected in that particular, being consi¬ 
dered as relief epecificaliy prayed, and 
therefore not within the rule against ap¬ 
pealing for costs only. Jenour v. Jenotir^ 

. 10 Ves. 562 . 

For other Exceptions, see aho Tit. Ap- 
rCAL, p. Q9,anfe, and Pitt v. Page, 

I Br. P. C. 1. 

}3» It is a known and established rule, 
that an appeal does not lie against an or¬ 
der made by the consent of parties. Toder 
V. Sansam, 1 Br. P. C. 468. 

appeal does not lie from a de¬ 
cree iP|crinsentt and although the par ty 
did not'actually give his consent t his re¬ 
medy in such case is against his Counsel, 
&c. Bradish v. Gee, Arab 229* 

Doming v.Cage, 1 Kq. Ca. Ab. 166 . 

14. Ah appeal is not barred by consent 
tv an order qnder the decree, but the order 
oii^t to be inserted in the petition of ap- 
pml. IFood V. Gr^tkf 19 Ves, 550, 

15. Where a defendant appealed from 
a decree ofataiped against him upon de- 
fauk. of appearance at the hearing, the 

of Lords dismissed the appeal witb- 
oBtgoi^ into the merits, being in the 
OftlBris^ fto original hearing, , Dean v, 

: ■ 1 Dfek.287. 

V. Cmyngim% 

.... i/ .^b. 91. .r, 

l$rf!roai,'a4ecrooftt the ftoU«,affiin)ed 
fhere on a re-besring, an atipeal lies to the 


Lord Charirellor, Parker v. 

. 2. C,C,fi50. 

Falkland v^Ckt^, 5Br,I^C.478, 

Prawn v, Higgs, 8 Ves, 56l. 

17. An appeal lies to fhe Chaftcellm' of 
the Duchy of Lancaster from a decree of 
the Vice-chancellor, dismissing the bill, 
although such decree has been affirmed 
on a rehearing. Omerud v. Harden, 

5 Ves. 722 . 

18. An appeal from the Hulls to the 

House of Lords will not lie until the de¬ 
cree is signed and enrolled. Cmyngham 
V. Cmyngham, Arab, 91. 

Morse V. Dubois, 8 Br. P. C. 849. 

19 . Semblc, there is no standing order 

of the House of Lords that they will not 
hear an appeal, unless the cause has been 
argued before the Lord Chancellor. Brovin 
V, Higgs, 8 Ves. 565. 

20. Wherever there is a caveat entered 
to prevent a decree being enrolled,^ them 
ought to be a rehearing before an appeal. 
Clerke v. Moor, 8 Br. P, C, 349. 

21. Where it was agreed by both par¬ 

ties, that the bearing and determining the 
denitirrer to a bill ol review in this caas^ 
would take the whole term; and each side 
was determined to appeal to the (louse of 
Lords, the Lords Comnusaiooers aUowed 
tbedemurrer,withuutgiviDg the least scin¬ 
tilla of opinion. Whittington v. The At- 
torney-General, 2 Dick, 616 . 

{And see further Tit. Appeal, p. 29.) 


(c) For whom it lies or does not lie. 

1 . ^^’here a hill is filed to set aside a 

conveyance Cor fraud, imposition, ftnd 
want of consideration, and for other re¬ 
lief; and the court dismisses the bill so 
far as relates to the conveyance, but gives 
the plaiiitiiT liberty to proceed at law as 
to the other matters, and in the mean 
lime retains the bill as to those matten; 
if the plaintiff neglects to proceed a4 law 
within a reasonalde time, and suffers his 
bill to be absolutely dismissed for such 
neglect, he cannot afterwards complain of 
the decree, by way of appeal. Ro^iervm 
V. Browne, 8 Br. P. C. 997• * 

2 . Persons who were not parties are 

not entitled to an appeal. WWktmso. 
Lane, 8 Br. 

3. Under very special cirewnstanest 
an appeal was ailo sM front an oid daetae, 
by a>perton who waisesithn’ipity nmrpiivy 
to tlM suit ill whieb tbe decceonraii nmdp, 
Vernon v. Vernon, 1 Br. P, C. 440. 
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4>. Where the plaintiff, tenant in tail, 
dies after a decree of dismissal, bis issue 
may appeaL 'Otborne v. Uther, 

e Br. P. C. 26 . 

5. An appeal lies at the suit of a te¬ 
nant in tail in remainder, against a decree 
affecting his rights, hud against a prior 
tenant in tail: and such remainder man 
may file a supplemental bill to make him¬ 
self party to the former sim, for the pur¬ 
pose of appeal. Giff'ard v. Jlort, 

1 S. & L. 386. 411. 

6 . Even creditors, not parties to llie 

suit, but who come in tindt-r tiie decide, 
may appeal, or have the cause rtheard. 
Ibid, 1 S. & L. 40.9. 

(And see further, p. 30, ante,) 


(d) Evidence admissible on. 

1 . On the hearing of all ffppeals this 

principle prevails, that no evidence can be 
received which was not laid before tlic 
court below; nor can any evidence whicb 
was received below he tplijected to above, 
unless the admission of improper evidence 
be among the points of appeal. Eden v. 
Earl Bute, 1 lir. P. C. 465. 

Baesh v. Moore, 3 Br. P. C. 546. 

2 . Upon a bill of appeal from an infe¬ 

rior court of equity to the high Court oi 
Chancery, you nei^ not assign particular 
errors, as you must do upon a bill of re¬ 
view ; but you cannot examine de novo 
upon either of those bills; though in the 
Spiritual Court they examine over and 
over again upon new aliegations. Addi- 
son V. Hindmarsh, 1 Vern. <i*42. 

3. On appeal from the Rolls lo the 
Lord Chancellor the cause is open, and 
the party is at liberty to read new proof, 
and offer what he can against the decree. 

Needham v. Smith, 2 Vern. 463 

Wright V. Pilling, Pre, Ch. 496. 

Gilb. Eq. Rep. 151. 

4. New evidence may be read upon an 
appeal from the Rolls, it being in truth but 
a rehearing. Buchnaster v. Warrop, 

• 13Ves.456. 

5. On an appeal from theRolls, the dp- 
peilantmay be let into new evidence which 
was not read there, provided be will give 
ap hk deposit. Hedges v, Cardonnel, 

1 Atk. 408. 

8 , ^pon an appeal from the Rolls to 
tfaeCHiiiieallor, or from the Chancellor to 
the' House of Lords, tio new matter, not 
in iMue ia the csnselHdow, can be ineist- 
ed;^ Tkompton-si, Waktr, Pre,Ch. 295. 


7. No point ought to be jnskted on 
upon appeal, that was not mention^ he*. 
low. Chamlty v, hard Hunsany, 

2 S. & L. 690. 

S. And where the petition of appeal in¬ 
troduced a variety of representation not 
■nude in the . court below, it was ordered 
lo be taken off the file with costs. Wood 
V. Griffith, 19 Ves, 550. 

(c) Staying Proceedings during. 

1. The Parliainrnt being prorogued, 

you may proceed in tlie account in this 
court, notwiihstuiiding the appeal, Pqp- 
ham V. Bamf I fit Id, 1 Vein. 344. 

2. All afipeal to the Han.sc of Lords 

does not stay proceedings in the court be¬ 
low. IVanlcn and Minor Canons oj St. 
Paul’s V. Morris, 9 316 . 

3- General lule, that an appeal does 
not stay proceedings witliout a special 
ground. Gxeynn v. Lethbridge, 

14 Ves. 585. 

4. Few cases of staying proceedings 
under a decree pending an appeal, unless 
upun irreparable mischief. Wood v. 
Gi iffiths, 1 9 Ves. 550. 


(Ate further Tit. Appeal, p. 30, ante.) 


(/) Withdrawing. 

1 . Order on motion and consent tiiaia 
petition of appeal troin the Rolls might be 
withdrawn. Thomson v. Thomson, 

10 Ves. 30. 

VI. ApPKAKAKCt. 

€■ 

( 6 Vc also Slat. 5 Geo. 2, c. 25«) 

1 . An appearance is necessary to a bill 

of r 8 \ivpr. Anon, 3 Atk. 69 O. 

Henderson v, Meggs, 2 Br. C. C. 127* 

2. I f both husband and wife are serv¬ 

ed with a subpoina, or the husband only, 
hut with notice that his .wife is a defen¬ 
dant, he must appear for both, else an at¬ 
tachment may issue; in the first case 
against both, a^ in the latter against the 
husband. Prac. Reg. 37. 

3. The busjbhnd and wife are defen¬ 
dants; he only appears, and demurs: at¬ 
tachment against both. Spicer\, Pahne, 

Cary, 55. 

^ 4. Where the husband k beyund seai,. 
and not anwiwble to the process of the 
court, the wife, in respect of her separate 
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0 »tatft^ tawt apiieur aod answer. Bell v. 
V Ch. 388. Gilb. E 4 . Rep. 83. 

DulMu y, Holct 8 Vei‘n. 613 , 

5. Husband and wife served with sub- 
poQBa abroad, wife comes to England, and 
being taken on process of contempt, puts 
in an appearance for herself only, and olv 
tains an order to answer separately; held 
that she thereby had cleared her contempt, 
but the court would not discharge her ap¬ 
pearance. Travers v. Bulkcky, 

1 Ves. 384. 1 Oick, 138. 

.Appearance by the wife wilhetut the 
liusba'>d may be good, both at Ui'v and 
in equity, l()vl. 

7 . Where the plaintiff showed the de¬ 

fendant the subpa:na,butdeliveied no note 
of the day of appearance, and the same 
did not appear by the label or otherwise, 
and the defendant appealed and found no 
bill filed, he was allowed his costs and at- 
tacbment against the plaintiff- liright- 
maa v. Powtrell, Cary, t-S. 

8 . An irregularity in process may he 

cured, by the defendant’s appearance. 
Floifd V. Nangle, 3 Atk. 5b'9- 

9 . But not if the appearance is entered 

just before the long vacation, for the pur¬ 
pose merely of avoiding an attachment. 
Anon, 3 Atk. 567. 

10. Appearance salves no error in the 
original writ, but error in mesne process 
only. Travers v. Bulkeley, 1 Ves. 381. 

11. But where an order which occa¬ 
sions the appearance is obtained by mal¬ 
practice, the appearance will not salve er¬ 
ror ill the process. Burton v. Mahon, 

Barn. 401. 

” 12. An order was obtained by contri¬ 

vance, upon the statute of 5 Geo. 2, and 
the di^endaiit appeared to the bill; the 
Court,. on application, set aside the or¬ 
der; the appearance to the bill must be 
set aside likewise. Ibid. 

13. An order for appearing gratis, im¬ 
plies the words “ tiMil the detendunt shall 
priay no day fver,” Jerwme v. O'Canvl, 

> 2 P. W, 358. 

lit. Where a defendant is out of the 
juHs^iction nnd cannot be made to ap¬ 
pear; it amounts to the same thing as if 
process bad been taken ou||^ur want of an 
appearance, and carried on to a sequestra- 
tiem., Decent v. Walton, 

# 2 Atk. 510. 

.^^Ifk^Order fop defendant to appear to 
i|)Ccial circumstances,’enlarge 
^ fld Cor Wilkinson V. Cokerf 

_ 1 Dkk. 74. ■ 


16 The Attorney-General ^ua «och is 
always supposed to be in Court, and if he 
will not ap):iear,it must be-oonsadered as a 
nil dicit. The Court therefore refused to 
order the Attorney-General to appear to a 
bill. Barclay v. KumUf 

2 Dick. 729 . 

17 A defendant to a bill, though not 
served with process, may appear gratis, 
and refer it for impertinence. Fell v. 
Christ’s College, Cambridge, 

2 Br. C. C 279 . 

J 8 A party by appearing gratis does 
npl^jiose his right to costs. Botvtee v. 
Grills, 1 Dick. 38. 

19> An infant plaintiff, a ward of the 
court, having married, proceedings were 
staid till the husband should appear. 
Brummele V. M’Pherson, 7 Ves. 237- 

20. An attorney having entered an a|>- 
pearaocc forfij pnriy, not entitled to strike 
it out but on a|i|>licutiou to the Court for 
leave. Menzies v. Itodrigues, 

1 Price, 92 . 

21. Where a .Member of Parliament 
refuses to enter an ajipcarance, the Court 
may appoint a cleik in conn to enter an 
ajjpeatuiice for him. under stat. 45 G. 3, 
c. J24, s, 3. Bead v. Philips, 

16 Ves. 436. 

And see as to entering an appearance 
for o^her defendants, stat. 5 Geo. 2 . c. 25, 
s. 2, .3. 

22. Ordered on motion, that the ap¬ 
pearance of a defendant, brought to the 
bar of the Court by habeas corpus, directed 
to the Sheriff' of Dorsetshire, might be 
entered, and that he be committed to the 
Fleet, charged with his contempt, and 
with the several causes mentioned in the 
Sheriff’s return. Batson v. Maybey, ‘ 

1 I’rice, 6'3 (»). 

VII, Aiibitraxion and Awakd. 

(a) Submission, to arbitrate. 

I. By .statute 9 & 10 Will. 3, c. 15* 
merchants, traders, and others, may make 
their submissions to arbitration a rule of 
any of the King’s Courts of record. 

2 . Submission bond under 9 & 10 Will, S. 
cannot be made an order of court after 
the award is made. Spett^e y. Carptfs- 

. ter, 1 Dick. 66 ', 3 P, W. 361 , 

3. But in a later case the court iMpniid 
to think a submission under the 
might be made a rule of court after tba- 
award made; and certainly a submiuton 
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after the award made, may be made a 
rule of court by coneeat: to be euforced, 
not perhaps by the process under the sta¬ 
tute, but by the cototnon process of the' 
court. Potonollv. King, 6 Ves. 10 . 

4. An award in a cause depending, is 
not within the stat. 9 & 10 Will. 3. Lord 
Lonsuale fV littledale, S Ves. J. 45 J. 

5. Attacbnient against a party revok¬ 
ing a submission to an award by order by 
consent. Hide v. Pe/if, 1 C. C. 185- 

6. Application to remedy a mistake in 

making, a bond of snbmission an order of 
court after the award under it was made. 
Ex parte Ross, 1 Dick. 133. 

7. General reterence to arbitration by 
parties to a suit in equity was made an 
order of a court of law. Whether it is an 
order within the stat. 9 & 10 Will. 3. c. 
15, so as to exclude the equitable juris¬ 
diction to affect the award for mistake of 
the law apparent, and to restrain an ap¬ 
plies :ion to the court of law to enforce it— 
Qurere. Nichols v. Chalie, 

14 Ves. 265 

(5) Award, impeaching or setting aside. 

1. If a submission is to three or any 
two of them, and two by fraud or force 
exclude'^-other, that alone is sufficient 
to vitiate the award. Burton v. Knigh t, 

2 Vern. 515. 

And see Chicot v. l^equesnc, 

2 Ves. 315, 

2. A party submil’iog to an award de¬ 
sired the arbitrator to defer making his 
award until be should satisfy him us to 
some things which the arbitrator took to 
be against him; though this was within 
two or three days before the time for mak¬ 
ing the award was out, yet the request 
not being complied with, the award was 
held ill. dl^ttigue v. Carpenter, 

' 3P.W.362. 

3. If arbitrators delegate their power, 

the award is void for the whole; but merely 
referring eosts to be taxed ts not such a 
delegation as will vitiate the award. Lin- 
gard V. Eude, ^ ' 1 Atk. 504. 

4. Nor where the arbitrators award 
releases, and lea'-e it to the court to settle 
the form of them. IHd^ 1 Atk. 506. 

5. ‘Where arbitrUtors are df 7 eived, or 

where th^ make their award clandestine¬ 
ly, w^bout bearing each party, a court 
of jtmtice will interpose and avoid such 
award: ' v. Ives» ,1 Atk. 64. 

Aw wward aiide opon rdTerence, 


under an order of Court, is held by the 
Court as a decree, and even stronger,^flt^ 
it supersedes pll errors but corruption' or 
partiality. Travers v. Lord St^ord ,, 

2 Ves.' IP. 

7> If arbitrators are mistaken in a plain 
I point of law, it is a ground to set aside 
the award; otherwise, if it bed been a 
doubtful point. Corneforth v. &eer, 

2 Vern. 7«5. 

liidout f. Pain, 3 Atk. 494. 

8. An award, upon a general reference,^ 
cannot be impeached for erroneous judg¬ 
ment upon facts, but may for corruption, 
misbehaviour, excess of power, and mis¬ 
take admitted by the arbitrators; in the 
first tliree cases there must be satisfactory 
evidence against tbe..i, for the court favors 
awards, Morgan v. Mather, 

2 Ves. J. 15. 

9 . Award contrary to law, made under 

a general reference, may be itnpeached, tor 
that is excess of power. Morgan v. Ma¬ 
ther, 2Ve8. J. 15. 

Young V. IPalter, 9 Ves. 364. 

And see Nichols v. Chalie, 

14 Ves. 265 . 

10 . Hut if a question of law is referred 

to an arbitrator, he must decide it, and- 
ihougli he decides wrong, the award can¬ 
not therefore be impeached. Cking v. 
Citing, 6 Ves. 2S2. 

Yotingx. IVuUer, 9 Ves. 364. 

11 . ICvideiice received by the arbitra¬ 

tor, after notice that he would receive no 
more, is sufficient to set aside the award. 
Walker v. Forbisker, 6 Ves. 70* 

12 . It is no objection to an award that 
it was prepared by the solicitor of one of 
the pai lies, or that the reference was not 
made a rule of court till after the award 
was made. Featherstone v. Cooper, 

9 X'es. 67. 

13. l^pon an aw'ard made a rule of 
court of law, one term being that no bill 
ill equity shall be filed, the court of law 
has a discretion to enforce that term or 
not. Lord Lonsdale v. Littlcdale, 

2 Ves. J. 453. 

14. An award made a rule of court, 

under stat. 9 & 10 Will. C, c. 15, may be 
impeached for fraud. Imd, 

15. A parly cannot move to «et aside 
an award, without its being made a rule 
ofBourt. Chicot v. tequesne, 

' 2^68.316.'' 

16. Theih is .no way of impeaching 
‘'an award in the Couri of Cifaticmy, but. 

by bill. Swmpierv.l^f, 2 Dick,474. 

*PDD 
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l^..StfuUt|'ex«s«ptioii&iMy be tekea 
tfii «ti furaid made on ft r^^erence by coo* 
eeat« Squib v. BradthaWf 

1 C. C. 186. 

IS. Ajh award made pursuant to ao or¬ 
der of court, must be confirmed, as is done 
apon ft Master’s report, and rilber side 
baa a Jiberty to except to it. Cresfjf v. 
CarringitUf 1 Vern. 4d9. 

Vernon v. H^clls, 2 Pick. 452. 

19 . And although by the terms of the 
eubmissiun the award is to be confirmed 
by decree “ without appeal or e.'cccption." 

Jitde V. Coothf 2Vein. IO 9 . 

SO. Exceptions to an awaid under an 
order of reference to an arbitiator Ver- 
ttott V. Wellst 2 Dick. 452. 

But see Crci^ v. Cantnglon, 

2 Vern. 79. 

21 . If a matter be refeired to arbitra¬ 

tors by decree or order, merely ad conipu- 
tandum, an exception will he to the a- 
ward, as to a Master’s repot t, the reteiee 
being substituted for a master; but if the 
reference is of all matters in difierencc, an 
exception will not lie. tyoodbndge v. 
Htlton, 2 Dick. 610. 

I Br. C. C.398. 

22. An award on general reference can¬ 
not be impeached by exceptions, but by 
cross motions to set aside or confirm it. 
Knox V. Simmoudi, 3 Br. C. C. 358. 

1 Ves. J. 36y. 

Price V. WiUiam&, I Br. C. C. )o3. 

1 Ves. J. 36'5 

Morgan v. Mather^ 2 Ves, J, 15. 

23. Upon a reference oi ‘‘ all dealings 
and transactions in like manner as if the 
sanii* were rcleried to a IMaster” excep- 
tioii may be taken, with leave of the 
:ouit, and if such exceptions are allowed, 
the court will refer it to a master, but will 
not refer it back to the arbitrator without 
consent. Dick v. Mtlitgan, 

1 Ves. J. 369 (n). 

24. Mattel of exceptions to an awaid 
must be confined to wliat arises upon the 

'face of it, compared with proceedings lu 
the cause, and cannot extend to matter of 
fact, of which the arbitrators are the pro¬ 
per iudges. Dick v. Milligan, 

« 2 Ves. J. 23. 4Br.C.C. 117 . 

• 25« Bat as affidavits cannot be read 
exceptions, if the party proceed 
ppbn charges to be proved by evidencOj^. 
Cttu pnly to, by motion to set aside ^ 
•tUBHl. IbU. 

s . . 

(Set further, p. 33, mU^ 


(c) KimifetJormaMe. 

1 A party to an award made oa 4 
submission in court, pursuant to the stat, 
dies before the money is paid, bat after an 
attachment issued: held, that the award 
is not in the nature of a judgment or de» 
cree, and the non-perfoimauce is in tbe 
nature of a contempt, which dies with 
tbe person, and so no scire Jacias would 
go against the heir or executor, tfebsier 
V. Bvthop, 2 Vern. 444. Pie. Cb. 223. 

2. Wheie a submission to an award has 

been made a rule of comt, it is a con¬ 
tempt of that court to dispute tbe order, 
unless they can shew partiality, corrup¬ 
tion, or misbehaviour in tlie arbitrators. 
Luigood V. Cl ouchef, 2 Aik. 396 . 

3. Wheie ibeie is non-pcrformaace of 

an awaid, tbe proper motion is, that the 
party may stand committed; not for ao 
attachment; and notice of tbe motion 
must be served personally. Knox v. Sm- 
tnons, 3 Br.C.C. 858. 

(d)Arhit rotors. 

1. I'be Court of Ktng^s Dench is the 

proper court to examine into tbe partiality 
of the arbitrators, where tbe award is 
made a rule of that court. Kmmhtre v. 
Young, 2 ISS. 

And tee Gmnett v. Bannister, 

14 Ves. 530. 

2. An arbitrator is not to consider 
hinioeh agent for tbe person who appoints 
him, as the bond says he is an indifferent 
person. Calcraft v. Roebuck, 

1 Ves. J. 22fi. 

3. An arbitrator has power to proceed 

ex parte; if one of the parties, being duly 
summoned, will Aot attend, tbe arbitrator 
IS to exercise bis discretion. fVood v. 
Ceake, 12 Ves. 412. 

4. An arbitrator is not beind to diS'* 

cover upon what ground he made his a- 
waid. Anon, 3 Atk. 644. 


(See further, p. 32. ante.) 


VIII, Attachmew, 

(And see Dhr. XVH. poattj 
(a) Where granted or 

1, Attachment issued against thifwifb 
alone, and not the bnsbancl, lot that the 
would not aiiBwei* ttM lrtstk*iA 
ektr, Tdth, 14. 





S. drfflndaot’s 

eonftfakui &• tod ^a iMnred. fViUtrs 
v. JSeird* Cary, 104. 

S^am v« Maddockt Caiy, ] 15. 

'3. ALtacWeot for putting in a demur- 
rer, insteto of an answer. Farmery, 
FoXf . Cary, 158. Tot. 15. 

Fau^ V!, iC^retP, ^ Cary, 142. 

4.. Attachnnent, against husband and 
wife, for want of the wife’s answer, stayed 
as to the husband, and leave given to at¬ 
tach the wifis. JLeitk/y v. Taylor, 

1 Dick. S73. 

Andsee Div. IV. (c) p. 372. ante. 

5. An attachment for words against 
Uie court, uttered upon service of an or¬ 
der. WUham v. Witham, 

3C. R.4I. 

6. The practice of issuing attachments 

without alfidavit previously tiled, is in op. 
position to the orders of the court, and to 
be corrected in future. Broamhead v. 
Smith, 8 Ves. 357. 

7. The Warden of the Fleet attends the 
Courts of Chancery and Exchequer by two 
deputies; and therefore no attarhineiit 
will lie against him, because be is sup¬ 
posed to be always personally in court. 
It is common to suspend clerks of court 
and the Warden of the Fleet, and in this 
case, upon a motion, the court granted an 
order for a sequestration, which is a kind 
of a suspension nisi. Anon, 

J Mos. 23S. 

8 . An attachment for non-performance 
of an order against jne in the Fleet, is di¬ 
rected to the Warden of the Fleet; and on 
his return, that he is his prisoner, the par¬ 
ty may move for a sequestration. Anon, 

Mos. 301. 

Slrudtndte't Case, 3 P. W. 53. 

9* An oitachment may be granted 
against a solicitor for negligently manag¬ 
ing bis tflieilt’s business. lUyd v. Nanglc, 

3 Atk. 468. 

iO. After service of an order upon a 
party in the cause for payment of money, 
the iM’oper course is an atlachmdnt, and 
upon the return of the attachment, an 
order fur commitment Bowes v. Lord 
Stmthnuny, 12 Ves. 325. 

11 .. Decree fof debt and costs, an at- 
4a(hauh!t for the debt alone, before taxa- 
tioii of posts, and aqotber Lr the costs* 
wtoa.taxed, were both held good. Frazer 

TkAunit 2 Anst 380, 413. 

' ft. Where ft soUti^pr’s hUl of Posts is 

t^ut^towi^iftite ofttto 

’ . . . 


ttoid without prpiittetsiy takifig libt i4ub> 
pmna, but he must drM «erv# his ^itot 
with the order for taxing his -biH of costs, 
and with the Master’s report of such costs. 
Murphey v. Balderston, Barn. ^66. 

phe 2 Atk. 114.' 

13. As to the regularity of issuing an 

attachment upgn service of a subpoena lb 
Scotland— Queere, Bourke v. Lord Mae- 
donald, 2 Dick. 587. 

14. The court, on motion, ordered an 
attachment, the subpoena having been 
served abroad. Scott v, Hough, 

4 Br. C. C. 213. 

15. Attachment with proclamations, 
ordered, on motion, upon service of subpoe¬ 
na in Scotland. Shaw v. Lindsay, 

18 Ves. 496 . 

j6. On a motion for an attachment for 
refusal of production add inspection of do- 
cutneiils, pursuant to order, or for imme¬ 
diate inspection, the defendants objecting 
that the documents contained passages 
improper for inspection; the court refused 
the application for an attachment, but di¬ 
rected the defendants to pay the costs. 
.^ones V. Powell, 1 Swan, 535 (a). 

17* An attachment is considered as 
sealed the first moment of the day in 
which it issues; therefore, an order for 
time to answer, obtained on the same day 
an attachment issued, was discharged as 
irregular. Stephens v. Neale, 

1 Mad. 550. 

15. If an answer is put in the same day 

on which an attachment for want of an 
answer issues, the attachment has prece* 
dence. ' * Ibid. 

(b) Execution and Return of, 

1. A defendant appearing gratis, an at¬ 

tachment being out, was committed. 
Rickets v. StUman, Cary, 57. 

2. The sherilf amerced £5 for return¬ 
ing non est inventus upon an attachment, 
having been in the presence of the party. 
Stradling v. The Earl qf’ Pembrooke, 

Caiy, 62 . 

1 H. Blackal. 468. 

3. On taking a party on attachmenrt 

in execution, the sheriff may insist upon 
security proportionable to the doty, but 
in process the bond is only for £ 40. Dofl- 
by y, Lawson, Pre. Cb. 110. 

4. But the sheriff is not compellable 
to tato toil. Studd v Acton, 

iH* Blackst. 4S8. 



’ . > 




3^^ of, ^R^i|C^||,.i^J . odde. 


^ canootr. a l>ail bond 

jij^n,ai|:..t^tHc]yujB|)t for noo'payment uf 
costs, Jt^iaoch case a tnesaeuger is to 
bring in toe party. Anoftf 

Pre. Cb. 331. 

6 . Order upon the sheriff to pay to 
tho par^ money, under an attachment for 
hot paying costs, jimiu 

"llVes. 170. 

^, 7‘ Every attachment returned, on which 
4 [(n order for a serjeant at arms is ground> 
ed, must be entered in the register’s office, 
i^e irregular. Jame$ v. Philips^ 

2 P. W. 657. 

8 . A coDtenrpt for non-performance of 

an order of court, is a breach of the peace, 
and a man may be taken on a Sunday 
upon an attachment for such contempt. 
Exparte Whtlchurch^ 1 Atk. 5B. 

9 . Where an attachment has issued 

against a person, and the sheriff takes a 
hail-bood for his appearance, '.nd delivers 
it to the plaintiff, the court will discharge 
a rule made upon the sheriff to shew cause 
why he does not bring in the body; for 
the plaintiff is not without remedy, as be 
may move on a cepi corpus returned for a 
messenger to the county where the person 
lives. Anon, 2 Atk. 507. 

And see IfUkinson v. Belsher, 

2 i?r.C.C. 181. 

Holmes V. CaMaicll, 3 Mad. 114. 

10. Anattkchment against an infant, for 
not appearing to u bill against him, is is 
sued merely to ground an order for a nies 
senger to tiring the inunt into court, and 

‘ therefore ought not to be executed. Dove 
y. Dove,' 2 Dick. 618 . 

And see Epics v. Le Gros, 9 Ves, 12 . 

11 . Soalsoun attachment issuedfornot 
obeying a writ of execution of an order, to 
deliver possession of land, is not to be ex¬ 
ecuted, it being merely to ground an order 
for an injunction to deliver possession. 

, Dure v. Dove, 2 D ck, 6 l 8 . 

13. The sheriff of Chester, lefusing to 
make any return to the mandate of the 
- chamberlain of Chester, issued upon an 
MlaC^mentuut of Chancery against the 
. di^feodant to be e.xecuted, was ordered to 
4o U% giving lime. Clough v. Cross, 
r SDick. 55f 

' . / is. An attachment returnable within 
l^ht dayy afi^ the purification. The 
^h^.^^yfi,mean eight entire days. Moot- 
t I Mer. 343. 

itk". An attachment must.be Stored in 
srTg hpok before, it is ’ittued. 



li. On nmtioQ^ fbr 

not paying moniy. under a. |nirvtou$ tntder 
of the Cohrt, against a . party vrbo ha». 
been called on by a former or^r, .to shew 
cause wby’tbat money, and the.-ienstA of 
such application should not be paid, and 
against which order no cause has been 
shewn, the order for the attachment will 
be granted absolutely in the first instance. 
King\. Price, 1 Price, 341. 

16. The order made on motion ta pay 

money into court, that the defendant shall 
pay the costs, is imperative in that respect 
in the Court of Exchequer,and.if not paid 
when taxed, the plainliff may have an at¬ 
tachment against the defendant for non¬ 
payment, which process in the Exchequer 
is final, and in the nature of an execuliuii, 
and therefore not bailable. Plummer v. 
Savage, 6 Price, 136. 

17. A n attachment sealed before, though 
not e.xeruted till after a party is in cor. 
tempt, is irregular. Frond v. LoKrence, 

1 J. &c W. 655. 

(c) Stayed or set aside, 

1 , A witness served with subpoena to 
testify, beiug pressed for a soldier; at- 
tachinert was stayed. Humble y, Malbe, 

Cary, 58. 

?, If the contempt be pardoned, the de¬ 
fendant is rectus in curia, and may pro¬ 
ceed as if no process bad issued. Anon, 

1 C. C, 238, 

3, The attachment may be superseded, 
or, if irregularly obtained,may be discharg- 

, ed, on motion, 

4, Where, upon the marriage of a fe¬ 

male plaintiff, the husband covenanted 
that the suit should be revived, and prose¬ 
cuted for the benefit of himself, wife, and 
children, and the suit proceeded so far as 
to put defendant into contempt for want 
of an answer; the husband cannot con¬ 
sent to a motion to stay an attachment, 
for wgqt an answer, that being in the 
face Of his covenant,. Merryvletier v, 
Melltsh, . J3 ’V^!S, 161, 

5, The court refused to disehargs an 
attachment, issued after an order fiMr.tiwe 
had been obtained, where thCvOervico cf 
the order had not been stiictly-.oegidar. 
Wallis v..Glyn, ■ ,Cwp. 283. 

29 yeSk ABO- 

6, Where the defendant obtMns 4 .third 

order for time, by ^petijiipa pt^thdRoils^ 
hot befura tbe order pr,«iiy 

ttoUee of the petition given to dirpliun- 



{pjkAcncBvit.} ^ 


tiflT, all attftetitfient isinei, tha court will 
tefyu a motion, to act attach¬ 

ment, with costs, as a gO M H pm e petition 
ought to have been sei veUPlMe plamtiif, 
IfetilBe^e v» Rawluigt, 3 Mad, 246, 

Bixx.. 

(a) Exhibiting. 

1. Bill dismissed, because the matter 
in question was under the value ot 40s, 
per ann. Reynolds v. Dffiy, Toth. 80. 

2. A bill vill lie for retovering an- 

aent quit rents, though veiy small, as 
two or three shillings ytr ann. (oiks v. 
ioley, 1 Vern. 3o9* 

8 The court will not retaui a suit by 
Etiglibh bill, f ir a claim under £ 10 value, 
or under 40i per ann. in land, except in 
cases of chanty. 1 q C. Ab 7 'i- 

4. Or wheie it is to establish a ‘igbt,as 
to establish a light to 2d a h'ad, as an 
Easter offering. LatuctULS Jones, 

4 Bai n 17} 

5. And a parson may sue loi 11 tith*s, 
be the amount ever so small, in this rast 
but 9r. Griffith v. Le'ns, 

2 Bi P C 408 

6. Where a bill is exhibiKd mtiely for 
a discoveiy of a deed, no lilidtsit i eed be 
annexed, that such died is not in plain¬ 
tiff* 8 possession , but it the bill piay re¬ 
lief, which might be had at law il tlu 
deed were iti plamtifl s possession, such 
affidavit must be annexed to give the 
Court jurisdiction. Anon, iC C. 11. 

-—— 1 C. C. 231 

— - - Pre. Ch. 536. 

- Jwtik. 17. 

Godfrey v. Turner, 1 Vern 247. 

Dormei v. Torttstue, 3 Atk. 132. 

7. And if a bill be (xhihiltd foi a 
discovery and delivei mg up of a deed, an 
affidavit that plaintiff bath not the deed 
is unnecesbary, this l/enig mere equitable 
rdief. iVhitchurch v. Gofains;, 

. 2 P. W, 541. 

8. So also if a bill be exhibited, to 
bo n4teved ogHinst the fraudulent cancel¬ 
lation of a deed, end praviiig to have ano¬ 
ther deed executed, no aihdavit is neces¬ 
sary, at plaiiitifl could have no relief at 
lew, if the deed were in his posscbsion. 

King V. King, Mos. 192. 

9« And where the bill prayed disco¬ 
very of «e agreement, «nd equitable relief, 
watflhhmt WMheld ttniieeei8ary,«Uhafugh 


It was suggested that pltdntiiriiiitiseffhBd 
razed the written a^ttiUent, atidl so de¬ 
stroy! d his remedy at law. NiehotsoK v. 
Pattuon, 1 Vern. SIC 

10 After a decree in a cause, a new ori¬ 
ginal bill cannot be brought between the 
same parties, and for the same matters. 
Worthy \. Btrkhead, 

2 Ves. 571. 3 Atk. 809- 

11. But one, not a party to a bill dis¬ 
missed, may file a new bill upon the same 
equity, because he ca mot ba\ e a bill of 
review. Doyly \. Smith, 2C C. 119. 

12. So also wheie a bill is dismissed, 

upon defendant’s proving himself a pur- 
cKiser fur valuable consideration, another 
miv bt exhibited, charging notice. WiG 
ham V. ll lUimns, 1 C. C. 252. 

13 \ bill nidj be exhibited tor mean 
])rohts, at er a diciee giving the possession. 

(oiintii/\ Hall, 2C R 2o9* 

14. If two bills are exhibited by the 
sdini parties tor the s ime mailer, one will 
be disii isseci with eosts Wild v htie A., 
as sole executor to J S. exhibited his 
bill, and A and B. as joint exetolors of 
1. S exh 1 ited another bill against the 
same deftiuianls, lor the same matter, one 
wu oidiicd to be dismibsed Maunder 
V. II Cary, 123. 

1 5. But Lord Ilardwicke didnoiihiiikit 
so ume isonable lor two oilU to be brought 
by dilkicnt | lople loi the sime thing, as 
oi ( in Cie mime ol a liusUe, and another 
in til It ot the ct^lut <pu fiusf, and the 
same ot an assignor and assignee, though 
if both bills are brought to a hearing, the 
com twill dismiss that which was bi ought 
impiopeilj, with cost. Gages BulUhy, 

Anib 103. 

l6 T1 rre IS no genual iu*c that one 
bill onH shall be dcpi iidin^, w he e a num¬ 
ber of cieditors aie conceimd , sollvhere 
thue creditors, who wtic within the terms 
of a tiust created by a will for the pay¬ 
ment of debts, brought a bill to cai ry the 
trusts of Ihe will into execution, and the 
rest of the creditors brought a second bill 
foi the same puipuse, the court dischaiged 
an order, that both bilk might berelened 
I to a mastei. to certify which would be 
most for the cieditors’ benefit. Anon, 

3 Atk. 602. 

17. Bill by creditors in Exchequer and 

decree, bill by other creditors in Chan¬ 
cery, and account decreed. Coysgatne V. 
Jones, Amb. 6l3. 

But see Anon, Mos. 261. 

18 . Iftbqfe be a bill exhibited m one 



mi* . 




lijr^k £M i^ftn^tber; fts if 
tilled«itW(>U a bill to reifeeni 
ill 1^{p Ex^cqoer, the defendant may 
bripg^a bilfin Chancery to foreclose. Eari 
q^JJctBbtrrji v. ff'ren, 1 Vero. 221. 

* ^jji. Where an executor before probate 
a Inll, and afterwards proves the will, 
such subsequent probate makes the bill a 
gpod hoe. Humphreys v. Humphreys, 

' 3P. W.351. 


;^'20.‘ While a suit is depending in the 
ficelesiastical Court fur anadtniuistration, 
a’^bill may be brought here for an account 
of the personal estate: the reason why a 
biU may be brought before probate is, 
that the Ecclesiastical Court have no way 
of securing the effects in the nrean time, 
iPhipps V. Stexeard, ] Atk. 285. 

21. Any person may as prochein amy, 
exhibit a bill in the name of an infant, 
but none can bring a l>il! in tlr name of a 
fihne covert, as her prochein amy, without 
her coasentrit Andrews v. Ctadock, 

Pre. Cb. 376. 


See also Tit. Pleading 111. p. 341. 
Vitft and Div. LIM. post. « 


(^) Signature of Counsel. 

1. Where the name of a counsel was 
put to a bill without his privity, it was 
dismissed. Gristing v. Uore, Cary, 117* 
And see Bingham'Warren, Cary, 127. 

2. The bill not being signed by counsel, 
the defendant obtained an order not to 
answer till counsel's hand were, put to the 
bill, and to stay process of contempt in 
tb^ mean time. Early v. Childe, 

Cary, l 60 , 

3. Qn certificate of the master, to whom 

it wu. referred, that the bill was not 
signdTby counsel, it was ordered to be 
taaen off the file with taxed costs. Dil¬ 
lon Erancis, I Dick. 68. 

Afid where, upon the hearing of a 
the bill appeared not to be 
sifted by counsel, it was ordered to be 
tatei off the file with costs. French v. 
D/etpr 't 5 Ves. 550. 

5. The want of signature of counsel to 
a,b^l of answer, makes thn record imper* 
fnt,' and therefore is an.objection which 
be waved by taking a step in the 
Wall X, StubbSi 1 V.&B 858. 



.fob 'the 

plea. -' f J[^k;'S5S. 

Jennt^^fKKK^,' ' '-t'yds.J4>iiM7i^ 

2. AftdHjHII^lled on ai::guon!nt, 
the plaintiffHHy kmeud, op^n p^ii^ tfaq 
costs of the plea. Lopez v. De Tastet, 

S ifilad. !183. 

3. Motion of couneijJ^f plea or de¬ 

murrer, to amend the no 20*. costs, 
but it is granted only upon statihg that the 
plea or demurrer is not set down. Jen¬ 
nings V. Pearce, 1 Ves. J. 448. 

4. By the allowance of a'plea poster 
rior to the amendment, the bill v out of 
court. Jennings v. Pearce, 

1 Ves. J. 448 

5. A bill may be amended by paying 
common costs, after a demug^r is put in; 
but after it is set down to be argued, n 
can be amended only upon paying the 
costs of the demurrer. Anm, Mus. 301. 

Jennings v. Pearce, 1 Ves. J. 447. 

6- Bui a bill cannot be amended, after 
demnrrer to the whole bill has been al¬ 
lowed ; the bill being regularly out ol 
court. Smith v. Barnes^ 1 Dick. 67. 

Watkins v. Bmh, " 2 Dick. 701. 

- V. Baines, 2 P. W. SOO («). ■ 

7. Bill fur a discovery and relief upon 
the arguing a demurrer, ordered to be 
amended, by waving all pen^ties and 
forfeitures. Mason v. Lake, 

3 Br. P. G. 495 . 

8. The court has gone rather too far in 
allowing the amendment of bills, on an¬ 
swers being reported insufficient. Afioit, 

3 .4 Ik. 512. 

9. Amendment after answer, without 
prejudice to exceptions, by praying an 
injunction. Jacob v. Hall, 

13 Ves. 458. 

10'. Aflcr defendant had put in his an¬ 
swer, plaintiff amended liis bill, to which 
he also added a party, and filed a new en> 
giossQtent without an order, and defend¬ 
ant appeared. Plaintiff was allowed tp 
amend the last fileff bill upon ainaodittg 
the new defendant's copy. Parry v. Mor¬ 
gan, , 1 Dick. S34. 

11. Liberty given after replicatkm, to 
amend bill, without withdrawing rqtlicap 
tiop, by cWgingone of the def^aots as 
the administrator of J. &, wtiick was in 
effect adding a par^. Jndree , 

:»Dick, 7«8, 

12. After publication pUantiff camiat 

amend Ids bUl 'witfaotft wftbdiawing bis 
replication. Amth < ;. Bam. SSfl* 


‘ lS»j>iiyt' tb*^ hearing, the «»Kise stood tbs nsmes of ^oof tbeptein^fli^OiMdse 
otHitator of parties, with liberty for to obtain tlieir evidence, was grosM»>andi 
the plsiottiF to amend; be was ordered to without consent, but upon givtng seeority^ 
so by, a given time, or the bill to be for costs. Uo^d v. Macketm, 
dinuissed. Yarroway v. Hand, 6 Ves^ 14S» 

2 Dick, 498. 22. And even without giving security 

14, When a cause stands over, with for costs, where the plaintiff to he stnicit 

liberty to amend, paying the costs of the out had become bankrupt. Ewer v. „i- 
day, and the plaintiff does not amend kinson, 2 Cox. 39 • 

wil^a a reasonable time, a motion may 23. The plaintiff in a revived suit, the 

t^ade that the plaintiff should amend representative of the plaintiff in the ori« 
within a limited time; and the plaintiff ginal suit, may amend the original bill. 
Ought to pay the costs of such motion, in the same manner as the original plaiu- 
it being made necessary by his default, tiff might, had he been living. Philip$ Vr 
Cot y, Mtiugham, 3 Mad, 393< Derbie, 1 Dick. 98. 

15. Where, after issue joined, an 24. Leave given at the hearing to 
amendment of the bill became necessary, amend the bill, the plaintiff paying Uio 
ordered, on motion by tlie defendant, that costs of the day. Elliot v. //c/e, 

the plaintiff should amend vitbin a fort- 2 C. C. 29« 

night, or that his bill should be dismissed, 25. I'he court at the bearing, refused 
PreUt V. Holebrook, 5 Mad. 30. leave to withdraw replication and anieiid, 

](>. Dill brought without the consent by adding parties, where the effect would 
of one of the plaintiffs, upon an applica- be to suppress the depositions in the cause, 
tion to dismiss, his name was ordered to Anon, Barn. 222. 

be struck out. Creswell v. RatcUffe, 36. After a cause is set down, the 

1 Dick. 32, plaintiff can amend by making parties 

17. But in a similar case, where the only, but cannot introduce new charges, 

cause was at issue, and the party com- or put a material fact in issue, which was 
plaining was the only plaintiff of ability not in issue in the cause before; the 
to answei costs, and the defendants upon course is to file a supplemental bill, 
that ground opposed the motion, the court Goodwin v. Goodwin, 3 Atk. 370. 
held the objection good, but ordered the 27. At the hearing, leave was given 
notice to be saved till the hearing, that in to plaintiff to amend, by adding parties 
case the plaintiff should be ordered to pay and praying such relief as he might be 
costs, the solicitor might be ordered to advised. Palk v. Lord Clinton, 
indemnify him. Tilterton v. Osborne, 1 2 Ves. 66. 

I Dick. 350. 28. In a suit by one of the crew of a 

And see also. Tit. SoLiciToa & Cli- privateer against the owners, leave was 

BKT, lU. a. p. 416. given at the hearing to amend, by stating 

18. Motion to amend a bill by striking that the bill was on the behalf of the 

out a pi.rty, and making him tfdefendant, plaintiff, and all others. Good v. Blemtf, 
after bill thsmissed: the court gave the 13 Ves. 397- 

plaintiff leave to amend, paying all costs, 29 * After an undertaking to speed a 
Durwtd V. Hutchinson. 2 Dick. 456. cause, the plaintiff cannot, as of course, 

IS. Order that the name of an infant obtain an order to withdraw his replica- 
plaifltiff might be struck out, that ho may tion and amend his bill. Ryan v. Steuart, 
be mode a defendant. Tappen v. Norman, 1 Cox, 397- 

II Ves. 563. 30. Such an order being obtained, was 

20. The evidence of a plaintiff being dismissed with costs. Pitt v. ff^atti, 

^necessary, and the defendant refusing to l6Ves. 1%6; 

-cbaeeotto his examination, the bill was 31. After a motion ;o dismiss, anff an 
on ininian amended by making bio^a undertaking to speed, the plainttf^tanant 
defi^idant, and the replication withdrawn, move, as of course, to amend, ^ there 
o»4era^ of costs, ameudir.g defendant's must be a special application. 'Myers v. 
copy, 4^ 'requiring no farther answer. ———, 4 Mad. 26S. 

Motlettt y. Mackreth, lVea.J. 142. 32. In Chancery, it is a motion of 

T.htrtport-vf cmemft Dick. 173. is coarse to withdraw replication and amend 
Ves, 1454 a bil!, unddee some further ptoceeding has 

,<"ti,'illleave to amend by striking out been had in the cause, or the plaintiff has 
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Exriie^twir it w not a taotietk^pf coarsei 
but tite pnrtieB lunst make a ipeeial case: 
bnt a moUoB, to withdraw a replication, 
and^’^rules to produce witnesses, and to 
atnend, requires notice and a special case. 
Lted Kileourcy v. Ley, 4 Mad. 212. 

V3S. And in the Exchequer, the motion 
to,withdraw replication and amend, after 
atiiorder nisi to dismiss, must be upon 
afiSdavit of the materiality of the amend- 
memts, and the reason why such matters 
bad«ot been introduced before. Longman 
y,CaUy'ord, 3 Anst. 807. 

34 . Where the plaintiff obtained an 
order to amend his bill, without notice of 

an. order to dismiss it, obtained eight 
months previously, but not served, the 
order to amend was held regular. Young 

y. Smith, 3 Mad. 196 . 

35. Where exceptions are allowed to 
an answer, and the plaintiff obtains an 
order , to amend, and that the defendant 
may answer the exceptions and amend¬ 
ments at the same time; if the answer to 
the exceptions is filed any time before the 
order to amend &c. is served, such order 
must be discharged. Paty v. Simpson, 

2 Cox, 392 . 

S6. Where the plaintiff, upon a sug¬ 
gestion, that the cause was at issue only, 
when, in fact, it was set down for hearing, 
obtained an order to amend, the order 
was discharged with costs, but the cause 
was put off till the next term on paying 
the costs ofe the day, for the purpose of 
giving the plaintiff an opportunity of 
amending. Harding v. Cox, 

' 3 Atk. 583. 

37, In an injunction cause, where ex¬ 
ceptions are taken to the answer, it is 
irregular to obtain an order to amend, 
until the exceptions are dispjsed of. 
Dixon V. Redmond, 2 S. & L. 515. 

38. In the exchequer a plaintiff cannot 
move to amend his bill on an affidavit of 
equitable facts, without previous notice to 
the defendant: but, under particular rir- 
cuanttances, the court will, if it be late in 
tbo|||rm, order the defendant to accept 
shopItMitice of the motion. Harrison v. 

Dtbno)^ 1 Price, 117 . 

S^dp^n the plaintiff'has obtained an 
o]^ m amend, the defendant having sub- 
miUedto exceptwns, the court will, on 
motion, order, as of coarm, that if he do 
not amend within a «tal#-rime, {a wedc • 
in this flistm>^> ^ fOrniar’ m^to h« 


dischai^ed.' -i Smiedict v, ‘Thectertty, '> 

' 5 Price, 59^ v 


(Jnd see p. 253.358.' nnfe.) 


(d) Matter of simendumit, 

1 . Where the plaiutiff took out letters 
of administration to the intestate, and 
charged the same by way of amendtffent, 
held that although the matter in fact arose 
since filing the bill, yet it might be 
charged either by way of supplement or 
amendineut. Humphreys v. Humphreys, 

S P. W. 350. 

2. But in a subsequent case. Lord 

Hardwicke held, that such matter could 
not be charged by amendment, it being 
iviihin the rule that matter sub^uent to 
the original bill, must come by way of 
supplemental bill and revivor. Brawn v. 
lligden, 1 Atk. 29f« 

3. A bill cannot be amended in a part 
wherein it has been dismissed upon the 
merits. Rappier v. Ixidy Effingham, 

2 F. W. 402. 

4. After publication past and the cause 

set down, the plaintiff ran amend by 
making parties only, and cannot intro¬ 
duce new charges, or put a material fact 
in issue, which was not in the cause be¬ 
fore ; such amendment, if necessary, must 
be by supplemental bill. Goodwin v. 
Goodwin, 3 Atk. 370. 

5. Leave to amend by adding parties, 
includes the introduction of such facts as 
may be consequential upon such amend¬ 
ment. Palk V. Lord Clinton, 12 Yes. 65. 

6. But where in such case the paintjfF 
amended by striking out several charges, 
which bad led fbe parties .^ecessarily 
into the examination of witnesses, the 
court on application, ordered such charge 
to be restored, in order that the Court 
at the bearing might be enabled to give 
the defendant the costs occasioned by 
that part of the bill. BuUock v. Perkins, 

1 Dick. 110. 

7 . Bill stated an'agreement to make a 
lease to the plaintiff alone; defendaiit’e 
answer stated the agreement to have been, 
to let to the plaintiff and uinther person 
jointly, and so it appeared in e^encet 
.upon the hearing, plaistfff not aMmed to 
amend, in order to make that other person 
a partjr, that would be maViiig a nevir 
CMe. Dmtkitm IMtte, 

9 S.&L. 11 .( 11 ) 
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And neefuriker 41 s to Matter tf Amend- 
mmff p.S96fmiei 

(e) Pffeet af Amendment. 

1. Where the answer to the original 
bill was reported, insufficient* and de* 
fendant Qled a cross bill, after which 
plaintiff amended in material parts, and 
obtained an order, that the amendments 
and exceptions might be answered to¬ 
gether, the order was discharged, the 
plaintiff having, by amending, waved his 
priority of answer to the original bill. 

hang V. Burton, 2 Atk. 218. 

Steward v. Rje, 2 P. W. 435. 

2. Where a bill is amended both in 
discovery and relief, the pendency of suit 
as to those parts is only from the time of 
the amendment. Long v. Burton, 

2 Atk. 218. 

3. Plaintiff in original bill by umettd- 

ing loses his priority of suit, and his right 
to have an answer in the original bill be¬ 
fore he is called upon to answer the cross 
hill, although such amendment be after 
the order for time to ansivcr cross bill 
ill)til after answer to original bill. Johnson 
\ . Freer, 2 Cox, 371. 

4. Nor is it necessary that the amend¬ 
ment should be material: but the pfo- 
cocdmgs on the original bill will not be 
slaved until an answ er is put in to the cross 
hill, unless the plaintiff in the cross bill 
obtains an order for that purpose. Noti 

King, 2 Mad. 392 . 

5. Where a bill is amended after an¬ 
swer, it is considered as an original bill, 
and piaiiitifi’ is not bound by offers in the 
original bill, nor defendant by admissions 
in the answer. Lord Abingdon v, Butler, 

1 Ves. i. 210. 

0 . But otherwise where the amend¬ 
ments are to matters merely collateral, 
for tliere the defendant shall be bound by 
his admissions. Spuirierv, Fitzgerald, 

6. Ves. 548. 

7 . Amending a bill after a plea, is not 
allowing the plea: if, after an injunction,' 
the plaintiff amend bis bill, the amend¬ 
ments cannot be used in support of the 
iiyubbtion. Fere v. Crlytm, 2 Dick. 441, 

8. Where the plmntiff amends bis bill, 

after plea Mt down, the plea wiQ be 
lowed, wi»4he usu^ costs; but the usual 
words, upon bearing and debate,*' must 
not be insertedin the order., J^es v* De 
Taata, SMad.l$3. ; 

9 . A^neodment of bill, after exceptions 
to the answer, operates as a waver of the 


exceptions, if the ptaistiff is deiiroHS of 
amending the faili, mthout pr«|«diee US' 
the exceptions previously takea, there 
should be a special motion to that effect, 
Dc La Torre v. Bemales, 4 Mad. 395, 

10 . In general, the amendment of a bill 

puts an end to all process of contempt for 
want of an answer; and the Court will 
not allow a plaintiff to amend without 
prejudice to a sequestration, notwithstand¬ 
ing be ufloertakes not to require any an¬ 
swer to the amendment; but otherwise, 
perhaps, when a specific amendment is 
proposed, by which the case of the ori¬ 
ginal defendant would evidently not be 
varied. Sifmands v. Duchess of Cumber¬ 
land, 2 Cox, 411. 

11 . Tlie plaintiff having an order to 

amend without costs, not requiring any 
further answer, and amending the de¬ 
fendant’s office copy, the practice is, that 
the defendant must bring his office copy 
to the plaintiff’s Clerk in Court to be 
amended; and is at liberty to put in a 
further answer within eight days after 
service of the order, before which time 
the plaintiff cannot file a replication. 
JJoifd V. Llotfd, 2 Cox, 431. 

12. Plaintiff amending, without requir- ■ 
ing a fill ther answer, should call on the 
defendant for his office copy to be amend* 
ed ; but wdiere this was neglected, but the 
defendant was otherwise apprised that an 
amendment had been made, and permit¬ 
ted the cause to come to a hearing, held 
that it was then too late to objfet. IVood- 
house V. Meredith, 1 J. W. 204. 

13. Where the ameiidments «re so con¬ 
siderable as to deface the record, a new 
engrossment is necessary. 

Fernonv.P'awdrtf, 2 Atk. II 9 . 

Boyd V. Mills, 13 Ves. 86. 

Willis V. Evans, 2 B. & B. 228. 

Seefurther p, 250, ante, & Div. Xhl.post. 

(/) Taken the File by Consent, 

i. Bill and answer (the cause being 
agreed) ordered to be t^ea off the file 
by consent of plaintiff and defendant. 

Tremaine v* Tremaine, 1 Vem'. 189* 

X. Case. 

1 . The MasUw of the Rolls sitting for 
the Lord Chanotllory may direct acase to 
B. R*thQU|^QOt.wben sitting at the Rolls. 
Morton y^hitoker, 2 Br. C. C. 88 . 

EEE* 



m* 

.2. Bat tbe practice is since altered, 
iillted ti^^onrt of King’s Broch now cer- : 
tify tMr opinion on cases sent there 
froinibe Master of tbe Rolls. 

Daintry v. Daintry, 6 T. R. 313. 

JWogg V. Mogg, 1 Mer. 66 1. 

3. Facts of a case for the opinion of 
tbe Judges stated in tbe order by the 
Court, without a reference to a Master, 
Ashhumham v. Kirkhal/, 1 Dick. 73. 

4. Reference to a Master to settle a 
case for the opinion of tbe Court of 
King’s Bench. Ceal v^*Askurstt 

2 Dick. 474. 

5. In a case sent to the Court of King’s 
Bench, by the Master of the Rolls, tbe 
Lord Chief Jnstice offered to turn tbe 
case into a special verdict, in order to 
obtmn tbe opinion of all the judges. 

fVright V, Barlow, 1 Mad. 524. («) 

6. When the estate in question is of 
small value, instead of sending it to be 
determined by a whole court, it ma}t 
be directed to be beard and argued be* 

•fore two Judges at their chambers.— 

Rigden v. Vallier, 3 Atk. 735, 

7. The Court of King’s Bench refused 

to answer a case stated as a trust. Par¬ 
sons V. Parsons, 5 Ves. 581. 

Bayley v. Morris, 4 Ves. 790* 

8. The Lord Chancellor, not being sa¬ 

tisfied with a certificate of the Court of 
Common Pleas in the negative, sent the 
case to the Court of King's Bench; there 
being only one instance of sending a case 
back to tk same court to be reviewed. 
Trent v. Hanning, _10 Ves, 495. 

(Stejiirther p. 132, anfe.) 


XI.Cause,advancikgobadjovrninc. 

1. Where a defect of parties appears at 
the bearing, tbe cause is directed to stand 

' over, on paying the costs of tbe day, with 
liberty for tbe pliuntiff to amend by mak¬ 
ing proper parties. Jones v. Jones, 

. 3 Atk. 110. 

Palkv. Clmtonf l2VeB.4S. 

2. But the objection for want of parties, 
at the hearing, should be taken upon open- 

■ ing the proc^ings,end before tbe merits 
are disclosed.^ .« Jbid. 

3. An order for acauMtn stand over 
indefinitely, does not itnt^y ^atit kl put 

>' off till the next term. Anon. 2 AUc. 2. 

4. Where general rdt^ » prayed in 
one part of the hill and 

ther, it must stand Over to bOomeMded on 
paying costs of the day. €ookv..Mar- 
tyn, 2 Atk. 3. 


Cert^ate, 

5. A plaintiff will not be peimitted to 
put off tbe cause for. defect of.pwties, 
without consent, or a special ground *. as 
that he was not aware of the existence-of 
such parties. Innes v. Jackson, 

l6Vee.a56. 

6. The court refused to allow noause 

to stand over for the purpose of proving 
books upon interrogatories, where the 
plaintiff had neglected to prove them in 
the cause, improperly relying upon th«r 
being proved as exhibits at the hearing. 
Lake v Skinner, 1 J, & W- 9» 

7. A cause set down to obtain a decree 
pro eonfesso, may be advanced in tbe 
paper on motion. Hart v. Asktm, 

1 Mad. 175. 

8. If a cross bill is filed in due time, 
the party may move for an order to stay 
publication in the original cause, till an 
answer is pnt in to the cross bill; but a 
cause will not be adjourned when near a 
hearing, because a cross bill has been 
filed and not answered Coates v. Pearson, 

4 Mad. 262. 

9. The court will not order a cause 

which is set dow'n for hearing, to be ad¬ 
vanced in the paper, 00 the ground that 
the subject matter of tbe suit is ■ an arbi¬ 
tration of matter of account, and that if 
tbe award should be set aside, tbe appli¬ 
cant would, on going into the account 
again, which he would then be obliged to 
do, probably lose the advantage of a ma¬ 
terial and essential witness, who is old 
and bed-ridden, end not expected to live. 
Dahell v. Bailey, 3 Price, 2. 

XU. Ckrtimcate. 

1. Where a party seeks to call in ques¬ 
tion a commission for tbe examination of 
witnesses, on a Master’s certificate, it 
must be by motion to discharge the order 
{ for the commission, and not by exceptions 
to the certificate. Chafer v. WUls, 

1 Dick. 377. 

< 2. Commissioner’s certificate most be 
confirmed'as a report. Keeletgv. Ccert- 
•arigki, 1 Dick. 401. 

3. Exceptions lie to tbe certifies^ of 
commissoDers, in commissions of par¬ 
tition ; which certificates are confirmed, 
«8 reports are. Nicholas v* 

^ 533. 

4. It has now become the setUed prae- 
tiee to move to dismiss a hill for want of 
prosecution, upon tbe Six Clerk’e certifi¬ 
cate that there has been no proceed¬ 
ings, before inch certificate is actaeUy* 


Case. T (PflACTICE X. XI.XIL] 
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gtstitedL' Btit whether u party can in a 
aitxrihir manner mow upon the Master’s 
certificate that bo examination is put in, 
before the" certificate » actually granted, 
and wlwaher noUre should be given by 
the Maater before he grants it —Qiurre, 
H^lk V. 10 V ea. 402. 

' 5. The question whether, a witness is 
justified in refusing to answer interruga- 
tories, should not be raised upon excei>- 
tfons to the Master s certificate, that he 
has allowed the interrogatories, but, after 
the witness has answered, by exceptions 
to tbe Master’s certificate, that Viis ex¬ 
amination is oi is not sullicient. Stanni/- 
ford V. Tudor, 2 Dick. 54S. 

Paxton V. Douglas, Ih ^’es. 242. 

6. Wlietber the Court will order the 

Master to certify whether he was satisfied 
with the production of papers hj a jiarty 
undcj the decree— Qmtrc. Cotton \.JIur- 
■cty, 12\’es.391. 

7. Where it is necessary for a Master, 
(to enable him to make his report) to have 
tbe evidence of entries in the books of 
the Bank of England, be is bound to 
.■jrant the certificate, to justify the Bank 
io permitting an inspeclum, rather than 
compel tbe parties, by a lefusal, to file u 
bill'of discovery. Brace v. Ormond, 

I Mer. 40y. 

8. 'Fbe Master having cei lifird gene¬ 

rally, that lire exatninalioti was imperti¬ 
nent, the Vice-Chancellori on iiiulioii, re¬ 
ferred it back to *iie Master, to review 
his certificate, and state tii what respects 
he considered the same us iniperliiient. 
Anon, 3 Mad. 246'. 

Xlll. CEUTlORltRl. 

1. Though the plaintifi’ is to examine 
and have publication within fourteen days 
after the return nf the certiorari, to prove 
bis suggestions, and give the Court juris¬ 
diction, the'defendant is not at liberty to 
examine or publish any thing to disprove 
it; 'and though tbe defendant sbonld ex¬ 
amine as Sodu as answer, yet the deposi¬ 
tions shall aothdfublishedbttt in ordinary 
course; for a^Uir. tbe piaintifl’s first ex- 
amihatioh to afiirm the jurisdiction,'if 
the Ceuj^jTctMn tbe cause, boidi parties 
aM to exl^ine orderly to tbe merits and 
body of the cause, and have publication, 
icedrding to the orrhnary rules. Citeke^ 
v.Mtk, Toth. 145. 

'' 'S. The plaintiff brought a eeriiortai 

*. billi tbe defendant pleaded a decrae in the 


Mayor's Court, and an enrolmeirt,^^wfaich 
was said- to be only pronunciaVaiid it 
was referred to a Master to certify,whe¬ 
ther it was before the bill. Cook v. 
Delebere, 3 O. H. 6'7. 

3. After a decree to account in the Ex¬ 
chequer of Chester, the defendant shall 
not have a certiorari bill, upon a pretence 
that his witnesses and deeds are out of 
that jurisdiction. Davis v. Davis, 

Rep. Temp. Finch. 452. 

4. Tbe plaintiff brought a certiorari 
bill to remove a cause out of tbe Mayor’s 
Court, bis witnesses living out of that 
jurisdiction, and inserted other matters 
M luting to an account not in controversy 
ill the Mayor’s Court. After cxaininatiou 
of iviiiiesies, the def'cnduiit moved for a 
procedendo, insisting that if the cause 
should be heard in Chancery, he could not 
be relieved, not liaving any bill there; but 
a procedendo was refused, the bill contain¬ 
ing other matters not determinable in the 
Major's Court, and the bill could not be, 
divided: but the cause after hearing was 
disiniFsed. Rick v. Jacques, 

1 C.C.31. 

5. A certiorari bill may be brought to 

remove a cause out of a Court of Equity 
In a county palatine, to this court. Pur- 
tington V. Tarhoclc, 1 \'ern. 178- 

0’. And where the lamls, sued for, weie 
in the county palatine of Durham, and 
one of the piuinlilfs lived in the county of 
.Middlesex, and the other was an iiifimi 
old man, and not able to follow the suit, 
a certiorari was granted to thj Chancellor 
o( Durham, to certify the proceedings 
depending before him, into this court. 
Hilton V. Lawson, Cary, 68. 

7. If upon a certiorari bill the cause is 

brought on to a hearing, the Court, if it 
thinks fit, may make a decree, or send it 
back to the Mayor’s Court, to be deter¬ 
mined there; and sometimes tbe court 
sends it back after publication passed, and 
a subpana served to bear judgment, and 
before the bearing. Stephenson v. Jtioul- 
ditch, 2 Vern. 4yi, • 

8. Where a certiorari bill remoying a 
cause from tbe Mayor's Court was brought 
to a beariug, tbe bill ia the Mayor’s Court 
was first opened, then tbe answer; and 
then the counsel in the Mayor’s Court 
stated their case and proofs, after which 
tbe plaintiffs .in Uiis Ctmrt made their de- 

V. Boeftm, i Dick. 34. 

.9. A certiorari to remove a cause from 
the Court of Great Sessions in Wales, to 
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^ Cffiiift.oS £?cci>fiqu«r> v^. directed to 4. A bill will lie by a Clerk m Coorti 
tbe JuJqljeB. Pony v. agaioet a solicitor, for payment of a cfx- 

3 Anst. 480, tain sum, stated as the amount of the 

10. A writ of certioran is returnable plaintiff’s bill for fees and disbursements, 
in the court from whence it issues, f^ood* Barker v. Dacie^ 6 Yes. 681. 

v» KinastOH, 1 Dick. 233. 5. Voluntary release % a paity to hie 

J1. Where the tenor of a record, in> adversary is not to defeat the Clerk in< 
stead of the record itself, is removed by Court of bis lien for costs. If the spit 
certiorari out of an inferior court, it is bad ended on a bo»a Jide compromise 
erroneous, as no proceedings can be bad for a reasonable consideration paid, it 
upon it. S.C. 2 Atk. 317. would have been otherwise. Ex parte 

1^. Where a replevin is in a Court of Stanley^ 3 Yes. 25. 

Record, it may be removed by certiorari And see Taylor v. Lewis, Ib. ill. 

either from the Court of Kings Bench or 6. Whether a Six Clerk can stop pro> 
from the Court of Chancery, 'hid^ ceedings until peud fees which had been 

2 Atk. 317, paid to a Sixty Clerk who had absconded 

15. A habeas corpus o ctrtiorari — Queere. Taylor Lexeis, 2 Yes, 111. 
differ ; the corpus removes the cause 7. It seems a Sixty Clerk cannot be 
cum enueo, and the party must declare de changed at pleasure. Ibid, 2 Yes. 112. 
novo in the superior court; but on the 8. A party was restrained from paying 
certiorfo-i he must proceed on the record, any part of the bill of fees. Sec. due to her 

Vnd. solicitor, until the Clerk in Court, era- 
14. Where a certiorari issues in order ployed by him in the cause, was fully paid 
(pily to use the record as evidence, then his bill. Stevens v. Avery, 1 Dick. 224, 
tbe tenor, if returned, is sufficient, and 9 . Under the order V8th June l6'68, 
countervails the plea of nut tiel record; regulating the office of Six Clerks, they 
but when the record itself is to be pro- are entitled to receive thm proportion of 
ceeded upon, the record must be returned, the fee from the Sworn Clerk, though he 

Ibid, has given credit to the client. Ex parte 

16, Whether it be before judgment or the Six Clerus, 3 Yes. J. 589- 

afterwards, makes no difference; in both lO. Where a defendant, one of the 
cases the record itself must be removed. Sworn Clerks in Court, is in contempt for 

Ibtd. not answering, the practice is nut, as 
formerly, to apply for an order to sus¬ 
pend himy but for a sequestration »m. 
Corbyn v. Birch, 2 Dick. 6'35. 

11. If the party’s Clerk in Court be 
dead, no process can be taken out against 
the party until be has appointed a new 
Clerk in Court, and a subpoena ad faciend, 
attomat. must be taken out for that pur¬ 
pose. Ratcliffe v. Roper, I P. W. 420. 

12. One of the Svyorn Clerks of the 

Court of Chancery filed a bill agmnst a 11 
the Six Clerks of the samecourl^ pmy- 
iiig that an agreement entered into by 
them for. regulating the practice of the 
offSce might be set aside, that an order 
of the Master of the RoUs confirming the 
same might be rescinded^ and that certain 
other re^liUions for transacting (he fotsi- 
ness of the office might beastaibli^edi A 
damniter for that the plaintiff b^kpifowed 
im tide in himself to call upon >|Bl (!laniit 
(o leterfore respecting ai^ fA iW mMlase" 
let Ms biU ipsotwtued,, iwaa alfowed,^ ifoU 
V, Stnvll, ' 2 Br, P. C, 641^ 

» (Ar0 sea Jarltier p. 422« ftme,^ . • 


XIV. CcEWKs IK Chanceey, 


1. The Sjx Clerks were formerly the 
proper and only Attoruies of tbe Court, 
but tbe business encresaing, they have had 
clerks established under them, the num¬ 
ber of whom was finally limited to sixty. 
Hill V. Sewell, 2 Br, P. C, 647. 
Tvort \,DayreU, 13 Yes. 197 . 

£« Where the defendant applied to the 
Six Clerk for a subpoena for costs, for want 
of bill filed, and by mistake he made out 
tksubpoem ad respondendum, upon which 
(ho pkintiff got costs, the Court ordered 
ifrat Mitfaer party should have process for 
cosfo egahist the other, bat that defend¬ 
ant should haveantipena against tbe Six 
Clerk for the costs to which sfie was ori- 
^uaily entitled from die plaintiff, Rrtak- 
tdanek v. Metiam,/ CWy, 110. 

A. The Clerk in Cemrt nsay proceei ln' 
CSuiM^y for ins bdl, either aaaimsfc fibw 
aplicitor -cr his clkMiti Btsogb -rljintijj 
snis'lfos ^ A 

‘ .•/' .'-t -Hvs^.lTe. '' 
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XV;(i>Co»fMiMios *ro examikb Wit- 

K EASES. 

((») Where granted, 

1. Upon suggestion, without affidavit 
that, ‘if certain persons shonid die, their 
death woiiki be very prejudicial to the 
plalnUff's title, commission issued to ex¬ 
amine them, although the defendant hod 
not answert^. Bagmld v. Green, 

1 Dick. 2. Cary, 6?. 

2- Upon a subpoena in a suit to perpetuate 
testimony, the defendant appearing, con¬ 
sented to join in ehmmission, so as the 
I.(m) Bacon orders touching examination 
of witnesses in perpetual testimony might 
be observed; but upon motion it was order¬ 
ed that the commission siiould be made 
general, as in Itke cases where the ))arties 
join, for that it seemed to the Court the 
Lord Bacon’s orders were intended to be 
observed only where tlie plaintilf hath a 
commission alone, /-ord Dacrcs v. South- 
well, Cary, 12‘2. 

3. The plaintiff is first entitled to sue 

ont a commission to examine witnesses, 
and if the defendant hath an opportunity 
to examine his witnesses, and doth not, he 
is not entitled to anew commission; but 
if the plaintiff neglect to sue out a com- 
missiun, the defendant may. Barncsfey 
V. Vmoell, 2 Dick. 793. 3 Atk. 593. 

4. Leave given to a pluiutifl, on a bill 
to perpetuate tbe testimony of witnesses, 
to sue out a comm.' .sion to examine wit¬ 
nesses, though no answer were come in, 
the defendant having stood out all process 
of contempt. Cuveney v. Atkill, 

1 Dick. 365. 

5. Th.? old practice to insert in tbe 
decree a direction, that the Master is to 
be armed Srttfa power to examine witnesses, 
which atitl prevails in the Exchequer and 
otlief dhoilh of equity, has been lung dis- 
usdl’ki Chancery: by the present course 
the Master may certify, that a commis¬ 
sion is' necessary; which then issues of 
couMe. jPor^kimod v. Ingram, 8 Ves. 607- 

‘ San^bi^H. Biddi^h, 9 Ves 36. 

S. K defendant, in an information for 
breiidt i^vigatioii laws, is not en- 
tUlecDtd'^'iijbmihissio'a to examine wit- 
dff tnotion made to the 
CMt‘dr%x<tl^her, under tbe ISth and 
14lb c. S: ^fading the' progress the 
prbceedto|s uoder tfaq information, .^or- 
neyWbmital vt Iktragt^g, 3 PHe^ %0S, 

T- a suit to'di^’in bntimonjf for de- * 
fosire'df'a suit at law, fheCoiirt s^l wot 


grant a commission to examine tii^esses 
abroad, unless on good grounffi' libeWni 
although no injunction is moved for. 
Shedden v. Baring, 3 Anst. 880. 

And see CtyamotU v. Verelst, 

4Br. P.C.40r. 

8. After the defendant has been ex¬ 
amined on interrogatories, and publica¬ 
tion passed, the plaintiff ought not to 
have a commission to examine witnesses, 
in order to falsify the defendant’s exami¬ 
nation, this tending to multiply causes, 
and make them endless. Smith v. ritr- 
ner, _3 P. W. 413, 

(Sfc further pp. 402* 48 J, post.) 


(6) - ifritiiessrs abroad. 

1. Commission to examine witnesses 

abroad, upon new matter stated at the 
heat mg, and not in issue before, granted 
upon terms of not delaying an action di- 
tected to be tried at law. Newlandv. 
Horseman, 2 C. C. 74. 

2. The course of the Court is, that 
where an account must necessarily be 
directed at the hearing, a commission 
before tbe hearing shall never be granted 
to examine witnesses beyond sea, when 
the granting such commission will delay 
the directing the account; and the proper 
lime to apply for such commission is after 
the account is directed. Adams v. Bohun, 

Bam, 270. 

3. The giound for granting a Commis¬ 

sion beyond sea to examine- witnesses, 
must depend upon the special circum¬ 
stances of the case; but it is sufficient 
to show that there is probable cause for 
granting such commission. Jessop v. Du- 
port. Bam. 192 , 

4. A commission prayed for examin- 
ing witnesses in the West Indies (as the 
facts arose there,) and to stay ihe defend¬ 
ant’s proceeding at law on a policy; 
Lord Hardwicke, C. granted the commis¬ 
sion and the injunction, as the voyage 
was at and from Carthagena to Porto 
Bello, and the facts nrast necessarily have 
arisen in the West Indies. C^tty v. SH- 

2 Atk. SSg, 

6. A niarried woman living in America, 
bting entitled to a legacy, a commission 
to examine her would have been directed; 
hot as tile hhd been examined under a 
cMniaiMieti Issued by the American 
g<Mrepni(iieat,4littt was considered sufficient’. 
OmfMt<(hJbeitchf '3V«9.32ii‘ 

6, CSafomhlsion granted to examine*’ 
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witneip^ ju m enemy's eountry. €aiUt faalt nst>^rs. ■ Shepardv,Skepard, ‘• 

Id Ves. 335. Caiy, ISS^ 

7’ Application for a cnmroiseion to s. Hie defendant joined in acdtamie- 
exBxatfHi witnene^ in India, to prove the eiim for the examination of witnesaes, and 
leatator'a intention, that bis wife should had coniinissioners present at tbe'execu- 
takn demies'^ven her b)r two codicils tion of it, hat had notany interrt^atories. 
idmost identical in their expressions, re- An application of the d^odant for a new 
ftMd 4 incept upon her oath that she be- commission was rehised, altbooj^h made 
lilisived such to have been his intention, upon affidavit that he bad neither seen nor 
Ghofe V. Coote, 1 Br. C. C. 448. knew the contents of the depositions. 

J|, tlotion for a cotniuission to ex- Mineve v, RoWf *" 1 Dick. 18. 

Umibe witnesses abroad, must be upon 4. In a subsecpient rase, the appKca- 
iliSdavit that the matter arose there, or tiou was granted, but the Master was to 
upon reading sufficient to shew it out of settle the interrogatcfrles. EariCmta- 
4be answer. Jkers v. Ciancj/, try v. Countess uj Corentryr 1 Dick. 25. 

2 Br. C. C. 273. 5. Where a party hath a commissioner 

9. In order to obtain a commission to present at the examination, be shall not 
examine a witness abroad, it is not ueces- have another commission to examine as 
sary to slate the points to which be is to to the merits; but upon a suggestion that 
be examined, it is sufficient to slate his exhibits, after being proved before tfie 
name, tlial his evidence is luateriai, and commissioners, hud been altered, a new 
that he is abroad. Oldham v. LarlUm, comniissiun was granted to examine as to 

4Br. C. C, 88. that point. likkardson v. Lmtheif 

10. Nor is it necessary to stale the 1 C. C. 273. 

nannes of the witnesaes to be examined. 6. But where the commissioners of one 
Rovgemont v. 7'he Royal Exchange Com- party are from illness unable to attend, a 

jiany, - 7 Ves. 304. new commission will be granted; but the 

11. A commission to examine witnesses affidavit must state that the party or his 

abroad, canuot be obtained without an agents have not seen, heard, or been in- 
laffidavitof materiality, although the suit formed, of the depositions on the other 
is merely to obtain evidence u> support side. Geast Barber, 2Br. C. C. 1. 

an action, jinon, 1 Anst, 9.01 . 7. Jf the defendant bath an opportu- 

12. On a bill for iujuuctioii, the Court iiiiy to examine his witnesses under the 
of Exchequer will not grant a commission plaintiff’s commission, and doth not, he 
to examine a witness in India, without a is not entitled to a new commission, 
special affidavit of materiality. Moody Bamesley v. Powell, 2 Dick. 793. 

(V, Steele, 2 Anst. 386'. • 3 Atk. 593. 

8. But where the plaintiff's commis- 
(c)Seamd Commission, where granted. sioners closed the commission before the 

proper lime, by mistake, and without the 
1. A witness alleged he had mistaken knowledge of the defendant or bis solicitor, 
hiafself at a commission. Thecommis- the Court, after the depositions had been 
sioQ being' returned, he came to London, seen, granted a new commisskm, but 
i^nd made oath that he was surprised, A confined the defendant to the proving ex- 
speciat commission issued to re-examine bibits, and examining to credit, and cross- 
the witnesses, which wasdoneaccordingly; examining a witness examined under the 
lM)t this special commission was super- former cemmissiony but he was not to ex- 
SecfSKl by motion, by advice of the Master amine new witnesses'. S. C. 3 Atk. 599, 
Rolls with the Six Clerks, as con- Q. And where the dtqiositio'ns had been 
the course of the Court. Randal published by consent, before the u^kl 
V. < iC. C. 25. time, border to expedite the offSeq>«a{des, 

^ ’ r.2 Freem. 178. butthe defendant had not seen, ni^liea^ 

2 l of the defendant's<wit- been informed of, or wa8.acquatii||d with 

wiiases ^im served with precepts from Ithe. the depositions, a cibtit^n|iM'Ws 
coniish^op«% :hot rfidnot appear to begranted. Turbot v. 
cumbed, A nelireniattdasion was granted ' , gfFib. 31d. 

to the fofioiei: cutomissu^m^,^^. , 10« Qi^, b'ter ptfSlb^h, for Khmfty , 

'«ntV !exainb^an to tkke oat a new comndsuon and examine 

hii wiUitoiei, as w;^ tboto w^ de* * witnesses by geueral interrogatories as tp . 
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ttM* credit of a witness vrho had been 
cros«<exanui)ed, ai>d a$ to sui;|i particular 
facts only as are not material to what is 
in issue m the cause. Wood v. Hamerton, 

9 Vc8, 145* 

And see White v. Fussellt 

19 Ves. 127. 

I (. A bill to perpetuate tesUmony of a 
nodus being amended by adding an es¬ 
sential party, alter the commission exe¬ 
cuted, but before publication, a new com¬ 
mission was granted. Biddtfotd v. Pm- 
tndge^ 3 Anst. (>46. 

12, After publication in the original 
cause, pldtntids HI the cross cause moved 
for a cotniniss on to examine witnesses, 
which was gi anted, though it was urged, 
that It would tend to cure the defects ol 
that evidence, which had been adduced in 
the original suit. Scott v. Ad^oad {Eich.) 

Prac. lleg. 87. 

(d) Execution and Return of. 

1. The Court directed a commission to 
examine witnesses abioad, to be delivered 
to a Master, to send the same by the post, 
and when executed, to leceive it bark 
again. Newimd v. Horseman, 

2 C. C. 76. 

2. Where the commission is executed 
abroad, the sending of it out, and the 
receiving of it back, must be pioved by 
affidavit, Bouidtllon v. AUeync, 

I Br C. C. 100, 

S. A commission to txamiiie witnesses 
residing in anencm^y’s couutr}, must be 
executed at the nearest neutral port. 
——— V Romney, Aiiib. 62. 

And see Cahill v. Shepherd, 

1 2 Ves 335. 

4. A commission being granted to ex¬ 

amine witnesses at Algiers; the plaintifi 
died, by which, in stiictness, the suit 
abated, but the witnesses were examined 
there before notice of the plaintiff’s death: 
the examination held regular, tlioi^h one 
of the witnesses was yet living. Thomp- 
sem'sease, SF.’W. 195. 

5. Feme sole sues >out a commission to 
examine witnesses. Before they are ex- 
smiiwd, she marries. Their depositions 
or^ed to stand. Wuder v. Dancie, 

, Toth. 99* 

6. Ifintoesses examined on the defend¬ 
ant’s part, after the plaintiff’s commis¬ 
sioners were gone away with the com¬ 
mission, Trevor v, Trevemtatf 

Toth. 189. 


7 . Where a party bath had a commis¬ 

sioner present upon the first exmi^nation, 
he must not examine upon new hflerroga- 
tones by another commission, as to the 
merits of the cause. Richardson v. Ism- 
ther. 1 C, C. 274. 

8. Commission executed after four in 

the afternoon of the day 011 which it was 
returnable, held to be regular. Moreton 
v. Moreton, 1 Dick. 21, 

9. Where the witnesses to be examined 
dt bene esse, were about to go abroad, the 
defendant was ordered to accept four days’ 
notice of the execution of the commission, 
Lee Dicker v, Patuer, 1 Dick. 112, 

10 A plaiiitiif may serve any two 
of defendants commissioners with no¬ 
tice of the execution of the commisaion, 
and IS not tied down to such only as the 
defendant should choose. Anon, 

3 Atk. 633. 

i 1. Giving notice of the execution of a 
commission to examine witnesses, to the 
plaintiff in an interpleading bill, and not 
to the other defendant, held to be good. 
Duncannon v. Campbell, 2 Dick. 048. 
Brymtr v. Buchannan, 1 Cox, 425. 

12. It 1 commission betaken out in 
the v acdtion, and bos not a certain re¬ 
turn, but only sure dtlatione, it does not 
expire the first day of the following term, 
but may be continued m execution the 
whole of the next term to the last le- 
turn, Barnsley v. Powell, 3 Atk. 593. 

Bui tee Jones v. MUehell, 

2Vcrn. 197. 

13. Upon motion foi a commission, to 
take the defendant’s examination, the time 
of the retui n is left to the Master, and not 
limited by the order. Halt by v. Ernmetf 

5 Ves. 683. 

14. Depositions suppressed, because the 
solicitor's clerk in the cause did write as a 
clerk to the commissioners in the encu- 
tioii of the commission, Newte v. Foot, 

' 2 C. R. 39s. 

A. C. Newton v. Foot. 2 Dick. 793. 

15. Commission having baeo executed 
and sealed, with the depositions, by the 
commissioners, was lost on the road, and 
picked up by two travellers: on affidavit 
that they had not opened, or altered the 
same, &e depositions were ordered to 
be lecMved. Smales v. Chegfter, 

1 Dick. 99- 


(jc) Commissioners, 

1. Whers commissioners on one side 
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certified partiaility io the eoBmusnoiierB 
on t^ otto, tlw ceuBt eaid each colla¬ 
teral eclrtificBtet were not required of the 
commiaaionera, who ought to certify the 
matters toomitted to tfanr charge, and 
if there be tniademeanor, the party wrong¬ 
ed ebould make afiidavit thereof. 

Cary, 43. 

2. Commissioneray to be examined on 

occaaiona of partiality and practice. 
Mofgea V. Bowdler, Toth. 40. 

3. C&mmiesionera are not to consider 

thOTselves agents of the parties by whom 
they ere nominated. Watsen v. The Duke 
of .’Northumberland, llVes, ifiO. 

4. Solicito in the cause cann.^t be a 
commissioner, or the depositions will be 
ai^reased. Fricker v. Moore, ■ 

Bun. 389. 

Ex parte Scltoyn, 2 Dick. 563. 

5. But the Court refused to suppress de- 
poaitiona where one of the commissioners 
was a solicitor of a person having pro¬ 
perty, which might be involved in the 
same question as the one in issue in the 
cause. WhUelocke v. Baker, 

13 Ves, 513. 

6. Commissioners taking depositions 

are not bound to examine each witness to 
all the interrogatories, They have a dis¬ 
cretion to exercise, and may reject what 
is riot legal evidence, WMteiock v. Ita- 
her, IS Ves. 511. 

7. Commissioners, under a commission 

to examine witnesses, may adjourn. 
Brown v, Vemtuden, 1 C. C. 282. 

8. A special commission was granted 

to examine the quantity and value of cer¬ 
tain ore, &c. The Six Clerks appointed 
time and place; per eur. the titiq| and 
plaae are only for the first meeting of the 
eommasioners; but after,they may adjourn 
to miother time or another place. Thom- 
borougk T BakeTf 1 C, C. 283, 

{And see p. 483, post,) 

XV, (2). CoMwissioK or JlBB£Xi.ioir. 

1. Where one of the cotumissioners 
peripitted the defendant, taken on a com- 
misaion of rehtdlion^ to escape, be was 
himself ordered to stand committed U> 
prison till be bfoi^^ ip the defendant. 
Sackeoeri^ v. Bdd^ert^ Totlb. l38. 

3 . In a similiar cas^ the commission¬ 
ers were ordered W |i#,(^[Ritted till they 
paid the debt. Ntifon v, iteker^, 

Toth. 3S£>. 


3. Where the commissioner took the 
defendant upon a commission of rebeHton, 
and, for safe keeping, delivered him to the 
high sheriff, who took charge of the pri¬ 
soner accordingly, and afterwards refused 
to deliver him to the commissioners, or to 
bring him into Court, a day was given the 
sheriff to bring the body of the defendant 
into Court, upon pain of ten pounds. 
Boem v. Rees, . Cary, 150. 

' 4. Commissioners on a commission 
of rebellion fur the non-performance of a 
decree, have it in their discretion to take 
or refuse bail, but if they refuse, they 
ought to bring the party into Court with¬ 
out delay. Inglct v. Vaughan, 

1 C. R. 261. 

1 Dick. 7. 

5, A defendant against whom the Ser¬ 
jeant at arms was ordered to go, for not 
producing. deeds pursuant to a decree, 
being a lodger and keeping himself locked 
up, except on a Sunday, so that the ser- 
jeant at arms could not execute bis war¬ 
rant, and the plaintiff being, as it was 
supposed, without remedy, applied by 
motion that a commission of rebellion 
might issue, to commissioners who could 
break locks, &c. but it was denied; it 
being a writ, which if warranted, issues 
of course. Edwards v. Pool, 

2 Dick, 693. 

6‘. A commission of rebellion may be 
e.xecuted on a Sunday, though it issued but 
for want of an appearance, or for want of 
an answer only. Ex parte Whitchurch, 

1 Aik. 57. 

7. But the execution upon a Sunday 

will be disapproved of, unless in cases of 
urgent necessity; audif executed in church, 
the Court would punish the commission¬ 
ers, and they would also be punishable at. 
law. Prac. 131. 

8. By the course of tbe Court a com¬ 
mission of rebellion issues only to the 
sheriff of Middlesex. 2 P. W, 057- 

9> If an action at law be brought in 
respect of .irregularity in issuing a com* 
mission of rebellion, the Court will en¬ 
join it. The irreguTkrity being to be ex¬ 
amined into by this Court only. Bedkp 7. 
"Deoercair, 1 V^, 269. 

10. If a defendant be taken upon a 
commission of rebellion, whichissued 
irre^Iarly, he shall have bis costs. 

Ibid, 
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XVl. CONSOLUDATIIIO S^lTS, 

t 

1. Causes in equity cannot be cnnso^ 

lidated til] after a reference to the Master. 
Forman v Blah, 7 Price, 654. 

2. A relerence to ascertain Urlietber 

severe^ tube causes should be cua«ubdaled, 
IS not of course before answe:r. Kaghltt/ 
\. Biofwii, 16 Ves 344 

XVII. CONTFMPT. 

(fl) Process of 

(Ste Div, VIII p. 386* ante). 

1. Process of conteiupt to be inadi. out 

inthepioper county, whtn tin paityis 
lesident, and the prosecutor to euaeaioiu 
to ptocurc the lirst and picctdtnt piocess 
to bt executed, or else to pay costs —Otdo 
Curut, 1 C U 5a 

Bean'Ps, Orel C b. 60 

2. It appearing byalbdivit, thit the 
defendant was both senseless and dumb, 
ind tbeidoie euuld not lustiuet his cotin* 
s 1 to draw his answer, it was oidered that 
I ■> attachment, or any process < f eon- 
etmpt should be aw ided against h m foi 
not answeiuig, without sped il orelei of 
lit Court 4 It ham \ Smith, C uj 132. 

3 Contempt tow uds toinmissioners of 

ctiantable uses, punishible b> the gieat 
se il ComimustoiKi % o/ ( karitabh Use, \. 
iiith, ] Dick. 61 . 

4 Process of contempt stayed against 

the husband, for want of the wife’s an- 
swei, she having left him. Llo^d \. 
hasnet, 1 Diek. 143 

And as U process of conUmpt agamst a 
teme ( oxf t, see p. 37 2, 38o* anti. 

а. li the defendant is in contempt ioi 
not answering, and on motion he obtains 
time, if It be not expressly ordered, that 
all contempts in the mean time shall be 
stayed, the plaintid may go on, and pro¬ 
secute the defendant for not answering 

Ation, I Vern. 104. 

б. If a second or any further answer be 
put in by a defendant fn contempt, and 
provn insuthcient, the plaintiff uiay re¬ 
sume the piocess where it left off Anon, 

1 C. C. 238. 

Lord Abergaomny v. La ly Aieigatenny^ 

KeU5fr 

Child V. Brabson, 2 Ves. 110. 

7. Vlfhere thed^ndantis m eegntempt, 
under au order for a messenger,'ttdd^ts 

his aiiswer, to wJhifth Mcceptwnr Are 


allowed, the pluntiff, not faaviiM iiovepted 
costs, may imntedialely prflhfw ffjwUie 
old process, without subposiiyi or notice 
for a bcttei answer, but if the dt^dant 
IS in custody, the process is dtsraOrged 
pending the reference by tender nf costs, 

Boehm v. De Tastet, 1 V. & B, 324. 

JIill V, Tuinci, 2 V. & B 372. 

8, The same wher^; the defendant, in 
contempt to a serjeant at arms for not 
answeting, puts in an insufTicient tm- 
swer, if the plaintiff oi his Clerk in Colirt 
accepts the costs, this purges the con¬ 
tempt, and in the process for a furtbei 
atiswet, the plaiiitifF must begin d< novo 
theiefore it is usual and profier for the 
Clerk in Court toiefuse aeeepting the costs 
of the contempt, if tendered, till after he 
has seen or is adeised is to the sufficiency 
of the answer Anon, 2 P. ^^.4SI. 

9 Altei answer reported insufficient, 
plaintiff, it he has nut accepted costs,may 
pioceed upon his old ptoccss of contempt 
without any new order. CouUoit \ Gia- 
ham, 1V&B331. 

Bath II V Batleif, 11 Ves. 151. 

10. Defendant in custody foi want of 
his e\ immation, is dischtrged iiumedi- 
it( ly on piltli ig It in , but it on reference 
It prove insufficient, the plaintiff, not bas¬ 
ing acet pled the costs, may proceed Irom 
the la* t process, Bonus \ Flack, 

18 Ves, 237. 

11. I he practice of personal service as a 
inundation tor process of contempt div- 
penstd with where the party must have 
notice of what is demanded ot him, as 
upon a short ordci lor execution of a de¬ 
cree made while the paity was piesent Ill 
court Bidi! V. KidUir, 12 Ves. 202. 

12 4Iso m anothei case, under the cir¬ 
cumstances, where the party had declaicd 
he would not execute an ordci, and bad ab¬ 
sconded to IV Old it Dl JdanneoiUe v, 
De Mannevtlle, 12 Ves 203. 

(6) Dejindant under Ctttmnal Charge. 

1. A party being in Newgate under a 
cnminal sentence, cannot be bi ought up 
under a writ in mesne nrocess, lor the 
^rtxise of charging him, the leaving af 
sucb writ with the sheriff sufficiently 
charging htni Johnson v. Ay let, 

2 Dick. 658. 

2. ^Vb«re It appeared upon a specnl 

return to tfnit the defend¬ 

ant via# ander a sentence of impiisoument 
for felony, tbe court refused to issue pro- 

*FFF 
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cess, as upon a return uf non esi mveutus. 

m m mrn V. Kirkpofrifle, 3 Ves 4.7 K 

3. Nor can such dcleiidant be reniovcd 
by J^n7 process ot the court, until the 
evpiration of his sentence^ a n«oti«n there¬ 
fore for habtas corpus was refu'^ed. 

S. C. Rogtrs V. Kukpatmk, 3 Vcs. 573. 

4. Defendant m Newgate, under a cri¬ 

minal sentence, halving been brought up 
by habeas corpus, for not putting in his^ 
answer, was remanded to Newgale. As 
to the farther proceeding— Quceie. IJoi/d 
V. Passtngkam, J5 Ves, 179* 

5. Order that defendant, a prisoner in 
Newgate under sentence fo’' forgery, be¬ 
ing brought up for want of answer, should 
be turned over to the Fleet, and then car¬ 
ried hark to Newgate with his cause. 

Moss v.Brovm. 1 V. & B. 78. 

- 

For taking bills pro couftsso against suih 
defendant, see Div. LXII. post, and for 
issuing sequestration, see Div. LX XV 


(t) Frofiwg, 

1, A party ordered to be examined 
touching his contempt. Haneys. Ihn - 
vty, 2 C. (\ 82. 

2 Where a man is to be examined for 
a contempt, although the rule of couit be, 
that he shall be examined in four days, or 
stand committed, yet, if the party be in 
the country, he shall have a cominissiou 
to take bis examination. Anon, 

1 Vern. 187. 

3. An attachment being taken out 
against the defendant in Ireland, siiici be 
could not be examined in person to the 
contempt, a commission was granted into 
Ireland to examine him Anon, Mos. 85 

4 Reference to see if particular per¬ 
sons were guilty ot a contempt. On be¬ 
half of the Croa«, ] Dick. 101. 

5. A piosecutor may take out a com¬ 
mission to prove a contempt, and the 
conteronor can name but one commis¬ 
sioner, and cannot examine witnesses, 
but may cross examine the pioseciitur’s, 
but (he Court, on application, will give 
him leave to examine witnesses )to some 
special points. Anon, Mos. 312. 

6. One witness sufficient to piove a 
contempt. Sands v. Knighton, Totb. 41. 

JSut see Anon, 3 Atk 9ip. 

7. Upon an ordinary roii'empt s com¬ 
mission was had by the plaintiff*, who 
proved the coutempt positively by one 
vfitMW. The defendant aliened the pro¬ 


cess was by mistake served on a wrong 
person, and prayed a comiiiissimi to ex¬ 
amine to It, and It was granted. Ham- 
tnond V. S/nlley, 2 C. C 100. 

(d) Airest and Comtmtmmf. 

1. A man committed for terrifying a 

witness about to be examined. Partridge 
V. Partridge, Toth. 40. 

2. Master having made his report of 

what was due from tenant for rent, on 
affidavit of service of the rejiort, and ot 
demand, and non-payment of the rent. 
tenant oidered to stand committed. Manlq 
V. Eyton, 1 Dick. 183. 

3. A sheriff’s officer was committed for 
a breach of fiancbise, in executing a writ 
within the liberty of the Rolls, without 
permission of the Mastei of the R<ills. 

Ev parte Carpenter, 1 Dick. 334. 

4. Ihe mayor of Coventiy coniiiiit d, 

for not obeying an order of the court. 
Ikt Attorney-Oeneral v The Mayor of 
Cotentiy, 2 Dick. 781, 

5 \\ ben a person is committed for a 
contempt of the Court, it is the duty of 
the gaob i to keep him a close prisoner. 
When the Court commits a man for con¬ 
tempt thty will not diiect, that he shall 
be kept a clo«e piisoncr, till the gaoler 
has been in default, m letting him have 
the benefit ot the rules. Ex parte —— 

Barn. 374 

ff. ’{heCourt refused to commit a pri¬ 
soner, 111 contempt for iion-payinent of 
money, as a close prisoner fur a iuither 
contempt. Callv Morttruet, 

4 Br. C. C. 89. 

7. Advertisement inserted in the public 

prints, that whoever should discover, and 
make legal proof of the mainagein quis- 
tion shall have 100/. reward, adjudged' 
a contempt of the Court, and the party 
piocuruig It committed. Pool v. Saihe- 
vetel, 1 P. W’. 67®. 

8. Two printers committed to the pri¬ 
son of .the Fleet, for publishing a letter 
touching the proceedings of this Court iii 
causes. Roach v, Garvan, 2 Dick. 794. 

6. C. Anon, S Aik, 469. 

9. '1 be publisher of an adverttsenient 

in a public journal, relating to an answer ^ 
hied in this court, conimitted foil the con- * 
tempt. Anon, ft Ves, 520. i 

, And see Anon, 2 Atk, 472, 

10. Bu wheie parties who are inter¬ 
ested ID an order for the 8ppointnteh||ie|' 
a receiver, print it with the recit^ 

at,. . * 
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several iacts la the cause relevant to the 
order, and disperse it among the tenants 
ibis lb no contempt, though very impru* 
per. liatkcr v Ilmt, 2 Atk. 488» 

11 Coaiiiiitment in the jurisdiction of 
lunacy, lor a contempt hy the publication 
ol A pamphlet. igiioranre of the con* 
tents will not excuse the printer Ex 
parte Jams, 13 Ves 237. 

12. An ordtr wasobtained, without nn- 
iiie, foi the couiuiitinent ot the defendant 
for a contempt, in abuse of the piocess of 
the Coui t, unless be shewed cause to the 
contrai y on personal serv ice. Van v, Pt tee, 

1 Dick. 91* 

13. A similar order nifi was made, ex¬ 

cept that leav iiig the order at defendant’s 
house was oideied to be good virsiie 
Ikilliamsv Jwies, 2 Dick 477 

14 1 hough contrmptnous wolds weit 
spoken of a subpant, and the peison 
Sieving IS seveiely bcattii, yet as these 
facts were proved by the oath of a single 
person only, the Court would not in the 
first instance ordei the party to stand 
tommitled, but made a mlt upon him to 
sliew cause why he should not stand tom- 
1 itted j4?ian, 3 Atk 2Ip. 

15. l^arius assaulting a deput) mes- 
seiiger of the Coui t in discharge of his 
dniY, will be coiiiiiiitted lor contempt 
<i|)uii the athdavit ot the deputy alone. 
LIhot V. Uttlmatack, 1 Mer. 302. 

l6 The Court will commit a parly 
guilty of an act of violence in the regis- 
tei 8 utiice. Lx par*^ Bu/rms, 

8 Ves. 535. 

17. ^^he^e a defendant was ordered to 
be committed for contempt, but could 
not be found, and a sequesti ation issued, 
upon the return of the sequestrators* 
nulla bona, iibe<ty was given to execute 
tlie wariant of commitment Dtatdan v. 
Halsep, 1 Dick. 31. 

18 After the plaintiff at law had ob¬ 
tained judgment against P, and an award 
of execut on on the setre jaetas to revive 
a judgment, P. obtains an injunftion on 
the common terms of giving a release of 
errors, and atterwards^riiigs a writ of 
error in the Exchequer chamber * this is 
a broach of it s order and a contempt of 
the Court. Mon, 3 Atk. 297. 

the release buvinp been given 
^ twelve yeafk previously to the nuuliou, the 
Court would not consider it as a con- 
Iteuipt, but directNl only that the pro- 
^ l^inga on the writ of error should be 
«li^. Ibid, 3 Atk. 298. 


20. Where a person attends a cauee to 
which be is a defendant, and haa notice 
of the decree, by being picsent’when it 
was pronounced, if be does any act lo 
conlrayention of it, he is guilty of aton- 
tempt, and liable to be rommiued to the 
I leet. Ship v. Uaneoud, 3 Atk iGt. 

21. Peutioiier was arrested on a bnn- 
diy by 1 ord Chancellor's tipstaff under a 
waitant hum the Court for a contempt in 
disobeying . n oidei the aircst was held 
to It lawful. IX patte JVhitehurcb, 

1 Atk. 55. 

22. A man may suriender hmiseU vo- 

luntaiily to any warrant upon a hutiday, 
the ordei of commitment is, that the 
paity do stand committed, and if present 
v.'licn the ordet is pronounced, he is a pri¬ 
soner instantly. Jbid. 

23 Judgment in error for want of an 
original writ, there having been a peti¬ 
tion and Older at the Rolls fur one to is¬ 
sue, but the order not served, the de¬ 
fendants ordei ed lo consent to set it aside, 
hut a couimitnieiit for contempt in enter-, 
mg It up icfuscd Pengtet v. Jonas, 

2 Bi. C. C 141. 

24. 1 he Chancellor declared, that in 
futuie, if he should receive a private letter 
on the subject of a cause, he would con¬ 
sider wbetber the writer ought not to be 
comniitted. EagUioti v. Cwentrp. 

8 Ves, 467. 

25. A purchaser under a deciee may 

be committed lor disobey ing an order to 
pav in the purchase money. Lansdoun v. 
Elderton, 14 Ves. 512. 

20 I'oi the purpose of commitment 
under a short order to pay money, the 
person serving the order must have au- 
thoitty to leceive the money. fVtlktns v, 
Sltvetis, 19 Ves. 117. 

27 Plaintiff cannot obtain an order to 
commit upon a fourth insufhcient answer, 
unless he has,a^port of the insufhciency 
ot such fourth answer, even though the 
defendant has filed a fifth answer. Const 
V. Ebiis, Coop. 262. 

28. In all cases of commitment for 
contempt there must be an affidavit ot 
service. WhUehead v. T’futlewait, 

3 Atk. 6\9. 

29- No commitment on a foreign affi¬ 
davit, as perjury cannot be assigned. 
Musgraie v, Medev. 19 Ves. 652. 

SO. Under a joint order .against two, 
for payment ot costs, or commitment, 
the party may proceed against both or 
either, Ms pttrte Bvhop, 8 Ves, 333. 
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(A JSlMpe ^ Dmiarge of P»von cm- 
mated. 

'J. The Coart ai Cbanceiy granted a 
wpenetkepi W the Wardep of the Fleet to 
ducbarge the prisoners. Caltkiet v.What, 

1 C. R. 90 

3. One comoiitted m equity tor a con> 
tompt in rescuing another taken on the 
LorfChanctllor’s'^ arrant, is not liable 
to Ml ebcape waifan*. Pom's case, 

> 1 r. W 439. 

Sp.x^. Htnchchjfc v. Faj/ne, 1 Sti 99- 

3. Escape betb not against the Waidcnr 
of the Fleet, for escape of one in execu¬ 
tion for bttach of a detiee. inon, 

2 Free. U6. 

4. The defendant, committed to the 
Fleet for not pertoiming a decree and a 
sequ^tratton, and the plaintili put in 
possession of the lahds, shall not bo dis¬ 
charged, till the lands arc assured to the 
plaintiff, or money and dair >ges satisfied. 
Perryman X. Vtnham, 1 C. ll. 152 

5. Publisbtr of an adcertisement, as 

to proceedings in Court, coiiunilted foi 
contempt, was discharged on submission, 
and disclosing all the circumstances under 
which the advertisement \sas published. 
Anon, 2 Vos 520. 

6. Defendant in contempt, dischaigod 

on putting in his an.swer and bcfoi c the 
costs were ascertained, iqion depositing 
the utmost sum to which they would 
amount, subject to taxation, litoughlon 
V. Martyn, 4 Br C. C 296. 

7. Deiendant taken up oii the piocess 

for want of an answer, is, upon putting 
IB an answer, and paying oi tendering the 
eosts of the contempt, entitled to be dis- 
cbaiged ynthout wilting lor the Mastei’s 
nfiort that it is sufficient. Child v. Brab- 
san, ' 2Ves. 110 

iVaters V. Taylor, 11 Ves. 418. 

&CC alto Boehm v. Dc Tastn, 

ry AB 324 
Hdl V. Tvtner, 2 V. & B, 372. 
BaOey V. Badey, IJ Ves 151. 

8. But not wbera the defendant has put 
tt three insufficient answers; he must then 
answer in custody, Bailey v. Bailey, 

Ibid. 

9. Defendant in custody for want of 
his examination IS discharged immediately 
sqion pottma It in. JSobw v. Flack, 

^ 8 Ves. 187. 

10. UpcMi. an order that a defendant 
ahail he mMsed ffiom the Fleet, oa pay-^ 
iMJffie coiHiif hie contempt, oi a tender 
ifUFTila edm^t tha Warden of FlsM 


must release him on an affidavit of a ten¬ 
der of the costs. Anon, 1 Mad, 109. 

11. A pat ty in custtxly for a contempt, 
in disobedience ot tlie process of the 
Courl^ will not be discharged,, without 
undet taking not to bring an action, when 
by his own device the process hud been 
served, in point of fact, on another per¬ 
son ot the same name. Bland v, Buckley, 

6 Price, 34. 

J3. The Couit will order a person who 
has been in custoily for any given time, 
under an attachment for a contempt of 
ita authority in disobeying an injunction, 
to be discharged on iiiotiou, if the por¬ 
tion of Ills imprisonment be shewn to its 
satistaclion to lie commensurate with the 
degree of the olleiite, on the terms of pay¬ 
ing the costs of his contempt, notwith¬ 
standing the applttation be oppo^-ed on 
the pait of the plaintifl, Adlaid v Smith, 

6 Price, 321 

n. Geneial lule that paities must 
dear tbeir contempt, befoit they can be 
heard, Poiobs v. 1 oung, 9 Ves. 173. 
Amn, 1 o Vfes. 174. 

14 Part, IS under commitment for 
contempt, cannot be beard except on pe¬ 
tition Nuholson \. SquiK, 

16 Ves. 259. 


( /) IVax er or Dm harge oj 

1 An attdehinint after a decree for 

dismission, is in nature of an execution 
at law, and a geneial paidon may paidon 
the contempt, but not the debt. Barttam 
V. Damntt, Rep T. I inch, 253. 

2 Contempt dtsebarged by a general 

pardon. Anon, 1 C . C 238. 

3. A general act of pardon, though 
with an exception of contempts, extends 
to pardon contempts in marrymg infant 
wards of a court of equity. Phipps v. 
Fori of Anglesea, 1 P. W, 696. 

4 Generally, a pai ty cannot be heard 
until he has cleared bis contempt, but a 
step taken by the other party waves the 
contempt, except as to the right to costs, 
as costs in the cause, and not to be ob¬ 
tained by process of contempt. Anon, 

15 Ves. 174. 

5. A defendant having filed an answer , 
and demurrer, aftw a eept co i| A jBi turaed| 
on an attachment for not afirmfing, anl 
order for a messenger, ^tamed before thel 
demurrer and answer which the oleii 
tifi^ had bespoken an office copy) had I; 
taken off thO file, w^^idiicfaarged 
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lives abroad out of tbe jnmdkitioii of tlw 
Court, if he bath left the kingdotft siwsc 
filiDg the bill, must go on and say, to 
settle abroad, jintm, 2 Dick. 775* 

10. The simple fact that the pkmtlft 

is gone abroad, is not a sufficient ground 
to compel him to give security for costs. 
Hobp V. IlUchcotk, 5 Ves. 699. 

11. The Court of*£xcbequer refused a 

motion, that the plaintiff should give se> 
curity foi costs, made on affidavit that he 
was about to leave the kingdom. Adams 
V. Cokthviit, 2 Anst. 3S2. 

12. Plaintif], under an order of the 
bccatary of State, confined, and to be 
removed out of tae kingdom, under the 
alito act, ordered on notion after ap¬ 
pearance and befo e answer, to give se¬ 
curity foi the costs, according to the 
practice, wbeie the plaintiff is resident 
abroad. i(i/az v. IJanson, & Ves. Sfil* 

13. Il in ambassador’s servant brings 

a bill, he must give security to auswer 
costs, as bung a person privileged, Good- 
uin V Arthu, 2 P. W. 452. 

H. It the plaintiil is in the seivice of 
a foreign envoy, he must give security to 
pay costs. Anon, Mos. 173. 

15. 1 he plaintiff, under the protection 

of a foreign ambassador, ordered to give 
secmity to answer costs. Adderley v. 
bmith, 1 Dick. 355. 

16. Where the plaintiff was protected 
by the Hissian envoy, the Court of Ex¬ 
chequer iciused to Older him to give se¬ 
curity for costs, the bill being for an in- 
junctinn against defendant’s proceeding at 
)<i\v, and the plaintifi thetefoie forced into 
(’ourt. Ftftuich. V. FotUstue. Bun. 272. 

1/. Defendant having destroyed the 
subject of the suit, and absconding, shall 
hud secuiity for costs, or the plaintiff shall 
be permitted to dismiss his own bill with¬ 
out costs. Knox \ 

2B.C.C. 186. 1 Cox, 359. 

18. A plainlifl becoming bankrupt, will 
not therefore be compelled to give securi¬ 
ty for costs. Anm, 2 Anst* 407. 

19. If the plaintiff does not reside where 

the bill describes him, the Court will 
compel him to give a n He of h» place of 
abode, or security for costs. James v. 
GtUadam, 2 Anst 552. 

CoUmson v. Cookson, 2 Fow. Prac. 311. 

20. Where it appears upon affidavit, 
2 Cox. 284»|^ I that theprocAetaomy u insolvent, he most 

9 . Affidavit fo ground an order give seenn^ for costs. Walt v. Salter, 


costs. (Jurzan v. De la Zouch. 

1 Swan. 18^ (n). 

6. The right to process or Jer an un¬ 
dertaking for a seijeant at anna, &c. im¬ 
mediately on exceptious to the report of 
an insufficient answer disallowed, is waved 
by y laintiff’s taking out a sub} ana for a 
belter answer, and excepting to the repoi t, 
he thereby entitling difendant to ei^t 
days alter the exceptions are disposed of. 
Agar V. The Tiigent’^ Canal Company, 
Coop. 221. 19 Ves. 379* 

XVIIl. Costs. 

(rt) 'iecuiitif /or—(1) White gtttn. 

1. If the plaintiff resides m another 
kingdom, he must givi secuiity to pay 
costs. Gibson V Scudamore, ^^os. 7* 

2 . Plaintiff, consul abroad, not to give 
secuiity foi costs. CohbtookJones, 

1 Dick. 151.. 

3. Where the difenudut usually lesidid 
at Opoilo, and had not answiitd, but 
was 10 cont< nipt, the eon. t ordered him 
to give plaintiff secuiity for costs until 
answer or fuither order. Anon, 

Bun. 183 

4,1 he Coui t VI ill roiiipil a Scotchman 
to give oecunty for costs as a foreigner. 
Kir sf. Duchtss of Mun^Ut, Bun 35. 

5. Application that the plaintiff,living 
111 lieland, should give secuiity foi costs, 
will be gianted, it made before answer. 
Ctaig V Bolton, 2 Br C. C. 609 

6. Plaintiff rCw dent in England, the 

suit being brought ai the lush Court oi 
Chanceiy, was oidtird to give security foi 
costs, after appeaiance ot the defendant, 
hut befoie answei. Slaikpook v. O’Lal- 
laghan, 1 B. jc D. 566. 

7. 1 be Court will not order that a plain¬ 
tiff lesiding abroad shall give secuiity foi 
costs, whete theie is a co-plainliff lesiding 
Hi England Winthotpc v. Royal FjI- 
ehangi Assurance Comj^ny, 

1 Dick. 282. 

Wulktt V. Easterly, 6 Ves. 612. 

8. Plaintiff 18 not compellable to give 
security lot costs, unless he states him¬ 
self, or it be sworn, that he is resident, 
or going to 1 aside abroad. The mere de- 
aenpu^o in the bill is not sufficient to call 
for BjjfMtjr. Green v. Cha nock, 

Ves. J. 396. 3 Br. C. C. 371. 


I^laintiff to give security to answer cos^ 
^%hen It doth not appear by the bill thathe 


Jntmt 


bios. 47* 
Mob, 85. 
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€«ie court re* 
fi»e4t9P[f4^a;iroc^ in indigent 
cifeumetvices ^iVe. security to answer 
costs. Squirrel Squirrel, . 

2 Dick. 765. 

2^ And aprochein amy shall not be 
obliged to give security, because he is a 
privileged person. Anon, Mos. 86. 

23. Where the evidence of a plaintiff 

prochcin amy is necessary, and for that 
porpos^ application is made for striking 
out bis^nanie as plaintiff, he must give 
security for costs incurred in his time. 
Witt! V. Campbell, 12 Ves. 493. 

24. Cestuis que trust, bringing an ac¬ 

tion in trustei’s name, were 0. Jered to give 
security for cosj^, although only co-de¬ 
fendants iu the suit. Anneshy v. Sir J. 
Simeon. 4 Mad. 390. 

25. Where the original defendant, who 
had obtained security for costs, became 
buikrupt, his assignees, who had become 
parties by supplemental bih, were held 
entillnl to call for a fresh security, as 
they could not have the benefit of the re¬ 
cognizance already entered into. Ogbome 
V. Bartlett, Beames on Costs, 359. 

26. Security for costs, after answer, by 

pliainliff, who had gone abroad, refused on 
nfliiiavit of his intention to return to this 
country, where he had left his family. 
While V, Greathead, 15 V^es. 2. 

- When to be applied for, 

1. At law, if a defendant has taken 
any step in the canse he cannot have se¬ 
curity for costs. Anon, 10 Ves. 287. 

2. Where, on the face of the bill, the 
plaintiff appears to be beyond sea,.or if 
it is in the knowledge of the defends^ he 
may apply fiir security to answer costs; 
but advantage should be taken of it be¬ 
fore answer or time prayed to answer, 
otherwise it is waved. But at any time 
of the cause when it comes first to the 
defendant’s knowledge, he may move for 
aecurity. MeHorucchy v. Melioruechy, 

2 Ves. 24. 1 Dick. 147. 

3. Security for costs refused, the plain¬ 

tiff appearing by the bill to be residing in 
Ireland, and the motion nut being made 
till after answer was filed. Crdg v. Bof- 
*on, 2 Br.C. C. 609. j 

4. In a similar ease the motion was re- 

fined, not being made till after defeo^fMj 
bad ebtained an order for time to aaewo|&| 
•dlwi, 10V«8.287. I 

' S’, A jisetioD tlmt defendant, mndifg at I 


Oporto, should ffve security for costs be¬ 
fore lie retuiined there, refused, the answer 
having been filed. Whitehead v Mvrat, 

Bun. 183. 

6. But where it was not dis^yered, 

till after publication, that defendiW. Uveci 
abroad, proceedings were staid tilt be 
gave security for costs. Lonergan v, 
Rakeby, 2 Dick. ,709. 

7. And if the plaintiff goes abroad after 
answer, with an intention to reside, and 
be domiciled abroad, the court will 
compel him to give security for costs, 
and the application being made after an¬ 
swer put in is no objection. Weeks v. Cole, 

14 Ves. 518. 

8. Where the answer is filed after the 
defendant has notice that the plaintiff has 
gone abroad, the defendant cannot move 
fur security fur costs, itiuugh the answer 
is so filed by mistake. Dyoft v. Dyoft, 

1 Mad. 187. 

(3) - Form of Order for. 

1. An order was obtained, directing se¬ 
curity to be given for costs, but the order 
did not direct the stay of all proceedings 
until such security should be given ; and 
therefore, tbougb no security was given, 
a inotior of rouise, for a conimissinu to 
examine some old witnesses, was held to 
be regular; but in future, the court inti¬ 
mated that the order in such cases should 
direct all proceedings to be stayed, until 
security was given, i'ox v. Blev, 

5 Mad. 147. 

(4)- -Form and Amount of. 

1. When the party lives abroad, that 
there should be £ 40. to answer costs is 
the old rule, which, though now low, is 
not increased by the Court, unless upon 
a special case, as in this case, to the 

I amount of £ 300. Gage v. Countess Staf¬ 
ford, 2 Ves. 557. 1 Dick. 26s. 

2. The Master ordered to settle what 

I security the plaintiff, a foreign merchant 
I residing in Spain, was to give to answer 
costs. Odvyer v. Sahador, 

I Dick. 372. 

3. The usual security for costs by a 
pluutiff, residing out of juiisdietiou, not 
increased upon special circumKtiiKm, as 
the distress of phuntii^ unless, t^Hintiff 
Mking some favour, terms may be im- ^ 
puied upoa bun. O^tmv.Heame,,' .-4 

II Ve8.49®^..^*A' 

S Where a plmnttff is bmind to .. 
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Recunty for contB, mch defendant employ¬ 
ing a separate Clerk iii Couit, is entitled to 
A separate bond, but they all form but one 
security for £ 40. Lowndes v. Roberhon^ 

4 Mad 465. 

5. Where the plaintiff by the decree 

bad liberty to bring an .iction ir the Court 
of king's Bench, and such action was 
brought, the defendant applied to a judge 
of the Court of King’s Bench, lor the 
usual order tor a stcuiity for costs, th( 
plaintiff being, as stated in the hill, resi¬ 
dent at I’ai IS i he judge refti red the ap¬ 
plication to the Court of t hancery, and 
the Court o»‘dered security to be given ac¬ 
cording to the course and piactice ot the 
Court in which the action was brought. 
Despnz V, Milcktltf 5 Mad 87. 

6. 1 he Court ot Pxchequer refused to 
allow a deposit ot £ 40. the amount of 
the secui ity, to stand in the Stead ot the 
s curity. Kir v. theDutdusi of Munster, 

Bun. 3 j. 


(b) IP hire ordired or decreed, genet a'ly. 


1. Wheie relief is decreed, costs arc 
entiiely in the discrttion of the Court. 

V. Harrison, 1 C . C. 10i 
BtoniUy V Holland, 7 Vts 2h. 
Jonir ». Contrr, 2 Atk tOO 

Vantouier \ Bliss, 11 Ves 4 j8. 

2. It iscoiibcieiite and i.otai)y author’ty 
diiects thf Court in giving costs. Corpo- 
j tion of But/oras, lAnthall, 


2 Atk. 552. 

3 Costs do not follow the tveiit of the 

suit, where a fair qutstion is raised. 
Statius V. Morns, I V. k B. 8. 

O’Donnil \ ,Bimmi, 1 B & B. 264. 

4 But the partv who fails is pnma 
facri 11 ule to costs, and he is bound to 
bring toi ward circumstances to repel this 
liability, f^ancouvir V, Blm, 

11 Ves. 450. 

5 In general, the Com I makes the un- 

suicessful party pay costs, unless theie 
are paiticular circumstances, which in¬ 
duce the Court not to give costs; but it is 
not the course of the Court to order the 
costs of the unsuccessful party to be paid 
out of the contested property. In all 
suits fur the recovery of an estate, the 
question must arise upon the construction 
of soo^liistfument, and the parties lili- 
latellpme peril of costa. Htmpsons. 
Brandwood. I Mad. 392. 

6. There is no general rule as to decrees 
mg costs, the Court must be governed by 
circumetanees. SksmH v. aftSy, 


7> A defendant endtaavoanng to get the 
plaintiflf to come to an agreetnent with 
him, to take a very small sum of money 
in satisfaction of all bis interest in the 
estate, is a reason for making him pay costs 
of suit Aiery v. Osborne, Barn. 849. 

8. No costs are given to a party 

claiming under a contract not meritori¬ 
ous, though recoveied upon ; not even to 
a trustee. 1 Yes. J. 55. 

9. Tni ugh a defendant be decreed to 
pay costs, he shall not pay the costs of 
uunecessary parties. YaetesK^Gieroe, 

1 Ves. J. 880. 

10 Where the plaintiffs entered into evi¬ 
dence perfectly un lecesvary, they were di¬ 
rected to pay the defendants the costs of 
their depositions. Shewen v Lewu, 

3 Mer. 167 (n). 

11. W hen there has been vexatious liti¬ 
gation, full costs should he given; abter, 
when a fair question has been raised for 
the opinion ot the Court. 0*Donnel v. 
Brifane, 1 B, fie B. 264. 

1 1. Where several parties are entitled 
to share in one fund, and the shaies of 
some are rncumheied, so as to render in¬ 
quiries 01 other proceedings in a suit ne- 
tissai), whiih are not wanted as to the 
oiheis, the Master will be directed, after 
dividing the fund, to caliulate the costs 
ot suit with rtteience to each sbaie, and 
I so to deduct them * thus each party will 
I btai bis own costs most equally. Basevi 
I V. Stria, 3 Mer. 676. 

! Id. Whi.n different demands arise in a 
cau^e, the costs should be arranged as the 
equities between the pai ues require. Shitu 
v Gough, 2 B. fic B 34. 

1 c. Wheie the plaintiff s hill is ancilia- 
ry to his legal title, as tor removing out¬ 
standing terms, and he fails at law, he 
must pay costs in equity. Meifitckv. 
IVhiskaw, 4 Mad. 272. 

15 111 the Court of Lxchequer, where 

there are conffitting cases cited, and 
there is a difference ot opinion in the 
Court, they will not give costs. Bract- 
bi tdge v. Buckley, 2 Price, 230. 

16 Where a plaintiff prevails in no¬ 

thing but wbat he mi^ it have insisted on 
at law, he shall pay costs. Eyre v. Par- 
neU, 8 Br. P. C. 361. 

17. Mentioned to be a rule, that there 
shall be no costs allowed a party who 
could never come to bis right without the 
aid of a Court of Lquity. Walker v. 
Macphanim, 6 Br. P C. 361. 

See iMMMi Hm pruK^Ct Chfton v. Or- 
oAorif, 1 Atk. 610. 
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- 1€. Cest« «ni •!;«&;< to be allowed 
wbere4iie fttets contested are praumed 
to-be in tbe knowledge of the plaintUT that 
eeoteete them. Cockrame v. Bktntm. 

SBr. P.C. 361. 

.19. Costs not given against a panty 
making a demand, of the paydient of 
vyhich> there is only presumption. Jones 
• v» TurbervUle, 2 Ves. J. 15. 

H SO. Where the defendant will .not ad> 
ijiit a general right, but puts the plaintiff 
te tb^rouble and expenses of proving it, 
he shidl pay the costs of suit. Trinittf 
House V. Ryalls, • 2 Br. P. C. 389. 

21. As it may accelerate a decree, tbe 
Court postpones the consideiatipn of costs 
till tbe cause conies back from tbe Muster, 
.although there may be sudicient for de¬ 
creeing costs at the hearing. Scarbrough 
V. Burton, Barn. 255. 2 Atk, 111. 

22. After a decree passed, the Court 
' will hot on a petition give tbe costs of the 

suit to a defendant, although a mere trus¬ 
tee, and as such entitled to them, if u&ked 
ibr at the hearing. Colmaii v. Sarell, 

2 Cox, 206. 

3S‘ But where tbe decree directs that 
if a defendant gives farther trouble, the 
plaintiff should be at liberty to apply for 
costs, the plaintiff may so apply by peti¬ 
tion. Scarbrough v. Burton, 

0 Barn. 255. 2 Atk. 111. 

{c) In cases ^—{l) Amendment. 

' 1% Upon payment of 20s costs, a bill 

may be amended after answer put in: 
but the Lord Chancellor said he would 
consider how to make a more adequate 
compensation to a defendant for tbe fu¬ 
ture, after a long answer, and other ne- 
cetpary proceedings on the part of de¬ 
fendant. Deggs V. Colebrookc, 

1 Atk. 596. 

. 2. Plaintiff having amended the bill 
three times under three distinct orders to 
amend, upon payment of 20$. costs, ob¬ 
tained a fourth order to amend upon the 
same terms, and amended by adding a new 
engrossment of fifteen sheets. Tbe Coiirt 
would have granted an order that he 
should pay taxed costs for the amendment, 
but it appeared the last order was obtain¬ 
ed upon terras of waving exceptions to the 
answer, and ^ the express consent of the 
(kHfendant. . Brmsdel v. Tompsm, 

i Barn. ,332. 

Si C. Anon, SrAtk^ 12f|, 

3. The pk^tiff having atnended four 
. titbun, a comic^ oiidsr 4>!d %> 

^l$\m!^'6xdsxe& to '^ym'd^ 


kndant £7 extra tbe 20s. fiir tbe leogUi of 
the amendments. tWke v. Culpepper, 

I Dick. 284. 

4. Where tbe plaintiff amended under 
a common order to amend on payment 
of 20$. costs, the amendments being long, 
he was ordered to pay £5. additional 
costs. Btrwe v. Stuart, ■ 1 Dick. 58. 

5. Ill a case where the plaintiff amend¬ 
ed his bill three times, ujion the usual 
terms of paying 20$. costs, and obtained a 
fourth order for that purpose, the amend¬ 
ments being frivolous, the Court gave the 
defendant taxed costs of the former a- 
mendraents. Bennet v. Green, 

1 Cox, 253. 

6 The plaintiff having amended liis 
bill three times obtained tbe common 
order to anr^nd, on payment of 40$. costs: 
held to bn legular, and the Court refused 
to order him to pay taxed costs, it requir¬ 
ing a case of particular oppression 
break ihrongh tbe general rule. Earl 
Mazarene v. Lyndon, 2 Br. C. C. 291- 

7. The plaintiff held liable to costs of 

amendment after answer. Lord Abingdon 
V. Butler, iVes. J. 210. 

8. The cause, at hearing, went oft' for 
want of parties, with liberty for the plain¬ 
tiff to amend. 'I’he plaintiff', under the 
order, struck out many charges in the 
bill, upon which the defendant had ne¬ 
cessarily examined witnesses: ordered, on 
application, to be restored, that the Court 
might give the defendant the costs of such 
part of the bill, as the plaintiff had waved. 

Bullock V. Perkins, 1 Dick- 1 JO, 

9. Where a cause stands over with 

liberty to amend, and tbe plaintiff neglects 
to amend, he must- pay tbe costs of a mo¬ 
tion, that he may amend within a limited 
time, or the bill be dismissed, such motion 
being made necessary by liis default; but 
the Court refused costs where tbe notice 
of motion was silent as to costs. Cox v. 
Allingham, 3 Mad. 393. 

10. Where the amendments entirely 
changed (be nature of the bill, as by con¬ 
verting a bill against a bailiff for an ac¬ 
count into a bilLdf foreclosure, after an, 
issue against the plaintiff', finiUng him a 
mortgagee: upon motion, the Court l»4d 
the defendant ^titled to all tke cosk .sus¬ 
tained beyond what be would 

put to, if tbe bill bad been orig|lm}y,4oi‘' 
a .foreclosure such as the costs of the issue 
and of that itppUoatioB .Smith y. Smith, 

Coop. 14)^.,.,, 

11. 'Whfro tbe deoiprrei;, 

dowti for, argument, and jilaintiff ameiidM 
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op<m motion, tbe {daintiff wm ordered to 
pa; £ 5. ai costs. Anon, $ Ves, S31. 

See further ante, p. 390*. 


(3) Cmue ttanding over. 

1. When a cause, at the hearing, is or* 

dercri to stand over for want of parties, 
the plaintiff pays the costs of the day. 
^noR, 3 Atk. 15. 

Jones V. Jones, 3 Atk. 110. 

2. When the defendant, at the bearing, 

makes objection for want of parties, and 
the cause is directed to stand over, with 
liberty to amend, the defendant is not en¬ 
titled to the costs of the day, unless the 
defect of parties is stated in the answer. 
Mitchell V. Bailey, 3 Mad. 6l. 


& InalatecasethaCoartsiwsiDciiaed 
to think the costs of contempt would not 
be allowed at the hearing, as costs' in tlie 
cause, but that the plaintiff, by waving 
the contempt, had lost them. Const v. 
Ebers, 1 Mad. 533. 

7. If on issuing a writ of execution of 
an order for the payment of a sum of 
money, the money is paid, the costs are 
borne by the party issuing the writ; but 
when the defendant is taken on the attach* 
ment, for not obeying the writ of execu* 
tiol), the plaintiff may insist upon the 
costs before the defendant is liberated; 
ihuugh on the acceptance of principal and 
interest, and di‘ <'harging him, the plain* 
tiff loses bis claim to costs. Collins v. 
Crumpe, 3 Mad. 390. 


(3) Commission. 


(5) Demand tendered^ 


1. Commission for the examination of 

witnesses in Sweden; costs of the solici¬ 
tor attending the ex!ecution of the com¬ 
mission were not allowed. Hatnond v, 
Wordsworth, • I Dick. 381. 

2. Where the suit is for discovery and 

ix commission to examine witnesses, and 
a commission issues under which both 
plaintiff and defendant examine witnesses, 
each shall pay their own costs as to the 
commission. London Assurance Company 
V . Hankey, 1 Anst. 9« 

{And see further, p. 483, post.) 


(4) Contempt. 

1. A defendant examined touching a 
coritempt, and discharged thereof, sb^all 
have costs of course, Atkinson v. Ailoff, 

Toth. 71. 

3. Infant defendant pays no costs of a 
contempt. Perkins v. Hamond, 

1 Dick. 387. 

3. When a defendant is in contempt 
for not putting in an answer, and be puts 
in an answet which the plaintiff accepts, 
without insisting upon the costs of the 
contempt, the. plaintiff cannot recover 
such costs under the process of contempt. 

Anon, 15 Ves. 174. 

4. -Npr, unuer such circumstances, can 

-the plaintiff by motion obtain an order for 
^ of costs. SmUh v. 

3 V. & B. 100. 

Const r. Mers, 1 Mad. 530. 

5. But plaintiff does not by such 
wavm lose his right to the costs of the 
contwnpt, as costs in the cause. A»<m, 

15 Ves. 174. 


1. It must be an actual tender, to ex¬ 
cuse costs. Gammon v. Stone, 

1 Ves. 339- 

2. Tender after the bill filed of the ba¬ 

lance, deducting the payments to the 
mortgagee, with costs, deprived the as¬ 
signee of subsequent costs, WUtiamsv. 
Sorell, 4 Ves. 389* 

And see ■*■- * v. Trecotkick, 

2 V. & B. 181. 

3. If, after answer in u suit for tkhes, a 

tender be made, by motion in Court, of the 
sum actually due and costs to that period, 
the plaintifi' proceeds at the peril of subse¬ 
quent costs. Dean (f Bristol v, Donnes- 
thoipe, 1 Anst. 272. 

Worral v. Milter, 3 Anst. 632. 

And see Milnes v Davison, 

3 Mad, 374. 

Hull V. Matthews, 2 Anst. 444. 

(6) Detnurrer. 

1. Where the demurrer upon record is 
overruled, and a demurrer ore tenus al¬ 
lowed, neither party shall have costs. 

Tourton v. FUmer, 3 P. W. 371. 

2. Demurrer filed, held on argument 

not good; and a demurrer at bar^ good; 
the defendant is not to have costs. fFood 
V. Thompson, 2 Dick. 510. 

3. Demurrer aUowed, but without 
costs, because it was a demurrer only, 
without any answer, and came in by com* 
tniMion. Elme v. Shaw, l Vern. 282. 

4. Where a demurrer with merely a 
denial of combination was filed under an 
or^O' to answer, or demur, not de- 
murriug den% the Coqrt,upoo dbeb wgiag 

GGG* 
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the deinnner as irregular, gave £S. costs 

Ijansdovm v, EMerfun, 8 Ve**. 5^6, 

5. A demuirer set down for aigunient, 
being submitted to, and the bill Hinended, 
£ S. costs were allowed, //»ow, 

9 Ves. 221. 

6 . Though on a deniurt er to a pc rson’s 
being examined as a witness, being ovei- 
ruled, a subpoena cannot be taken out 
agunst him toi costs, >ct the ('oiirt will 
give them upon an application by motioOk 
Vaihatif \. Dodowidt, 

2 Aik. '>c)2 

7. Demuiicr of witness o\ii ruled, ami 

he ordeied to pry € 5. co‘'&. U mdd v. 
Dent, 1 Duk. J3t 

8. Where the pbintifl having no light, 

prayed a i<demplion, and, uftci answti 
pul in, disputing bis ut'e, puith ised ilic 
right to redeem, and intioducid sue h 1 ict 
by way ot amendment, the C oint,( pun a) 
lowing a dtniurrei, gave 1 ’1 coits Z'//- 
kvtiston V, ti'7gmll, 2 IVJad 21*) 

9 . ruli costs given on a t'tn urui al¬ 
lowed to a third bill foi the smie c nisr, 
under the geneial oidir, (ith lcbinir>, 
i79h upon a subsequent ppliiatnni. 

Gufliffi V. Wood, i \ . A r>, 307, 

10. 1 ull costs were gi\»n on ibt allow¬ 

ance ol a demutre', though applir itioi lor 
the purpose w is not made till tin* c wt* 1 
afterfhe den uitir was allowed with c nn- 
mon co'sts, vvbeie it a) ptared on aliidavit, 
that the suit vtas vexatious. ]l ood \ 
Dynekij. 1 Mi<J 3‘2 

11 . \\ hen full costs are given Uj on tlie 
allowance of a demuner, the ioim 01 th* 
order i«, “ that the pUmtifls da pay unto 
the defendants the costs of tb* -aul de¬ 
mur! ci, beyond tin sum of £ 5. the usual 
costs ol a dtmuiicr, to be taxed, &c.” 

Eilhtngfon V. Zf ^ Mad, 348, 

12 Taxed costs aie given in the Couit 
of Exchequer, on allowing 1 deinuirtr to 
the whole hill. Junn v. Jones, 

7 Price, 6GJ. 

(7) Dumtsston of Suit. 

1. By stat. 4 Anne, r. I6. s. 23, full 
costs to taxed, aic to be allowed in all 
cases where the plamtifl dismisses his own 
bill, or It IS dismissed for want of prose¬ 
cution. 

2. Where the cause is brought on bill 
and answer only, if tbe bill be dismissed 
agaioat aqy of the defiradants, there only 
Ms, costs are to be paid by the plaintiff; 
Irat if piatMtiff has a decree i^^st de> 
feodan^ though only on bill and answer, 


there costs must be taxed. Mtm, 

2P. W.S87. 

3. By general order, 27 April, 1748. 
wheie the cause is set down on bill and 
atiswci onls, 01 wbete it is so set down 
after withdrawing replication, it shall be 
discretionary in tbe Court to dismiss the 
suit with 40s costs, or costs to he taxed, 
or with no costs. Beames’Ord. Ch. 450. 

2 Atk. 288. 

I. Where the Court did not think tbe 
answer full enough, and directed an issue 
upon the merits, this is not beani^ a 
laiise on bill and answer only, but a sub¬ 
sequent pioceediDg, and therefore out of 
the rule ot dismission with 40«. costs, 

Ntushatn \. (hai/ 2 Atk., 286. 

5. \\ hf le a raus> is lehried to a Mas- 

tci tutiki an acionnt the Couit louksoti 
the nfeitnte as a siibsfqnent jiioeetding 
layond llic bill and answ(i,tm(t ihereloie 
it the bill IS dism‘•std with costs, .ey 
ai( CO ts (0 be taxed Ibid, 

6. ^Mu^c a pIdiiUifl merdy keeps his 
cause alive, teplics, ,ind afterwards with¬ 
draws his ic|)licution, and sets it down on 
bill c nri uiswer, tii it it may be dismissed 
with 40i. lo^ts oily, this is evading the 
jvi'-tic* ot'll*. Couit, .Hid the Couit will 
oubi o I, as It slicill ibink fit, Jbid, 

2 Atk. 238. 

7. \tlii.ie the dilindaiits denied all the 
equity otabill, uiid the plamtifl biought 
the cause to a hranng oil hill and answer 
only, ill oidci to get off wiiii 40v. costs, 
tiic C uurt on dismissing lilt bill upon tin 
lilt Ills gave taXf d costs Johnson \, Ih own, 

3 Aik. 1. 

8. Notwithstanding the common course 
of tbe Com t is to give only 4U«. costs on 
disuiis'-iun ot a suit, beard on bill and an¬ 
swer, yet it the paity be vexations, full 
costs may be given. Mansd v. Bowles, 

1 Br. C. C. 403. 2 Uick. 646. 

9. The ordei, 27 April, 1748, did not 
alter the practice generally, but gave a 
discretion to vary it upon special cases. 

JJaify V. Corporation qf Leommiter, 

. lVe8.J.476. 

10. W'lrre a bill, which might have 
been dr murred to, is biought to a hearing, 
and dismissed, it will be without ccsts. 
Biclcley v. Dommgton, 2 Ivq. Ca« Ab. 253. 

Earl Thanet v. Eateism, HiiB . 24*1^ 

Anon, 3 02. 

II. Ihe bill being dismissed, costs to 
tbe plaintiff, on account of thi. difficulty 
and novelty of the case, were ibliiiiseQ. 
fE^hasn v. Wyk/uaUf 

iSVes.J.SpS. 





IQ. BiU dismissed on hearing diiecauss^ 
with eoftts to be taxed as to one defend¬ 
ant, an# the plaintiff to pay £ 100. costs 
to the rest of the defendants. Gtiest v. 
Harris 2 I>«k< 684. 

IS, Bill dismissed with co<ts as to part, 
and without costs as to other part. Ftnch 
V, Fineki • 1 Ves. J. 546. 

14. - Bill dismissed with costs as to 
some parties, and without costs as to 
others. Jone» v. Turbet'oille. 

* aVes. J. 15. 

15. By the practice of the Court of 

Cbanewy, a bill cannot be dismissed with 
costs to be paid by the defendant to the 
plaintiff. £!ooth v. Jackson^ 6 Ves. 41. 
Leuis V, Loxkamt 3 Mer. 429. 

But see this doubted, Springfield v. O^ft, 
3 Mer. 430. (w) 

Where, the costs arc involved in the qws- 
tiou of dismission, see l)iv, XXVJ.post. 


(8) FJecfion. 

1 . No costs are given on application to 
;><it a party to election. Ex parte ll-'riiiht, 

2 Ves. J. il. 


5. 5;nd where the faster by bis 
certiffed certain proc^ings to be r^ular, 
which, on exceptipns to the report, were 
held to be irregular, the Court refused costs 
to the exceptants, as there was foundation 
for the reference. Stevens v. Loiig, 

I Dick. 282. 

6 . Exceptant ordered to pay costs of 
frivolous exceptions; 9.0s. for every ex¬ 
ception overruled, and 10s. for every ex^ 
ception waved. Read v. Ward, 

1 Dick. 110. 

7. Exceptions to the Master’s leport of 

a good title overruled with costs. Burnaby 
V. Griffin, 3 Ves. 266. 

8 . Upon exceptions overruled, the 
Court has a discretion to give costs be¬ 
yond the deposit, x'urcellv. McNamara, 

12 Ves. 173. 

9. IVhcre a defendant subnaits to an¬ 
swer exceptions, before an order for refer 
cncc, the phiiiiliiV shall be entitled to the 
stamp duties, in addition to the usual costs. 

(inieml order of the Court of Chancery 
of Inland, 1 S, & L. 241. 

See also Bcaines' Ord. Ch. 460 («). 

.'hid I)iv. XXXI. 


(9) Exceptions. 


(1C) Fraud. 


1 . Exceptants to a decree of charitable 
uses were allowed costs on those excep¬ 
tions on wliici) they prevailed; and on 
those where they did not, the respondents 
Were held entitled to costs. Corporation 
of Bvrford v, Lcnthall, 2 Atk. 551. 

2. The Master, to whom itwas referred, 
reported the proceedings under a com¬ 
mission for examination of witnesses 
irregular; on exceptions, the Court 
thought tbeai regular, and allowed the 
exceptions, and the party who succeeded 
had his costs of the application: Lord 
Hardwicke, Ch. discharged the order for 
costs, because the plaintiff’s was not a 
vexatious proceeding, but in the Master’s 
opinion well founded; and the rule is not 
to^give costs, but where no just ground 
appears for the proceeding. Anon, 

: 3 Atk. 235. 

3. Where the Master reports an answer 
insupci^ht, and upon exceptions it is held 
^ ^ dSSi*®***' party qjiicceeding in 
9ieap||||Kipnis not entitled to costs, but 
they iBOTllbide thf ev'ent of the cause. 

4{ ,Buf tha Cdtirf du’ special motion 
may^^er'costo,t^dugh the blaster re- 
pori^% favour of tliir o^r party. 

Ibid. 


1 . Wliere a creditor by judgmqpt re¬ 
covered, is afterwards found guilty of 
fraud respecting the whole of his demand, 
be shall pay costs both at law and in 
equity. Jjnyd w.ff'ynnc, 3 Br. P. C. 374. 

2. In a tcene of iniquity and combina¬ 

tion, tbHigb one be more guilty than ano- 
tlf'r, tlic Court never distinguishes, but 
charge'' them altogether with costs. 
Barneslcy v. Foviel, 1 Ves. 290. 

C. In the case of a gross fraud, the 
Court gave costs out of pocket, to be as- 
certaiiied by the party’s own oath. Dyer 
V. Tymeucll, 2 Vern. 123. 

2 Free. 112. 

4. In notorious frauds, the Court an¬ 
ciently made a defemliuit pay exemplary 
costs, but that practice is now altered. 
Waltham v. Broughton, 2 Aik. 43. 

5. Where a party h'-.s been guilty of 
fraud, be shall pay the costs of suit occa¬ 
sioned by it. Colt V. Wollaston, 

2 P, W. 154. 

Waltham v. Broughton, 2 Atk. 43. 

Earl Abingdon v. Butler, 

3 Br. C. C. 112. 1 Ves. J. 206. 

6 . The general rule in settii^ aside a 
bond for fraud or improper consideration, 
is to set it aside with costs; but where the 
plaintiff was particeps criminis, the Court 
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niinsod him eogto. Xfe^^am ^.CSe, 

iTtalsTS. ■ 
'-'f:. But iii a later case, the Court gave 
the jpMatlff costa, upon the consideration 
that't^ rdlier was given on account, not 
of the individual, but of the public< 
Jackman v. Mitchell^ 13 Ves. 581. 

8. Where conveyances are set aside for 
want of consideration merely, without 
&4od, it is usual to consider the defendants 
'as mortgagees, and therefore to allow them 
chsts. Peacock V. Evans, 

l6 Ves. 512. 

Gcmiand v. De Faria, 1 7 Ves 20. 

' Bowes V. Heaps, 3 & B. 111. 

9. Costs are given upon a groundless' 
Imnutadon of fraud. Mayor of Colchester 
V. Leaten, 

1 V. &rB. 226 . . 

Elliot V. Cordell, 5 Mad. 157. 

(11) Insufficiency, 

1. The costs of insufficient answers are 

provided for by a clear rule. In a town 
cause, tbedefendantpays for an insufficient 
answer, 40s. costs; for a second, 60s. ; 
for a third, j£4; for a fourth, £5. Const 
V, Ebers, 1 Mad. 530. 

2. Where ati answer is reported suffi¬ 
cient, and, on exceptions to the report, is 
held insufficient, the defendant is not to 
pay 40s. the costs of an insnffirient an- 
awer. Knightly v. Deacon. 

1 Dick. 82. 

-3. The defendant’s examination was 
reported insufficient, and then the plaintiff 
died; upon the suit being revived, the 
h^ster was ordered to tax the costs of 
tM insufficient examination. Lyne v. 
IdUy, 1 Dick. 143. 

' 4. Upon the Master’s report that the 
plaintiff has put in an insufficient exami¬ 
nation to interrogatories; the defendant 
. is entitled to a relereuce to tax the costs 
in respect of such insufficiency. Hubbard 
• y^ HeaUtt, *2 Mad. 469. 

5. Exceptions for insufficiency having 
beat allowed to two answers, the plaintiff 
amended, defendant answered the amend¬ 
ments, to w^ch answer, exceptions vrere 
taken, and aliowbd. The defendant shall 
pay costs as for a third insufficient an¬ 
swer. H<irmmu,Immias, Bun. 203. 

(12) Irreg^ar^ tf Proem, 

: }, ilw pMadir. is idiodged topayr to 


tie Mendfo^, 50*. costs, jmme^iog 
proem ofcodieiopt against, iin3^od,SW 
contempt proved, //'rtg/fora v. 

2. Costs against the. plaintiff and 
that malbe out process, before Jplljif^of the 
bill. Gamestoa v. BradvseU, 

Ci^,,46. 

3. Subpeeua served at the stilt tff a 

person unknbW’Q to the de^daot, and 
upon appearance there was no bi^ jn 
Court; the party servhig it ordered to 
pay costs. Anon, pary, .92. 

4. Suitor having pud the officer his 

fee, and the officer having neglected bis 
duty, by which means the process be¬ 
comes irregulhr, the suitor is to pay the 
costs, but to have them over against the 
officer; and though the officer in such 
case die, yet his executors are liable, it 
being a duty and matter of contract./omes 
v. Philips, 2 1*. W. 6So, 

See ante, Div. XIV. p. 396*, 

5. Costs incurred by the irregularity of 

one party to the prejudice of another, most 
be paid by the author of such irreguluity. 
Scott v. Becher, 4 Price, 346. 

6. Where an attachment had been ir¬ 
regularly issued, it was held that notwilh- 
standi.jg an offer has been made .to pay all 
the expenses which the party has been 
put to, he had a right to have the jn^- 
ment of the Court 011 the question of its 
regularity, and was therefore entitled to 
the costs of the motion for setting it aside. 
Frawd v. Lawrence, 1 J-idr W. 655. 

7 . When a plaintiff issues process to 
which be has no right, the defendant is 
entitled to costs. Swift v. Swiji, 

1 B.&B. 326. 


(13) Issue, 

, 1 

1. Though the'verdict was Ugunst the 

plaintiff’s title, yet the title being probable, 
the Court refused costs against him. 
Trethewy V, Hoblin, 2.C* C. 9. 

2. Ifwn issue be directed out of Chan¬ 
cery, and the party, pluotiff in the issue, 
gives notice of trim, and does not counter¬ 
mand in time, upon motion, the Cpiirl 
Chancery will gwe costs.% 

• • 

3. I«ues being, directed 

bar, the Court would, not mmfpmfit of 
the order, tfaat.jb^<dc&n4^ 1^7 

onlywutjpfiut, ihgg'jtsr^Jonnd 
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4. TbiDugb there » no demand, nor rent, 

paid, for thirty years, yet the defendant 
mtMt pay co<to at law to the person re¬ 
covering there; but from his lachet the 
plaintiff shall not have the costs iii equi¬ 
ty. MnoOf 2 4tk. 14. 

5. Where an action at law is directed, 
althod^ the jurj gives but sixpence da¬ 
mages, and sixpence costs, this will not 
prevent the Court giving the party pre- 
Tailitig Ins costs at law to be taxed, Ma- ' 
gftire V. Maddto, 2 Br. P. C. 393 

6. Although the plaintiff was to pay 
the co«t8 of suit, the bill being to esta¬ 
blish his ngbt, yet he was held entitled to 
the costs of an issue, the finding ot which 
was in his favor. Clifton v. Orchard, 

J Atk. 610. 

7. The defendants were decreed, as of 
course, to pay the costs of issues found 
against them. Coddnngton England, 

Barn. 436. 2 Atk. 167. 

8. The Court will not, at the suit ot a 
few parishioners, put the paiisb to the 
expense of an issue, to establish a right 
which may not come in question for seve¬ 
ral years. Attomey Gauial \, Parker, 

1 Ves. 43. 

9. Where the mateiial issue has been 

fouud for the party setting down the cause 
for further diiectioiis, he shall have the 
costs of the trial at law. Jilackbmn 
Gregsm, 1 Br. C’ C. 420. 

10. Upon a second \erdict, the same 
as the first, but for a less sum, only the 
last sum recovered, and the costs ot the 
last trial, are to be paid out of money in 
Court, upon an injunction to stay execu¬ 
tion on the first, the costs of which are 
to be resumed. U'addle v. Johmon, 

1 \ es. J. 30. 


And ate farther f p. 256, 436. ante. 


(14) Lunacy, 

1. No costs are allowed to the lunatic's 
relations for attending on the passing the 
accounts relating to (be estate. £ r pai tt 
fFrtghtf 2 Ves. 25. 

dnd m Thorp v. Tharp, 3 Mer. 510. 
f, Costs to committee of lunat.c re- 
ftieed» Jtft c*u«c he bad not passed his ac- 
' coni||||jll||ty^lKrly« though no fraud. Ex 
jpartk tSftbw, 1 Ves. J. 296. 

jb'Ho Cdsta to the party taking out a 
eotrnnhmott of lunacy, which is traversed 
eHtb jAdteh, however mentonoua the 
property never coming to the 


*4li 

possesucia of the crown, there is no fhod* 
Ex parte iFeme, 5 Ves# 818. 

4. Where a eommisuon of lunacy was 
kept several years without being put m 
execution, the Court discharged the com¬ 
mission and petition with costs. AnoUt 

2 Atk. 52. 

5. Costs of the committee of a lunatic 

trustee conveying within the statute, must 
be paid out of the lunatic's estate. Ex 
parte S> ydges. Coop. 290. 

6. The costs of the committee of a 

lunatic mortgagee, requisite to enable him 
to recoiivey to the mortgagor, under the 
stat. 4Geo. 2. c 10 includ^mg the costs 
ot the refeience, are to be paid out of the 
lunatic's e* late, w ether the apphration 
bt made by the mortgagor or by the 
committee, which is the usual course. Ex 
parte Richaids, 1 J. & W. 264. 

7. Where the trustee for payment of 

debts w as a lunatic; and himselt a creditor, 
on a petition by some of the creditors, for 
a commission to enable them to complete" 
a sale, it was held that the petitioners 
must take the order at their own expense, 
and if a commission issued must pay tiie 
expenses of such commission, it being for 
their beneht, up to the time of perfecting 
the title to the estate m question, reserv¬ 
ing the question as to their reimburse¬ 
ment, if any other person should afier^ 
wards adopt the conmiission. Ex parte 
Tutin, 3V.&B. 149. 

And stt p. 297, ante» 


(15) Motion, 

1. Costs aie not given on a motion, 
unless mentioned in the notice of motion, 
and then the motion is made at the peril 
ot costs. Mann v King, 

18 Ves. 297# 

2. Costs will be given on motion 
against settled practice. Hills. Turner, 

2 V.& B.372. 

3. W hen a cause stands over, with li¬ 

berty to amend the bill, and a motion be¬ 
comes necessary, that plmntifi should 
amend within a liroiteu time, the plaintiff 
pays the costs of such motion, it having 
become necessary by his default. Cox v. 
AUwghem, 3 Mad 393. 

4. Where there had been motions in 
the cause, the costs of which could not 
be obtain^ under the general decree of 
dismissal with costs, the Court ordered 
the decree of dismiss^ to be prefaced with 


[PAAcfrtcfE xvni.] Jmim, 



Semta tm^Mpetiinence. 


• direct fat ttoyoaenl of tbj^ coits. 

srmii, •*'■ '«pd. 4^. ’■' 

of a rootion dilttihsed are not 
eo*li Wiifie cause; lf'‘itite v. Liik, 

' 4 Mad. 226. 

€; A |>4rty not interested in a motion, 
wliiois served' with notice, is entitled to 
thecosts of appearing. Heneage v. jikin, 

1 J. & W. 377. 

Sj-V;. 

" (l6) New Trial, 

J. The Master in taxing costs of a for¬ 
mer trial, allowed £l7. to the plaintiff fer 
his costs in opposing the petition for a 
new trM3, which the Court thought right 
under the circumstances of the rase. Uay 
V, Hap, 3 Atk. 634. 

2 The costs of an application for a 
new trial of an issue directed out of 
Chancery, denied; they do not, of con¬ 
sequence, in this Court co> .e within the 
« 08 ts of suit. Dcvie v. Lord Brozcniaw, 

2 Dick. 796 . 

^ White V. Wilson, ISVes. 87. 

3. Where a finding at law is coiifiruied, 

the party disputing it must pay costs. 
White V. Lisle, 4 Mad. 226 . 

4. There is no general rule aganist 
giving costs of a new trial, aithougli the 
verdict was against the opinion of the 
Judge. Gossk'pv, Barlow, 1 Anst. 47. 

(17) Notice of Motion abandoned. 

1. No costs, upon a notice of motion 

abandoned, till the third time. Shelly v. 
Shell}/, 8Ves. 316 . 

2 . Where a defendant gave notice of a 
motion, before the Vice-Chancellor, for 
leave to file a supplemental answer, with- 
oOt^'Stating tbs particular farts to be in¬ 
troduced, and no order was made in con¬ 
sequence of such notice, and the defendant 
thereupon gave a notice of a like motion 
befitre the Lord Chancellor, stating (he 

to be introduced, and after- 
whidl abandoned it, he was ordered to 
pay 'i^^lamtiff the costs of the two no- 
tfcesvwAttoom&e v. Minchin, 1 Wil, 1 . 

3 . If a party give notice of motion, 

and does ttot move accordingly, he shall, 
when no affidavit is filed, pay to the 
other sidei.fbrty shillings costs upon pro- 
ductioo of t^'ndttce of motion: but 
when an affidavit is Sled by eiUier party, 
the party ^yiqg imeh notice of motion, 
and not shiH pay^to Ae otl»r 

side eottif to be bured by the Matter, 


tttdess the (?ottrt itself shall direct, upon 
production of the notice of motion, what 
sura shall be paid for costs. General 
Order, 5 Aug. 1818. .1 Wil. 309 . 

1 Swan. 128. 3 Mad. 318. 

4. When the Court is moved for the 
payment of costs, under the General Or¬ 
der of the 5 th of August, i 818,on at^bimt 
of a notice of motion, which nil been 
abandoned, such notice of ihetuofi^n must 
be mentioned to the Court, aiid also be 
produced to the registrar before be diaws 
up the order. Wiltiey v, Huigh, 

3 Mad. 437. 

5. Motion cannot be renewed, unless 
the costs of the former notice of motion 
are paid, as directed by the General Order 
5 Aug. 1818, Bellchamber v. Giani, 

3 Mad. 530. 

(IS) Plea, 

1. When a plea is directed to stand for 

an answer, with liberty to c.vcept, the 
plaintiff is entitled to costs. Howling v. 
Butler, 2 Mad. 245. 

2. Where the Master, upon a reference 
of a plea, of former suit for the same mat¬ 
ter, reports (hat the bills are for the same 
matter the defendants are entitled to the 
costs of the plea allowed, but where upon 
such a reference the Master makes a spe¬ 
cial report, and it appeared the pluiniitf 
gave some occasion for the plea, he was 
refused costs, although the plea was over¬ 
ruled. Huggins V. The York Buildings 
Company, Barn. 83. 2 Atk. 44. 

( 19 ) Scandal and Impertinence. 

1. £5 costs ordered to be paid for the 
length of an answer. Dent v. IVardel, 

1 Dick. 339 . 

2. Whether examiners or commis¬ 
sioners who suffer scandal or imperti¬ 
nence to be inserted in depositions, shall 
not be made to pt^ the costs—Qvdre. 
Cocks V. Worthington, 2 Atk. 236. 

3. Where the amendments of a bill are 

reported impertinent, the defendant is eii* 
titled to a reference to tax the ao$lx nmiie- 
diately after the report made. Mu^tt 
V, HttUad, 4 Br, C, 

4 Coonsel and agdnt are iiaydi|KOBtB 
Ibf scandal and unpertinenee.^ I^pay 
V, George, ' 234 

5, Where an answer, ailsr ft i>«|mnce 
by the has ^ 

itiipmtindftt, it fe «el^ion 
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refer it ib* th«’Master, to tax the defend- 
aot’e costs, T^/rrel v. Kedifet, 

1 Mer. 132, 

(d) In Su^s rfSi>ectifig,—{\) Account. 

1 . Constant course cf the Court, where 
mutual account is decreed, to reserve 
costs till after the report, that the Court 
may have it in their power to punish the 
wrong doer. Rider v, Bayley, 

8Br. P.C. 361 . 

2 Eq.Ca. Ab. 237. 

2. The plaintiff always pays cost,s where 
an account turns against him, or when he 
prevails in nothing but wh.it he might 
have insisted on at law. Eyre v. Parnell, 

8 Br. P. C. 361. 

3. Where the defendant t’ustee, by his 
answer snboiits to account, llimigh he 
be found in debt, he shall not pay costs ; 
but where he contests tlic balance as due 
to himself, and upon taking the account 
is found considerably indebted, he must 
pay costs as the plaintiff must have done 
if the balance had been found the other 
way. Parrot v. Trehi/, Pre. Ch. 234. 

4. Costs generally follow the event of 
an account, but where the account is in¬ 
tricate oj doubtful there'shall be no costs. 

♦ Pitt V, Page, 1 Br. P. C. 1. 

2 Jilq, Ca. Ab. 237, 

5. A decree for costs necessarily follows 
a decree for an account and payment of 
the principal and inleresl. Eanf India 
Company v. Ekiuc., 2 Br. P. C. 382. 

6. Costs are not always to follow the 

event of u cause: so, though money 
was found due to the defendant upon ac¬ 
count, yet it appearing to be much less 
than h( had claimed, he was not allowed'’{ 
costs. Attorney General v. Brewers’ 
Company, 1 P. W. 376. 

7. If an obligee will put in a bad an¬ 
swer and insist on more than what is 
l«Blly due, he shall lose his costs iu 
Equity, tbtHigh entitled to them at law. 
Forward v, Duffield, 3 Atk. 555. 

8. Where agents, receivers, or trustees 
bave accounted fairly, and paid money into 
Court, they have their costs, as of course, 
out of the fund. Attorney General v. 

' London, 1 Ves, 3. 246. 

, 9.^Where nn executor \/as applied to 
€prdh|^4c^uttt,'Safid gave none, but upon a 
baffled,stated the accounts in bis answer, 
t^.|ilaiDtiff nevertheless took a de- 
^reie account, the Master having 

rtKtQri^ the accounts stated in the an- 


s^rerto be correct, the Court ^ve the 
plaintiff costs of snit to the dectee, and 
the defendant the costs of the subseqaent 
proceedings. Anon, “ 4 Mad. 273* 

10. Where a defendant in posses¬ 
sion under an elegit, contested the mode of 
taking the accounts and failed, aud know¬ 
ing that he was overpaid, still required the 
accounts to be investigated, he was al¬ 
lowed his costs to the time he ceased to 
be a creditor, and after that he was to pay 
costs to the plaintiff. Skirrett v. Athy, 

1 B. & B. 435. 

(2) Administering Assets 
And see p. 213 ante, 

1. Plaintiff's daughters by a second ven¬ 
ter brought their bill against defendants, 
the daughters by a first venter, to prove 
their laliier’s will, whereby lands were 
devised to be sold to raise plaintiff’s por¬ 
tions; and on a trial at bar, and verdict for 
the will, defendants were ordered to join in 
a sale, but were allowed their costs both at 
law anl in equity. CVea; v. Jolliff", 

i Pre. Ch. 93 . 

2. On a report of assets costs are de¬ 
creed generally against the defendant, aud 
not out ot tlie assets. Gavy v. Heys, 

Mos. 204. 

3. Where a bill is brought to secure 
and have the benefit of a contingent in¬ 
terest devised over, the costs shall be paid 
out of the assets of the testator, who, by 
his will, has occasioned the difficulty. 

Studholrne v. Hodgson, 3 P. W. 303, 

4 . Where a testator expresses himself 

80 ambiguously, as to make it necessary 
to come to this Com t, the costs shall be 
paid out of his general assets. Joliffe v. 
East, 3 Br. C. C. 25. 

Baugh V. Reed, 3 Br. C. C. 192. 

1 Ves. J. 257 . 
Novrse v. Finch, 1 Ves. J. 344. 
And sec Kidney v. Coussmakcr, 

1 Ves. J. 4S6. 

5. Wherever a testator, by bis will, 
raises a doubt upon the meaning of ^ his 
general property pays for settling the 
doubt. Barrington v. Tristram, 

6 Ves. 349 , 

Pearson v, Pearson, 1 S. iSt L-12. 

6. 'The costs of.e.'cecuting a will are al¬ 
ways paid out of the residue undisposed of. 

Home V. C^tpman, 4 Ves. 550. 
Nisbott V, Murray, 5 Ves. 149« 
And see Skryn^her v. Hor^heote, 

1 Swan* 571 .' 
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7. Tbe.generri pefs^al estate, not ape- 
^fically i^u^raedlt api^lied;^)^ in pny«: 
n^t w>4iil tin costs, except of inqoirita 
as to a guardi«B|t>and maintenance for a 
■pecidc legate^ and tben to the general 
l^acies. Bafiva v. CooArc, 

^ , 5 Ves. 461. 

i. Costs of litigation in the course of 
administering a will, are given out of the 
geMral assets, or, in case of deficiency, out 
of the fund. Harapson v. Brandwuod, 

1 Mad. 3P4. 

.9. On a bill by the devisee to establish 
the will, no costs given on either side. 
Johnson v. Gardiner, 


1 Dick. 313. 

10.. Where the bill was by a devisee 
against the heir, to establish ibc will and 
nerute the trusts, which was decreed ac¬ 
cordingly, but out account directed, tbe 
plaintiff was decreed to pay defendant his 
costs. Boson V. Boson, 1 Dick. 300. 

11. Where a marriage settlement was 
■9 df^ly worded as to occasion litigation 
between the beir of the settlor, and his 
devises. It was held that tbe doubtful 
construction would excuse the defendant 
from paying costs, but the Court would not 
compel the plaintiff who succeeded to pay 
costs out of the recovered estate. Hamp- 
son V,' BrandKood, 1 Mad. 394, 

jf.2. In a suit respecting tbe disposition 
of a residue to charities, the costs of all 
parties were directed out of the fund. 
Moggridge v. Shackwell, 7 Ves. 36. 
13. Where a qoestion arises upon tbe 
ioterest in ar trust &nd, separated from 
the general residue, the costs ntust come 
out of tbe particular fund. Jeuour v. 

10 Ves. 562.- 

■' 14. Legatee or creditor coming in be- ^ 
fpre tbe Master for his legacy or debt, 
1 ^ not a party to tbe cause, shall have 
jppsta. Maxwell v. IVettenkall, ^, 

2P.W. 27. 

d de jo. Creditors see p. 421* post. 

The f^oort directed the costs of a 
jr,an infant legatee to secure tbe le- 
Ijte paid out of the testator's es* 
;.ip future thecosts in such a case 
wiirnot, to. given as under the Stat. 36 
o Gao. 3. c. $2. a. 30. the executor can pay 
the legacy into Cotirlt, mid the infant when 
of. age may patitton Jfor it. ’Whophm v. 
Wip$iMdt \ 4 Yes. 630. 

Ifi. pflltaof .a of 

.ttor^ue; Uie Mil bmg rmdered oe- 
^ coNaiy exa* 


■'r 




eatrix, who was (lie rmidoary tog^ee, or. 
by-the disposition of tbe testatrix. WUaon 
V. Broimsmth, 9Ves. ISO. 

17 . Where tbe plaintiff estabHshecT 
tbe gift of a boftd by tbe testator as a 
good donatio mortis couw, the costs were 
directed out of the testator’s estate. Gard¬ 
ner V. Parker, S Mad. 184. 

18. A legated agreeing, after a decree 
for tbe administration of the estate ob¬ 
tained in Chancery by another l^atee, to 
stop proceedings a suit previou^y insti¬ 
tuted by him in the Exchequer, allowed 
Ills costs up to tbe time of bis having no¬ 
tice of tbe decree. Jackson v. Leaf, 

1 j. & w. 229. 


jtnd see p. 144, ante p, 421* post. 


(3) Boundaries, Settling, . 

1. On a bill to settle tbe boundaries'^ 
a manor, it was decreed that each party 
should give to the other a note of their 
boundaries, and that it should be t^ied in 
u feigned issue: and the issue being found 
for the defendant on tbe first, second, and 
third trial, the defendant was not only al- 
lower* the costs of all the trials at law, but 
also costs in equity, in regard the defenti* 
ant had no bill, and the plaintiff might 
have tried it at law without coming into 
equity. Metcalfe v. Beckwith, 

2 P. W. 376 , 

2. Though the interest of one party is 
more inconsiderable than the interest of 
another, yet they shall bear equally the 
expense of a commission for settling 
boundaries, and separating freehold and 
copyhold. Norris v. Le Neve, 

3 Atk. 82. 


(4) Charities. 

1. Tbe commimioners of charitable 
uses cannot decree costs on the aiatnte 
43 Elia, but if there b« an appeal from 
their decree,^ the Lord Chancellor may 
decree tbe costs not only of the appeal, 
but likewise of tbe commission; but' 
though they decree costs, yet that shall' 
not, upon an appeal.be sufficienftto reverae', 
tbe decree, for the. Lord Cfaaoccdkit' may ' 
either increase or lessen tb# cfdits, or' 
exempt the party ikbm ttoo'.CDtirily. 
fioc% y. Kxnk, t Eh. Ci Ahf. 12 & ' 

■ ■■ . 'Z 
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2. ConunisBioners of charitable um» 
have no power under the etatote 43 
EHz. c. 4. to give costs, but the Court of 
Chancery can do it. ^ylet v, Dodd, 

2Atk. 239. 

U^hartvny. Charlet, 

Rep. T. Pinch. 81. 

3. Exceptants to a decree of charitable 
uses were allowed costs on those excep- 

* lions where they prevailed, and on those 
where they did not, the respondents were 
held entitled to costs. Corporation of 
Burford v. Lenthall, 2 Atk. 551. 

4. Governors of a charity, though not 
guilty of corruption, yet, if extremely ne¬ 
gligent, shall pay costs. East v. Rpal, 

2 P. W. 284. 

5. I'he trustees of a charity mismanage 
the fund, and neglect the objects of it: 
held that they should make good the de- 
hciency out of their own estate, and pay 
the costs of the suit. Haberdashers' Com¬ 
pany V. Attorney General, 

2 Br. P. C. 370. 

6 . Where the information was of ser¬ 
vice to the charity, in recovering a sum 
which had been improperly charged to it 
by the trustees, the latter, although the 
balance ot the account was in their favor, 
w'ere refused their costs, but the costs of 
the relator were paid out of the improved 
rents of the charity estate. Attorney 
General v. The Brewers' Company, 

1 P. w. 376. 

7. Where the information was quite 
causeless and contrary to the right, the 
relators were ordered to pay the costs. At¬ 
torney General v. Smart, 1 Ves. 72. 

Attorney General v. Parker, 

I Ves. 43. 3 Atk. 576. 

8. And where there appeared no ground 
for relief, and the information appeared 
to proceed from improper private motives, 
it was dismissed with costs. Attorney 
General v. Middleton, 2 Vea. 327. 

9. Where an information is dismissed 
upon the ground of no title in the relator, 
costs cannot be given out of the fund, the 
utmost the Court can do is, to dismiss the 
information without coxts. -Attorney Ge- 
neral v. Oglender, 1 Ves. J. 246, 

)P, In an information for a charity, 
wl^e there are any directions to be given, 
the relatpr shall not pay costa. The At¬ 
torney Geneml v. Bolton, 3 Anat. 820. 

11 ; In a charity cause the coats being 
drereed oat of the estate, upon application 
they were directed to he tMxed as between 
aoliciUnr and plisnt. 4ttof»ey General v. 
Carte, I Dick, US. 


12. In charity cases the Court oftei. 
gives the relators ’ costs beyond the taxed 
costs. Odmdie v. Denne,-, 7’'Vefc425. 

See further p.^44, ante. 

(5) Custom, Establishing. 

1. W'faen a multiplicity of actions bflVe 
been brought where a custom might have 
been tried in one, it is so vexatious, that 
the plaintiff shall have costs both at law 
and equity. Coddrington v. England, 

» 2 Atk. 167. Barn. 436. 

■f' (6) Discovery. 

1. The plaintiff in a bill of discovery 

pays the costs. Sitnmonds v. LoiM Kin- 
naird, 4 Ves. 746. 

2. The rule, that the plaintiff in a bill 
uf discovery shall pay costs in all rases, 
is too general: be ought only where he 
files a bill in the first instance, not where 
compelled to it by the defendant’s refusal. 
Weymouth v. Boyer, 1 Ves. J. 423. 

3. Where the bill prays discovery and 
a commission, the defendant cannot have 
the costs of the discovery till the return of 
the commission. Anon, 8 Ves. 69. 

Banbury v. ——, 9 Ves. 103. 

4. If the defend.mt to a bill of discovery 
and a commission examines in chief, in¬ 
stead of confining himself to the cross- 
examination, he shall not have bis costs. 

Anon, 8 Ves. 69. 

5. Abatement by the marri^e of a fe¬ 
male plaintiff in a bill of discovery after 
answer. Defendant cannot have the 
costs. Dodson V. Juda, 10 Ves. 31. 

6. If a party unconscientiously obtains 
judgment at law, and is then brought into 
equity for the discovery, he pays the 
^osls of both proceedings; but if the dis¬ 
covery is obtained before the expenses at 
law are incurred, the party gets the costs 
in equity, because equity will not pro¬ 
nounce that he intends to take an uncon- 
scientioas advantage; so where a party 
being siisd at law upon a policy of insu¬ 
rance, obtained an injunction, and a com¬ 
mission to examine witnesses abroad; and, 
by means of the discovery, afterwards 
obtained a verdict, be we.s charged with 
costs of the discovery and injunction, but 
both parties having examined witnesses 
under the commission, each pftid their 
own costs of the commission. Ijindoa At- 
suranee Coa^pany ▼. Hankey, 1 Aost 9. 

I80.airfc. 





il8* Costs, In SuiU fetpectwg [PRACllOF* XVIII.] Specie Pe^'bmante, 


(7) Dcmer, ^ 

1, No costs ,jire given, at law, to a 

plaintifT in a writ of dower. Mumlp v. 
Mundit, •• 2 Ves. J. 128. 

2, By analogy to the practice at law, 
costs do not follow a decree for dower 
merely ; but where the widow had been 
vexaliously kept out of her dower, she 
was allowed her costs, fVorffan v, liyder, 

1 \ . & B. 20. 

ytnd see Ctniis v. Curtis, 

2 Br. C. C. 6M. 

3, On an assignment of dower by coni- 

missio^rs, the dower-ss shall have no 
costs, diiless other questions are raised in 
which the party is litigious. Lucas v. 
Calcra/t, 2 Dick. oy4. 

1 Br. C. C. 134. 1 V. & B,20 («)• 

(8) Interpleader, 

1. Plaintift’in an interpleading hill, if 
he conducts himself properly, shall have 
his costs out of the fund, and the defend¬ 
ant who succeeds have them over again, 
from tiie detendant who fails in his claim, 
with his own costs. licndrp v. Key, 

I'Dick. 2yl. 

Hodges V. Smith, 1 Cox, 367. 

Cowtan V. Williams, 9 Ves. 107. 

2. Upon a bill of interpleader, the de¬ 
fendant who niade it necessary, was or¬ 
dered to pay all the costs; and the plain¬ 
tiff has a lien for his costs upon the fund 
in Court. Aldridge v. Mtsner, 

6 Ves. 418. 

3. Tenants filing a bill of interpleader 
against annuitants, and bringing the rents 
into Court, paid their costs out ot the rents. 
Aldridge v. Thompson, 2 Br- C. C. 14y. 

4. Where a bill of interpleader is 
brought by a lessee against his laudlurd 
upon notice of ejectment by a stranger, it 
will be dismissed with costs; and where 
upon a reference to the Master it appeared 
that the bill was founded in fraud and col¬ 
lusion, it was dismissed with costs to the 
landlord, as between attorney and client. 
Dungey v. Angot>e, 2 Ves. J. 304. 

And see further, p. 255. ante. 


(9) Partition. 

. 1, In a suit for partita no costs are! 
^ven on citifau' tkie/tt-bemgior the bene¬ 


fit of both parties. Metcalfe v. Beckwith, 

2 P. W. 376. 

2- On a bill for partition, the costs m 
executing the commission must be defray¬ 
ed by the parties, in proportion to llieir 
interests. Calmadyw Calmady, 

2 Ves. J. 568. 

And sec further, p. 323, ante. 


■' (10) Perpetuating Testimony. 

1. On a bill biought to jirove. a will 

per testes, and to perpetuate the testimony 
of witnesses, the defendant has no other 
remedy to have his costs thiin by moving 
for them. - wAintniis, Barn. 333. 

2. And though the defendant has 
cross-examined the plamtid's witnesses, 
yet if he has examined no witnesses of his 
own, lie shall he allowed his costs. Ibid. 

,'}. And the ciicuinstance, tl'at the 
defendant has brought across bill, makes 
no differtnce as to bis right to costs in 
(he oiiginal cause, upon the return of the 
commission Ibid. 

4. Where a plaintiff on a bill to perpe¬ 
tuate the testimony of witnesses, has ex¬ 
amined, and thereby had the fruit of bei 
bill, neither I'erself, nor the defend,uit is 
en.itled to costs. Lady Codrington v. 
England, Barn. 430'. 2 Aik. l67. 


See further, p. 334, ante ; and 422* post. 


( 11 ) UcTiew. 

1. No costs are given upon a hilt of 
review, whereby money, obtained by the 
defendant, under the decree in the original 
cause, was decreed back again to the 
plaintiff. Jackson v. Eyre, 

3C. R. 15. 2 Free. 181. 

S. C. Jackson v. Degry, Nel. 83. 

2. Costs are of course upon dismissing 

a bill of review, brought for error, where 
there is no error in the decree. Bolger v. 
MackelL 5 Ves. 509. 

(12) Spebife Performance. 

1. Where the objection to the title is 
such as justifies a purchaser in talking the 
opinion of the Court upon it, he shall not 
pay costs although the objection is over¬ 
ruled. Cox V. Chamberlain, 

4 Ves. 631, 

AiMldbk V. Dice, 3 Mad. 256. 

But «lieK '(be Vendor h«l<|n(fMkrr«> 
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deciee of foreclosure, to which nwirtga- 
gees, made such pending the suit, were not 
parlies, the Court held this not to he such 
an objection as to save the purchaser 
from costs. Bhhop oflCinchesler v. Paine, 

11 Vrt. 195. 

3. Where the question of title was 

difficult, and one which the part'cs were 
unable to decide without an application 
to the Court, a bill by the vendor was 
dismissed without costs. White v. Fol~ 
jatnbe, - J l Ves. 337• 

4. In general, possession taken by the 
purchaser is of great weight in deciding 
upon costs; b*tt where such possession 
was taken at the instance of the vendor, 
representing the title to he perfect, and it 
proved defective, the vendor’s bill was 
dismissed with costs, Vancou\ cr v. Bliss, 

11 Ves. 4.'>S. 

5. Where the purchaser having been 
in possession, resisted a claim of iijlerest 
upon the purchase money, at.d thereby 
occasioned lliesuit, he was derieed to pay j 
costs. I'luiJi/cr V. L'orlfr, 

•J ^Ves. 25. 

6. ,‘\nd where lh« purchaser insisted 
upon mo*’e than was roniprehended in a i 
de-scription, to whicii he was referred, al¬ 
though it was euiiiprelicnded in the ad¬ 
vertisement of sale, the Com t dismissed 
a bill brought (or the e,\tra parcel, but 
without costs. Calvcr.'c'i v. Wdhums, 

~ 1 V’es. J. 210. 

7. The Court refused to give tiie plain¬ 
tiff, the vendor, cos.s, wheie he could not 
make u good title at ihc time of his filing 
the bill. WpiiH Morgan, 

7 Ves. 202. 

S. And in a siniiliar suit,wheie the Mas¬ 
ter reported against the title, but the Court 
granud anoiher reference upon the produc¬ 
tion of an additional abstract, the vendor, 
plaintiff, was ordered to pay the costs to 
the second report. Harford v, Purricr, 

I .Mad. 632. 

jind see SefoH v. Slade^ 7 Ves. 2/9. 

9- Where the plaintiff, veiwlor, con¬ 
tended, but unsuccessfully, that the acts 
of the defendant amounted to au accept¬ 
ance of the title, the Court in decreeing 
a specific performance refused to give 
coats. M'Queeu v, Farqahar. 

II Ves. 467. 

10. Where the plaintiff, vendor, proved, 
by one witness only, an agreement difiier- 
eiit from that stated by the bill, and the 
answers stated the agreement different 
freoi both; M there tiad been part perform* 


ance, the Court decreed aepeciHc perform* 
aiice, but the plaintiff to pay the coats. 

Mortimer v. Orchard,. 2 Ves. J. 243. 

11. Where the comltderation was in¬ 
adequate, the Court in decreeing an ex¬ 
ecution, refused to give costs as against 
the vendor. Burrowes v. Lock, 

10 Ves. 470. 


See further, p. 25, ante; and p.*427, post. 


13. Tithes. 

1. Costs are always given in a decree 
for an account of ‘.itlifs, unless tl^ere has 
been a tender. StackucH v. Terri), 

I Ves. 115. 

2. On a decree for tithes, the Master 

reported only 9s. due to the plaintiff: yet 
this shall enlille him to his costs. Grif¬ 
fith V. l-iui\, 2 Er. P. C. 407. 

.3. PlaiiililT sued for thirteen different 
species of tithes, and proved but one, yet 
tiie Court decreed costs generally. Smith 
v. Morgan, Bun. 3.35. 

But sfc Ihporfers note. Ibid, 

4. Bill by a lessee <if tithes to establish 
his right, and for an account, was dis¬ 
missed with costs as a bill by a purchaser 
to obtain an ad-aiitage he had no right to, 
and with full notice that he had no reason, 
by the terms of his purchase to expect it. 

Strutt V Baktr, 2 Ves. J. 6 ‘lb, 

5, Where a rector failed in his claim 
against vicar for tilJics contrary to the 
tiidowmei.t, the bill was dismissed with 
costs. Dorman v, Currp, 

4 Price,' 109. 

And see fuitiur p, 436, ante. 


(e) For iir against.—{1) Administrator, 

1. In general, administrators, like other 

trustees, are entitled to their costs ; but 
where, on account of the conduct of the 
administrator, the question of charging 
him with interest was raised, the Court 
allowed him costs to the decree only, re¬ 
serving the subsequent«%>sts till the ques¬ 
tion of interest was decided. Landen v. 
Green, Barn. 389. 

S. C, Wilkins v. Hunt, 2 Atk. 151. 

2. In a creditor’s suit against the admi¬ 
nistrator, and account decreed, the Mas¬ 
ter reported that defendant had assets 
sufficient to satisfy plaintiff’s demand ; 
costs were decreed generally against the 
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adminiitrator. Davy v. 5ej», 

Mob. S04. 

(2) Jffhiirators. 

1. Where an'arbitrator, during the ar* 

bitration, made use of expressions whicli 
showed extreme partiality, be was directed 
to pay the costs of setting aside the award. 
Chicot V, Lequesnt, 2 Ves. Sl5. 

2. If arbitrators plead the award to a 
bill to set it aside, they are bound in sup¬ 
port of the plea to shew themselves in¬ 
corrupt, impartial, or they will be made 
to pay the costs. Lingood v, Croucher, 

2 Atk. C96. 

3. Where an arbitrator is guilty of 

fraud or combination, in making an 
award, be will be liable to pay the costs 
of a suit to set it aside. Lord Lonsdale 
V. Idttledalef 2 Ves. J. 453. 

(3) Bcmk qf England. 

1. Specific bequest of stock to the ex¬ 

ecutrix for life, and after her death to her 
daughters absolutely at twenty-one: the 
Bank resisting a transfer, according to an 
agreement to relinquish the life interest, 
without the direction of the Court, are 
entitled to their costs. Austin v. The 
Bank of England, 8 Ves. 522. 

See also Marryatt v. Bank of England, 
8 Ves, 524 (»). 

AynsxBorth v. Bank of England, 

8 Ves. 525 («)• 

2. Stock in the Bank being given to 
A. for life, and afterwards to B., and A. 
having bought B.'s remainder, they joined 
in an application to the Bank to permit a 
transfer; the Bank refusing, a bill was 
filed: the Bank ordered to be paid their 
casts. Pearson v. The Bank of England^ 

2Br.C. C. 529. 2 Cox, 175. 

3. Where the Bank refused a transfer 
applied for by the executrix, where there 
was no specific gift of the stock, and hav¬ 
ing obtained an injunction against the 
executrix' proceeding at law, the injunc¬ 
tion was continued upon the terms of the 
Bank permitting a transfer, and paying 
defendant’s costs, both at law and in 
Equity. Bank of England v. Parsons, 

5 Ves. 669 . 

4. The Bank being made parties to dis¬ 

cover what sum the executrix had trans¬ 
ferred into her own name, need not be 
brought to a bearing: the plaintiffs there¬ 
fore ordered to pay their costs, IVUliams 
•%, JPUliams, C. C. 87. 

v 5. If the Bank of England are uimeces- 


saftly made parties to a suit, the relief 
against them being obtainable under the 
statute 39 & 40 Geo. 3, tbe bill will be 
dismissed against them, with costs, to be 
personally paid by tbe plaintifl's. Edridge 
V. Edridge, 3 Mad. 386. 

6. Tbe costs of tbe Bank of England, 
when made parties for the security of a 
legacy, must be paid out of the capital of 
the4^acy, and not out of the general per¬ 
sonal estate. Hammond v. Heame, 

] Swan. 38. 

(4) .Bankrupt, 

1. Costs personally against an uncerti¬ 
ficated bankrupt in a case of fraud and 
misconduct. Lock v, Bromley, 

3 Ves. 40. 

For Costs in Bankruptcy sec p, II6, ante, 

(3) Baron and Feme. 

1. Feme sole brings a bill, and pending 
the suit marries, and baron and feme 
bring a bill of revivor, and obtain a de¬ 
cree with costs: they shall have costs for 
the whole suit excepting the bill of re¬ 
vivor. Durbaine v. K night, 

1 Vein. 318. 

2. A bill by husband and wife to re¬ 

deem a mortgage of the wi/e’s estate, tbe 
defendant put in a plea which wa.s over¬ 
ruled, and then tbe husband died: held that 
the wife was entitled to the costs of the 
plea by survivorship. Coppin v.-, 

2 P. W. 496'. 

3. Costs against a husband in decreeing 

a retransfer of stock, the subject of a set¬ 
tlement, but which he had fraudulently 
caused bis wife to transfer to him. Lam- 
pert V. Lampert, 1 Ves. J. 21, 

4. liusband and wife sue for a legacy 

to the wife, which the defendant, the exe¬ 
cutor, had refused to pay without a settle¬ 
ment being made on tbe wife : the Court 
refused to give costs on either side, but the 
plaintiff ofi'ering to make a settlement, 
such must be made at his own charge. 
Brwm V. Elton, 3 P. W. S02. 

5. Bill by busBand, after tbe wife’s 
death, to be relieved from a bond given by 
her to her aunt, just before marriage. If 
there had been concealment from the hus¬ 
band, he would have been excused costs 
on dismissing tbe bill, on which no relief 
could be given, there having been consi¬ 
deration proved; but as it appeared also 
that the coocealmeot was at tbe request 
of the wife, and tbe husband betng her 
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administrator, the bill was dismissed with 
costs to bft taxed. Blanckct v. Foster^ 

2 Ves, 264. 

6. Where a feme covert has been guilty 

of a fraud solely, without her husband, and 
he receives no benefit from it, the Court 
will luU make him pay costs. Cation v. 
Luttrett, 1. Aik. 451. 

7. Ill a suit to effectuate a sale of part 

of the wife’s separate estate, resisted by 
the wife because made without consulting 
her trustees, and in collusion with her 
husband,who received the money, theCourt 
established the sale, but refused to make ' 
the wife pay co'ts, but costs were given 
to the plaintiff as against the husband. 
Grigby v. Cox, 1 Ves. 517* 

(6) Corporation. 

1. A Corporation nominatinga school¬ 
master, contrary to the particular tenor 
of their charter, arc liable to costs. The 
Town oj S(dop v. The Attorney General, 

2 Br. 'P. C,402. 

2. A corporation, being trustees for a 
charily, and in possession of the charity 
estate, and suppressing or concealing any 
evidence I elating to the charity, are liable 
to the costs of the suit. Borough of Hert¬ 
ford V. Poor of Hertford, 

2 Br. P. C. 377. 

(7) Creditors. 

1. A. as a creditor of B. brings his 

bill against the proper parties for the sale 
of B’s estate, alleg.iig that he had by his 
will charged it with the payment of his 
debts. On the trial of an ejectment, a 
verdict is found against the will; and 
thereupon As bill is dismissed with costs. 
But on an appeal, this decree, so far as 
it related to costs, was reversed. Squire 
V. Pershafl, 2 Br. P. C. 396 . 

2. Tenant by elegit received profits be¬ 
yond Lis debt, decreed to account and 
pay costs; be appealed for costs only, 
and was relieved. Owen v. Griffith, 

Ambl. 520. 

S. A creditor bein^decreed to reconvey 
on payment of what was due on an estate 
ill the West Indies, acquired by an uncon- 
scientious u-e of legal process, was de¬ 
prived of costs subsequent to the payment 
of money into Court, hori' Cranstawn v. 
Johnston, 5 Ves. 277. 

- 4. Where a creditor by judgment re¬ 
covered, is afterwards found guilty of 
fraud respecting the whole of hit demand, 
he shiA pay costs both at law and iu 


equity. Lloyd v. Wytau, 

2 Br. P. C. 374. 

5. A creditor coming in before the 

Master, and hot a party to the cause, 
shall have his costs. Maxwell v. IVetten- 
hall, 2 P. W. 26. 

6. The Court refused to allow the 
costs of proving a debt before the Master, 
under the usual decree upon a ctedilor’s 
bill. Abell v. Screech, 10 Ves. 355. 

7. A bill for relief upon a bond, submit¬ 
ting to pay what is dus: if the obligee 
will put in a bad answer and insist on 
more than is really due, he shall lose bis 
costs in Equity, though entitled to bis 
costs at law, if be sue upon the bond. 

Forward v. Dufficld, 3 Atk. 555. 

8. A creditor restrained from proceed¬ 
ing at law, after a decree against the' ex¬ 
ecutor for administration of assets, was 
allowed to prove his costs at law as a debt 
under the decree ; the action having been 
commenced before the bill filed. Grote v. 
Fryer, 3. Br. C, C. 23. 2 Cox, 201. 

9. In a later rase it was held that the 
executor must pay the costs occasioned by 
his not giving the creditor notice of the de¬ 
cree, but that after notice, the creditor has 
tio costs. Paxton v. Douglas, 

8 Ves. 520. 

10. And if the creditor proceed after 
notice of the decree, he will lose the costs 
of such further proceedings, and also the 
costs of an application for an injunction 
to restiain him. Curre v. Bawyer, 

3 .Mad. 456 . 

(8) Executors. 

1. Though executors are not to pay 
costs, yet they shall not be allowed any, 
because they are supposed to reimburse 
themselves by the credit they take in the 
account kept by iheiii. Hnmphrys v.Moore, 

2 Atk. 108. 

2. Where an executor, who ought to 
have been co-plaintifi', was made defendant, 
the Court doubted whether he was enti¬ 
tled to costs, but they were at length al¬ 
lowed. Blount V. Burrow, 

3 Br. C. C. 90. 

3. A., on his deatb-.>.'d, desires his ex¬ 
ecutors not to trouble B. fur a bond-debt; 
the executor nevertheless puts the bond in 
suit; decreed that be shall deliver up 
this bond to B. to be cancelled, and |»y 
bis costs both at law and iu equity: but 
the decree was reversed as to the costs. 
Wekett V. FUdry, 2 Br. P. C. 386. 

4. Where a debt of a testator is recovered 



ttlirt 


tmcTics xviM.j 


Ml Oe$Ut J’Svr » against 

Against an executor at -law^ costs are given 
de bonis propriis, bnt in equity it is discre- 
tinnary, whetbei- the executors sliiill |iay 
costs or not. Uvtdale v. Uvedate, 

3 Atk. 119- 

5. And if the executor mibbe]i>ives liiiii* 

self, by paying siinple contract debts, in 
preference to a bond creditor willi notice, 
the Court of Chancery will follow the rule 
of law, and make him pay costs, ./(//erics I 
V, Harrison,, I Atk. 4(58. 

6. Where the estates of two testators 

have been blended, so as to create confu¬ 
sion, the executor of an executor shall be 
excused costs, though it appeared he had 
assets enough to pay the plaintilT’s debt. 
Sondys v. Watson, 2 .4lk. 8(1. 

7. A decree against executors for a 

legacy to an infant: as the executors bad 
spent more money about the iniaiit than 
the amount of the legacy, the Com t re¬ 
fused to give costs agar'bt them. Davis 
v,Juslai, 1 Ves. J. 247. 

8. Notwithstanding a testator directed 

that his executors, for any expenses they 
should be put to, should be allowed their 
costs out of bis estate, yet us there was a 
plain fraud in this case in the executors, 
the Court decreed costs against them. 
Hide v. Haywood, 2 Atk. 126’. 

9 . Where executors make an unfair 
appraisement, and otherwise misbehave 
themselves in their trust, they shall be 
liable to costs. Shephard v. Smith, 

2 Br. 1*. C. 372 . 

10. Wliere there are two executors, 

though but one may be liable for funds 
misapplied, yet both shall be iiuhie to the 
whole costs of suit, hittkhales v. Gas¬ 
coyne, 3Br. C, C. 74 . 

11. The answer of the executor to a 

bill for a legacy being evasive and contr.i- 
dictory, he was ordereii to pay costs. 
Reechv Kennegal, 1 Vcs. 126*. 

12. Costs were decreed against an ex¬ 

ecutor for iiisistiug upon a surplus. Bayty 
V. Botet/l, Pre. Ch, 92. 

13. But where it was by way of .sub¬ 

mission to the opinion of the Court, the 
executors w^e decreed their costs. Rashly 
V. Masters, 1 Ves. J. 205. 

14. It is a settled ntk that the execti- 

tors of an msolvent shall not have costs. 

,4.dm V. &kim. 1 S. & L. 280. 

And see 212 , » 15 , ante ; ^ ^ nAlZStpost. 

C9) Heir. 

i, HekatlaworbeuriBaletatkebouor 

of a family, if probable cause to contend 

•L 


for the family estate, shall not pay costs. 
Shales v. Barrington, 1 P. W, 481. 

Lman v. AUe, A mb. l6'3. 

2. Bill by devisee against uii heir at 

law to prove a will, llie heir cross-ex¬ 
amines the plaintiiTs witnesses, and re¬ 
fuses to release his right, yet the heir shall 
hare bis costs given him on motion: 
nthei wise, if he examines witnesses of his 
own. Bidulph v. Bidulph. 2 P. W. 286. 
Angel V, Brown, (cited) Ibid. 

3. An heir at law is made defendant, 
and insists on his title: he shall have bis 
costs, though it goes against him. But if 
an heir at law be platntiif, and iniscairies 
in bis suit, be shall not have costs ; but, 
on his suit appearing to be groundless, 
shall pay costs. Luxton v. Stephtns, 

3 P. W. 373 . 

4. An heir is entitled to his costs: for 
it ib the law which casts the descent upon 
him ; otherwise, as to an executor, .or he 
may renounce. Humphreu v. Morse, 

2 Atk. 408. 

5. Where an heir at law will bung a 
bill to set aside a will for insanity, instead 
of an ejectment, he shall pay costs, if he 
fails; where he is brought befoie the 
Court as a defendant, and an issue directed 
to try the fraud, or insanity ol the testa¬ 
tor, though he fails in overturning the 
Will, the Court will not give costs against 
him. IVcbh v. Claverden, 2 .Atk. 424. 

6', WMiere a devisee brings a bill merely 
in perpetuam rei memuriam, and the heir 
at law only cross-examines the witnesses 
produced to confirm the will, he is enti¬ 
tled to his costs; but if be examines wit¬ 
nesses to encounter the will, he shall not 
have his costs. Berney v. Eifrv, 

3 Atk. 387. 

Biinlchornc v. Eiast, 1 Dick. 153. 

Vaughan v. I'itzgcrald, I S. & L. 316*. 

7 . And where a devisee brings a bill 
to perpetuate lestiinony, and prays relief, 
and the heir at the hearing insists upon 
a trial, and the will is established, the 
Court hath in many instances given costs 
to the heir, botii at law and in equity, 
where be hath ndt been vexatious or 
guilty of tampering. Blinkchurne v. Feast, 

1 Dick. 153. 

Crew V, Jo/jff, Pre. Cb. f/3. 

Berney v. Eyre, 3 Atk. 887* 

I But see Gardiner v. Johnson, 

'• 1 Diek. 313 . 

8. But if the heir as defendant seu up 

a disahUily agmast the person who made 
the will, and fads, lie shall aot haive bis 
costs. Berney v. Eyre, JUd. 
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9. Where the heir, defendant, set op 

insanity in the testator, and desired an 
issue, and failed, be was still held entitled 
to his costs in equity, the contesting the 
will not being wicked or fraudulent; but 
the Court refused to give the heir his costs 
et law, and made him pay the ci-sis of a 
groundless motion for a new trial. IF/iife 
V. IVitson^ 13 V'es. 87. 

10. Where the heir at law was defend¬ 
ant, and raised a point, and failed, the 
Court refused costs for or against the heir. 
Rmhley v. Master, 1 Ves. J. 205. 

11. The Court will give costs against 
an heii, in case of spolialion, or secreting 
of a will. Bmiry El/re, 3 Aik, 3S.S. 

12. Or wheie the bill is brmighl by 
the heir, and the suit proves gnumdlt-.s. 
Lux'on V. Stephens, 3 1’- W. 373. 

13. If a bill is brought by an infant 

beir, to dispute a will, and the bill is dis- 
miased, the phunliff shall pay costs, be¬ 
cause he may notwithstanding bring a 
bill or ejectments on coining of age, in¬ 
deed, It IS not certain whether anoibet 
prochein amy may no^ bring a bill. It/inhe- 
honic V. Feast, 1 Dick. 153. 

14. And where the heir, \^ho was of 
age,biouglit a suit to set aside a will,wbicii 
upon an issue was established, be was 
ordered to pay costs at law and in equity. 
Johnson v. Gardiner, 1 Dick. 313. 

Ctuugh\ .Botcvtl, 1 Dick. 396. 

15. Bill where the heir. Sir Tanlield 
l.eman, was disinherited, and brought a 
bill for discovery ai 1 ins|u*clion of deeds, 
and it appeared he bad no title, the Court 
refused to give costs against him, but dis¬ 
missed the bill, with iiberly to the de¬ 
fendants to apply for costs, if the plain¬ 
tiff slioiili’ molest them. Leman v. Alie, 

Amb. i63. 

16'. Bill of heir at law against the de¬ 
visee being venatigus, was dismissed with 
costs. Sea' v. Brownton, 

3 Br. C. C. 214. 

17. Whe>'e an heir at law is brought 
before the Court by order, although there 
is DO resulting trust in his favor, be shall 
have bis, costs. Altoniey General v. 
Haberdashers' Company, 

4Br.C. C. 177. 

18. Where the bill, after being revived 
against the beir, was dismissed with costs, 
this only entitled him to bis costs, and 
not to the costs of his ancestor before re¬ 
vivor. iMyd V. Pmms, 

i Dick. SC. R.65. 


(10) Infimt, 

1. If an infant sues for a legacy, costs 
niust be paid put of the assets, and uot 
out of tiic legacy. Anon, 

Mos. 5. 

2. I'he costs of an unsuccessful defence 
of an infant, were charged not upon the 
general fund, but upon the infant’s share. 

Earl of Orfurd v. ChurehiU, 

3 V. & B. 59. 

3. Decree against an infant and his 
trustees, that the costs siiould be paid out 
of the 11 list money, but reversed on appeal, 
because the money was to be laid out in 
lurid, wbernii the infant was to be but 
tenant for life. Belter w Husband, 

8 Br. I’.C.Sffl. 

4- Where an infant does not proceed 
w.lli a cause instituted by his pruch-in 
amy, he shall not pay costs. Turner v. 
Turner, I Sir. 708, 

This utas a rehtcuing ofS, C. 

2 I'. W. 297- 

5. The Court will order the costs of re¬ 
ference respecting an infant’s maintenance 
without suit. E.r parte 'Thomas, 

Amb. 146, 

ft. The costs given to an infant trustee 
ordered to convey under the statute 7 Anne; 
but nothing but what is strictly necessary 
will be allowed: so the costs of a brief to 
counsel to consent for the infant will not 
be allowed. Ex parte Cant, 

10 Ves. 554. 

(11) Mortgagor or Mortgagee. 

1. The second mortgagee brings a bill 

to redeem the first mortgagee, who bad 
been pat to great charge m foreclosing 
the mortgagor. The costs which the 
first mortgagee has been put to shall 
not be taxed as in case of an adversary 
suit, but he shall be allowed all his costs 
and charges as is done in case of a soli¬ 
citor who lays out money for his client; 
and the profits ot the mortgaged premises 
shall be first applied to pay off’those costs, 
before they go to sink the principal. Lo- 
maxv.HMe, 2 Vern. 185. 

2. So also where the 'ueir put the mort¬ 
gagee to the e.\pen8e of a suit at law in 
an endeavour to invalidate the mortgage, 
and afterwards brought a bill to redeem, 
the mortgagee was allowed his full costs 
at law. Aamsden u.’Langley, 

2 Vern. 536. 

3. Mor^agee was allowed the coats of 
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.fmeariog admiiHB^tion to an tnoim* 
braneer odder the will of tb« n)or1|;agor, 
«• a necessary party to tbe foreclosure. 

Bimt v«. 9 Ves. 70. 

^ &e alto Ramdeu v. Langley t 
■ ■ ^2 Vern. 536. 

-4. On a bill to foreclose, tbe Court, in 
«8se tbe defendant redeemed, would not 
decree be should pay the costs of a cross 
cause, which he had brought to redeem, 
and was still depending. Anon^ 

Mos. 43. 

5. Generally, a mortgagee is entitled 
to costs, but where there has been unfair 
dealing on tbe part of the mortgagee, it 
makes an exception; and in such case 
the mortgagee will not be allowed his 
costs. Taylor Baker, .3 Price, 311. 

Loftus V. Swift, 2 S. & L 6'42. 
TayLtr v. Baker, 5 Price, 311. 

6. Mortgagee, though entitled to costs 
in general, deprived of c^sts occasioned by 
improper conduct; and even compelled to 
pay costs. Detillin v. Gall, 

7 Ves. 583. 

And see Garforth v. Bradley, 

2 Ves. 678. 

7. Notwithstanding reasonable propo¬ 

sals may be made, the Court, on a bill 
of foreclosure, never refuses cosfs, unless 
there is proof of an actual tender. Gam¬ 
mon V. Stone, 1 Ves. 3.3p. 

8. I'he mortgagee was made to pay 
costs on the ground of a tender, and an 
appropriation of the money, which was 
paid into tbe Bank, and refus^. Shuttle- 
teorth V. Lowther, (cited) 7 Ves. 586’. 

See further as to a Tender, p,*'409, ante. 

9. A mortgagee was held to have for¬ 
feited his right to costs, by insisting upon 
tbe conveyance as an absolute purchase. 

Francklyn v. Feme, Barn, 30. 

10. In a similar case the plaintiffs were 
decreed taxed costs to the time of the 
decree. England v. CotJrington, 

1 Eden, I 69 . 

11- And where the mortgage, taking 
advaotage of the distress of the raort. 

S gor, had tbe conveyance made in the 
tn of a purchase, and afterwards re¬ 
sisted the right to redeem, he was made 
to pay costs to the decree. Baker v. ffind, 

1 Ves. 160 . 

12. Mortgagee shall not onerate his 
pledge with costs, which be occasions by 
all' Ui^ait defence. Mocatia v. Mvrgatroyd, ' 

1 P. W. 395. 

A bBl nf foreclosure was dumisied 
wUk^tfbits, im it sdug^t to ^ a 


bond to a mortgage against creditors. 

Hamerton v, Rogers, I Ves. J, 513. 

14. On a reference under the usual de¬ 

cree against a mortgagee in possession, for 
an account, and redemption upon pay¬ 
ment of ftrincipal and interest due, and. 
costs, the Muster reports the mortgagee 
overpaid; it is then too late to refuse him 
costs, although the suit wus occasioned 
by his fraudulent accounts. Gtlhert v. 
Golding, 2 Anst. 442. 

15. Under a bill by the first mortgagee, 
tbe second and third mortgagees consent¬ 
ing to a sale, and the fund proving defi¬ 
cient, the costs are paid out of the fund in 
the first instance. Kcnebel v. Scrafton, 

13 Ves. 370 . 

Set further p. 318, ante. 


(12) Pauper, 

1. Where a plaintiff, a pauper, uad a 

decree for the duty and costs, and the 
Master taxed full costs; yet on motion, 
ordered that the plaintiff and his solicitor 
do make oath before a Master of what 
they had paid or were to pay, and that to 
be allowed, but no further. Angell v. 
Smith, Pre. Ch. 219 . 

2. Defendant put in a plea and de¬ 
murrer to a bill by u pauper, and they 
were overruled: the Court ordered costs 
like other suitors, the counsel and clerks 
not giving labor to the defendant, but to 
the pauper. Scratchmer v. Foulkard, 

1 Eq. Ca. Ab. 125. 

3 . But when a bill against a pauper is 
dismissed with costs, be is entitled to such 
fees as he has paid, and what he has actu¬ 
ally disbursed at the time of the order, 
and no mure. Denn v, Russell, 

1 Dick. 427. 

And see Frost v. Preston. 1 6 Ves. 160 . 

4. A pauper is liabki to costs precedent 
to his admission. Anon, 

Mos. 66. 

5. If a pauper amend by leaving out 
parties, he shall pay tbelr costs. Wilkin^ 
sonu.Betsker, ^ SBr.C. C.272. 

6. Tb^ privilege of paupers for obtain¬ 
ing Justice, is not to be perverted to in¬ 
justice. The Court is tender as to dis¬ 
paupering; costs against a pauper upon* 
that ground not- pressed, on the recoot- 
mendbtion of Court. IVkiteloe^ Baker, 

13 Ves. 51U 


•Atu^ p.,331, ant^, 


e IV 
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(13) Prochein Am^. 

1. The prochtin amp of the plaintiff, 
an infant, ordered to pa)' the costs of an 
improper and unfounded application. 

Buckton V. Jiucktott, 2 Dick. 79-^* 

2. Jj^ bill brought on behalf of an in¬ 
fant, was dismissed with costs. The^ro- 
ckein amp was allowed the costs he paid. 

Toner v. Tvie, 

2 Ves, 466. 1 Dick. 168. 

3. But in a late case, where the foun¬ 
dation of the bill was imputed fraud, it 
was dismissed with costs to be paid by the 
next friend. Elliott v. Cordell, 

5 Mad. 157. 

4. Where the costs of suit were to be 
paid out of the estate, the Court refused a 
prochein amp the costs beyond taxed 
costs. Osborne v. Dtnne, 

7 Ves 424. 

5. But in a later case the next friend of 
an inlaiit, was held entitled to fair ex¬ 
penses beyond taxed costs, under head of 
just allowances. Fearns v. Young, 

10 Ves. 184. 


And see p. 229- ante. 


(14) Solkitor. 

1. Where the bill was brought by a 
bankrupt, and charged hi.s assignees as 
defendants, but process not being prayed 
against them, a plea for want of par¬ 
ties was allowed : the bill was ordered 
to be amended at the costs of the solicitor. 

Fawkes v. Fratt, 1 B. W. 592. 

2. If a whole petition is recited in an 
affidavit of service, the Court will make 
the attorney, who drew it, pay the co.sts 
out of his own pocket. Ex parte Smith, 

1 Atk. 139. 

3. Where affidavits in support of a pe¬ 
tition were sworn before the solicitor in 
the cause, he was ordered to pay the costs. 

In the matter of Hogan, 3 .Mk. 813. 

' 4. An attorney's saying that be only 
followed directions in drawing deeds un¬ 
der fraudulent circumytances, will not ex¬ 
cuse him from paying costs. Bennet v. 
Vede, S Atk. 328. 

5. Where one of the bail at law for the 
plaintiff liad prosecuted a suit in equi¬ 
ty, in the plaintiff's^ name. In bis ab¬ 
sence, the plaintiff no£^ bung to be found, 
and such bail acting throughout the cause 
as party and ^Jcitor, he was ordered to 
pay the costs in eqniw, not as bail but in 


respect thM be .was parly and asiieietor. 

JDigardme V. SxB^, l 

6, BiH by creditors to yet aside 4 tnar. 
riage settlement^ dismissed with costs, and 
defendants held, entitled to that judgmeift' 
even against a plaintiff, who was made so 
without his authority: but his whole ex¬ 
pense, and also the whole expense above 
the costs taxed of all the defendants, ex¬ 
cept the husband, were decreed to be paid 
by the solicitor for the pluntiffs,tbe trans¬ 
action being considered as a combination 
between the husband, the creditois who 
authorized the bill, and the solicitor, to 
defraud the children. Dundus v. Datau, 

1 Ves. 196 . 2 Cox, 235. 

7 . Where the name of a plaintiff was 
inserted without his lutbority, and be bad 
no knowledge of it till served with a sub- 
lio-oa for costs, after the bill bad been dis¬ 
missed, the solicitor was ordered, on mo¬ 
tion, to pay to the defendant the costs 
already ordered from plaintiff to defendant, 
together with plaintiff’s costs of the ap¬ 
plication. IFade v, Stanlep, 

ij, & w. 674. 

See also Titterton v. Osborne, 

1 Dick, 350. 

And see further p, 4,16, post, 

(15) Trustee. 

1. Trustees, where there is no abuse of 

trust, are entitled to their costs. Landen 
V, Green, . Barn. 390. 

Graham v. Graham, 1 Ves, J. 272. 

Attomep General v. Citp of London, 

1 Ves. J. 246. 

2. And they will not be deprived of 
costs, though guilty of slight misconduct, 
in respect of which they are charged with 
interest. Sammes v. Rickman, 

2 Ves. J. 36. 

3. Costs were allowed to trustees and 
executors brought into Clourt, though they 
made a claim and failed, being merely by 
way of submission. Rashlp v. Masters, 

1 Ves. J. 205. 

4. But if a trustee, merely to have a 
point relating to his private iuterest de¬ 
termined, brings the cestvique trust before 
tbe Court, be shall pay the whole costa 
of the suit, Uetdep v. Philips, 

2 Atk. 4$. 

5. So far as accounts are neceuary to 
be taken, executors and trustees will be 
allowed their costs- Raphael v. Boehm, 

13 Ves. 5m 

TAoMspsoa dKtmrord, 2 Cox, lot. 
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6‘. 4tustf«> by iliis answer to a «iHt 
for that parpose, suiitnits to arcoont, he 
shall pay no costs, though found in debt; 
but if he controverts, the'account, and be 
fbund in arrear, h^ shall pay costs. Pur- • 
rot v.l'rcbjf, Pie. Ch. 254, 

7. No costs to a trustee, whose neglect 

occasioned the suit. O'Callagfiuu v. 
Cooper, 5Vps. 117- 

jindsee Otfreu v. Darby, 6‘ \'es, -197. 

8. Bill being dismissed without costs, 
as a hard case, parties made trusters with¬ 
out their knowledge, and as such being 
necessary parties to the bill, cannot ba\c 
costs against the plaintiff, but arc iell to 
llieir remedy against their principal: 
otherwise, perhaps, if the plaintiff had jirc- 
Vailed, because then those costs might 
have been given over against other de¬ 
fendants. Brodie v. St. Pnvl, 

1 Ves J. 32f>. 

9. The Court refused costs to a trustee 
under a deed which was voluntary ae.d 
nut meritorious. Culnmii v. Sarn /, 

I Ves. ,1. 50. 

3 Br. C. C. 12. 

JO. Costs will not be refused to a 
trustee for reason of general misconduct; 
but where tlie trustee set up a tni.-t tli!- 
ferent Irom what it really was, the Conit 
thought it a ground for refusing costs. 

Ball V. Montgomery, 2 Ves. 191 . 

11. A trustee misbehaving himself, or¬ 
dered to pay costs out of his own pocket, 
and not out of the trust estate. Loyd v. 

Spilkt, 3 P. W. 347 . 

Brmen v. IIuw, Barn. 354. 

12. Where a trustee, by his ini|)roper 
conduct, occasions the necessity of the suit, 
he shall pay the costs. Pell v. Lutwidge, 

Barn. 319. 

13 . Where a trustee, by his answer to 
a bill fur the delivery up of deeds, stated 
that he was trustee for children’s portions 
and mortgagees generally, without naming 
them; the Court decreed, the trustee to pay 
the costs,as by not naming the mortgagees, 
the plaintiif had lost an opportunity of 
amending. Ea^l Scarborovgh v, Parker, 

1 Ves. J. 26‘7. 

14. A trustee who refused to join in a 
conveyance, and thereby occasioned the 
necessity of a suit, was ordered to pay the 
costs. Jones V, lewis, 1 Cox, 19 . 9 . 

15. If trustees are charged with a loss 
occasioned'by their negligence, though 
without any corrupt motive, the costs fol« 
low of courati. Cafrey y. Darby, 

6 Vei. 488. 


16 . Where trmtees for sale purchased 

at an under value, though by auction and 
without fraud, they were charged with 
costs of suit to set aside the sale. San¬ 
derson v. Walker, 13 Ves. 6’01. 

17 . The trustee of .slock sold out ihe 

stock, and invested it in land without 
fraud or improper motive: the breach of 
trust subjected him to the costs of a suit 
to liave the stock replaced. Bail Powlet 
V. IJeibcrt, 1 Ves. J. 297. 

18. Where ' the Court gives interest 
against executors, as a remedy for a breach 
of trust, costs against them follow of 
course. Seers v. JJind, 1 Ves. J. 29'^- 

llockc V. Hart, 11 Ves. 58. 

19- But such costs are not now con¬ 
sidered as of course, for there are, many 
cases in which e.xecutors will be charged 
with interest, and yet not charged with 
costs. Ashbunihum v. 'l/iompsoit, 

13 Ves. ^04. 

And see Sammes v. Rieknian, 

2 Ves. J. 35, 

Dawson v. Parrot, 3 Br, C, C. 236'. 

20. Wheie the c.xecutor, instead of in¬ 
vesting the fund according to the, direc¬ 
tions of the will, used it for his own 
benefit, be was cliarged willi interest and 
costs of suit. Piety v. Staee, 

4 Ves. 620. 

21. Where an executor and trustee, in 

breach of trust, sells out the trust fund, 
and lends it on private security, he shall 
pay the cost of suit, so far as they are oc¬ 
casioned by his misconduct. Pocock v. 
lieddingfon, 5 Ves. 794. 

22. All executor iii trust for infants, 
unnecessarily calling in property which 
was out upon good security, and keeping 
large balances in his hands, and using it 
as his own, was charged with interest and 
costs of suit, Mosley v. Ward, 

11 Ves. 581. 

23. Where the executors bad kept large 

balances in their hands for 20 years, and 
made profit, they were charged with in¬ 
terest and costs. Ashburnham v. Thomp¬ 
son, ' 13 Ves. 402. 

24. Where the .executors neglected to 

execute u trust for accumulation, directed 
by the will, they were charged with in¬ 
terest, and such part of the costs as related 
to their breach of trust. Raphael vi. 
Boehm, 13 Ves. 590. 

25. Trustee sued concerning the trus^ 
obtained a dismission with tiwced costs, 
but being afterwards sued for' an 'oecoubt 
of the trusty-lia wwtJifiipfwai =trae tad 
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necessary expenses in the first suit beyond 
his taxed costs. Amandv. Bradbourne, 

2C. C. 138. 

And aee Beams v. Young, 

10 Vcs. 184. 


See also p. 452> post ; and as to Trus¬ 
tees Of ' a Charity see pp. 4l0'*, •421,aK/p. 

(1 G) Vendor or Purchaser. 

1. A purchaser p< wrfc»/c/jVr, on filing 

a supplemental bill, is liable to all the 
costs from the beginning to the end of the 
suit. Anon, 1 Atk. 8y. 

2. Where in the abstract of title, a 

will, which fornred part of it, was repre¬ 
sented as proved, when in fact it was 
not, the vendors weie decreed to pay the 
costs of a suit for its safe custody. Har¬ 
rison V. Coppard, 2 (^>x, 318. 

3. Where biddings are ordered to be 

opened, and the costs of a purcliaser taxed, 
the Court will not give a particular direc¬ 
tion to the Mast' i to include a specific 
expense. Anon, 2 Ve . .1. 286'. 

And see p. 41 8*,ante; and p. 464, post. 


(17) li'itiKss. 

1. Where a mere witness is made de¬ 
fendant to a bill in I'.ipiuy, h- will have 
his costs. Cartwright v. 

1 Ves.'.l. 2.62. 

2. A witness e.xamiiied at a commis¬ 

sion swears reflecting words; ^ c.t he 
ought not to pay costs, it being the com 
iiiissioner’s fault to lake down such depo¬ 
sitions. Anon, 2 P. NV. 405. 

And see p. 53, ante. 


(/) Setting off. 

1. Bill praying relief as well as dis¬ 
covery, while' the plaiiititf was proceeding 
at law on the same account, he amended 
by striking out the relief, and the bill 
thereupon was dismissed, ns praying no¬ 
thing but a discovery, and the costs of 
the dismission were taXrd to the defend- ' 
ant at j£38. The plaintiff recovered judg¬ 
ment against the defendaiH in d.images 
and costs to the amount of £440, and 
petitioned to setoff thecosio at law against 
the costs ill Equity; the Court thought 
it reasonable, but doubted if such an order 
could be made after dismission of the bill. 

Gurish V. Donacm, S Atk. l6(>. 

Jt. G. Oemskv. Dunaearntt Bern. 498 . 


9. Where a bill was dismissed vitli 
costs, as against one of the defendants, 
and at that time the plaintiff had recover¬ 
ed a verdict at hiw, and entered op jud^ 
ment against that defendant fur a mu^ 
larger sum, an application to the Court, 
made on affidavit of the insolvency of the 
defendant, that these costs might be de¬ 
ducted out of the money due on this judg¬ 
ment, was refused, iiulworthi/ v. Mart- 
lock, I Cox, 202. 

S, C. Jlolworthi) V. Allen, 

2 Br, C. C. 16 . 

3. Where there are costs in equity and 

lit law due from the opposite parties, the 
Court will not set off the costs at law 
against those in Equity, if the solicitor in 
Equity claims his lien on the latter. 
Smith v. Urockkshy, 1 .Anst, 61. 

4. Motion to set ntf costs in a suit in 
C. B., for which the plaintiff bad retainer! 
the defendant as the attorney, and undei- 
taken to pay the costs, though he him¬ 
self was not the party .against thejudg- 
riic-nt in the Court of Excheiiuer, grunted. 
Marphi/ V. Cunningham, 1 Anst. ‘27 !• 

j. ill case exceptions shall be referred 
to the Master, he shall tax to the plaintiff 
liie costs of the exceptions allowed, and 
to the defendant the costs of the excep¬ 
tions disallowed, and strike the balance. 
General order of the Court of Chancery in 
Ireland. 1 S. iSc I.. 241. 

6’, C!osls at law and in Equity between 
. the same parties, set off after decree, 

! omitting such a provision. Shine \. Gough, 

' 2 B. A B. 33. 

(g) Ta.vation .— (1) Order for. 

1. y' .-.olicitor’s bill may be taxed upon 
an undertaking to pay what is due, and 
without bringing the demand into Court, 
as wa*. formerly the practice ; but in gene¬ 
ral, if the client desires an account against 
the solicitor, he must bring a bill for that 
purpose: the account cannot be taken on 
the taxation of the solicitor’s bill. Anon, 

2 Vfs. 451. 

2. The whole of a solicitor s bill may 
be taxed when any point concerns busi¬ 
ness done in the Coiirtof C'ancerv; and it 
makes no difference that part of the busi¬ 
ness was done for other persons, a.« well 
as the party ap|i1ying for taxation. Mur- 
gerum v. Sandiford, 3 Br. C. C. 233. 

3. Agency business does ' dot come 
within the statute for taxing attorney's 
bills. Bmted v. Barrfoot, 

\ Dick. 1 It. 
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4> A btR<of fee* aiid 4nbi)raeai«ot8 for 
Bgf^y bvrinctt ordered to be taxed. 

Vf IfkifilioK, 1 Dick. 285. 
N/^oeter m Cotti, p. 30^. < 

. U$..vGtoto<<iecreed eut of the estate, upon 
8i|^ieatio(^>^iTectrd to be taxed, as be« 
tideen , solit^r and client. Attorney 
CjFencw^ v. ^rtCf 1 Dick. 113. 

- 6, The Oourt bas no officer to tax the 
cppie of an application for a commission 
of review, and therefore does not give 
eoeU- Ex parte Fearon, 5 Ves, 633. 

7. SThe Court, under its general juris¬ 

diction otter solicitors, without a cause in 
Cotirt, ordered a solicitor to deliver bis 
bill of costs, he claiming a lien upon 
title deeds in his possession. Ex parte 
Eurl of Uxbridge, 6 Ves. 4‘25. 

8. Proceedings before the Lord Chan¬ 
cellor, in exercise of the visitatorial 
power upon jst. Royal foundation, are not 
within the statute for taxing bilH,of costs. 

Ex parte Dana, 9 Ve?. .547. 

$, Order in bankruptcy under the act 
2 G. 2. c. 23- 8.22. to tax a solicitor’s 
bill for striking the docket, and a journey 
to get an affidavit of debt, being business 
relating to the bankruptcy, though pre¬ 
vious to it. Ex parte Stnith, 

5 Ves. 706 , j 

ilffd see further as to Costs in Bankrupt¬ 
cy t p. 49 , ante. 

10. A sum certain given for costs when 
snaall, to avoid the expense of taxing 
them. Wilding v. Wilding, 

4Br.C. C. 100. 

11. If the bill of costs bas been settled 
and paid, and such payment acquiesced in, 

"it will not be referred for uxation as a 
matter of course, but requires a special 
case, as fraud or exorbitant and improper 
charges. iMugstaffe v. Te^lor, 

14 Ves. 262 . 
Ptrtor v. Dunbar, 1 Anst. 186. 

12. Solicitor’s bills of costs referred to 
^ be taxed, after a bond, and mortgage ex- 
•aetrted for payment of the balance alleged 
iO.be due on the bills. Aubrey v, Papkin, 

.; 1 Dick. 403. 

.. Wtdmsky v. Booth, 3 Atk. 29 . 

13. SMurity taken by a solicitor from 
hie client for unliquidated costs, will not 
prevent the taxation of bis bill, containing 
extraordinary or improper charges, ai^ 
such security will be valid for so much 
oidy as is found actually due upon tax* 
alien. Drapers' Company v. Dam, 

•«' >^ 1 .' 2 Atk. 295 . 

Nwmetn Pdyhe, 2 Ves, J, 199 . 

4 Br. C. C. 85a 


14. Where a solicitor bas been seven 

years in getting- his bills taxed after the 
order so to do, and they are lost in the 
meantime in the Master's office, tbe Court 
will not allow it to go again to tbe Mas¬ 
ter. Yea V. Yea, 2 Anst. 494, 

15. Wberig a person dies after having 
obtained an order of leference to tax a 
bill, upon ail undertaking to pay; bis re¬ 
presentative shall not revive it but upon 
the same terms. Murphey v, Balderslon, 

2 Atk. 114. Barn. 265. 

16. On tlie client's neglecting to at¬ 

tend tlie Master on the taxation of the 
bill, the Chancellor would not order him 
to bring the money into Cuut t, but only 
that the order of reference should be dis¬ 
charged, if be did not procure a report in 
a fortnight. Anon, Mos, 08. 

17 . All order for the taxation of a bill 
of costs entitled in the cause, is regular, if 
obtained by a party to tbe cause; but if 
one, not a party, seeks to obtain an order 
for taxation, it must be by application 
under tbe slat. 2. Geo. 3. c. 23. s, 22. 

I Bignol V. liignol, ll Ves. 328, 

!8 But if the other party has pro¬ 
ceeded under the order, it would be con¬ 
sidered as a waver of the irregularity. 

Ibid. 

19 . Whether a party to the cause, hav¬ 
ing obtained an order for taxation in the 
cause, can pursue it under the stat. 2 Geo. 
3 — Quccre, Ibid, 

See also p, 49 , ante, and p. 4l6, post. 


(2) Review of, 

I. Where a submission to arbitration 
in a cause in the Court of Exchequer is 
made a rule of the Court of King’s Bench, 
and by tbe award the costs are to be 
taxed by tbe Master of tbe Court of Ex¬ 
chequer, the Court of Exchequer have no 
jurisdiction to direct a review of tbe tax¬ 
ation, tbe Master in such taxatioB not 
acting as an officer of the Court of Ex¬ 
chequer.' Chapman v, Lansiawn, 

< - 1 Anst. 273. 

(3) Costs <f. 

1. Refaeuce to tbe matter to tax the 

solicitor’s costs of taxation, Cogan v. 
Ceme, , 4 Dick. 96, 

2. The solicitor delivered' lit a bill of 
costs, including an item of 90 , wbieb, 
even if tiue, could not be allowed on tax¬ 
ation ; he delivered a second without that 
item; on referring the latter for taxation 
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esa than a sixth was taken off; th« Court j 
would not give dnsts on either side, WdA j 
V. Stone^ 1 Anst. Z60, 

3. Where a solicitor ban heen'gnilty of 

great delay in bringing in bis bills, the 
Ciort wilt not give him the costs of tex« 
atiori, although a sixth of t||e bill is not 
taken off. Yea v. Yea, 2 Anst. 589- 

4. In a case where not a twenty-eighth 

part was taken oft^ the Court refused the 
solicitor the costs of taxation. Ramsdcn 
V, Hilton, ] Dick. 322. 

5. Where less than a sixth was taken 

off, the solicitor was allowed the costs of 
taxation, but he was charged with useless 
expense created by him in the course of 
proceeding before the Master. Yea v. 
Frere, 14Ves. 154. 

See further p, 117, ante ; and p. 417, post. 


(Ji) Lien for. 

1. A solicitor, who is in disburse for 
his client, has a right to be paid out of 
a duty decreed to an administrator, and 
has a lien upon it before the bond credi¬ 
tors of the deceased ; nor can the adminis¬ 
trator controvert this rule by insisting on 
applying the assets in a course of adminis¬ 
tration. Tumin v. Gihson, 

3 Atk, 720, ! 

2. Where costs were decreed ti» all par¬ 
ties out of real estate, they were held to 
be a lien upon the estate; and, one of the 
parties dying bef re taxation, that his 
heir was entitled. Blower v. Morreft, 

3 Atk. 772. 

1 Dick. 254. 

3. A solicitor prosecuting the suit to a 
decree, lias a lien for his bill on the estate 
recovered, in the hands of the person re¬ 
covering, but not in the bands of the heir. 

Barncaley v. YmtU, Arab. 102. 

4. Where the parties compromised the 
snit without the knowledge of the solicitor, 
the Court ordered part of the money in 
Court to be attached, to answet the soli¬ 
citor’s bill of fees and disbursements. 

FairUmd v. Enevet*, 1 Dick. 114. 

5. A solicitor who has declined to wt 
for bis clien., has ndt a lien for bis costs 
upon a hind in Coart, Crearwell v. Byron, 

,4Ve8. 271. 

6. The solicitor has a lien upon all pa¬ 
pers come to his hands for the purpose of 
business, though they do not so come in 
the particular cause in which his demand 


for costs hrose. E* pmie FfedAt, 

2 S. A L. 37^. 

7. Where a Clerk in Cottrt,had obtain¬ 
ed an ordef for taxing the costs of Ibe 
solicitor who employed him, and aflet- 
wards another order for payment of IhS? 
costs of taxation, be was allowed to detain 
the papers of the solicitor's client, till the 
costs reported due under the first order 
were paid, but not for the costs of taxation. 

Cockerel v. ■ . . ■■■ , Barn. 264. 

8. 'I'he Clerk in Court has a lien upon 
papers in bis custody belonging to the 
client, although the client may have paid 
the solicitor who employed the Clerk in 
Court. Farewell v. Coker, 

2P. W.4«). 

9. An agent employed by a solicitor 
has no lien for costs beyimd what the 
client may be indebted to the solicitor for 
business done in the cause, to which the 
papers belong. Anon, 2 Dick. 80S. 

10. Where a party changes his solici¬ 

tor, the first solicitor has a hen upon the 
papers in bis bands for his costs. Merry- 
wether V. MetlisA, ISVes. 161. 

11. But the former solicitor cannot by 

virtue of his lien stop proceedings in the 
cause till he is paid his hill. Merry- 
wether V. Melliskf IS Ves. l6l. 

(FDea V. CPDea, I S. & L. 315. 

12. An attorney has a lien upon title 
deeds deposited by his client, against those 
who take the estate under an appointment 
by such client. Hide v. Wigmore, 

Mos. 14. 

And see Ex parte Lee, 2 Ves. J. 285. 

13. But a tenant for life depositing the 
title deeds of the estate with an attorney, 
does not give the attorney a lien as against 
the remainderman, for that would be 
charging the estate of the remainderman. 

Ex parte Nesbitt, 2 S. & L. 279. 

14. A solicitor cannot, on the ground of 
bis lien, refuse to produce a deed for the 
benefit of another person, for whom the 
client is bound to produce it. The lien 
is only between the solicitor and client. 

Furlong v. Howard, 2 S. & L. 115. 

15. The lien of the attorney for the 

costs in the cause is not subject to the 
demand of the other party on his client 
for the costs of another suit. GeMit v. 
Chaytor, 1 AiHit,279i 

And see SmUh v. Brocklesly, 

1 Anst. 6l. 

And seep. 418, post; and Div.XlV. tmle. 
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(t) PojfntitHt ef. 

I. Tli'e deft^dant, who was decreed to 
pay the costs, iMing ran away, and the 
prockeiu amy ^0|| ,the solicitor was paid 
his bill oncosts out of money lodged 
ih Courf fbi' the benefit of the plainlifis 
during their infancy. Staines v. Maddox- 

Mos. 3ig. 

3- Costs directed to be paid out of an 
estate vest^ in defendant; who refusing 
to pay them, sufficient of the estate was 
ordered to be sold for the payment. Can¬ 
non V. Beely, \ Dick. 115. 

3. An account taken and an estate sold 

under a decree, by which the Cwsts of all 
parties were given out of the estate: order 
for payment of costs to the plaintiffs and 
defendants, before the report was made 
final: previous notice to the creditors be¬ 
fore the M aster not necessary. Hare v. 
Bmcy 2 Ves. 558. 

4. Where the poverty of a pluiutiff 
would not allow her to carry on the cause, 
her costs were ordered to he taxed and 
paid to her, to enable her to go on with 
the cause. Jones v. Coxeler, 

2 Atk. 400. 

5. Plaintiff not relieved from costs de¬ 
creed against him, on the ground of bis 
being insolvent before the cause was 
heard. Smith v. Fry, 

1 Dick. 288. 

5. Costs given, and the fund being in 
Court, ordered to remain till the account; 
the costs to come out of the balance, if 
any, due to the party, as far as it would 
go. Crowe v. Ballard, 1 Ves. J. 221. 

7. Costs awarded by the Court must 
not become the subject of an action, par¬ 
ticularly costs in bankruptcy. In the 
tna'Jer of Dillon, 2 S. & L. 1 lo. 

For the recovery of costs by attachment, 
see Div. Vill. ante. 

(k) Rfunding. 

1. On reversing an order for allowing a 
dvnurrer, the costs which had been levied 
for and paid were ordered to be refunded. 

Oats V. Chapman, 1 Ves. 542. 

2 Ves. lOO, 1 Dick. 148. 

3> So if a bill be dismissed with c»s>ts, 
and the decree not ugned or enrolled, but 
■the costs levied, and the decree reversed 
upon a rebsaring, the .costa must be re* 
funded. Ildd, 2 Ves. 100, 

5; Where costs awarded in bankruptcy 
wmw mwvered hi an ^tion opon a wtii- 
t«a wndwtsiung 'of tlhrasatgnee, the Court 


ordered them to be refunded. Ex parte 
Uillm, 2S.&L. 110. 

XIX. CovitsEi.. 

1. Counsel have a right to drafts to 
make use (^them as precedents only, but 
not to detain them ivhen either party con¬ 
cerned may be benefited by inspecting of 
them. Sir IVUliam Stanhope v. Roberts, 

2 Atk. 214. 

2. Consent of counsel is to be given 
upon their own conception of the authen¬ 
ticity of their instructions, wid if given, is 
binding on the client. Mole v. Smith, 

1 J. & W. 673. 

3. Where two counsel, instructed by 
different solicitors, appeared upon a peti- 
tion-for the same party, the aulborily of 
tlie solicitors was directed to be verified 
by affidavit. Butferworth v. Clapham, 

1 .1. & W. 6'73 (»/). 

4. The former practice of the bar, not 

to accept a retainer against a client, from 
the adversary, without giving notice, and 
an option, is relaxed; but the retainer 
ought not to bo accepted if the counsel 
knows what may be prejudicial to the 
former client, though that client refuses 
to retain him. Earl Cholmoudeley v. Clin¬ 
ton, 19 Ves. 2/4, 

XX. Cross Bill. 


(See also Div. LX IV, LXXIX. post.) 


1. Cross bills are in nalnre of a de¬ 
fence, and were first allowed, that the 
party might state his own case more to 
his advantage, than be could as a defend¬ 
ant; but the same matter cannot be ex¬ 
amined to after publication. A eross bill 
should be brought time enough to be e.x- 
amined to before publication in the origi¬ 
nal suit passes. Wardw Eyles, 

Mos. 377> 

2. A cross bill is a defence and so con¬ 

nected with the original, that they are al¬ 
ways considered bul as one cause. Kemp 
V, Mackrell, 3 Atk. S12. 

3. R. and his wife Sled an original bill, to 
which the defendant O. put in his plea, and 
it was allowed; D. filed a cross bill against 
1*. and his wife, to which they put in 
their answer, and exceptions were taken; 
then R. and bis wife filed their amended 
biU i^itist 0. wbtf appwireA and prayed 
six Weeks lime to pnt in bis answer to the 
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amended bill, after K. and bis ^eife.sbali 
have answered the crtiss bill t the plaintiff 
ill the cross bill having procured a report 
that the answer of R. to it was insufficient, 
U. by that means lost the prioriiy of suit. 
Ratirai/V, Durie^, « Atk. 72'*. 

4 Original bill being abajpl by iiiler- 
niarriuge of the plaintiff, and not being 
revived until after a cross bill is filed, 
loses its prioriiy. Smart v. Ftayer, 

1 Dick. 260. 

5. Where no process is taken out upon 
the original bill, and a cross bill is filed, 
tbe plaintiff in the original suit cannot 
compel defendant to answer his bill first. 

Prit e V. Coningshif, Run. 1C1-. 

6. A. files a bill against B. and C. who 
pul in insufficient answers, and then file a 
cross bill against A. R. becomes a bank¬ 
rupt, his assignees bring their bill, in na¬ 
ture of a bill of revivor, against A., but 
tbey shall not proceed till C. lias answered 
A.’s bill. Child v Iralcrkk, 

1 V. W. 26 (). 

And as to (he priority ot suit Iwing lost 
by Amendment, sec p. *393, ante. 

7. Where a defendant in a cross bill, 

f>ut plaintiff' in the original, is ui contempt 
for not putting in an answer, it is irregu¬ 
lar to move to stay proceedings; the pro¬ 
per motion is to enlarge publication in the 
original cause, to a fortnight after the 
answer is come in to tlie cross bill. CVc«- 
wii h V. Creswick, I Atk. 291. 

8. Semlile, a cross bill should be filed 
in the court in whi< h tbe original is filed; 
but where the defendant to a cross bill had 
answered a part, it was held that he had 
waved the objection. Glegg v. /-.eg//, 

4 Mad. 19S. 

But sci Earl of Newbury v. IVren, 

I Verii. 221, 

9. If & creditor coming in under a de¬ 

cree, requires relief which cannot be had 
by re-hearing the original cause, he 
ought to file a cross bill. Latouche v. 
Lord Dut.sa'ty, 1 S. /k L. 49 . 

10. Defendant to a bill for specific per¬ 
formance, proving an agreement different 
from that insisted on bf the plaintiff, may 
have a decree upon his answer submitting 
to perform, wi'buut a cross bill, which, if 
filed, would be dismissed with costs, being 
now unnecessary, Fife v. Chulou, 

13 Ves. 546. 

11. Citws bifll being-for -a niere legal 
title, uismissed witb costs, though tbe ori¬ 
ginal bill was 'dbionsaed. €aloerley v. 

WXiwi., 


XXI. Daerttss. 

(tf) Gbtai^g, 

I The plaintiff may have a decree either 
according to hu equity, or the defend¬ 
ant’s offer in the answer, though he replies 
loll. Anott, Mos. 41. 

2. A defendant being examined as a 
witness for the plaintiff, will not prevent a 
decree against him in the same cause as 
to other matters, than those be has been 
examined to. Nightingale v. Dodd, 

A mb. 583. 

See also p. 47 .‘J, l>ost, 

3- decree for establishing the rights 
of the lord of the manor. iVenttcorth v. 
Prince, 1 Dick. 154. 

Brown v. Howard, 

I Kq. C Ab. 163. 

4 . An original independent decree may 

be bad in this Court, where all the facts 
are stated by tbe bill; notvritbstaiiding a 
former deciec for the siune matter in 
Wales. Morgan v.-, 

1 Atk. 408, 

5. The Court will not make an incoiv- 

sistent decree in a second cause between 
the same parties, on account of the cow* 
fusion it would create: but at tbe seme 
time Lord Harvvicke, Ch., declared, he 
would not, upon an order in a former cause, 
tie up the plaintiff', but would direct the 
cause to stand over so as to give him an 
opportunity of laying tbe matter before 
the Court on a bill of review, or other¬ 
wise as be should be advised. Shepherd 
V. Titlcy, 2 Atk. 348. 

6'. Where there is a second suit between 
tbe same parties, you may insist on an 
acquiescence under a decree in the first, 
unless the bill be dismissed without pre¬ 
judice to the question iii that cause. Ibid, 

2 Atk. 354. 

See also p. *389, ante. 

7 . One defendant not appearing, -the 
whole line of process against him being 
gone through, is equal to the^proceeding to 
outlawry at common law, and there may 
be a decree against tbe other defendants 
who have appeared, Vanessen v. South Sea 
Company, 1 Ves, 395* 

S, C. 1 Dick. 140. 

Parker v, Blackboume, -Pre. Ch. 99- 

Philips T. The Duke of Buckinglum, 

1 Vem. 228. 

7 . De««e4or'tbe(e)weu4ion of -a MM* 

to 44bta,’ag^ost the./MM(oas, tha 
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otter defetukmt oot appearii^ jofter ^ro- 
i»M toatoquestrotiim. JkmHtv. Thcmatr 

' yVes. 206. 

9. A final decne cnmiot be made npqn 
an inttrlocoiorjr^rder O’itfaout consent. 

AUm v.-Botner, S Br. C. C. 149< 

« AM «et/ €U»an t. Cooie, 

\ * 1 S. & L. 3fi. 

10. 'f te answn* of an administrator to 
O^Crea^r's bilif stating that be believes 
ttetebtisdue, whether sufficient founda> 
tioo for a decree— Quere. Hill v, Binnfjf, 

6 Ves. 738. 

;H. Tte rule that you can have no de¬ 
cree opo'n the evidence of a f'ngle witness 
against the answer, holds only where 
tte facts denied in the answer are equally 
strong with those that are affirmed by the 
deposition. fValton v, Hobbs, 

2 Atk. 19. 

Lt Neve^. Le Neve, 3 Atk. 649. 

12. There are many ras s where the 
Court have decreed upon the testimony of 
one witness, when what he swears is un- 
Contradicted by the answer. Le Neve v. 
Le Neve, Ibid. 

IS. Where the evidence of a single 
, witness against a negative in a defendant’s 
anewer is corroborated by u greater num¬ 
ber of circumstances, it is sufficient to 
found a decree. Sir Thomas Jansen v. 
Rang, 2 Atk. 140. 

Biddtilph V. St. John, 

2 S. & L. 532. 

14. Where the plaintiff had laid out a 
sum of money upon the faith of an agree¬ 
ment, the Court decreed a specific per¬ 
formance upon the evidence of a single 
witness; and although the agreement 
swprn to by the witness was different from 
the one stated in the bill, or that sworn to 
by'lhe answer. Mortimer v. Orchaid, 

2 Ves. J. 243. 

.15. The Court refused to make a de¬ 
cree upon the oaih of one wHness against 
tte positive denial in the answer, but 
witb^ prejudice to an action, and with 
an option’'to the plaiDtiff to take an issue. 
Bvtms V Bicknell, 6 Ves. 174. 

16. No decree upon the evidence of a 
si mgl e witness against the answer, unless 

answer is not positive, or the witness 
isd^roied by circumstances. Pillage 
^^.jJrmUage, 12 Ves. 80. 

Xingdime V. Boaketf . Pre. Cb. 19. 

. j 17. llnder tbe pnyer for gei^eral rsUef, 
^^^intiff may, at the bar, pray parti- 
8^ ntef; but tte pfurttowbur nuitt 
te: ctiMMlWit Mb loade try tte 


bit). Grtmes v. French, 2 Atk. 141. 

Nkm V. Mill, • . IS Ves. 114. 

Blit tee Folk v. Clinton, 12 Ves. 48. 

18. A party praying specific relief to 
which hq is hot entitled, as a sale under a 
trust, insteadfof a redemption or foreclo¬ 
sure, cannot under tbe general prayer 
have tbe relief to which he is entitled. 
Falk V. Lord Ctinton, 12 Ves. 4>8. 

Ip. Where a plaintiff fails to entitle 
himself to a decree according to tbe 
agreement set forth in his bill, he is not 
entifjed under the general prater to a de¬ 
cree for the agreement admitted by tbe 
answer. I^gal v. MUler, 

2 Ves. 299. 

Pillage V. Armitage, 12 V’es. 78. 

20. And where tbe answer denied tbe 
agreement set forth in the bill, but ad¬ 
mitted a different agreement, and tbe 
plaintiff amended the bill, still insisting on 
the agreement first stated, but prayir- 
either an e.'cecution of that, or, if nut so 
entitled, of the admitted agreement, the 
bill was dismissed, but without prejudice 
to another for the performance of (he ad¬ 
mitted agreement. Lindsay v. Lynch, 

2S.iu U 

21. But if the plaintiff amending bis 
bill, had abandoned the first agreement, 
be would have been entitled to a decree for 
that admitted by tbe answer. Ibid, 

2 S. & L. 9. 

22. In an information on behalf of a 
charity, though the title be mistaken, yet 
if a title appears in the cause, a decree will 
be made establishing tbe charity: tbe re¬ 
lator is not bound to recover sccimdirm 
allegata et probata as in a common suit. 
Attorney General v. Brereton, 

2 Ves. 426. 2 Dick. 783. 

23. Where the information prays 
wrong relief, tbe Court on behalf of u 
charity will give proper relief. Attormy 
Generatv. IVhitelcy, 11 Ves. 247. 

24. I'he Court cannot decree against a 
title in tbe Crown, apparent on tbe record, 
though not insisted on at tbe bearing. 
Fhen!^ v. Parsley, 3 Ves. 424. 

25. In tbe constant practice in Ireland, 

for judgment creditors, after tbe death of 
conusor, to obtain a decree for a sale of his 
lands, failing personal assets, (/Fallon 
y. Dillon, 2 S. & L. 19 . 

(5) BeteecA 

1. To sqaike a dMFM tetwm eo-dsfaid- 
aatt, Quoded on avitence tetwow fltei* 
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tiffs and defend^t#, is a jurisdiction kiltg, 
settled, and is the constant' practice nf a 
Court of Equity (per lA>rd liedes^^, 

Chamley V, LordDunmn^' ^ 

9S. & L. T'lO; 

2. Where a iJ^ase is madfe <mt bet^reen 
deferdants, by *»evideoce arising from 
pleadings and proitfs^b^ween .plaintiffs and 
defendants, a Court of Equity may and is 
bound to make h decree between the de¬ 
fendants ; the defendant chargeable has a 
right to insist that he shall not be liable 
to be made a defendant in another suit for 
the same matter that may be then decided 
between him and his co-defendant; and 
the co-defendant may insist that he shall 
not he obliged to institute anothei suit for 
a matter that may he then adjusted be¬ 
tween the defendants; and it a Court of 
Equity refuse so to decree, it would be 
good cause of appeal by either defendant 
(per Lord Eldon). Ibid, 

2 S. & L. 718, 

3. A decree made between co-defend¬ 
ants, upon evidence arising from pleadings 
and proofs between plaintiffs and defaod- 

II ts. Conry v. Caulfield, 

2 n. & B. 2o5. 

Sec also Bernal v. Marquis Donegal, 

3 Dow, 151. 

(c) By Default. 

1. Where a decree was obtained by 
surprise, it was ordered that the defendant 
should be at liberty to shew cause against 
the decree, before tl.a costs of bis default 
were paid, and that the whole costs should 
be reserved until the time of shewing 
cause. Price V. Sfilly, 1 Dick. 21. 

2. Defendant appears, and cause goes 
off till a future day, when defendant ntakes 
default, there may be an absolute decree 
against him. Halsey v. Smyth, 

Mos, 186, 

Venemore v. Fenemore, 1 Dick. 93. 

3. On sliewing cause against a decree 
by default, an objection for want of par- 
lies was allowed. Jackson v. Lee, 

• ^ 1 Dick. 92. 

4. After a decree dist, and, upon defend¬ 

ant's seCbnd default, the decree o^ade abso¬ 
lute, tbedefenddtat obtained an order‘to re¬ 
hear, the cause upon terms: the Cdurt 
would not discharge the order. Hdnkwitz 
v.Ocarrel, 1 Dick. 109. 

5. Defendlfeit having made default at 
the.]pwring,m'det’directiog ao issue must 
be ai^ 4|»icr «»wJn ihe ^first iostant^e. 

Peacock y. MaeKerichcr, 

2 Dick. 434. 


I, ' €. Ujptmai decree 
\ fendant at fiearisg, the avidMK^.'.hs 
i not to be enjtered as,read. Stubbs v. , 

V ‘ ' ; ,, . lO't^eS, W. 

7. Where a ^'ree % default hai| beum 

made absolute, the proper course to 
aside is by presenting a petition fpr 4 tb- 
hearing; therefore a motion to discharge 
the order to make absolute, and for a day 
to shew cause was refused. Jtttmmey 
General Brooke, • 3 MW..698. 

8. Decree made by.default upon ser¬ 
vice of a subpoena, not endorsed, to hear 
Judgment, is irregular, and wUi be dis¬ 
charged on motion. Peeaell v. Martin, 

I J. & W. 292. 

9. Decree b}' default in suit of inter¬ 
pleader. Hodges V. Smith, 

, 1 Cox, 357. 

10. To shew cause against a decree on 

default by defendant at the .hearing, the 
order must be to set down the cause on- 
some day itntnediately, not after the 
causes already set down. Margravine 
Anspach v. Noel, 19 Ves. 573. 

11. A decree taken e.r yarte, is taken 

at the peril of the parly obtaining it, if he 
cannot support it by bis pleadings and 
proofs,it is not the judgment of theCourt, 
but the act of the party, concerning what 
the judgment of theCourt would be, if the 
other parly had appeared. Coretp v. 
Johnston, 2 S. & L. 300. 

12. The plaintiff, owing to the neglect 

of his solicitor, made default at the hear¬ 
ing, and the bill w'as dismissed, and order 
of dismission enrolled ; upon application, 
the Court ordered the enrolment to be 
discharged upon payment of costs. Rob¬ 
son V. Cranwelt, I Dick. 61. 

And see Pickett v. Loggon, 

14 Ves. 231. 

13. In a similar case theCourt refused 
to vacate the enrolment of the decree of 
dismission. Pickett v. Loggon, 

5 Ves. 702. 

But see S,C, 14 Ves. 231. 

(d) Rectifying. 

1, Where it does not appear by the 
register’s minutes that any evidence was 
read at the bearing of the cause, the Court 
ought not, upon a subsequent application, 
to make an order that tbe-evidence should 
be entered as read. Eden v. Earl of Bute, 

iBr. PC. 466, 

2. On a bill to tufty idlb executiorf a 
former decree, the Cburt may comdder tli* 

KKK* 



[PIfe^TJCK;JSiX,i*j . Entering md EnroUing. 


din^tiop^ ^ i^en 

anj) WeH v,$^pt 

I Ve^. 945. 

S. Ao poussion iq .a decree, if perfectly 
of.course, may be applied on motion; 
i|pd wbo’e tbe cotnmoQ direcuon to ex- 
amioe^all parties upon interrogatories was 
omitt^, tbe tloort ordered that the Mas¬ 
ter'be. at liberty to examine &c. instead of 
varyTllgthe decree; but it is not a motion 
ofpoorse. Wallis v. Thomas, 

7 Vcs. 292 . 

4 . And where, upon a creditor’s bill 
against executors, a.direclion for an ac¬ 
count of the personal estate was omitted, 
the Lord Chancellor thought the ilircclion 
so clearly of course, that he granted the 
motion; but if there had been a shadow of 
doubt, the motion should have been made 
at the Rolls, where the decree was pro¬ 
nounced* Pickard v, Mattheson, 

■S' Vcs. 293 . 


1%. Where there is a misnomer in a 
decree and m eousequence in the Account- 
ai^h^neral’a books, the Court wiU, on 
iiinmn supported by affidavit, order such 
misnomers to be cprrected. Hawker v. 
Bunvombe, ^ '9 Mad. 39^1 • 

13. All applicatmns to i^ectify a decree 
must be by i)etitioai ''’G'rry v, jDickensm, 

4 Mad. 464 . 

14. The decree being, amongst other 

things, that the parties should produce be¬ 
fore the Master all books, papers, &c. the 
words, as the Master shall direct,” were 
added on a motion for that purpose. Pwn- 
dersou v. Dixon, . 5, Mad. 12l. 

15. The Court will order the minutes 
of a decree, declaring stock not to be part 
of the personal estate of an rnteslute, on a 
general claim by some of the next of kin, 
against u |)articular claim by others, to 
be varied by adding the words “ togetlicr 
with the dividends which have accrue 


5. In a charity case, an omission in 
the original decree, not declaring the na¬ 
ture of the charity, corrected upon far¬ 
ther directions,without a rehearing. Attor^ 
ney General v. IVhiteley, 1J Ves. 241. 

6. Whether interest can be claimed by 

petition, the decree containing no direc¬ 
tion as to interest.— Quoarc, Bruere v. 
Pemberton, 12 Vcs. 386. 

7 . Order on motion, with consent, to 

rectify a clear mistake in a decree. New- 
kouse V. Mitford, 12 Vcs, 43G. 

8. And such order must be a separate 
supplemental order, lane v. Hobbs, 

12 Ves. 458. 

9 . Addition to or alteration of a decree 

cannot be effected by motidn or petition; 
to add any thing to a decree, the conse- 
rjuence of any proceeding directed by the 
decree, the cause must be set down for 
further directions; to alter the decree in the 
minntest particular, the cause must be re¬ 
heard. lard Sldpbrooke v. Lord Hinching-’ 
brookt 13 Ves. 393 . 

And see Creuze v. Hunter, | 

2 Ves. J. 164. 

10. After enrolment of a decree, errors 
appearing on the face of schedules will be 
permitted to be corrected upon motion, 
without a bill of review; but the Court 
will not permit an affidavit producing a 
.MB fact to be used for that purpose, 
fmioa V. Ma^er^on, Coop. 134. 

Directiems onntted by mistake in a 
decree, introduced on motion, with the 
cons^ of ^ parties .Sk^maker v. 
Nmrtheote, ^ 1 Swan. 573, j 


due ibereon,” on a special motion for that 
purpose, and wilhoi'l a re-iiearing, where 
the anioiiiit is small, and the alteration is 
reiisoiiabie,and consonant with the tenor 
of the original decree; George v. Howard, 

7 Price, 6’6l. 

(f) Entering and Enrolling. 

1. A decree made, and ordered, that if 

the defendant died before Easter, yet that 
the plaintiff might afterwards enrol'it. 
Lubyne v. Alley, 3 C. R. 27. 

2. The plaintiff, an administrator, died 

after a decree pronounced, but before 
entry of the order, and the entry is sus¬ 
pended by the administrator de bonis non. 
Pew V. Cadmore, 3 C. R. 33. 

3. Decrees of this Court takeeffect from 

the time they are pronounced; and the 
death of the parties shall not hinder the 
enrolment in convenient time. Clegtham 
v. Phillips, Rep. T. Finch. J 69 . 

4 . The House of Lords, in Imiting the 
time of appeal, considers the enmlment of 
the decree as on the same day the decree 
is pronounced. Smythe v. Clay, 

1 Br. P. C, 453. 

5. A decree may *06 enrolled after the 
party’s death, by order- Avon, ^ 

2 C. a 227. 

6 . Secua, if the party was administrator 

Qi^. Warren v. ——, 2 C. C. 947. 

• T* BUI to reverse a decree, for that it 
was signed and enrolled alter riie party’s 
death, dismissed. Yeaeefy v; Fcoeefy, 

3 C. R. 44 , 73 - 

8. If a material party dies before a de- 
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cree is enroll#* yet it may be eitfolk) 
afterwards; airal if more than six months 
expire before Uie enrolment* yet, by leave 
of the Court, it ‘may be 'done after that 
time. TheDnke cf Buekingkam v.S^i^ 
field, « Eq, 879 (»!» Arob. 486. 

9. A decree iftav |)e enrolled without 
special order, though more than ay ear has 
elapsed since it was pronounced. Tijtdall 
V. Lady CharUviUe, 2 S. & L. 392. 

10. Decree ad computandum enrolled, 
some of the answers being omitted, it 
was certified to be irregular, and held to be 
so. Htdmden v. TUly, 1 Dick. 20. 

11. The Covit never suffer a decree to 

account to be signed and enrolled, because 
it ties op their hands from relieving, if 
there should have been any defect in the 
directions of the decree. Staunton v. Old¬ 
ham, 2 Atk. 38.*}. 

12. If ^ter a decree a caveat be entered 

to stay the signing and enrolling, it stays 
the signing twenty-eight days ; not only 
after pronouncing the decree, but twenty- 
eight days from the presenting it to the 
Lord Chancellor to be enrolled, and notice 
given by the-Lord Cbnncellor’s secretary 
to the Clerk on the other side, liurnett 
V. Theobald, 1 P. ^V. 609. 

13. To oblige ii man to sign, and en¬ 

rol a decree made against himself, in or¬ 
der to entitle him to bring a bill of review, 
is altogether uniiecessaiy. Standish v- 
Hadle^i 2 .4tk. 177. 

See Div. LX XL jmt. 

14. Liberty was given to amend the 
enrolment of a decree, although the 
amendment was material, liyles v. lizard, 

1 Dick. 58. Mos. 255. 

15. It is discretionary in the Court to 
set aside an enrolment of a decree on cir¬ 
cumstances; as where the plaintiff conti¬ 
nued an infant till near the time of bear¬ 
ing, or beyond sea, and the cause neglected 
by the solicitor, so that the merits were 
not beard. Kemp v. Squire, 

I Ves. 205. 

And see Pickett v. Loggon, * 

5 Ves. 7Q2. 14 Ves, 231, 

16. Enrolment of a decree may be 
opened, if the enrolment was gained by 
surprise, or tnerc is any irregularity in it. 

1 Vern. 131. 

And tee Robaon v. Cranwell, 

1 Dick. iSl. 

17. Etirolinent of a decree vseated, 
bring too quick, though strictly regular. 

1 Ves. 326. 

18. Decree not signed and enrolled, 


caemot be pleaAri. 

S Vos; 477. 

Anon, ■ 8 Aik* 809* 

.. 19. Caveat toitop enrolment for fir>rty 
days. ^ 

20. A caveat Intered E^nst thee# 
rolment of a decree, stays the sigqiol fur 
twenty-eight days after the docket has 
been presented and notice given: and the 
twenty-eight days are twenty-right clear 
days. Robinson v. Newdick, 3 Mer. 13 

21. In strict practice the docket ought 
nut to be presented until after the order 
to enrol nunc pro tidtc has been obtained, 
and actually passed and entered. Ibid. 

22. Service on the Clerk in Court, of 
notice of a docket having been presented 
for signature, is suhicient service. Ibid, 

3 Mer. 15. 

23. A plaintiff is allowed the vacation 

of the terra in which the decree is pro¬ 
nounced, and the following term to draw 
up the decree in, but not the vacation of 
the last term. And if he does not draw 
it up in that time the defendant may. 
Calvert v. Dignum, 4 Price, 133. 

24. But if the decree is made upon the 
merits, the Court will not open the'enrol- 
ment, to give an opportunity of appeal. 
Charman v. Charman, 16 Ves. 115. 


Sec as to the Enrolment of a Decree 
by Default, p.*4-33, ante. 


(J ) Adding Parties to, 

1. An executor, not a party, introduced 
into the decree as a party, and ordered to 
account- Pitt v. lirewster, 1 Dick. 37- 

2. Decree made, establishing a will; 
some of the residuary legatees, though 
abroad, apply to have the benefit of the 
decree, submitting to be bound by it: or¬ 
dered, that they might enter their appear 
ance by their Clerks in Court, and that 
they should have the like benefit of the 
decree, as if they had put ift an answer, 
and bad appeared at the hearing of the 
cause. Banister v. Way, 2 Dick. 686. 

3. Administrator not brought before 
the Master by motion after a decree passed 
and entered, if any thing in it af^ting 
him by way of order to pay: otherwise, 
if only to witness what is done. Ha- 
bergkam v. Pincent, 1 Ves. J. 68. 

4. Creditors let in at any time while 
the fund is in Court, though the time has 
elapsed. Laahley v. Hogg, 11 Ves. 602. 

And tee p. 16I* ante. 
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l..i]!>efaii 4 of pi^pcDt Qodfr a decree 
upon « btH f£|r r^n^)tiob operates, as a 
fori|closure. Buhop ^ q/* Winckester v. 

199 . 

Ands^ C^iobnlep v. Couutets of Oxford^ 

2 Aik. 267 . 

. 2.1 la some Closes the Coart in the de- 
cree^expicsaes the reasons upon which it 
is iounded, but this is very uncommon. 
£» parte the Earl of .Ilchcster, 

7Ves.373 

8 . No stress is to be laid on the words 
“ that each parly do pay” ir a decree quod 
computetf for, till the account he taken, it 
is impossible to pronounce which will be 
the debtor or creditor, &mith v. Eylcs, 

2 Atk. 385. 

4. Decree directs a computation of inter¬ 
est at £ 5. per cent, on all sums received 
by the executor while in his 'sands, “ and 
that the Master do in such compulation 
make half yearly rests.” The object 
of such direction is to charge compound 
interest, and the decree, though perhaps 
going farther than usual, was held, under 
the chrcunistances, the executor having 
kept the whole property in his hands, pro¬ 
perly executed by a computation of in¬ 
terest upon each receipt from the day it 
was received, the balance of receipt, with 
the interest so calculated, and paynicnts 
being struck at the end of the half year; 
and that balance, so composed of principal 
and interest, being carried forward as an 
item in the account, producing interest. 
Affirmed on rehearing. Uaphael v. Boehm, 

l3Ves.407. 

5. Where a creditor files a bill for the 

payment of his own debt only, the Court 
does not direct a general account of the 
testator’s debts, but only an account of 
the personal estate, and of that particular 
dabt, which is ordered to be paid in a 
course of administration, Attorney Gene¬ 
ral V. Cot nthwake, 2 Cox,' 44. 

fi,By a decree, confirming the Master’s 
report, a defiendatit declared entitled to a 
bt^Dce reported due to him with interest, 
thou^ no offer by the bill, praying an 
itecoont, to pay it. l^kia v. Clancy, 

1 B. & B. 2\6. 

' 7 ., Where a decree giving relief to a 
^trty, whose titie wa$ gone at law, di* 
.i^ts-the accounts on the rents reserved 
in bmhjide leases of tenants not parties 
to the suit; the party relieved will be 
restraitMid from proceeding at law tb evict 


the tenants. Shine v, ' 

^ f B. & B. 436*. 

8 . A decree iqnod computet makes iw 
variation ai to an executor; and before a 
final decree he hmy*confess a judgment; 
and it<.dot !8 *11101 at all alter the nature of 
the demand! Smith v. kylet, 

2 .4tk, 385. 

9(1 A decree quod computet does not 
pass in rem judkatam till tlie final decree. 

Jhid. 

10 . In decrees to account^ there for¬ 
merly was a direction that the Mtuiter, if 
he found any special matter, might state 
it specially, but this clatisb is now left out; 
but the Master may state special mutter 
notwithstanding. Anon, 2 Atk. 621. 

(/<) Prosecuting. 

1 . Verbal agreement no sts^ to execu¬ 
tion of a decree. WakcUn v. fValthal, 

2 C. C. b- 

2. An original bill to execute a decree 
against a purchaser claiming under par¬ 
ties bound thereby. OrganGardiner, 

I C. C. 23 I. 

3 . The case was referred to law, and it 
was ordered that the defendant do not in¬ 
sist on a title, set aside by the decree. 
And hr does insist on it; whereupon the 
plaintiff read the decree, but was never¬ 
theless nonsuited, and then moved t’ue 
Court of Chancery lor a conuiiitiuenl of 
•the defendant, and establishment of the 
possession, which was ordered. Anon, 

1 C. c. 267. 

4. After a decree, all parties to the suit, 

who are interbsted, may take steps to 
have the benefit of it. Carrington v. 
Holly, 1 Dick. 280. 

5. Plaintiff, coming in under a decree 
in a cause, in which he is no. party, for a 
debt for which he has filed his * 1 ) 111 , in 
case the plaintiff's in the luimer cause de- 
lay^irosecuting |ibe suit, may prosecute 
the suit in their names, indemnifying 
them. Torin v. Fomke, 1 Dick. 235. 

6 . Bilk by a legatee for bis legacy; 
there had been a ^uit by another legatee, 
asid a decree for account of testator’s es¬ 
tate, and payment; the plaintiff' in this 
cause at liberty to prosecute that decree. 
Sheppard v. Mesdder, 2 Dick. 797 . 

Any creditor may obtain an order 
for prosecuting a decree for an account. 
Creme v. Hunter, 2 Ves, J. 165. 

8 . One defendant may .prosecute, a de¬ 
cree against another, as where a cd-ob- 
Hgor pays for principal. Walker v. 
Preswkk, 2 Ves. 622 . 
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9. A defendimt *ntay enforce a decree, 

confifrming a rdjpert in his favor. Bodkin 
V. Clancy, IB. &B, 217. 

10. In case of unreasonable delay hi 
prosecuting a decree in a suit by next of 
kin against an a^inistratri]^, the Court 
win give leave to a creditor to prosecute 
such decree. Sim vi Ridge, 

3 Mer. 448. 

11. Where, for three years after a de¬ 
cree in a creditor's suit, no interrogatories 
bad been died to examine the defendant as 
to monies in her hands, a creditor being 
restrained by hijunction from proceeding 
at law, obtained leave on motion to prose¬ 
cute the suit. Poaelt v. JFallwortk, 

2 Mad. 183. 

12. A creditor who has come in under 

the decree, will be permitted to prosecute 
the suit, where the plaintiff delays so to 
do, although such creditor is interested in 
part only of the decree. Edmunds v. Ac- 
land, 5.Mud, 31. 

As to Execution of a Decree sec Div. 

XXXII. juosf. 

(*) Where and how far binding, 

1. Generally, none are bound by a de- 

ciee, but such as are parties to it. Natch- 
bolt v. Porter, 2 Vern. 112. 

2. But where thu decree was, that the 
deieudant and all other miners of A. 
should pay a tithe of lead ore; it was 
held to bind all miners of A., as well 
parties as others, both for the time being 
and to come. Brown v. Booth, 

2 Vern. 184. 

3. So in a suit between the lord of a 
manor and some of the tenants to es¬ 
tablish a custom, all the tenants will be 
bound, though not parties to the bill. 
Brown v. Howard, 1 Eq. Ca. Ab. l63. 

4. And where one, ilpt a party, having 
notice of a decree, paid money contrary 
to it, though to the hand legally empow¬ 
ered to receive it, he was held bound; and, 
by another suit, was^compelled to repay 
it. Harvey v. Montague, 1 Vern. 57. 

6. Purchasers pendente Ute are bound 
by the decree. Yetwely v. Yeavety, 

3 C. R. 48. 

Gaskeli y. Durdin, 2 B. & B. 

6. All original parties to the suit, or 
those that are tnade parties thereto, or to 
the decree, of full age, and such as claim 
under them, pendente lite, are regularly 
bound by the decree. Style v. Martin, 

1 C. C. 152. 


- Y. The Ri&rtgdgees'of aii ttf to- 
demption, made such fading w» suit, are 
bound by' a'^ree of forjecl^re, thoagb 
not maefo parlies. ‘Siihop of WhaShesWI' 
V. Paine, 11 Ves, 194* 

. 8 . A decree against the lessee toid dl 
claiming under him; be eurrendert to 
him in reversion, who was held to be 
bound by the decree for so lotrg time as 
the lease would have continued.*€4t^»i<tn 
V. Btssom, Toth. 61 . 

9 . A decree in Equity is like a judgment 
for debt or damages- at common law. 

Nanney v. Marlin, 1 C, R, 233. 

Bishop V. Godfrey, Pre, Ch. 179. 

10. A decree in Chancery is as effectual 
to charge the person, as an execution, at 
law. Elvardv. Warren, 2CvR.192- 

11. Decree is not equal to judgment sp 
as to affect lands, thoogh it is in course of 
administration. Astley v. Powis, 

1 Ves, 496. 

Mildred v. Robinson, 19 Ves. 585. 

Bligh V Earl Darnley, 2 P. VV, 621. 

12. A final decree, upon a sum ascer¬ 

tained, is equal to a judgment: but a 
mere decree for an account of plaintiff’s 
demand, and of the personal estate como 
to tiie hands of the defendant, with a mere 
direction for payment out of the result of 
that account, does not prevent the exe¬ 
cutor prayiug a judgment. Perry v. 
Phelips, ' 10 Ves. 34. 

13. A decree for the execution of an 
agreement to inclose a common, parlies 
having a*! interest in the common, but 
not parties to the agreement, shall not be 
bound. Thinefon v. Collier, 

1 C. C. 48. 

S. C. Anon, 3 C. R. 13. Nel. 79. 

14. A decree, by consent, of a personal 
I estate, binds a purchaser for valuable con¬ 
sideration. IVyndham v, Wyndham, 

3 C. R. 22. 2 Free. 127^ 

15. A decree" against tenant in tail, 

who bad agreed to sell bis estate; he stands 
out all process of contempt for not obey¬ 
ing it, yet his. issue are not bound by it. 
Powell v. Powell, Pre, Ch. 279. 

16. An infant is bound by a decree in 

a'cause where be is plaintiff, as much as 
a person of full age. Gregory v. Moles- 
wortk, 3 Aik. 626. 

17. An infant defendant is not bound 
by a decree in a Court of Eqoiiy, but 
must have a reasonable time after he 
comes of age to shew cause against it. 

Sir John Napier v. Lady Efingham, 

2 P.W. 401. 

S, C, OH Appcai,- 4 Br. P. C. 340. 
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* fhjSf^ to cause* 

. B»]« pf luds to Mjr debts 
i w Wank , $ooti y. ^A, 

1 Verii, 395* 

2 ^ 1 #. 439. 

.And-ao ioiiuit defendant Is bound 
1 » a ddcooe of foreclosure, unless be can 
8 &« error ill the decree. Mallack v. 

3P.W,352, 

■ 90, Co-Hlefendants not bound as to their 
rklits with respect to each other, unless 
cah^ upon to contend upon them.— 
Harmoodv. OgUmder, 8 Ves. 193. 

(i) Impeaching or setting aside. 


i. The decree avoided by original bill, 
i^n matter subsequent to the decree. 
Cmdcerv. Bevis, 1 C. C. fil. 

jind see VenMes v. Foy/c, 

1 C. C. 3. 

9. A decree may be set aside by origi- 
ini lull, where it has been obtained by 
fraud. Lhpd V. Mansell, 2 P. W. 73. 

3. A decree though obtained by fraud 
cannot he set aside on petition, it must 
be by bill. Mussel v. Morgan, 

3 Br. C, C. 74 . 

Bermett v. Hamill, 2 S. & L. 574. 

And see Pickett v. Loggm, 5 Ves. 7 02. 

4. But where the decree is drawn up in 

a manner not warranted by ibe minutes, 
it may be set aside with costs on motion, 
Ltiftus V. Swift, 2 S. & L. 642. 

5 . Where, after a decree, an alteration of 
circumstances makes an original bill 
necessary, in order to have the bcneht of 
the decree, such bill opens the decree, and 
the defendants are at liberty to controvert 
it. ' Johnson V. Northep, Pre. Ch. 134. 

2 Vern, 409 . 

Lawrence v. Bemy, 2 C. R. 127. 

6. A decree cannot be impeached col¬ 
laterally in another cause. Lady Clinton 
V. lAird Robert Seymour, 4 Ves. 440. 

7* A decree taken pro confesso in the 
ordioaiy course, after appearance, not 
under the statute 5 Geo, 2, c. 26, is the 
same as any other decree, and can be im¬ 
peached as any other decree, only directly 
by a bill of review, or a bill to set it aside 
fbr ^wrd, nor collaterally by an original 
stilt Utoeking a decree inconsistent with it. 
Ogilde V. Jleame, 13 Ve», 56 $, 

' 8. Where matters have been ^mined 
In' Et^ty, and determined, the Court i« 
catitr^l in unravelling forms' decrees, 
agi)i^iiiant& or releases. Conn v, Cwm, 

1 P. W. 793. 


9* On a bill to set nskjlbA decree against 
an ittlmt fbr fraud, .if the same be not 
fraudalsit, though in every respect net so 
equitable, the (^urt wUl not set it aside, 
v. Tayleur, 1 P. W. 737* 

10. An infant aggrleyed by a decree, 

not bound to stay tiU be’is of age, but may 
apply as soon as he thinks fit to reverse 
it, either by a bill of review, re-bearing, 
or hy original bill, alleging speciaily the 
errors in the former decree. Ibid. 

11. In a decree of foreelosure, though 
an iufant has a day to s^ew cause against 
the decree after he comes of age, yet he 
is not to go into the account, nor is be so 
ihucli as entitled to redeem the mortgage, 
but is only allowed to sbew error in the 
decree. Mallack v. Gedton, 

8 P. W. 359. 

12. It is a rule that whenever a decree 

is entered by consent, the merits shall 
never after be inquired into, unless tb..e 
be an objection, that the word consent be 
struck out of the order. NorcoU \. Nor- 
cott, 7 Vin. Ab. 3f)8. 

13. It was an established rule not to 
set aside a decree obtained by a consent. 

Harrison v. Iturnsey, 9 Ves. 488. 

Smith V. Turner, 1 Vern. 973. 

But He Butterfield v. Butterfield, 

1 Ves. 133, 154. 

14. A stranger, if he be bound by a de¬ 
cree, may falsify it. Style v Martin, 

1 C. C. 159. 

1 5 . Where a parish is sued, four moved 
to defend, and a decree against them; one 
who claims under none of the four, may 
contest the decree. Brown v. Vermuden, 

1 C. G. 979 . 


(/) Lost. 

1 . A docket and enrolment of a decree 
lost and ordered to be new enrolled. Deta 
v. Dickenson, ^ 3 C. R. 80. 

9. And wbere,*fter thirty years, the en¬ 
rolment of a decree was lost, the cause 
was directed to be reheard. Devering v. 
Cooper, 3 C. R. 27. 

3. Where the decree 80 years previously 
had been drawn up and act^ under,-though 
never entered, and the pleading and de¬ 
cree were lost; a paper writing, purporting 
to .Ito a copy of t^ decree, was ordered to 
bfewtered as the decree, and enrdiled aimc 
pro time. Jetson v. Brmer, 

1 Dick. 370. 

4. Where the origmal decree wu.lost, 
I but bad been acted upon by reports, and 

was recited in an order on further direc- 
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tions; it wms aUowed to be dmwn up 
brom an nflice copy and entered r«>h; pro 
tmc, Donne v. Lewis, • H Ves. 601. 

5. Decree pronowoced twenty-three 
years ago, having been lost, ordered, on 
motUm, to be redi;awn according to the 
miiwtes, and ehtei^ nunc pro tunc. Ltm- 
rence v. Richmond, 1 J. & W. 241. 

XXII. Dgmvrreh. 

(a) At what time, and where, a Dejcndanl 
mas/ demur. 

1. A su(p(caa.no record, nor ought to 
be demurred unto. Ward v. ImLc, 

i C. C. 50. 

2 Free. 180. 3 C. 11. 15. 

Gilb. Rep. in Kq. 234. 

,2. An answer cannot be deniuried to. 
Williams Owen, 2 Free, 181. 

2 C. C. 8. 

3. A husband alone cannot demur for 
his wife, Sturling v. Gran, 'l oth. 73. 

4. The defendant having made oath, 
that be could not answer without sight of 
writings in the country, and then putting 
.n a demurrer, an uttaciinient was award¬ 
ed against him. Farmer v. Fox, 

Toth. 15, Cary, 158. 

5. On time given to .answer, the de- 
icndtiiit may put in a plea, for that is an 
answer, and on oath, but cannot put in 
a demurrer. Anon, 2 P, W. 464. 

Pmm V. Lord Baltimore, I Dick. 273. 

6. A demurrer lil d after order for time 
to answer, is irregular, and may be taken 
off the file. Dyson v, Benson, 

’ Coop. 110. 

7. A defendant obtaining an order for 
time to answer only, consents to answer, 
Bud cannot afterwards put in a demurrer, 
though only to part, and answer to the 
r«it of the bill. Kenrick v. Clayton, 

2 Dick, 485. %Br.C.C.214. 

$. Defendant having obtained an order 
for time to answer, cannot put in an an¬ 
swer and demurrer without a special cflie. 
And as the demurrer, being coupled with 
an answer, could not ble taken off the file, 
it was ordered to be expunged or overruled. 
Taylor v. MUiMr, 10 Vcs. 444. 

9» A defeudai^ after an order for time 
to plead, answer, or demur, not demurring 
aloae, caanol put in a demurrer witfa'an 
answer to the cIMi^of combination only, 
Dane v. Beoeock, 3 Atk. 726^ 

Andeeep.Zl^, emte, 

10« WbCTe the defendant to an injunc¬ 


tion bill, the time ka ans#^^ tiimg 
expired, elected to have an' injaiictiea 
taken against him, upon a deiUttuf pdtea- 
totem, he cannot demur alone. E^nonds 
V. Saverju 3 Mer. 304. 

11. time obtained to answef, a 

motion will not be granted for leave to 
demur, unless under special circumstances, 
as surprise; merits only are not a suffici¬ 
ent ground for the application. Briite v. 
Allen, 1 Mad. 556. 

12. A defendant allowed to demur after 
he had stood out all process of contempt 
to a sequestration. Haney v. Matthew, 

1 Dick. 30. 

13. A demurrer may be put in at any 

lime before ’ process of contempt, if the 
defendant has not prayed a commission, or 
obtained an oulcr for time to take bfe 
answer. Bast India Company v. Hench¬ 
man, 3 Br. C. C. 372. 

Scmerliy v. IP'ardir, 2 Cox, 268. 

14. Where a defendant has demurred, 

he may assign another cause of demurrer 
at the bar, paying costs. But when a 
defendant has pleaded, and there is no 
demurrer in Court, he cannot demur at 
the bar, Ihougb he would pay costs. Dur- 
dant V. Redman, 1 Veru. 78. 

15. A defendant may demur anew at 

the bar ore tenus; but then, on its being 
allowed, he cannot have his costs. Tourton 
v.FUmcr, 3?. W. 371. 

l6‘. On tlie argument of a demurrer, 
the defendant is entitled to demur ore terns, 

' paying the costs of the demurrer on the 
record. Attorney General v. Brown, 

1 Wil. 342. 1 Swan. 288, 

17- A defendant must take advantage 
of a defect in form by a demurrer; it is 
too late to object, after be has answered. 
The Archbishop of York v. Sir Miles Sta¬ 
pleton, 2 Atk. 136. 

18. When a defendant has answered to 

a discovery prayed by a bill, he cannot 
afterwards demur to it. Abraham v. Dodg- 
son, 2 Atk. 157* 

19. If a demurrer be not filed in suffi¬ 

cient time, the laches cannot be taken ad¬ 
vantage of after it has been set down for 
argument. It should m such cose be 
moved to be taken off the file. Baker v. 
Booker, 6 Price, 379* 

20. Though a defendant has not de¬ 

murred to a bill, being too trifiiDg for the 
Court to entertein, yet be may take ad¬ 
vantage of the objection at the bearing, 
firitce V. Taylor, 2 Atk. 253. 

21. Length of time since a transaction 
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wMch is the subj^ci of dispute may Jbe 
taken adyantegs of by deiqaojrter. 

Vi- 2 Br. P. C. 62. 

Jemnir v. Tracfy, 3 P. W. 287» («)• 

&cl^rd V. Close, (eked) 4 Ves. 476. 

• HM'djf V. Reeves, 479* 

Foster v^'ffodgson, l^Ves, J80. 

Jnd see BoveudcR v. Lord Amivsky, 

2 S. & L. 637. 

22. After a demurrer overruled, there 
cannot be a second demurrer,unless the bill 
be amended. Bancroft v Wafdour, 

2 Br. C. C. 66. 

S. C. Bancroft v. Warden, 

•' Dick. 672. 

23. After a demurrer to the whole bill 
overruled, the defendant may put' in a 
demurrer, less extended, but not without 
leave of the Court. Bakir v. Mellish, 

11 Ves. 68. 

24. Demurrer to a bill after a decree, 

under which nothing rema' led to be car¬ 
ried into execution, but to save costs only. 
The demurrer was overruled. Price v. 
Htnnphrey, 1 Dick. 381. 

25. Demurrer lies where it is clear 
that if the charges of the bill be true, it 
would be dismissed at the heating with 
costs. Utterson v. Mair, 2 Ves. J. 95. 

And see 'p. 345, ante. 


(5) Form of. 

1. A demurrer cannot, as a plea may, 

be good in pari and bad in part. F.arl of 
Suffolk V. Green, 1 Atk. 450. 

Baker v. Mellish, 11 Ves, 70. 

Baker v. Pritchard, 2 Atk. 387. 

2. But though a demurrer cannot be 
good in part and bad in part, yet it may 
be good for one defendant and bad for 
another. Mayor of London v. Levy, 

8 Ves. 403. 

3. A defendant cannot demur and plead, 
or demur and answer, to the same part of 
the bill. Jones v. Earl of Strafford, 

S P. W. 80; 

Dormer v. Fortescue, 2 Atk. 282* 

Savage v. Smallbroke, 1 Vern. 90. 

4. Where a mao demurs for that the 

bill coflteins several matters not relating 
one to the other; if he does more by 
answer than deny eombiaation and euii.- 
federacy, be overrules his deniuiver. Done 
V, Pmi^k, 3 Atk. 726*, 

S* A demurr^ to„ the relief is oveniiled 
by.ao apswer to the discovery of the fticts. 


on which the relief is prayed. Roberts v. 
Clayton, , SAnst.715. 

Tiddv, Clare, 2 Dick. 712. 

’ 6. If the bill pray discovery and relief, 
a defendant cannot demur to the discovery, 
without demurring to the relief. Morgan 
V. Harris, 2 Br.C. C. 124. 

7. A demurrer cannot be to any thing 
but what appears upon the face of the 
bill, else it would be a speaking demurrer. 
Brownsword v. Edwards, 

2 Ves. 245. 

8. Where there is an argument in the 

body of a demurrer, such as “ in or about 
the year 1770, which is upwards of twen¬ 
ty years before the bill filed," it is a speak¬ 
ing demurrer, and tbciefora bad. Edsell 
V. Buchannan, 2 Ves. J. 83. 

4 Br. C. C. 254. 

9* The ground of a demurrer must be 
a short point, upon which it is clear the 
bill would be dismissed with costs at' -le 
hearing. Brwke v. Ihwitt, 

3 Ves. 2S'3. 

10. No general rule that a demurrer 

for want of parties must state the parties. 
Pile v. Price, 6 Ves. 781. 

11. If the plaintifi' be not entitled to 
the relief, though lie be entitled to the 
discovery, a general demurrer is good. 

Price V, James, 2 Br. C. C. 319. 

Colies V. Sioayue, 4 Br. C. C. 483. 

Gordon v. Smpkinson, 11 Ves. 50g. 

Muckleston v. Brown, 6 Ves. 63. 

Corporation of Carlisle v, Wilson, 

13 Ves. 276. 

12. But this does not preclude the de¬ 

fendant from demurring to the relief and 
answering to the discovery. Hodgkin v. 
Longden, 8 Ves. 2, 

And see North v. Earl Strafford, 

3 P. W, 148. 

13. A demurrer to so much of an 

amended bill as bad not been answered in 
the answer to the original bill, is bad. 
Mynd v. Francis, 1 Aust. 6. 

14. Defendant answers the original 
billli which is afterwards amended, and 
the defendant then demurs generally to 
the whole amended '‘bill. Whether this 
is a ground tor taking the demurrer off 
the file, or only for overruling it on argu¬ 
ment-— Quere. Atkinson v. Hemway, • 

. . 1 Cox, 860. 

15. A demurrer should preciseljF distiiH 

guiih the. parts of the'faili demurred to. 
CJ^eiwynd v. Lmdon, 2 Vy$, 450. 

" And see Robson v. ThompeiMf 

2 V. & B. 118, 
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(c) Arguing. 

]. Where a demurrer to a bill of review 
is allowed, it may be enrolled; but if over¬ 
ruled, that cannot be enrolled so as to 
prevent the demurrer’s being re-argued. 
IVoi'ta V. Tucker, SVern. 120. 

2. The Court can save nothing on a 
demurrer. Gregor v. Moleswurth, 

2Ves. 110. 

3. The Court cannot let a demurrer 
stand for an answer. Anon, 

3 Atk. 530. 

4. Ansvrer read to support a demurrer. 

Heath V. la^e, 1 Dick. 43. ' 

5. A man, who demure at law, demurs 
in chief, and it is a perpetual bar if judg¬ 
ment be against him ; but if a demurrer 
is overruled in Equity, a defendant may 
insist upon the same matter by bis an¬ 
swer. Dormer fortescuc, 2 Atk. 284. 

t*. Demurrer in the petty bag, made a 
Concilium, and ordered to be argued, and 
afterwards overruled. Ballard v. Hobbs, 

1 Dick. 333. 

7* If the defendant do not appear in 
support of a demurrer, llie Court, on pro¬ 
duction of at) affidavit of set vice of a 
subpotna to hear judgment, will not over¬ 
rule the demurrer, but hear the plaintiff. 
Penfold V. Ramsbottom, 1 Swan. 532. 

8. A demurrer in the Vire-chanccllor’s 
paper, cannot be directed by him to be 
heard at an earlier day than the paper 
mentions, but ntav be advanced to the 
head of the paper «)n that day. yJnon, 

1 Mad. 557, 

9. When an injunction bill is impeded 
by a demurrer, the Court will feel inclined 
on motion to advance the demurrer, if 
pressing reasons are shewn for so doing; 
but wheie a party, whose estate was 
sought to be protected, died three years 
before the bill filed, such delay unaccount¬ 
ed for, was u reason why such a motiou 
should be refused. Jones v. Taylor, 

2 Mad. 

10. When a demurrer is struck out of 
the paper for want pf,appearance, it can¬ 
not be set down again, without an order 
for that purpose, which may be ob,taiDed 
either upon petition or by motion. Tolson 
V. Lord fitzwdlum, 4 Mad. 403, 

♦ 

Wjdldramng, 

1. Order for the defendant to ^ 
lihdfty to ;Wittt4l4w 4 . demurrer >j|e|dt)WB 


to be argued, on payment of taxed costs. 
Domnes v. Bast India Company, 

6 Ves. 586. 
(e) Of fFitness. v 

1. A'Illness demurred to an interro¬ 
gatory, h^ause be claimed interest in the 
land, and disallowed, because she did not 
swear to the interest, nor what interest 
she claimed. Jefferson v. Dawson, 

2 C. C. 208. 

2. A witness cannot demur, because 
the questions asked him are not pertinent 
to the matter in issue. Ashton v. Ashton, 

1 Vern. l65. 

3. A defendant cannot demur but for 
matter appeunng on the bill, but a wit¬ 
ness may demur, bv,causc be is coocerned 
in interest, though it does not appear 
by the interrogatory ; but if it does not 
appear in the cause, he must make oath 
of it. Nightingale v, Dodd, Mos. 228. 

4. Where, at the execution of the com¬ 
mission for the examination of witnesses, 
one of the witnesses demurred to being 
examined, the commissioners returned 
the demurrer with the commission; the 
commission and return were ordered to 
be delivered to the two senior Six Clerks 
not towards the cause, who were to copy 
so much of the interrogatories as was de¬ 
murred to, and so as not to disclose any 
part of the depositions, and then to seal it 
up, and deliver it to the Six Clerk in the 
cause. Smithson v. llardcastlc, 

_ 1 Dick. 96 . 

And see p. 347, ante. 


XXID. Deposit ok rebeauino or 

EXCEPTIONS. 

1. An original and two supplemental 
bills, are considered but as one cause; and 
therefore, upon a rehearing, but one deposit 
is necessary. Cowper v. Scott, 

1 Eden, 17. 

2. Lord Hardwicke, C, thought a de¬ 
fendant's making the usual deposit on a pe¬ 
tition for a fehearing, was a great hard¬ 
ship on a . plaintiff’, Rod not an adeqpate 
compepsAtion. Astel v. Montgomery, 

2 Atk. 138. 

3. Conimissioners making ditferent re- 
tqriu, a'new commission ordered; but the 
defendants should not have excepfed, but 
movyd to suppress the returns; the de¬ 
posit th«K«fore'ordered to be paid to the 
plaintiff. Cor4«^ v. Dantaant, 

a Br, C. C. 252. 

LLL* 
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4i Where a party ertirepting to the 
Master’s report prevMls in any of the 
exceptions, he is entitled to the deposit.— 
Parker^. Prout, 4 Br. C. C. 1.^ 

5. \^ere a purchaser, by ej|^ ptions to 
the Mtwter’s report, took a ^j^ifebjectiou 
to the title,' but which was overruled, the 
deposit was divided. Cox v. Chamberlain, 

4 Ves, 638. 

6. Where an exception to a Master's 
certificate was new and special, the de- 
posit'was returned. Paxton v. Douglas, 

16 V’es. 244. 

7. Where several exceptions are taken 
to an answer, and the Rlar'er reports the 
answer sufficient, and one general excep¬ 
tion is taken to his report, and some of 
Me exceptions to the answer are allowed, 

' Ullihe not, and others waved, the Court, in 
its discretion, may order the deposit to 
be divided. Dawson v. Busk, 

2 Mad. 184. 

6. Where voluminous exceptions bad 
been taken in a case which admitted of a 
much shorter form, though some were al¬ 
lowed, the Court ordered the deposit to be 
returned. East India Company v. Keigh- 
Jey, 4 Mud. 39- 

XXIV. Depositions. 

(o) Filing, 

1. Depositions taken under a commis¬ 
sion for examination under a decree, when 
returned, are filed by the Six Clerks; but 
depositions taken before the Masters are 
kept in their offices. Parkinson v. Ingram, 

3 Ves. 607. 

(i) Amending, 

1. A deposition of a witness amended 
- after publication, where it was clear the 

examiner was mistaken in taking it down, 
or the witness in making it. Griells v. 
Ganselt, 2 P. W. (>47 

2. The pluintilT’s Christian name being 
mistaken in the title of the interrogato¬ 
ries, the depositions could not be read, nor 

^ would the Court permit the title to be 
^ amended, though most of the witnesses, 
since, their exarobatipn, were gone to sea. 
White T. Taylor, 3 Vern. 435* 

3. The depositions of witnesses taken 

nnt^ a commission, the title'of which 
urns mistaken, ordered to stand, and the 
BO&rtsdM to bP set riMt. ito&erf r, 
kehamp, 1 

4 . yha witness comt^rned by^mon 
' siiiid aiSidavit;’ M^t the examiner bad, by 


mistake, taken down his depositions con¬ 
trary to what he had really deposed to: 
upon examination of the witness in Court, 
it was ordered that the deposition be amend¬ 
ed and resworn by the witness. Darling 
v. Stuniford, 1 Dick. 358. . 

5. Upon an affidavit of a witness, that 
the examiner bad mistaken him, his de- 
po.sition amended on examination in 
Court. Penderil v, Penderil, Kel. 25. 

6. But a similiar application was subse¬ 
quently refused. Traherne v. Burdm, 

Kei;26. 

7. Motion to amend depositions'after 
publication, refused; the examination hav¬ 
ing been deliberately read over to the wit¬ 
ness : but semble, a mistake or iimission 
of the examiner would be rectified by the 
Court. Ingram v. Mitchell, 

5 Ves. 297. 

(c) Suppression <)f. 

1. Setting down depositions in a wrong 

sense; they are suppressed, and the wit¬ 
nesses examined ag^in. Peacock v. Col¬ 
lins, Cary, 66. 

2. A witness, after being examined, 
becomes plaintiff, and interested in the 
subject of his deposition: it shall not be 
suppresseiL Drury v. Drury, Toth, l-tfi. 

3. On tne return of a subpmna, if a wit¬ 

ness will not appear and be examined, tbe 
party may take an attachment against 
him: and if he appears and deposes on 
tbe other side, his depositions may be 
suppressed on motion. Dolman v, Prit- 
man, 3 C. K. 64. 

S.C.Afion, 2 Free. J34. 

4. Depositions suppressed, where they 

were written down in the exact form by 
the attorney, before they were taken. 
Anon, Amb- 252. 

5 . A witness was examined two day*- 

after publication passed, the time having 
been previously appointed by mistake. 
Publication passed, and tbe defendant hav¬ 
ing cross-examined tbe witness, the Court 
refused to suppress the deposition. Ha- 
mond v.--*,» . 1 Dick. 50. 

6. If a witness secrets himself and is 

not forthcoming to be cross-examined, his 
depositions will be suppressed. Fhwerday 
V. Collet, 1 Dick. 288. 

(tf) In what cases they nuyy or may not be 
reorf. ' 

# 

* 1. Witness examined for the plaintifiT, 
and Was to be croH-examinrd by ihe’de- 


i ' f. 
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fendanjti; i>ul^ before be. could be cross-«x> tbe executor, and proves as|iet%,;Snf tber 
amld^ be^ ..4Mi yet this Court ordered legatee, though no party, .nm t^^ 
his depositions tostand. Jrundelv. Arun- benefit of those depositions. 
del, . 1 C. R, PO. tain. Ibid, 

3. The depositions of a witness read, II. Where a question is the st^e, .and 
though he di^ before cross-examination, the defii^^ the same, in two causes.be- 
tbe cross-examination not going to any tween tbe'eame parties, depositions ta^ien 
point to which the witness had been ex- in one cause may be read in the other, 
amined in chief, nor to his credit, but to NevU v. Johnwn, 2 Vcrn. 447. 

matters capable of proof by other wit- 13. Depositions in a former cause in 
nesses. , O'Callagham v. Murphy, Chancery admitted to be read upon mo- 

3 S. & L. 13S. lion, the same matter being then under 

3. Where a witness dies after examina- examination as now, though neither the 

tion, but before such examination is sign- plainlifi' nor any under whom be claimed 
ed by him, the depositions cannot be used, was party to the former suit, Terwit v. 
Copeland Stanton, 1 P. W. 414. Gresham, 1 C. C. 73. 

4. ^But where the defendant, after publi- 13. Depositions of a witness made in 

cation, examined a witness, and, on the another cause or another Com I may be 
usual affidavit that the defendant, bis read for the purpose of confronting his 
clerk, or solicitor, bad not seen thedepo- evidence, and without an order of Court, 
sitions, got an order to re-examine this Anon, Mos. 118. 

witness, but the witness died before re- 14. Application to use depositions taken 
examination, the Court allowed defendant in a former cause, between other parties, 
to use the former examination of the wit- at the hearing of this cause, as to the 
ness. Dehroxv. - , (cited) Ihid, credit of a witness, refused. Mackworth 

5. Depositions ofiB.a witness examined v. Penrose, 1 Dick. 50. 

.-^c 5c»e cffse, he dying before he was exam- |5. Depositions in the original cause 
mud in chief, ordered to be read at a trial not permitted to be read in the cr^ 
lit law. Masdenv. Bound, I Vern. 331. cause, because the point in issue in ^'e 

6 . Where a person has been examined cross cause was not in issue in the original 

in Chancery, his deposition ii||y be read cause, Christian v. Wrenti, Bun. 321. 
at lau', between the same parties, if the l6. Depositions in the cross cause al- 
witness is dead or iinahlc to attend. Fry lowed to be read on the account directed 
V. Wood, ] Atk. 445. in the original cause, notwithstanding the 

7. Depositions taken on a bill of re- cross bill was dismissed, for that does not 

vivor, afterwards 'ismissed upon the vary the truth of the depositions. LuHere 
ground that the party had no title to v. Genou, 3 Ves, 579* 

revive, cannot be read; otherwise, if the 17. Evidence in the cross cause, con- 
bill had been dismissed for want of equity cerning the matters in issue in the original 
merely. Backhouse v. Middleton, cause, not allowed to be read after a decree 

1 C. C. 173. 3 C. R. 39. in that cause; otherwise, as to the depo- 
S. C. Anon, 2 Free. 133. sitions in the cross cause not relating to 

8. Where a bill to perpetuate testimony the matters put in issue in the original, 

is dismissed upon the ground that such a WUford v. Beaseley, 3 Atk. 501. 

bill ought not to be brought to a hearing, is. >Vhere neither party examines wit- 
the di^usitions may nevertheless be read, nesses in the original cause, the deposi- 

Hall V, IJoddesdon, 3P. W. 163. tions of witnesses examined to (he same 
Vaughan v. Fitzgerald, , matter put in issue by that cause, may be 

1 S. & L. 316. read at the bearing of the cross cause. 

9. Depositions taken fn a former cause Ibid, 

cannot be read in another cause, against 19. Depositions to a tact not put in 
one who does nat claifii under the party issue by the bill, will not be permitted to 
against whom those depositions were be read. Clarke v. Turton, 

taken. Tofsoa v. Lamplugh, 11 Ves. 240. 

^ 3 C, R. 43. And see Wdlan v. Willan, 

Fade V, Lmgeod, ‘ 1 Atk. 204, l(lVe8.600. 

Coke V, FoiOitain, 1 Vern. 413, , Blake v, Mamell, 2 B, & B. 47. 

V 1.Vent, 3474 20. A bill is brought by a wife for 

10,,But if a legatee bungs a bill i^ainst maintenance, on suggestion of cruel nsagCi 
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by thelwuibaod; and oo the part of the 
defeodint, 4M wi excuse for his ill osa^, 
depentions were oflered, to prove a crtmi* 
nal eODvereation: unless it is expressly 
charged by the answer, the Coiut will not 
suffer such depositions to bdt^nad, the 
matter not being in issue. Wathi/ns v. 
Watkifns, 2 Atk, 96, 

31. A charge of misbehaviour against 
a wife is not sufficient to put in issue the 
fact of adultery; but, under a general 
charge of lewdness, depositions to parti¬ 
cular acts of criminal conversation will 
be admitted. Clark v. Periam, 

2 Atk. 337. 

22. Depositions of a witness, disin¬ 
terested at the lime of making them, or¬ 
dered to be read in the cause, wherein he 
was afterwards plaintiff. Goss v. 2'raci/, 

2 Vern. 699. 

1 P. W. 287. 

J/am V. Hand, 2 Atk. O’l 5. 

^nd see Needham v. Smith, 

2 Vern. 46’3. 

Glynn v. The Bank of England, 

2 Ves. 42 

23. The deposition of the proc/fpiff amy 

of.Xbe plaintiff cannot be read for the 
plaintiff, be being liable t<» costs. Head 
v,Head, 3 Atk. 511. 

24. The deposition of a wife of a pro- 
ckein amy cannot be read, as the husband 
is liable to costs. Head v. Head, 

3 Atk. 547 . 

25. Where one defendant is charged 

with a fraud, his deposition cannot be read 
for another, as it may tend to excuse him 
with regard to his ow’ii costs. Eade v. 
Lingwd, 1 Atk. 204. 

26' Depositions of one defendant may 
be rend for another delcndant, where the 
Court thinks there is no material evidence 
against the first defendant, or that no de¬ 
cree can be made against him. Dixon v. 
PMer, 2 Ves. 224. 

27. Deposition of one defendant may be 
reed for another, and for the pltuntiff like¬ 
wise ; but if the defendant, who is offered 
in evidence for another defendant, may, by 
any possibility, be liable to costs, this is 
always (^reason for refusing his evidence, 
because he is interested so far as to be 
swearing to excuse himself. Barret v. 
Gorcj S Atk. 402. 

33. The deposition of a defendelnt a. 
gainst whom plaintiff can give 00 evi- 
(Msce, may be read for another ddMttftt. 
^PUdack V,' Bram, 3 P. W. 3tff. 

\ 29. If the cause ir farboght 00 to a' 


hearing, and stands over with libetty to 
add a party, if he is a material defiMdant 
and eoticerned in interest, the deposirirnis 
taken before cannot be read against him; 
Nditet V. Daniel, Bun. 310. 

SO. If tbeire is an agreement in writirg 
between A. and B., the slowaid of C., for 
sale of A’s estate to C., but the covenant 
by B., and he bound in penalty for the 
performance, and A. brings bill against B. 
and C., charging there was a defeasance 
prepared, but the execution prevented by 
B.; B.'s deposition cannot be read for C., 
especially if B.' has examined witnesses. 
Dixon V. Parker, 2 Ves. 219. 

31. If a person joins fraudulently in 

granting an estate without the usual cove¬ 
nants, but only that he has done no act 
to incumber, his deposition may be read 
to impeach his title to the estate, and to 
shew it was done to carry on the fraud. 
Man v. Ward, 2 Atk, 22... 

32. Depositions taken in a cause where¬ 

in tenant in tail is a party, cannot be read 
against the issue in tail; nor in a cause 
in which the father, tenant for life, was a 
party against the «on, w ho was remainder¬ 
man in tall. Earl iff Peterborough v. 
Duchess of Norfolk, Pre. Ch. 12. 

33 Where, on a bill brought by A. 
against B. 9, and D., the defendants bad 
examined some witnesses, it was held that 
B., being now plaintiff, may read those 
depositions against the plaintiff, or any of 
tlie defendants in the first cause. Barstow 
v. Palmes, Pre. Cb, 283. 

34. If on bill brought by devisees to 

establish a will, the heir at law prevails 
to set it aside, he shall have the benefit 
of the depositions in this cause, in another 
cause brought by him against a purchaser 
from the devisee pendente Hie. Garth v. 
Ward, 2 Atk. 175. 

35. It is too late at the hearing of the 
cause to object to depositions takCtt de 
bene esse ; there should have beeh g mo¬ 
tion to discharge the ordpr for publication. 
Dean (>f*Ely v. Warren, 3 Atk. ISO. 

86. An order bad been obtained to read 
inler alia the examinations of Margatet 
Littgood, taken before ComtAissioneri of 
Bankrupts under a commisiion agalMt 
Thomas Lingood; they cannot be read, 
unless it be proveff ill the cause ibattlftfti 
Were such examinations taken before the 
commisriimars: for the ptoefedinga iir a 
‘comoriiaion against Thomas, are, as to 
’Mai^girdl, res inter alios atta. Eade v. 
lAngaod, 1 Atk. 363. 


1 
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37. TheCoart will not make an ordef j 
upon a Mffiter to admit depoutions, taken 
in a former cauw between the same par¬ 
ties, to be read; as it is putting parties to 
an unnecesearv expense; the proper course 
beiug to take exceptions to. the report, if 
the Master should be mistaken, Anout 

3Atfc.524. 

38. Depositions de hent tsst taken in 

Sweden, ordered to be read as evidence, 
the council of Sweden having refused to 
let the cumnsission for examination in 
chief be executed there. Gaion v. W ords- 
worthf '' Amb. 108. 

2 Ves. 336. 

39 . The depositions of witnesses of 
theGentoo religion, sworn according to 
tbdr ceremonies, were admitted as evi¬ 
dence. Omyehmd v. Barker^ 

1 Atk. 21. 


party is not to reply; ifhedoee^aid'ilirvek 
the defendant with a subpems tb it^oln^r 
the defendant may have costs against Mur 
for the vexation; otherwise,where theifis- 
clainier is to part and answer to aiiotber ^ 
part of ihcr^l^l. WUUam v. LmgftUOtti' 

3 Atk- 582. 

2. A defendant cannot get rid of a dis¬ 
claimer witbout a strong case on affidavit. 


XXVI. Dismission of Suit. 

(fl) By Plaintiff. 

1. The plaintifl'cannot move to dismiss 
his bill after decree. Guilbert v, Havdes, 

2 Free. 158-. 

1 C. C. 40. 


And sen further p. 484, post. 


(e) Lost. 

1, A witness having been examined de 
b-ne esse, on a commission ex parte, luid 
fiying before he was examined in chief, 
and the commission being lost, an order 
was made that the commissioner in whose 
custod}' the draft depositions remained 
sealed, should return the same unopened, 
and that they should be delivered to the 
Six Clerk unopened, and be engrossed, and 
such engrossment be tiled, and made use of 
as the original deposi.ion might have been. 

Jones V. Dmkhorne, 1 Dick. 352- 

And see Smalcs v. Chayter, 1 Dick. 99- 

2. The Court refused to order copies 
of depositions to be recorded and exempli¬ 
fied, where the original bad been lost, and, 
in trials at law suosequentto the dismission 
of the suit, the witnesses had sworn con¬ 
trary. to their depositions. Brabant v. 

Pciwe, 2 C. R. 36 , 

Of Foreign Witnesses. 

, « I 

i. The Court refused to permit deposi- | 
tinns taken in the Freobh language, to be 
delivered out for the purpose of transla- ' 
tion.. PoMfUtc- v,Tynte, 7 Ves. 292 . 

See ftrther p, 486, past. 

XXV. Dikc^aiikitit; 

j 

1. Whem the ddfeiidiat'dkelainMi) tiM 


2. Although a cause be brought (o a 

hearing, and an issue directed, until the 
issue is tried, and there hath been a deter¬ 
mination, let the cause be in what stage 
it may, the plaintiif may, upob motion, 
dismiss the bill, upon payment of costs;' 
otherwise, if there had been a decree. Car¬ 
rington V. Holly, 1 Dick. 280, 

3. Motion by plaintiff to dismiss his 
own bill without costs, cannot be granted 
without the express consent of the de¬ 
fendants in Court. Fiddle v, Evans, 

1 Br. C. C. 267 . 

1 Cox, 27 . 

4. But the Court made the order in a 
case where the defendant, by bts own 
act, had rendered the suit useless, and had 
absconded. Knox v. Brown, 

2 Br. C.C. 186. 

1 Cox, 359 . 

5. The plaintiff cannot, on motion, dis¬ 
miss his bill without costs, on the ground 
that the Court would have decreed accord¬ 
ing to it, unless there be a consent. Amm, 

1 Ves. .1. 140. 

6. Plaintiff can in no case dismiss bis 

bill witbout costs; with costs it is of 
coarse; but after motion to dismiss with¬ 
out costs refused, consent is necessary. 
Dixon V. Parks, I Ves. J. 402. 

7 . Pliuntiffs will not be permitted to 
withdraw themselves fit>m that character, 
if by so doing the remaining plaiatifis in 
tbfrsuk Hie injared; but the Court 

low it umn termS) wbieh will secure the 
jo^ier fdaMAUIs Iram'sHeh injufyi afUd 
itbbnsfitre, tt-tatetion by some oTseesTUi 
pbuMiffig the bill, so far as thty'Urc 
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eviicenie^ might be dwroissed with costs, 
wM granted on ternu. Hoiiirk v. Bol~ 
kiHk, 4 Mad. 50. 

8« Bill dismissed by one co>plaintiff, as 
to himself with costs, without the consent 
of.’nbe other, the defendant eonsenting. 
Lmgdak v. Lmgdale, IS Ves. I 67 . 

9- Bankruptcy of the defendant is no 
abatement, and will not therefore enable 
a plaintiff to dismiss his own bill without 
costs. Rutherford v. Miller, 

2Anst. 458. 

(5) By Defendant. 

1. If a bill is depending, and the plain¬ 
tiff files another for the same matters, the 
defendant may move to have them lefcr- 
red, and one dismissed. But if a bill is 
dismissed in the Exchequer, and then filed 
in Chancery, the defendant cannot dismiss 
it on motion, but roust plerd to it. Jnon, 

Mos. 268. 

S. On a bill to be relieved against the 
penalty of a bond, if the principal and 
interest are not paid on the day fixed 
by the Master, 011 defendant's setting down 
the rause again, the bill will be dismissed 
with costs. Neicsbam v. Gray, 

2 Atk. 287. 

8. In a suit by vendor for a speci fic 
performance, where the Master's report is 
agmiist the title, the defendant may move 
that the bill be dismissed with costs.— 
IValters v. P^man, 19 Ves. 351. 

4. Upon an election to proceed at law, 
the bill is dismissed with costs; and in 
case of a special election to proceed at law 
as to part, and in equity as to another 
p8ft, the bill, as to what the plaintiff 
elwts to proceed at law, ought to be dis- 
mhsed with costs. Anon, 

3 P. VV. 90 (n). 

5 . Where an order was mede, that de¬ 
fendants should not be compelled to an* 
swer, till a fortnight after the plaintiff 
should prtiduce an instrument, stated in 
the bill, and fifteen month's elapsed with¬ 
out any such production, it was ordered, 
on the motion of the defendants, that un¬ 
less the instrument should be produced by 
a given day, the bill should be dismissed 
with costs, which order was afterwards 
made i^tyolute. Tie Priheeu of Walet 
V, Tie Earl of iieerpoolt 2 Wil. 29* 

€. A defendant, though fyt has become, 
bankrupt, may move to dismiss. Rhode 
V, i^eor, 4 Mad. 51. 


(c) By Consent. 

1. After a decree the bill cannot be 
dismissed, even by consent; but an arrange* 
menl for disposing of the fund in Court 
may have effwt by consent on farther 
directions. Laskley v. JHogg, 

11 Ves. 602, 

2. After a decree, merely directing en¬ 
quiries to enable the Court to determine 
for the first time what is to be done, the 
parties may on motion by consent Lave 
such an or^r as could be made on further 
directions, as in this case to dismiss the 
bill with costs. Alton, 11 Ves. 169. 

3. A bill cannot be dismissed by a- 

greemeiit of the parties, some stop in 
Court must he taken for that purpose. 
liowcv. (food, 1 J. & W. 345. 

And see Forsyth v. Manton, 

5 Mad, 78. 

4. Where the parties under an order 

of the Court of K. B. lefer all matters of 
diffeience to arbitration, and all suits in 
law and equity; and the award directs that 
all suits in law and equity should he dis¬ 
continued, the party cannot upon this 
award move to dismiss a bill in Equity; 
the course is, if the plaintiff proceeds in 
the suit, to move for an attachment in the 
Court if which the submission to arbitra¬ 
tion is made a rule; so if be refuses to 
have the bill dismissed, if that is the 
meaning ot the award. HiUckkon v, 
Hodgson, 2 Anst. 361. 

(d) For want of Prosecution. 

1,1'bougb the next day after the last 
day of the term be not in strictness part 
of the term, and therefore no motion can 
be made on the petty bag sid6, yet, as to 
other purposes, it is part of the term; for 
which reason a motion made at that time 
to dismiss a bill for want of proset'ution, 
on a certificate that there had been no 
proceedings within three terms, of which 
the last term was one, was denied. Anon, 

I P.W, 522. 

2. Demurrer and answer to a bill: or¬ 
der for dismissing the bilHor want of pro¬ 
secution befo’-e the'demurrer was disposed 
of, held irregular. Done v. AUen, 

1 Dick. 55. 

3. An application of the defendant to 
dismiss the bill for want of prosecution, 
is proper only when the defendant has no 
means of taking any step in the cause; 
therefore a defendant cannot make such a 
motion when he has filed a general de- 
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niuirer, ior he may set the demurrer down 
for argument. Stmpson v Dens/tam, 

3 Cox, 377. 

S.C Anon, 2Ve6.J.287. 

4. Wherevei there is a plea put in to a 
b.ll, though there is an answer likewise, 
the b.ll cannot be dismissed for want of 
piosecotion, till the plea is argued, Anon, 

fiarn, 380. 

5. Where a bill is for a discos ery mete- 

ly, the defendant cannot move to di‘iTiiss it 
tor wantofpiosecution, but can only pi ay 
an order on the plaintifl to pay defendant 
♦he costs of suit to be taxed. Woodcock 
y.Kve, 1 Atk. 2S0, 

6. Bill to perpetuate testimony may be 

dismissed for want of prosecution any 
time befoie replication and ixainination. 
Anon, Amb. 237- 

7. you cannot most to dismiss a bill 
after publication is passed, and it is no 
baidahtp to the defendant, for if the bill 
IS dismissed at the hearing, he will have ^ 
his full costs. Skip V. Warnei, 

3 Atk. 558 

8. A.defendant may move to dismiss a 

1 ill ioi want of prosecution, at any time 
t etore a rule to produce w itnesses. Ft U 
\. Monty, 1 Cox, 176. 

<). After rejoinder, a defendant cannot 
move to dismiss a bill for want of prose- 
'•ution, for, after issue is joined, the de¬ 
fendant may proceed liimself. Toztt \. 
Four, 1 Cox, 288 

10. 11 the plaintifi produces tl e ordei 
for a iubptena to rejoin, and an afhdav it of 
some of the parties being out of the king¬ 
dom, the Court will nut dismiss the bill 
ioi waut 0^ prosecution. Anon, 

2 Atk. 604. 

11 Oiiginal bill dismissed fur want ot 
prosecution, the plaintiff having become 
a bankrupt, and his assignees neglecting to 
revive. klaU v. Chapman, 

1 Dick. 348. 

12. A plaintiff becomes a bankrupt: the 
bill cannot be dismissed for want of pro¬ 
secution, should his assignees tfbt think 
proper to file a bill m opture of a bill of 
revivor. Sellers v. DauMm, 

2 Dick. 738. 

IS. It is now hejd that the bankruptcy 

of Ihi plaintiff does not prevent the usual 
motion to dismiss for want of prosectttiou, 
with costs. Davtdson v. Butler, 

2 Anst. 460 (n). 

14. But where tbs olaindff becomes 
bankrupt, the Court will net dismiss the 
bill without giving the assignees time to 


adopt the suit. Mumford v. RmdaU, 

I Rose, l<f6. 

6. C. Randall v. Mun^otd, 

18 Ves. 424. 

Porter v. Cox, 5 Mad. 80. 

Buck, 469. 

15. The bill was retained for twdve 

muntlis, with liberty fui the plaintiff in the 
mean time to bring aii action, and to pro- 
reeil to tnd, and 111 default, the bill “ to be 
dismissed with costs.” Tlie plaintiff did not 
proceed according to the liberty given to 
bini, and, thereupon, the defendant moved 
to disinisb the bill* held to be improper, 
not being such a judgment as could be 
pleaded, and the cause ordered to be set 
down for further iirections. Cater v. 
Dtua/, 2 Dick. 654. 

16. In a similar case, whete the order 
was, that it the plaintiff should not try 
such action within a twelveuiunth, then 
the bill to stand dismissed with costs.” 
Held that though the plaintiff did not 
tiy the action within the time, the hill 
was lint tpso facto out of Cdurt; but that 
defendant might c ther set down the cause 
for further directions, or move to dismiss 
the bill. but where the cause is ordered 
to stand over for a limited time, with 
liberty for the plaintiff to add parties, and 
in default thereof the bill to stand dis¬ 
missed with costs,” the cause, in default 

I of amendment, is out of Couit without 
furthei Older, the defendant nut having it 
i in his power to set down the cause in a 
condition to be beard. Stevens v. Fiaed, 

2 Cox, 374. 

17' A cause coming on to be heard, 
stood V er, with liberty tor the plaintiff to 
amend, by adding parties; he amended 
accormngly, but did not proceed further. 
The dcleiidant may move to dismiss the 
bill fur waut of prosecution, and tor this 
purpose it is not necessary to set down the 
cause again. Mttchcl v. Ltrandes, 

2 Cox, 15, 

18. Shewing cause against dissolving 
I tm injunction, is not such a proceeding m 
' a cause as to pi event the bill being dis¬ 
missed for want of prosev ation. Earl of 
IVatwKk y^Dukc of Deaufortf 

1 Cox, 111. 

ip. After an order to speed the causey 
the plaintiff has a whole term and vaca¬ 
tion to proceed in befoie the bill can be 
dismissed. Mmgleman v, Prosser, 

3 Br. C. C. Ipl. 

20. After three terms expired without 
any step taken, a bill may be dismissed 
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for xWARt of proMjution, oa nuotioo of 
CQUrw pot requiring notice. Dcgrittes v. 
Xmc, . 

21. But this is only in case no replica* 

tioD IfBB been filed; and such order will 
not be discharged on special circum¬ 
stances, but on payment of costs. Jack- 
ton V. Pumel/, l6Vcs. 204. 

22. An order to dismiss, obtained as a 

motion of course, witjiout notice, is re¬ 
gular u/ter thicc teiius, and no leplication 
filed, although so obtained pending an in' 
junction staying execntion. Naj/lor v. 
Taj/lor, l6 V'es. 127. 

2 J, Notice of motion, to dib,,iiss a bill 
for want of prosecution, is not necessary 
where three terms have elapsed after an¬ 
swer, and no replication has been filed: 
nor is the Six Clerk’s certificate necessary 
on the motion, if it is produced to the 
register, when the order is drawn up. The 
Attixmey Genet al v. Finch, 


1 V. & B, 3G8. 

Day V. Saee, 3 V, & B. 170. 

, 24. And the order is regular, though 
.t^e Six Clerk's certificate appear, on the 
face of the order, to be of a subsequent 
(date. M'Mahon s.Li&son, 12Ves.465. 

25. On a motion to disnaiss for want of 
prosecution, the Clerk in Court, in bis 

.qertificate as to proceedings in the cause, 
and which may be obtained after the mo- 
,tipp is made, must not state any proceed- 
i%8 subsequent to the motion. King v. 

5 Mad. 13. 

26. Ao order to dismiss a bill for want 
of prosecution, after the regular time 

volapsed, and an injunction having been 
^ordered on the merits, but not issued, 
,qpnaot be discharged for irregularity, al- 
obtwoed upon moUon by the de¬ 
fendant without notice, llannm v. S. 
jMidon Water Workt, 2 Mer. 6l. 

^ 27. An undertaking to speed a cause, 
signed by counsel, and left at the regis¬ 
ter’s office on the same day a motion to 
/dkmus is made, is sufficient to prevent 
being dismissed, if the defendant’s 
atdP^tor bos ootiee befoie the order to 
idi|Mtw>8 >8 dmwo up. tyndon v. Lyndon, 

iMad. 240. 

2iB. Replication being filed after notice 
pf motion to disausa, the motion is not 
Itut^able^ but the defendant is entlUed 
^to cqtts. furrier v, Bemittt, 


Notice vma given of a motion, to 
on tbe day iUtOfmetion wn 
JWl4f,.An^iciltion ,viR 1^’ Md,4luit 


the bUI did not stand ffismissed, an d that 
the defendant was not entitled to the costs 
of the motion. Reynolds v. Nelson, 

5 Mad. 60. 

30. Where, in consequence of misrepre¬ 
sentation of the plaintiff’s Clerk in Court, 
that a step had been taken in the cause, 
a motion to dismiss, of which notice bad 
been given, was abandoned; and sometime 
after, upon discovery of the feet, the mo¬ 
tion was made, and order to dismiss ob- 
taioed, and the day before the order was 
actually obtiuned, the step in the cause 
was taken; held that the order must be 
discharged, but at the cost of the plaintiff, 
as it was owing to his misrepresentation, 
that the order had not been obtained in 
the first instance. Anon, 14 Ves. 4^2. 

31. If a pldintiff, having obtained aii 
order to amend, for the purpose of keeping 
his bill in Court, does not get the order 
drawn up and served until the defendant 
has a right to move to dismiss, the order 
under such circumstances must be con¬ 
sidered a nullity, and cannot prevent the 
dismission of the bill. Anon, 

7 Ves. 222. 

Morris v. Oa»<», 1 V. & B. 523, 

32. But ail order to amend, obtained 

after nutuc of motion to dismiss, and 
on the same day the motion to dismiss 
is made, will prevent the bill being dts- 
missed for want of prosecution. Wiiie v. 
Hall, 14 Ves. 208. 

33. Acceptance of the answer of a de¬ 

fendant in contempt, is such a waver of the 
contempt as to enable the defendant to 
dismiss the bill for want of prosecution. 
Anon, 15 Ves. 174. 

34. A motion to dismiss for want of 

prosecution, is imt of course pending the 
usual reference of the title on morion, in a 
suit for specific performance. Biscoc v. 
Brett, 2V. &B.377J' 

35. Motion to dismiss a bill for want 

of prosecution since the ansvyer filed, will 
not be prevented by an injuncrion. Day 
V. Snee, 8 V.& B. 170. 

86. The oitly^ aqswer riiat can be given 

on a motion to'disipfeVi ^ utwfertak- 
iog to speed the cause; if,|^ere are any 
pmrticalw circumari^CB they 

must he the object m a special applica- 
tioti. Staadtnm v. JSlRs, 4 hUd. 2,40. 

87. The Cojort wiU.oot hear kp^l 

oaiue agaipst d|imii« 0 n of a' bill, ufilesa 
.pptieeofithe caqseiateodedlo be sbqtyn be 
jpievjiewity lima fe the Ckritfie 

V. De TtvAftt 1 l^rice, 242 

♦ 
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38. Reference for scandal and impor* 
tinence is a sofficient jwoceediag with ef* 
feet to save a bill from being dismissed. 
Goodwin v. Davis, 1 Price, ST'S. 

(c) At tht Hearing, 

1. If a cause comes to a hearing on a 
bill oi discovery, it must be struck out of 
the paper, but the bill cannot be dismiss¬ 
ed, not praying relief. Anoot 

Mos. 185. 

But see Gurish v, Donovan, 

2 Atk. l66, S, C. Barn. 4.28. 

2. If a bill to perpetuate testimony is 
set down to be heard, it will be dismissed 
with costs, but without prejudice to per¬ 
petuating the testimony. Anon, 

Amb. 237* 

And sec Vaughan v. Fitzgerald, 

i k c-t L. 316. 

3. Bill of two plaintiffs claiming joint¬ 
ly, dismissed at the htaring as to one of 
them. Gemmef v. Block, 2 Dick. 513. 

4. Bill dismissed against defendant, 

there l)eing no equity against him, though 
lie made default at the hearing; but, on ac- 
<‘outit of such default, without costs. 
.'ipcidall v, Jervis, 2 Dick. 632. 

5. Defendants were in contempt to a ] 

sequestration, for want of tbeir answer ; 
bill dismissed against them at the bearing 
for want of equity. Molesaorth v. Lord 
Verney, 2 Dick. 667. 

6. It is not a necessary consequence 

that the hill will not be dismissed, because 
it has been retained for the purpose of 
trying an issue at law. Harmood v. Og- 
lander, 6 Ves. 225. 

7. Where the plaintiff brings a bill 
with a knowledge be had no right, the 
bill shall he dismissed with costs. Stock- 
dale V. South Sec Company, Barn. 363. 

8. A hill was dismissed with costs from 

|hc coming in of the answer, only where 
the answer contained a good defence, but 
the plaintiff appeared to have reason for 
ffliM the bill for the discovery. Hodgson 
V. Dand, 3 Br. C. Q. 475. 

9. Where a plaintiff, after undertakiug|, 
• to speed ^e cause, obtains leave to eet it 

down upon bill and answer, but does not 
serve a subpoeri tofemr judgment, or ap¬ 
pear whra (be Calais oo, the btll 

yrill be with cosfe. Rogerf v. 

, ^ 5 ^ Ves. JfJO. 

'. ’IIOl In a wit fpf «!i|obi:tip9^^r«^n 

ioy^ion iiipytiKht smd a» icc^ 

case vicas jaade for a.Court 

the Judges oKTtiSed that the 


plaintiff had no interest in the copyright 
in question. This will only determine 
that the plaintiff cannot succ^d id his 
motion for an injunction, but is not suf¬ 
ficient to enable the defendant to call for 
the dismissal of the bill. Brooke v. Clarke, 

1 Swan. 550. 

11. Where the defendant set down the 

cause, and the solicitor, undertaking to 
appear without a subpoena, made default, 
when the cause was called on: held, that 
for want of an afHdavit of the service of 
a subpoena to hear judgment, the hill 
could not be dismissed, the cause could 
only be struck out of the paper; but that 
on an 3|)plicatioii for that purpose, the 
solicitor would be made to pay the costs 
occasioned by his ('^fault of appearance. 
Ellis V. King, 5 Mad. 21. 

12. It is the practice in equity to keep 
an heir at law before the Court, even 
though he admit the will; scmble for the 
purpose of giving more coinplele effect to 
any decree, which the Court may make, 
and which might require his concurrence, 
Jackson v. liudford, 4 Price, 274. 

13. To prevent litigation, a bill was 
decreed to be dismissed without costs, 
upon the plaintiff waving any action at 
law; otherwise, to be dismissed with costs. 
Harnett v. Yeilding, 2 S. tS: L. 560. 

14. Where an answer states, that the 

defendant i.« a purchaser for valuable con¬ 
sideration, and the plaintiff docs not ex¬ 
cept, but replies to it; if at the hearing 
the defendant prove what he relied on in 
the answer, the bill as against him must 
he dismissed, unless the plaintifl' prove 
that the defendant has taken a legal title 
under iiaudulent circumstances. Eyre v. 
Dolphin, 2 B. & B. 303. 

( / ) Effect of Dismission. 

1. A di&mission, upon an election to 

proceed at law, does not preclude the plain* 
tiff from bringing a new bill after liaving 
failed at law. Countess of Plymouth v. 
Bladon, ' 2 Veru. 32. 

2. Though plaintiff ’s bill is dismissed 

on the merits, yet, if by the plaintiff’s 
gaining tbeBgul estate defendant is forced 
to be plaitW', the cause is open, aod the 
merits of the cause are before the Court. 
Sterner v.l^tsoe, 2Vern.328. 

I. Praying relief where a mortgagee is 
a par^^ U tbq |aiite as praying to redeem; 
ai^ it 00 a.re%ence to a Master they do 
not redeem him, the Court will dismiss 
the bilk urhic)} is equivalent to a fore- 
»MMM 
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ck»ure. Giolmley v. Cvuntest Dvreager 
<f Oxford, 2 Atk. 267. 

And see Bishop of Winchester v. Paine, 

llVes. 199 . 

4 . The diKinisBion of a suit without pre¬ 
judice, either in law or Equity, is no bar 
toi a suit for the same mutter in anotl:er 
Court. Anon, 1 C. C. 155, 

XXVII, Distringas. 

1. The form of distringas is regular, 
being to appear and answer contempt 
merely, (not ad comparendim ft sohen- 
dum), but the cause fur which it issued 
being specified by indorsement. Ijowten 
V, TAe Mayor of Colchester, 3 Mer. 543. 

2. Return “ Issues 405.” also regular. 

Ibid. 

3. The Court will not grant a distrin¬ 
gas against a defendant, who has not been 
served with process otherwise ‘ban by de¬ 
livery of it to a person, at whose house 
he had recentl}' resided, unless it appear 
that he then lived there. Horton v. Peake, 

1 Price, 309 . 

And see Div. XXXII. post. 


XXVIII. Election. 

1. Where the plaintifi sues both at law 
and in equity for the same thing, he will 
be put to make his election in which Court 
he will proceed, but ho need not make 
such election till the defendant has an¬ 
swered. Jones V. Earl Stafford, 

3 P. W. 90 . 

Anon, 1 Vern. 103. 

2. If the defendant pleads in bar, the 
plaintiff is not obliged to elec*, till the 
piea is argued, for the pica denies the 
right to sue in Equity. Anotr, 

Mos. ,304. 

Vaughan v, Welsh, Mos, 210. 

3. If one takes another in execution on 
a capias ad satifaciendum, he cannot 
proceed against him in Equity for the 
same demand, Horn v. Horn, A mb, 79* 

4. To put a party to his flection to sue 

at law or in Equity, is a mo^n of course. 
Anm, Ir^es, J.gi. 

5. Defendant ordered to elect, whether 
he woulijl come in under the decr«, or 
proceed at law; after electing to proceed 

’"at law, his election was discharged, 
and be was admitted to come in under 
the decree. Dennet v. Coker, 

I Dicic. 144. 


6. Liberty given to the plaintiff tr 

make a special election to proceed in 
Equity for the two years’ rent in question, 
which accrued due befpre the defendani 
came into possession, and at law for llu 
rent accni^ in the defendant's own time 
Joyce V, Barker, 1 Dick. 1'82. 

7 . Special election to proceed at law ii 
an ejectment for the land; and in Equity, 
for an account of profits. Anon, 

i Veni. 105. 

But see upon this case. Dormer v. ¥or- 
tescue, 3 Atk. 129. 

8. A creditor, Laving come in under a 
decree, and prayed a commission to prove 
his debt, though he went no further, was 
held to have made bis election, and not 
permitted to proceed at law to recover his 
debt. Farnham v. Burroughs, 

1 Dick. 63. 

9 . If plaintifl'elects to proceed at law, 

on coming in of the answer, his bill it 
Equity must be dismissed; but on drop¬ 
ping that pari which prayed relief, plain- 
tifi' was allowed to proceed at law. Fitz¬ 
gerald v. Sucomi, 2 Atk. 85. 

10. Where a plaintiff elects to proceed 

at law, and his bill is thereupon dismissed, 
the dismission is not peremptory; but the 
plaintiff, after failure at law, may proceed 
in Equity by a new bill. Countess of' 
Plymouth V. Sladon, 2 Vem. 32. 

11. Where an order for the plaintiff to 

elect, is obtained upon the usual allega¬ 
tion that he is proceeding at law and in 
Equity for the same matter, and the mat¬ 
ter for which llie plaintifl' proceeds at law 
is in fact distinct from that for which lie. 
proceeds in Equity, semble be need not 
apply to discharge the order, for il does 
not restrain biiii, and he bath only to 
prove the matters distinct when complaint 
is made of bis breach of the order, liul- 
lin V. Butcher, , 2 Dick. 558,'^ 


And sec subsequent cases. Tit. Election 
V. p. 187, oflife. 


.'i 

XXIX. F.vfDENCE AND pROOrS. 

1. If the office rtmies of the pleadings 
or proofs, necessaiy to be read for pne 
p^rty,. on hearing of a cause, be not 
signed by the proper officer, cause 
must stand over, on piyinent e>f £i eo^ 
In the other pv^ for the day’s attend- 
|lnce. Attorney General v. MUmrd, 

1 Cox, isf. 
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S.' Exuaiinatioo in th«- Admiralty 
Court used in the Court-of Chancery. 
lyat kins v. FurslsauL, Toth. J92. 

3. Examination in Chancery may be 

used before the Delegates. Garerave v. 
-, 8 C. C. 250. 

4. Acts of the Court as a decree, or 

order, in another cause between the same 
parties, may be read without un order. 
Brooks V. Taylor^ Mos. J88. 

5. Papers of record in another court ot 
justice may be used at the hearing of a 
cause ill the Court of Chancery, saving 
just exceptions. Ex yarte Btrnall, 

11 Ves. 559 . 

6 - Proofs ill an original cause not al¬ 
lowed to be read on a bill of levii-w. 
Musdn/ V. Maynard, 2 C. Ji. 18. 

7 . I’.videncc in the cause, though not 
re-id at the hearing, may he received by 
the Master. Binitli v. Althus, 

11 Ves, 56' t. 

8. A decree or exaniiiiation of x\it- 

nesses in a former cause belwecu the 
fcaiiK- parties may be read as tvuleiice, 
though not conclusive, although thereby 
'.'.li re is not an opporiunity of exuiuiuiog 
hctxveen co-defendants. Atkew v. Poul¬ 
terers’ Company, ■ 2 Ves. 89» 

9 . Ail deeds, writings, and letters 

must be proved themselves, unless U]>on 
proof that they are in hands of the ad- 
veise parly, or destroyed, and then parol 
evidence of their contents will be admit¬ 
ted. Cole V. Gibsoti, 1 Ws. 505. 

See Villkrs v. Viiuers, 2 Atk. 71. 

10. Except in cases of perjury, the 

office copy of the aSswer is admitted as 
evidence upon a trial at law; and the 
Court will not order the original answer 
to be seiu down to the trial of an issue, 
whether between the same parties or not, 
till after refusal of the office copy as evi- 
■dence. Anon, I Ves. J. 152. 

11. If deteiidant, by answer in another 
cause, lias admitted that a deed in ques¬ 
tion, a release, once existed, and defeudunt 
has the lease belonging to tliis release, 
plainlifl may read the draught of the re¬ 
lease, if well proved. ff'kitfieldv.Fausset, 

1 Ves. 367 . ! 

12 A deed memiotied in the bill, to 
which > the defendmt by answer said he 
believed there was such'a deed as in .the 
-said bill .is set forth, shall not be read 
without piXX>f( for the confession docs not 
admit inore than is alleged by the bill, 
and does not warrant the reading of a 
deed with like clauses. Anon, j 

j|. 2 Vent. 361 . 
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13. So also the probate of a will cannot 

be read in case of a real estate, if ib'e defetid- 
aut admits merely that he believes there 
is such a will; secus, if the admission is 
full. Mullins V. Pratt, Bun. 6. 

14. A will admitted in the answer under 

which the defendant claims, and where 
nothing turns upon the couslructiou, may 
be read from tbe bill, although the an¬ 
swer refers to the \vill foi ceitainty. 

Ouch v. Jo,i€s, 2 A list. 505. 

15. A deed proved upon a emmnis- 

sion against one defendant only, shall nut 
be adinitleJ against the other defendant. 
Anon, 2^’e^t. 361 . 

16 '. 'J'he proceedings under a cunimis- 
aion of bankruptcy superseded, ordered to 
be (iroduced at the 'leaniig of a cause in 
tlie Court of Chancery in li eland, witli a 
view to evidence from the bankrupt’s ex¬ 
amination, but not of course. Ex parte 
Btrnal, 11 V’cs, 557- 

17 . If the defendant refuses to produce 
the ofriee copy of the bill, the draft will 
not be evidence; the record must be pro¬ 
duced. Iluddkslon v. Hriscoe, 

11 Ves, 583. 

18. And if a mistake be insisted on in 

the office copy of an answer, the record 
itself must be produced, and taken to be 
correct, although it differs from the origi¬ 
nal draft. Countess of Gainsborough v. 
Giford, 2 I’. W. 425. 

19 . An order may be obtained to read 
in one cause the bill, answer, and the rest 
of the proceedings in another cause, if 
between the same parties, but this cannot 
be c.xtended to suit one nut a party to the 
first. Fades. Lingood, 1 Atk. 204. 

20. 'Vhere the probate differs from the 

original bill, application must be made 
to the Spiritual Court to amend. Marsh 
V. Houe, 2 Atk. 50. 

21. The evidence of one having an in¬ 
terest cannot be read, though he is satis¬ 
fied, unless a release is produced. Anon, 

2 Atk. 15. 

22. Letters or books of an agent or ser¬ 
vant may be read if he is dead, otherwise 
not. Peacock v. Monk, 2 Ves, 193. 

23. If witnesses are dead who have at¬ 

tested a deid, it is not sufficient to prove 
the hand-writing, but there must be proof 
that tbe witnesses are dead. Henley v. 
Philips, 2 Atk. 48. 

34, A witness to band-writing must 
have seen the party wiile, atid swear to 
bis belief of Uie writing pr^uced; swear- 
to a similarity of the writing is insuffi- 
cienl. Eagkton v. Kingston, 8 Ves. 473. 
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25. If a piece of evidence, as a receipt, 
must be stamped, to be produced as evi¬ 
dence, it may be stamped during the bear¬ 
ing of the cause. Cotes v. TrecoHmk^ 

9 Ves 252. 

26. The cause stood over to enable the 
plaintiff to get a letter stamped, in order 
to make it evidence. Word v. Compton, 

2 Br. C. C. 32. 

27- The Court allowed the defendant 
in a suit for tithes, after publication, to 
prove an old paper found in the parish re¬ 
gistry. Clarke Jennings, 1 Anst, 173. 

28. If a will of lands be wanted to be 

jiroved on a commission, the Court of 
Chancery will on motion make an order 
upon the registrar of the Prerogative 
Court, to deliver out the will to the devi¬ 
see, upon liis giving security for its return. 
Morse v, Iluac/t, 1 Atk. 628. 

1 Dick, 65. 2 Str. y6l. 

29. Where the defendant was sole de¬ 

visee of the real estate, and one of the 
witnesses to the will resided altogether 
abroad, upon a 4;onmnssion granted to ex¬ 
amine such witness, theCourt at the same 
time iiKidc an order that the original will 
be delivered out by the proper officer of 
the Prerogative Court, to a person to be 
named by tbc party praying the commis¬ 
sion, in order to be carried out of the 
kingdom, he first giving security, to be 
approved by the Judge of the Preroga¬ 
tive Court, to return the same. Frederick 
V. ylyuscomie, 1 Aik. 627- 

30. Will ordered to be delivered out of 
the Kcclesiastical Court to the solicitor in 
the cause, on his giving security before 
a Muster to return it safe and undefaced, 
Fordir v. fVade, 4 Br. C, C. 476. 

Peirce v. Watkm, 2 Dick, 485- 

31. Order upon the registrar of the 

Consisiory Court of Durham, that an 
original will may be produced for the 
hearing upon giving security. Ford v. 
-, 6 Ves. 802. 

Hodson V.-, 6 Ves, 135. 

Lake V. Causficld, 3 Br. C. C. 263, 

32. But the Court of Exchequer re¬ 

fused to make such an order as of course, 
and where the only ground was the saving 
the expense of copying the will. Wells 
V, Corby H, 3 Anst; 648. 

33. The order must be directed “To 

the Registrar of the Court,” and the secu¬ 
rity fur the return of the will should be 
approved by the Master. Qualey v. 
Qualey, ' ' 4 Mad. 213.' 

34. General rule in Ireland, that all 
wills to be proved are to be produced in 


i the custody at the odScer^ and de- 
I livered to the examiner orctMainissiouersi 
' and by them delivered to the same.offienr, 

' after examination closed. 1S. ^ L, 144. 

Atfdseejkrtker.Tit, EvicekOx, p,l97i 
(mte. 


XXX. Examination oaWiTNxaaBS. 

(Fw Esamination by Cotammmkm, ste 

Div. XV. p. 397. ante-) 

(a) Generally. 

1. The defendants were not served with 

process; and yet the plaintilT brought up 
divers witnesses to be examined; but or¬ 
dered they should not be examined, until 
tbe defendants had answered. JJisfiup of 
isalisbury v. llindc, Cary, 133. 

2. Witnesses may be examin^ before 

replication (if the plaintiff doth); ri..t 
else. Anon, 2 Tree. 136, 

3. No witness can be examined after 

publication, although sworn before, Jen- 
kitmn v. Pepys, 3 Anst. 835. 

And see liamond v.-, 1 Dick. 50. 

4. On a bill for |iurtitiuu there is no 

occasion to examine witnesses previously 
to the hearing; the commissioners named 
in tbe commission may examine them ore 
lenus, or take their depositions in writing, 
as they think proper. Mcers v. Lord 
Htourton, 1 Dirk. 21. 

5. Matters exaruined to in the original 
cause, and publication past, or settled by 
the decree, cannot be examined to in the 
cross cause. Ward v. Eyles, JMos. 377 • 

(5) Fiva roce. 

1. Liberty was given to examine a 
witness viva voce after publication as to a 
particular fact, and tbe defendant to cross 
examine him. Gage v. Hunter, 

1 Dick. 49. 

2. The competency of this Court in 

examining viva voce, allowed at law to 
ground a proseention tor perjury, and the 
decision affirmed^by tbc House ofLords- 
Moore v. Aykt, * 8 Dick. 641. 

3. On coutr^ictory affidavits of tbe 

same persou, po-sonal. e3(a(mimtion.>s re¬ 
quired. Ex parte 2^ Ves, 26 . 

4. Tbe Court w4l -examins viva voce 
upon the proving of an Mckibit at tke 
hearing, upon tbe soggestioo^af any quea- 
tioB. Turner Burhighf 17 Ve». SdiS, 

(c) By the Exammer, 

1. By general order of tbe Court of 



£xMMiia«Kmv [PRACTICE XTX.} Ik bate mm. *ASS 


Cbaneeiy of Ireland, March 1, 180^, the 
sante exanikiershaU nofecxatnioeMideiiosa 
examine the same witness, nor act on be¬ 
half of both parties. 2 S. & L. 739* 

2, Where a witness attends the exami¬ 
ner trader a subpoena, but nfuaes to be 
sworn, an order may be obtained that he 
attend to be examia^ or standrommitted. 
Stmtfgai V. -Beance, 18 Vm. 301. 

3. Semble the examiner has no right 

to take depositions in the country. Frmk- 
land V. Frmkland, 1 Dick. 331. 

And see Darrell v. Stuksly, Cary, $4., 
aad p. 480, post, 

(d) By the Master. 

1. The Master examined one witness 
three times to the matter of accounts: 
ordered, that the depositions be sup¬ 
pressed. Anon, 2C. C. 79- 

3. A witness was examined, whilst she 
was interested, before the hearing, and 
the cause being heard and sent to an ac¬ 
count, she was re-examined after the hear¬ 
ing before the Master,on the account, hav¬ 
ing first released her interest. Her deposi- | 
lions before the Master allowed to be read, 
CaUmv, Mince, 2 Vern, 472. 

Pre. Ch. 334. 

3. Where a witness, previously to his ex¬ 
amination in the cause, executed by mis¬ 
take a partial release instead of a general 
one, the Court, after the hearing, gave leave 
generally to re-examine the witness before 
the Master, who was to settle the inter¬ 
rogatories; but if the witness had been 
competent at first, the second examina¬ 
tion could only be to matters substantially 
difi'erent. Sanford v. Vaul, 

I Ves. J. 39 s. 

3Br.C.C, 370 . 2 Dick. 750. 

4. A witnew examined in chief before 
the hearing, cannot afterwards be exam¬ 
ined before the Master, without a special 
order, and then not to any matters he has 
been before examined to, or in which he 
may be interested, and the Master is to 
settle interrogatories. Browning v. Barton, 

2 Dick. 508. 

See upon this case, Vaughan v, Lloyd, 

1 Cox, 314. 

5. Witness wot |o bere-exMoined before 
a Maatec to the satne matter to which he 
has beMSKamined in chief in the cause, 
but by enter, Satoyer %, Bowyffr, 

3 Diek. 1 Bk. C. C. 388, 

6. A witnesa examined in the cause, 
cannot in any case be re>«xamined before 
the Master, wUhoat leave of the Court; 


and the Court, though H will not rdwse 
leave when the substantial jostice of the 
case requires it, yet will put the parties 
under the terms of having the interroga¬ 
tories approved and settled by the Master, 
in order that the witness might not be a 
second time examined to the same facts, 
Vaughan v. Lloyd, 1 Cox, 312. 

7 . But if the wituess has been examined 

merely as witness to a deed, or some such 
matter, the interrogatories need not be set¬ 
tled by ibe Master, for then it is evident he 
is not to be examined to the same matter. 
Birch V. Walker, 2 S. & L. 518. 

8. Witnesses examined in the cause 
cannot be examined before the Master, 
without leave of the Court, but peraons 
who were not witnesses in the cause may 
be examined befote the Master to tbesaine 
points. Smith v. Althus, 11 V'es. 564. 

9 . Witnesses examined in the cause 
ordered to be re-examined before the Mas¬ 
ter upon difi'erent interrogatories; the 
motion was made upon notice, and was 
not opposed, Greenaway v, Adams, 

13 Ves. 360 . 

10. After a decree, the Master may ex¬ 
amine witnesses, but ought not to do so 
by bis clefk; the same subpana issues as 
to bring them before the examiner, which 
is the same as a subpana to answer, but 
the label expresses the purpose; upon an 
examination in the country, tiie body of 
the writ expresses that it is to testify. 
Parkinson v. Ingram, S Ves. 603. 

11. The usual order for taxation em¬ 
powers the Master to examine liie solici¬ 
tor as to what money he has received 
only: but upon proper afiidavits the Court 
will order him to be examined as to bis 
disbursements. Anon, Mas. 331. 

12. And where, after an order of tax¬ 

ation and payment, the solicitor assigned 
his bill to a purchaser, and absconded, 
the Court was inclined to think that the 
purchaser could not stand in place of the 
solicitor, until he had procur^ him to be 
examined under the order, Wilson v. 
WtUiam, Barn. 263. 

See. further p. 480, post. 


(c) De bene esse. 

1. Although it is an order of course to 
examine a defendant de bene esse, saving 
just exceptions; yet, when the cause is 
beard, and it appears such defendant is a 
party interested, it is proper to shew cause 
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agaiinst such an order, liefore the witnesses 
be examined. Glovtr v. Faulkner, 

I Vern. 452. 

S. Depositions taken de bene esse, and 
before the defendant had put in his answer, 
or issue joined. Southwell v. Lord lam- 
rick, 9 Mod, 133, 210. 

3. A witness ordered to be examined dc 
bene esse, where, the thing examined into 
lay only in the knowledge of the witness, 
and was a matter of great importance, 
though the witness was not proved to be 
old or infirm. Shirley v, Earl Ferrers, 

Mos. 389. 3 P. W. 77. 

4. Witnesses ordered to be c:.amincd 

dc bene esse, whei e they were the only per¬ 
sons who knew iiiatcriai facts, without 
regard to their age. llankin v. Mtddle- 
ditch, 2 lir. C. C. 641.. 

Lord Cholmondely v. Earl of Or ford, 
4Br, C. C. 157. 

5. After answer, defendant may ejcauiine 

witnesses de bene esse, IViUiams v, U'il- 
liams, 1 Dick. 92. 

6. Commission for the examination of 
persons going abroad de bate esse granted. 
Lee Dicker V. Power, I Dick. 112. 

7. Witness examined de bene esse, on 

affidavit that he was going to Scotland. 
Botls V. Verelst, 2 Dick. 454. 

8. Plaintiff shall not have leave to ex¬ 
amine witnesses de bene esse becau.se they 
are going abroad, if they are his servants, 
and be might keep them at home. 
East India Company v. Naish, Bun. 320. 

9. The reason why the Court allows 
the taking of depositions de bene esse, is 
either from contempt of the party in luit 

' answering, and thereby preventing the 
joining of issue, or else where the partv 
is in danger of losing his witnesses; but 
if the witnesses live, and are e.\'uiuiried in 
chief, the depositions de bene esse are use¬ 
less. Cann v. Cann, 1 P. W. 66'8. 

10. Depositions of witnesses de bene 
esse taken sx parte and without notice, 
suppressed* larcedcn v. Lord Milford, 

4 Br. C. C, 540. 

11. Order, after verdict upon an issue, 
to examine, de bene esse, a witness 70 years 
of age, upon a suggestion of an intention 
to move for a new. trial. Anon, 

w 6Ve8. 573. 

12. Tlie motion to examine witueifes 

do bene esse, except in certain cases, as 
upon the ground of age, requires notice. 
Bellamy v. Jones, 8 Ves. 31, 

' J3. Upon a queslion of legitimacy, de -. 
pitndiog upon a chain of distinct circum- , 


stances in the knowledge of different in¬ 
dividuals, and the defendant (an infent) 
kept out of the way, an examination de 
bene esse would have been granted; but 
a proposal to have the infant brought 
into Court, and the Six Clerk assigned as 
guardian, to put in his answer, was adopt¬ 
ed. Shelley v.-, 13 Ves. 56. 

14. An order to examine a witness de 
bene esse upon an affidavit that such wit¬ 
ness is of the age of 70 and upwards, is 
of course; but an examination bene 
esse, will not be. granted upon the affidavit 
of an agent, that be is informed by the 
witness that he can prove the particular 
fact, and the belief of such agent, that 
no other person can prove it, without 
shewing the ground of such belief. Rowe 
--, 13 Ves. 261 . 

Sec further p. 480, post. 


(/) Pro intensse suo. 

1. Where a jmrty claims an interest in 
estates sequestrated, or in the hands of a 
receiver, an order is obtained upon notice 
of motion to come in and be examined 
pro interessc suo, wherein a time is limited 
for filing interrogatories. After the ex- 
aiiiinatioii, tne other side hath liberty to 
examine the witnesses to falsify the exami¬ 
nation, and a commission, if necessary, 
issues of course, wherein the claimant may 
join if he thinks fit, and the commission 
(if any) being returned, publication pas- 
seth by order.—An order is then made to 
refer it to the Master, to look into the ex¬ 
amination and depositions, and to certify 
whether the claimant hath made out any 
and what interest in the premises, or in 
any and what part thereof.—^I'lie report 
the Master makes is set down to be heard 
for directions, and the Court pronounces 
a final order. Hunt v. Priest, 

2 Dick. 540. 

2. Parties claiming a mortgage tin 
estates sequestered, examined pro interesse 
suo. Fettocettw FothergUl, 1 Dick. 19 . 

Hamlyn v. Lee,. 1 Dick. 94. 

3. A. claiming a mortgage prbr to the 
plaintiff’s right, upon an estate of which 
a receiver had been appointed, examined 
pro interesse suo, and his cl4im allowed. 

Cooper V. Thornton, 1 Dick. 78. 

Bowles V. Parsons, 1 Dick. 142. 

4. A person may be ordered to come in, 
and be examined pro interesse suo, as well 
against a rec«ver; as against sequestra¬ 
tors. Gomme v. tPest, 2 Dick. 472. 
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5. Interrogatories exliibited of course, 
(o falsify an examination pro interesse mo. 
Rowley V. Ridley, 2Br. C.C.'IS, 

(See farther p. 481, posf.) 


(g) In perpetvam 

1. Devisee shall nut examine witnesses 
in perpeluam m memoriam to prove a will 
against a purchaser without notice, till 
the will has been established by verdict at 
law. Bechinall v. Arnold, I Vern. 354. 

2. Where a party pleads his title, and 
swears himself a purchaser for a valuable 
consideration, without notice of the plain- 
tifl’s title, it is contrary to the usual 
practice of Courts of Equity, to allow an 
examination of witnesses in perpetuam rei 
memoriam, in order to defeat the title of 
such purchaser; but the plainlifl'ought to 
proceed to recover as he'can, without the 
aid of a Court of Equity. Ross v. Close, 

5 Br. P. C. 56'2. 

3. 'I'he depositions of a witness who was 

examined in perpetuam rei memoriam, 
were suppressed on a petition, after his 
death; and the examiner discharged and 
ctunmitted for foul practice and irregu¬ 
larity in the taking of them, the plaiulifF 
being suffered by the examiner to instinct 
him, and the witness being proved cor¬ 
rupted, and us be bad been exmained on a 
Inal to the same points, the plainlitV 
might give evidence of what he swore. 
Hosier'i. Hart, JMos. 321. * 

4. A witness was examined at the trial 

of an ejectment; anew ejectment being 
brought, she was examined to perpetuate 
the testimony, upon the same interroga¬ 
tories iis those, upon which the former 
witnesses had been examined; and her 
testimony was ordered to be perpetuated. 
James V. Newman, \ Dick. 33S 

{h) To Credit or Competency. 

1. After publication, you may examine 
to the competency as well as to the cre¬ 
dibility of a witness. Needham v. Smith, 

• S Vern. 463, 

2. Though at law you can examine 
only to the general credit, yet it is othe."- 
wise in equity; for as the witness there 
cannot be prepared to defc id every parti¬ 
cular action of his life, not knowing tu 
what they intend to examine him, yet on 
an examination here he may be able to 

^ answer any particular charge, as he has 
' lime enough to recollect- GUI v. Watson, 

3 Atk. 522. 


The reporter adds a quart as to the dis¬ 
tinction. 

3. The Court refused liberty to defen¬ 

dant to examine to the credit of a witness 
after publication passed, and the cafise 
set down for hearing. Hid. 

4. The Court will not allow articles 

to be exhibited against the competency of 
a witness after publication, because this 
might have been objected to, and enquired < 
into upon the exaininatiun. Callaglianv, 
Rochfort, 3 Atk. 643. 

5. The Court will allow articles.tu the 

credit of a witness after publication, 
because the matters examined into in such 
cases weie not material to the merits of 
the cause; but not where the commission 
is to go to foi''ign parts, because this 
would introduce a certain method of dela}’, 
unless no person iti England can swear to 
the person’s credit. Ibid. 

6. The lime to examine to the credit 

of a witness is after puVdiealion is passed, 
and the application for it is of course, and 
not founded on aOidavit. Russel v. At¬ 
kinson, 2 Dick. 332. 

7. After publication passed, liberty was 
given to exhibit articles as to the credit 
of a witness, who had been cross examin¬ 
ed, by genera! interrogatories, and as to 
such purticulai facts only as are not mate¬ 
rial to wliut is in issue in the cause. 
Purcell V. M‘Xamara, 8 Ves. 324. 

Wood V, Ilammerlon, 9 Ves. 145. 

8. Examination after publication must 
be confined to general credit, and to facts 
not material tu what is in issue in the 
cause; and where the depositions appeared 
to be material to what was in issue, they 
w(ie suppressed. Carlos v. Brook, 

10 Ves. 49« 

9 . Not competent even at law, upon an 
examination to the credit of a witness, to 
ask the ground of the opinion, the general 
question only is permitted, whether he is to 

be believed on oath. Ibid, 10 Ves. 52. 

10. Examination to the credit of wit¬ 
ness can only be by order, upon special 
application, with notice whether it be bo- 
fore or after publication; therefore deposi¬ 
tions taken to that point upon the exami¬ 
nation in chief, were suppressed as imper¬ 
tinent. Mill V. MUl, 12 Ves. 406. 
^.11. A party having calle^.a witness 

'icannot discredit him. Fenton v. Hughes, 

7 Ves. 290 . 

' Purcell V. McNamara, 8 Ves. 326*. 

See further Witness, p. 481, and 
Div. LXXXIV. post. 
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^ pwthcr «r rtromMtwtvM^ 

{For amending depositions, see p. 442*, 
ante.) 

1. T. S. bring fXftmined ii« a witness, 

catting bimseli' belter to mind afterwards, 
was suffered to amend bis former exami¬ 
nations. Anon, Toth. 189. 

2. Witness once examined, shall not 
' be called np to be examined upon a furl her 

point. Lord Srroopv v. Fjgfiton, 

Toth. 190 . 

3. Witnesses exaiuincd upon new in- 
terregatorits!, after a commission to coiin- 
tei'provf a fnan’s tesiunonv id liuv, upon 
whidh a verdict parsed, I'tii'i) \. 'I'oHin-, 

• Toth. 191 . 

4. Examination of witnesses al'tei lift¬ 

ing to peovc a court soli. Fnzoi v. 
Veizep. Toth. 192 - 

5. Where a suit bad been dismis'.ed in 
the Exchequer, but without prejiidici; 
either in law or equity; upon a i.-iv suit in 
Chancery, the parlies were at liberty to 
esamine new witnesses, though to the 
same matter, and re-examine the former 
witnesses de bene esse. Anon, 

1 C, C, 15.5. 

6. The Court is to judge evhere it will 
•How an examination after publication ; 
Mid it was allowed for the purpose of e\- 
•fnintng a witness 80 years old, not dis¬ 
covered till after the hearing. Mayor oj 
London v. Earl of llorset, 1 C. C. 228. 

7. Witness examined to the damages 

OB breach of covenant, not re-examined 
on the same interrogatory, although speak¬ 
ing in the first uncertainly. Inglet v. 
Jngkt, 2 C. C. 217 . 

$. After publication passed, no new 
evidence admissible. Jones v, Purefoy, 

1 Vei n. 45. 

9 . After publication and examinations 
known, this Court will not give eitlier side 
leave to examine. Cann v. Cann, 

1 P. w'. 727 . 

10. If one of the parties, afier publica¬ 
tion passed, has an order ttr examine upon 
the usual affidavit, the other party may 
op^t only cross examine, but examine at 

Aam, 1 Vern. 253. 

11. i^aron weAfeme exhibit a bill for a 
fftmand in right of the wife, defendants 
•Mwer, dritneeses are examin^, and pub- 
Unstion passes ^ baron dies, f^pte marries 
a OKoad husband: on a new bill, they 
my txamioe again the same witnesses as 
were fiiamined in the former cause. Atwn, 

2 Vern. 197. 


12. Witness having been examined on 
bis going to the West Indies, and being 
afterwards in Ireland; held he must 
examined in chief. Birt v. White, 

2 Dick. 473. 

13. Order before publication for re-ex¬ 
amining the witness, upon bis affidavit, 
that through mistake as to time he sub¬ 
mitted to be examined without looking at 
papers which enabled him to answer 
more fully and precisely. Kirk v. Kirk, 

IS Ves. 280. 

14. Re-examination of a witness after 
publication upon his own application and 
affidavit to correct mistake, but confined 
to that; the Court not permitting the 
whole deposition to be suppressed, and an 
entirely new examination. Kirk v. Kirk, 

13 Ves. 285. 

16. No witness to be examined after 
iieaiiiig, to the same point he was ex¬ 
amined to before. Anon, 2 Free. 146. 

{See f arther p. 483, post, and fot\fifing 
Jresit interrogatories, see Div. XLIII. post.) 

{k) Cross-examination. 

1, An adverse party may cross-examine 
a witness to the same point for which he 
is produced, but not to any new matter. 
Dean of Ffy v. Sir Simeon Stewart, 

2 Atk. 44. 

2- Plaintiff’s witness, before he was 
cross examined, secreted himself; his de- 
[lositions ordered to be suppressed, unless 
the plaintiff procured him to attend in a 
given lime. Flowerdai/ v. Collet, 

1 Dick. 288. 

3. Where a party examines his own 
attorney as a witness, the other side may 
cross examine him, relative to the same 
matter; but not as to other points of the 
cause. Vaillant v. Dodemead, 

2 Atk. 524. 

4. The cross examining a w'itness in 
Equity, is no waver of an objection |p 
the competency of the witness on the 
ground <)f interest. Moorhouse v, De 
Passou, Coop. SOI. l9Vc«. 433. 

„ iiJU-.. 

See also p. 484, post. 

(1) Of Parties to the Suit. 

1. A defendant upon putting in a fourth 
insufficient answer, was ordered to be ex¬ 
amined upon interrogatories; she obtained 
an order on motion that one of her coun¬ 
sel should attend in the next room to where 
she was examined, to advise her in any 
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matters of law that she might need, and 
that her counsel should see the interroga¬ 
tories, but not liave a copy. Gott>er v. 
lialtinglass, 1 C. C. 66. 

2. After plea overruled, the defendant 
put in three insuiTicient answers, the 
Court did not think 6l to commit him to 
be examined upon interrogatories, as if he 
hud put in four insuflicient answers. 

Cluiwortki/ V. Mellish, 1 C. C. 27‘). 

Hawkins v. Crake, Mos, 3f! t. 

3. After a decree inrolled, in which was 
no order to examine the defendant upon 
interrogatories, the Court would not order 
him to be examined to the discovery of 
deeds. Macklow WUmot, 2 C. K. i8, 

4. I’o c.’camine a defenduur, an order 

must be obtained, .'ind seived upon tii- 
other defenrlants. Mulrany v. Utlhii, 

1 ii. cV r.. H 3 . 

5. If the answer of a. delendanl has 

been replied to, he cannot be e.xaejiucd 
without withdrawing the replication. 
U'inter v. Kent, 2 Du 

6. A co'plaintid, thougli but a ti'isief, 

cannot be examined as a witness for tiic 
other plaintiff. Phillips 'J’he DnU at' 
Bucks, 1 V'ern. 227- 

Ilewatson v Torkep, 2 Da k. 77y. 

7. A defendant by order may eNanune 

the prockeitt amp, but not oneoi'tlic plam- 
tiffs. Biril \. bwc7i, ^los. 312. 

8. But if the plaintiff consents to Uie 
order, he may be examined for <iefendant, 
to prove a deed. IVhatch i; \. Smith, 

‘ 2 Dick. 650. 

And see Walker v. Wingfield, 

15 Ves. 178. 

9. It is of course to examine a guar- 

diah ad Idem of a defendant as a witness. 
Walker v. Thomas, 2 Dick. 781. 

10. After decree,and a writ of execution 
and attachment returned, the Court re¬ 
fused to give leave to defendant to be ex¬ 
amined, unless he gave security to abide 
the decree. Roper v. Roper, 

2 Vern. 91. 

11. The defendant being a weak man, 
and to be examined upon interrogatories, 
the Master was ordered'to take his exami¬ 
nation, that he might not admit uimurily 
any thing against himself that was not 
true. Piddock v. Brffwn, 3 P. W. 288. 

12. It is a motion of course that a de- 
l^dant, who is made a party for forms 
sake, may be examined, saving just excep¬ 
tions. Ma» V. Ward, 2 Atk. 229 , 

A ^odant, after he has been ex¬ 


amined before the Master upon the ac¬ 
count, was re-examined upon new interro¬ 
gatories, without an order "■ held that 
the Master might regularly do it, as in 
the course of the cause new matter might 
arise, and it was in his discretion, as 
given by the words of the decree, that 
“ the parties are to be,examined upon in- 
terrogalorics as the Master shall direct.” 
Cunihh V. Acton, 1 Dick. 149- 

14. A cicditor who proves before the 
Master, against the estate of an intestate, 
cannot exhibit interrogatories to the 
plaintiff, to discover tlie balance between 
him and the estate. Bowen v. Webb, 

2 A list. 5.61. 

« 

Ai.d .w (urtlu f, j), 47.9; and, for Filing 
Inltmigutoric'^, Div. XLIII. post. 


j {m) I'nreign IP if nesses. 

I i. A witness in England not under- 
• siaiwliiig English, a person was appointed 
to interpret tlie interrogatories, and the 
(lej)o.in Kills taken thereon, and to be' 
sw am to the truth of such inlci pietatiou. 
Smith V. Kirkpatnek, 1 Dick. 103. 

Sit- Jnifker Tit. Witness, IX. p. 
480. 


XXXJ. Exceptions. 

{(/) To Answer. 

1. Wilde, tin* answer of one defendant 

was repot te.l inniflficient, and the report 
upon evccptioiis coniinned, and then 
another of the dclfudants filed a similar 
answr iusisimg upon liie same matter; 
the Court, to av-nd delay, decided upon the 
sufficiency of the latter answer without 
e.vreplioiis bf ing taken. West v. Lord 
Velnwart, 1 Vern, 74, 

2. Where there is an answer to part, 
and a plea. to the residue, the plaintiff 
ramiol except to the answer till the plea 
is argued, or dki order obtained that it 
shall stand for an answer, with liberty to 
except. Darnell \'.Revnp, 1 Vern, 344. 

3. No exception cai> be taken to an an¬ 
swer whilst a plea is depending, ^r that 
must first be removed out of the way. 
Baker v. Pritchard, 2 AtA. 390. 

4. If a (^fendant pleads to relief, and 
answers as to the discovery sought by the 
bill, it is regular to except to the answer, 
before the plea is argued, the plea and 

NNN* 
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being distinct. Sidney v. Perry, 

2 Dick. 602 . 

Tigot V, 5/ace, 2 Dick. 496 , 

./^»on 3 P. VV. 327, (« ) 

5. The defendant pleaded to the whole 
bill,' knd on arguing the plea, it was or¬ 
dered to stand for an answer, without 
adding leave to tb^Iufntid'to except; the 
|>laintifr cannot except, for the Court in 
saying the plea shall stand for an answer, 
must be intended to have meant a suflici- 
eiit answer, an insufficient answer being 
none. Se'flon v. Leuen, 3 P. W. 239> 

Maitland v. Wilson, 3 Aik. 814- 

6 . If a plea is to stand for an answer 

witl#u^ liberty to except, the p'aintitV may 
except to the rest of the answer. Coke v. 
Wilcocks, Mos. 73 . 

7 . If a demurrer be to pait of the 
plaintiff’s bill, and an insufficient answer 
to the residue, yet the plaintiff cannot 
except, until the demurrer is argued. Lon¬ 
don Assurance v. East India C umpany, 

3 P. W. 3^6. 

8. The effect of taking exceptions, 
pending a demurrer to discovery, is to ad¬ 
mit the demurrer, but the plaintiff was 
permitted to withdraw the exceptions, 
paying the costs, without prejudice. 

Boyd V, Mills, 13 Ves. 85. 

■ 9* If defendants answer separately, ex¬ 
ceptions must be taken to each answer. 
Sydolph V. Monkston, 2 Dick 609 . 

10. Exceptions cannot be taken to an 
infant’s .answer, because be is not bound 
by it, but may amend it when he comes 
Of age. Siftdmck v. Pargiter, 

Bun. 338. 


C(/peland v. Wheeler, 

4 Br. C. C. 256. 

Cousins V. Smith, 13 Ves. 164. 

: 1, The general answer of the Attorney- 
General cannot be excepted to. Davison 
V. The Attorney-General, 5 Price, 398. 

12. A plea or demurrer accompanied 
by an answer to any part of the bill, even 
a denial of combination merely, if the 
plea or demurrer be uvemiled, the plain¬ 
tiff most except to the answer as insuffi¬ 
cient, and defendant need not put in any 
further answer until the plaintiff has taken 
exceptions. Cotes v. Turner, Bun. 123. 

13. ^Yhere a bill charges defendant 
with slpime, and makes him liable tib a 
penalty^ if the crime or penally be 
created by tlie statute law, the defendant 

not plead or demur to it, but upim 
ei^ptious to his answer be may insist 


that he is not liable. WiUiams v. Farring¬ 
ton, SBr. C. C. 38. 

14. If in Michaelmas Term an answer 
comes in, and the plaintiff dcres not take 
exceplions within eiglit days of Hilary 
Term after, yet on applying to the Court 
he is entitled to take exceptions, provided 
he does it within two terms, the term in 
which he moves being inclusive. Anon, 

3 Atk. 19 . 

15. The time allowed for 61ing excep¬ 
tions nunc pro tunc is two terms and the 
following vacation. Thorne^ v. IdevxHyn, 

^ 6 V'es. 823, 

16 . Exceptions may be filed nunc pro 

tunc of course, upon an application with¬ 
in two terms after answer, and alter that 
time upon special cause. Goodinge v. 
Woodhams, 14 Ves. 537* 

17 . Where in the vacation a plea is 

ordered to stand for an answer with liberty 
to except the exceptions strictly ought to 
be filed within eight days of the ensuing 
term, hut an order to file them nunc pro 
tunc is seldom refused, if applied for be¬ 
fore the second term expires. Diggs v, 
Coohbrook, Barn. 52. 

18. Plaintiff in a bill for discovery 
only, is not entitled as of course to two 
terms to except to the answer filed in the 
vacation. Uewart v. Semple, 

5 Ves. 86. 

19 . There is no distinction as to the ' 

time for excepting, between bills for dis¬ 
covery and bills for relief; therefore excep¬ 
tions nunc pro tunc may be filed to an an¬ 
swer lo a bill for discovery. Baring v. 
Prinsep, I Mad. 526. 

20. After an order to elect, whether 

the plaintiff will proceed in equity, or at 
law, the plaintiff cannot, on a motion of 
course, move for leave to file exceptiqi^, 
nunc pro tunc, but ought to make a spe¬ 
cial application for that purpose, and for 
an order td suspend the election until tite 
exceplions are answered. Coupland v, 
Bradock, 5 Mad. 14. 

21. It is a motion of course to file .ex¬ 

ceptions nunc pro func, within two terms 
and the following vacation from the date 
of the blaster’s of impertinence. 

Dyer v. Dyer, I Mer, I. 

22. Amendment of the biU,..mepsly 
adding a defendant, and requiring 

ther answer, does not preitent the piainviT 
excepting to the aoswer. 

Wrench, ' 9 Ves. 3 *5., 

33. Plaintiff^ having obt^^ the ui^ 

* t 
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order to amend, and that the defendant 
shall answer amfodments and exceptions 
together, cannot lake a new exception as 
to any thing in the original bill, but must 
go before tluT Master upon the old exccj;- 
tions, as they apply to the original bill, 
and upon new exceptions as to the new 
msiUer introduced by the aineudmcnts, 
which, however, the Master may consider 
with reference to sucK parts of the original 
bill as apply to them. Partridge v. Hay- 
crafty 11 Ves. 570. 

24. After answer upon exceptions, 

plaintiff cani d | p dd to bis exceptions, but 
may refer tn6 answer back upon them. 
Ibid. llVfs. 575. 

25. Where exceptions were taken to the 

joint answer of two defendants, and one 
of them died, the exceptions were held to 
refer to the answ’er of the survivor only. 

Lord Herbert v. Pusey, 1 Dick. 255. 

(b) Report or Cci tfcafe. 

1. Exceptions do not lie to the Muster’s 
report, certifying his opinion. Xcal v. 
Bifling, ] Dirk. <J'3. 

Hamlyn v. Jxe, 1 Dick. 94. 

' 2. Exceptions may be taken M the 
certificate of Commissioners of ihinknipt. 
Ex parte Bax, 2 Ves. 388. 

3. Exceptions will not lie to a Master's 
report of maintenance; and a title set up 
against that of the infant cannot be taken 
notice of, but imtsl be established else¬ 
where. Ex parte Nichols, 

1 Ur. C. C. 577. 

4. A Master’s report on a refeicnce to 

inquire, whether a suit instituted in the 
name of an infant by a prochein amy was 
necessaey, is not a subject for exceptions: 
but any objection to it must be made on 
the motion to confirm the report. Whit¬ 
taker V. Marlar, 1 Cox, 285. 

5. Exceptions do not lie to reports rela- 

'tiVe to infants being trustees, within the 
atatuie of 7 Anne; such references being 
merely for the Master’s opinion: they 
must be objected to by petition. ’Ej parte 
Burton; .1 Dick. 395. 

6. Exceptions are not regularly taken 

-to the MaM'‘'e repoft of costs only; the 
modeisi to state the objections in a peii- 
tldn, and pray leave to ^except'. Pitt v. 
JfflciSrrcrt, 3Br. C. C. 321, 

f't’ If the decree directs costs, and the 
SI aster not taked them, ap exc^tipn 
will lie to the report; but if. the Master 
Ifts prifceeded upon the coslis,' exceptions 
will not lie, foe that he has' disallowed 
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several items claimed: in such case there 
must be a petition. Holbecke v. Sylves¬ 
ter, 6 Ves. 417. 

8. Exceptions will not lie for itenis of 

costs, which were items properly falling 
within the description of those costs, 
which the Master was to tax. Lucas v. 
Temple, 9 Ves. 800. 

9. Generally, no Exceptions lie to a 

Master’s reportof costs, nor can there be 
a re-tuxation in respect of a mere quan¬ 
tum ; but on a special case made by pe¬ 
tition, either of irregularity in the pro¬ 
ceedings, or that the Master, in bis tax¬ 
ation, acted upon a niisUken principle, 
the Court will interfere. Fcntm v. Cric- 
kett, 3 Mad. 496 . 

10. An application to the Court on pe¬ 
tition for leave to except to the Master’s 
leport of costs, being in the nature of ap¬ 
peal, the petitioner must pay the taxed 
costs into Court. Ex parte Leigh, 

4 iMad, 394 . 

11. When the Master reports, that he 

cannot, for some reasons, take the accounts 
directed by the Court, it is matter of 
further direction, and not of exceptions, 
which if taken will be overruled. Lupton 
V. White, 15 Ves. 432. 

12. Exceptions will lie to a Mas^’fe 

repoit appointing a receiver. Cret^ y. 
Bishop of London, 1 Dick. 587. • 

13. Exceptions permitted with refer¬ 
ence to ooe subject of inquiry, after e.x- 
ceptions to the same report, with refer¬ 
ence to another subject, were allowed or 
overruled on argument. Hay^sv. Day, 

I Swam 158, (»). 

14. The Court gave leave to file excep¬ 
tions nunc pro tunc to the Master’s leport 
of insufficiency of answer, though after 
such report, a plea and further answer 
were put in, and plea overruled, where the 
merits appeared much in favor of the de¬ 
fendant, and the plea had been put in by 
mistake. Noel v. Ward, 1 Mad. 339. 

15- E-xceptions must be founded on 
objections, savf|to the matter varied on 
objections. Ex parte Bax, 

2 Ves. 389. 

15. Though no objections were taken 
to the draft of a report, and it was con¬ 
firmed, plaintiff was permitted to take 
exceptions to the report, as if he bad ob¬ 
jected to the draft. Allen v. Alfcii, 

1 Dick. 362 . 1 Swan. 158, (n). 

17 . In a special case, exceptions will 
be allowed to be taken to a Master’s re¬ 
port, though no objections were made 
.before the Master, while the repoit was 
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in the draft, and the report is coafirraed 
nisi. Pennington v. Lord Muncaster, 

1 Mad. 555. 

18. Exceptions to a report of imperti- 

nehce may be taken after an order to ex> 
punge, but before the order has been acted 
upon; aud it is not necessary to take ob¬ 
jections before the Master, previous to 
excepting to a report of impertinence, 
JVortpay v. Bme, 1 Mer. 135. 

19 . If, by accident or surprise, objec¬ 
tions are not carried in upon a warrant to 
settle the Master’s report, the Court will 
allow the party to. hie exceptions: as 
where the Clerk in Court neglected to 
give the solicitor notice of ".he warrant 
served on him, fixing the day for the set¬ 
tling the dmft of the Master’s report: on 
affidavit of the fact, the Court allowed the 
party to except, Bowker v. Nicksoti, 

3 Mad. 439 . 

20. It is of course, to e.xcept to a re¬ 
port that an examination or ueposition Is 
impertinent, without previously taking 
objections, as the Master doth not deliver 
a draft of such reports. Price v. SAaw, 

2 Uick, 732. 

21. If the plaintiff moves to confirm 

a report nisi, and the defendant shews ex- 
e^l^ns for cause, the plaintiff may ex- 
ti^pl'ttoo. .d/ion, iMos. 3C5. 

22. Exceptions to a Master’s Kcport 

may be taken off the file, if filed aftei the 
report has been confirmed absolute. Ster¬ 
ling V. Thompson, Coop. 271 • 

23. On an answer’s being reported not 
scandalouypr impertinent, if the plaintiff 
except to report, be must shew spe¬ 
cially wherein it is scandalous or imperti¬ 
nent. ■ Cracen v. Wright, 2 P. VV. 181. 

But see AlackwortA v. Briggs, 

2 Atk. 182. 

24. Where a general exccpti'.n is taken 

to a Master’s report, which includes se¬ 
veral distinct matters, if the report ap¬ 
pears right in any one instance, the excep¬ 
tion must be overruled. IJodges v. Salo¬ 
mons, 1 Cox, 249 . 

25. Exception to the Master’s report 
of the sufficiency of an examination un¬ 
der a decree, and in the general terms 

that the Master had reported the exam¬ 
ination sufficient^ whereas be ought to 
have reported it insufficient” is regular, 
but not to be encouraged; and therefore, 
being overnded, costs beyond tbe deposit 
■ wore given. Puroell v, McNamara, 

] 2 Ve 8 . 166 . 

26 . Where tbe matter reported i'mper- 

nent occupied upwards of 3000 foKot, 


the defendant was at liberty to take a ge¬ 
neral exception, without setting out the 
particulars, in which be alleged the report 
to be erroneous. Norway v, Howe, 

1 Mer. 135. 

tor Exceptions to Cerf^cate, see further, 
p. 394 * mite-, and for Exceptions to an 
Award, see p, 386* ante. 


(c) Amendment of. 

1. Liberty was given to amend excep¬ 

tions after argument. Nmdjjl^te v. North- 
cote, ■ 1 Dick. 22. 

2. 'I’lie Court permitted amendment of 
. exceptions upon clear mistake. Dolder v. 

The Bank of England, 10 Ves. 284, 

* ((/) Hearing. 

1. Whether exceptions to a decree ot 
j the coiiiinissioners of charitable uses nia*' 

be heard before the Master of the Kolls 
by the stat. 43 Eliz. c. 4, or only before 
the Lord Chancellor— Queere. Hockley 
V. Kelley, Pie. Ch. 11L 

2. Though the petty bag retains the 
proceedings under a coinrni&ston ot chari¬ 
table iibtr., exceptions to the decree come 
hefoie the Chancellor personally, and not 
in his oroiiiary or cxtraoidinary character. 
Corporation of Ihtrfvrd v. Ltnthatt, 

2 Atk. 653. 

3. Thiee defendants put in a joint and 
several answer, which is reported insuffi¬ 
cient, two of them submit to the excep¬ 
tions; this will not prevent tbe other 
bringing them on to be argued. 

Prac. lleg. 204. 

4. Exceptions ought to be set down 
before tbe Lord Chancellor; but on 
special reasons may be transferred to the 
Master of the Rolls. Fretwell v. Kay, 

2 Dick, 6'05. 

5. Exceptions to the Master's report 

under a decree made at the Rolls, may 
set down before the Lord Chancellor. 
Burdon y. pardon, 9 Ves. 499* 

6. The practice in the Master’s office of 

reporting an an^’er, referred to him a 
second time, insufficient generally, is iio%v 
altered, he going through ati'the excep¬ 
tions, and giving a judgment upon each 
as upon a first reference. Howe v. (3Stf- 
geon, IV. & 

7 . Upon exceptions taket; to ait^oaswer 
for insufficiency, the'Misted may 1o^ to 
tbe isateHality 6f them, and ovcrrolc^fh- 
material exceptions. Age/r v. TJie Hi- 
getd's Canal Company, * Coop. 212. 
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tions may be brought in. Brovik v. 

4 Mad. 31^. 


8. To sufjport an exception to a Mas¬ 

ter's report, it must be shewn, that the 
evidence before the Muster did not war¬ 
rant him in making bis report; and where 
the blaster admitted a claim, but reiused 
to hear additional evidence, such evidence 
cannot be producedin support of the ex¬ 
ception ; nor can the Court, on overruling 
the exception, order the Master to receive 
the evidence; but that muli be the sub¬ 
ject of a distinct motion. Rediferv. 
O’Brien, 3 Mad. 43. 

9. The bill charged the defendant with 
making illicit* profit, while agent to the 
plaintiffs, contrary to the faith of his 
covenants ana engagements with them, 
and prayed that he might be charged with 
the amount of such profits on specific 
Items; or in the alternative that ao4ac- 
count might be taken of what was due to 
the plaintiffs, with reference to the trans¬ 
actions generally. 'I’he defendant by his 
answer admitted making a profit on cer¬ 
tain contracts, to the amount of £2O,Q0O, 
and a decree was made, lieclaring him a 
trustee of the same for the plaintifls, and 
answerable for that, or any profit he 
might be found to have made. The 
Master reported that by the agieciiienl ] 
of the parties before him the account 
was taken as an open account, and upon 
certain admissions, stated in his report, 
he had found a balance in favor oi the 
defendant, to the amount of £67,000, 
which was in direct opposition to the 
facts admitted and sworn to in the defend¬ 
ant's answer. Exceptions to the report, 
denying the admissions, were taken and 
allowed; but on appeal to the House 
of Lords, it was held that the Court 
could t ot allow the exceptions, without 
first consulting the Master as to the fact of 

admissions; and that, if it became 
necessary that the original decree should 
be altered so as to have the account di- 
itcied on different principles, it must be 
so alteied by petition of rehearing, or by 
any other course the forms of ,jthe Court 
might prescribe; but that it could not be 
varied on exceptions, 'The order made on 
bearing the excepUons was accordingly 
revers^ and tbe eii^ptions ordered to be 
reheard. East India Company v. Eeigh- 

'4 Mad. lb'. 

ID.. If exceptions taken to the report 
bf SkMooi titie afe overruled, other objec- 
die title ckonot be made; but if 
cilckpfiiolis are allowed, and a Jiew ab- 
' hfkci of title is delivered, farther objec- 


For hearing Exceptimis in ike Court of 
Exchequer, see General Orders. 

5 Price, 607. 7 Price, 208. 

XXXn. Executiok. 

1. After service of a writ of execution 

of a decree against a corporation, the next 
process i i a distringas, and after that a se¬ 
questration, which, being once awarded, 
they can never after come and pray to 
enter their appearance, as tlicy might have 
done on the which issues for the 

purpose of compelling them to appear; 
hut the appearing being past, tbe process 
must go oil, becarse the appearance being 
only in favor of liberty, can be of no 
service to a corporation, which cannot be 
cominilted. Harvey v. East India Com- 
pany, 2 \'crn. 395. Pre. Ch. 128. 

2. A corporation, as relators in an 
information, were ordered to pay a sum 
of money; upon personal service of a sub- 
|ia;nu, and on non-payment, a distringas 
was ordered. Attorney General v. Waters, 

1 Dick. 73. 

3. The Lord Chancellor for tbe time 

being will enforce the execution of decrees, 
though made by a prior Lord Chancellor; 
and though they are alleged to be unrea¬ 
sonable, yet will assist with the utmost 
process of the Court, till they come regu¬ 
larly before him to be reversed. Laurence 
v. Bemey^ 2 C. U. 127, 

4. The execution of a decree shall not 
be impeded, so long as it remains unap¬ 
pealed. Stlhy V Selhy, 2 Dick. 678. 

j. Where a party claiming under a 
decree neglects to apply to the Court for 
an injunction, but suffers a trial at law 
by which he loses the possession, he can¬ 
not sue out the ordinary process fur the 
execution of tbe decree, but must file a 
new bill. Lawrence v. Berney, 

2 C. R. 127- 

6. Where a decree is once executed, 
the Court has no more to do in the cause. 
Napper v. Lord Allingtm, 

1 Eq. Ca. Ab. l66. 
7- Tbe expense of a writ of execution 
of a decree is borne by tbe party suing it 
out, unless an attachment issues; for 
which reason the Court will on motion 
order a partial or short writ of execution 
of a decree; as to compel the defendant to 
obey a particular direction in favor of the 
party applyiog,and quite unconnected with 
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oifier direction* concerning other parties, 
y. A/orm, *4 Dirk, Ssg, 

8. After a writ of execution of .a decree,' 

and an attachment served on the defend¬ 
ant, the plaintiff may have an injunction 
to, tl» defendant to deliver iwsseseion, 
end next a writ of assistance to the sheriff, 
rotutnanding him to be aiding in putting 
the plaintiff in possession. Ulnbki/ v. 
liittcIcKt 3 Atk. 275. 

Dovev.Dove, 1 Cox, 101. 

huguenin v.JBasefty, ISVes. ISO, 

9. No contempt for disobedience of an 

order, unless the party, is served with a 
writ of execution of it. Moyser v. Ptu~ 
€ock, 3 C, U. 22. 

. 10. After an order upon a party in the 
cause for payment of money, the proper 
course is an attachment, and upon the re¬ 
turn to that an order fur cunimitment. 
Bmoea v. J^ord Strathmore, 

12Ves. 325. 

11. There is no wiit of execution of 

an order, except in the case nf a party ; 
but where a stranger is served with an 
order to pay money into Court by a given 
day, if he docs not obey ihe order, another 
order must be applied for him to pay the 
money by another day, or stand commit¬ 
ted. Anon, 14 Ves. 207 . 

12, 'J'he Court refused to order service 

of a writ of execution of an order upon 
the Clerk in Court to be good service. 
Ellison V. Pkkering, 8 Ves. 319- 

, 13, But where the party bad absconded, 

the Court ordered service on the Clei k in 
Court to be good service. Edwards v. 
Poole, 12 Ves. 205(«). 

And see De Manneville v. De Matine- 
•oille, 12 Ves. 203. 

14. Affidavit that the deponent made 
some of tbe parties privy to u writ of ex¬ 
ecution, and that he left tbe writ with one 
J. S, from whom tbe defendant confeSseth 
tijiisjreceipt of it, this was held good ser- 
vwe. ' Zea^e v. Marrow, Cary, 75. 

15. Service of a writ of execution of 

the order, to Joioiin a conveyance of lands 
sold under a decree, on tbe husband, or¬ 
dered to be good service on the wife. 
Clark V. Greenhill^ 1 Dick. 91 . 

XXXIII. Exhibits, 

1. Tbe^ refusing a party liberty to 
prove exhibits vtro voce at bearing'of 
a ifause in a Court of Equit^ is irregular 
and unprecedented. Edgwarth v. 

4 Br. P. C. <158, 


2 . All order may tie obtained to prove 
exhibits 'xica vote at .the -bearing, htit the 
witnesses can be examined to (he execu¬ 
tion only. IVard V, Eyles, Mos. .331. 

3. But no such order can be made for 

proving a will, because mure must be 
proved than the execution. Harris v. 
Inglfdtw, 3 P. W. 93 . 

Eade v. Lmgood, . 1 Atk, 203. 

4. Nothii<^ can be proved as exhibits 
viva voce that requires more than proof 
of hand-writing, or that admits of cross- 
examination. Lake V. Skinner, 

I J, &W, 15. 

Earl Pomfrety. Lord Wvnihor, 

2 Ves. 479- 

5 . Jna suit by a rector for tithes, a 

book in which the collector of a former 
rei^r had kept accounts of the receipts 
of titlies, cannot be proved rivavoce; as, 
besides the liand-wiitiug, it would be ne¬ 
cessary to prove that it came out of the 
proper custody, and that the writer was 
the collector of the tithes. Lake v. Skin¬ 
ner, 1 J. & W. 9 . 

6. Tbe Court will allow the proving 

exhibits viva voce at the hearing, but not 
to let in other examinations ; and this is 
allowed only upon the application of tbe 
parly who is to make use of the exhibits. 
Graves \ Budget, 1 Atk* 444, 

7 . Where an order was obtained to 
prove a deed viva voce at tbe bearing, and 
all the witnesses to the deed were dead, 
the Court refused to allow a witness to the 
hand-writing of the deceased witnesses, 
but put off tbe cause, and gave the party 
liberty to examine in the office, to prove 
the deed. B Ivxtan v, Drewit, 

Pre. Cb. 64 . 

8. Carrier ordered to deliver e.xhibitB, 
which had been examined to under a com¬ 
mission for the examination of witnesses 
in the country. Elliot v. WillUms, 

1 Dick. S25. 

9 . The Court will not grant an order'* 

to prove exhibits at tbe hearing of excep¬ 
tions, because you can offer nothing at 
tbe hearing that was not before tbe Mas¬ 
ter. Anon, , 1 Mos. 191 . 

XXXIV. F^e Covguy, 

1. ^Vlien a fecne covert j^n# t* tbir 
sale of a contingent re(renioriary'itti«rei^ 
in money, her consent-may bo token iti‘ 
court, and tbe co^.vfyant^Ok^Agal:^lIed^ 
Guise y,Sm0, lAh8^277. 

3. Consent oC a maimed wQomittifcen 
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in court de bene aae, under a bill by bei 
and her busband, fur execution of a con* 
iract for sale of ber reversionary contin¬ 
gent interest in stock. Woollanda v, CV«w- 
cAer, 12Ves. 174 . 

But tee Pickard v. Roberts,' 

3 Mad. SS4. 

3* Consent nut taken until ibe subject 
is ascertained. Woollands v^Crtmcher, 

12Ves. 174. 

Sperling v. Rochford, 8 Ves. 164. 

4. 'I'tie Court cannot take the consent 

of the wife to the disposal of her fortune, 
unless the amount be ascertained. Ed¬ 
monds v,.Tmtms’'end, I Anst. 93. 

5. The consent of a married woman to 
tbe payment of money out of court to the 
husband, is not required, where the sum 
does not exceed £200. 

5 Ves. 742 (n). 

And see FJworthp v. Hickslead. 

1 J. & W. 69 . 

6. Articles of separation put an end to 

by reconciliation. Lord St, John v, iMdp 
St. John, 11 Ves. 537, 

7. If a woman married de facto to one 
whom she knows to have unoiher vrife, 
executes a deed as hit wife jointly with 
him, she is bound as a feme sole, especi¬ 
ally as to creditors, Anstie v. Mason, 

3 Anst. 833, 

And see p. 118, ante. 


XXX>V> Further Dikkctions. 

1 . Pi^tion to set down a cause fur fur¬ 
ther directions, or such further order as 
the Court should think fit, dismissed, 
though the parties could not proceed; an 
inquiry before the Master being 8«ndered 
useless hy tbe event of a verdict upon an 
issue directed, and further directions hav¬ 
ing been reserved til! after trial and re- 
fiort. Dixon v. Olmius, 1 Ves. J. 153. 

8 . Plaintiff may set down the cause 
for further, directions at the same time 
that be excepts to the report. 

Yeo V. Frere, , > , 

Bowerbank v. Collemseau, j ® 

3. A cause -may ^ set down for fur¬ 
ther directions, or upon the equity reserv¬ 
ed vhefore .the X-ord Chancellor, or the 
Master ipf tbe Rolls, without regard tu 
tl^ direuoMtunce where it was beard ori- 
l^ifwlijr*. Pemberton v. Pemberton, 

il Ves. 53. 

; 4», A «iMMexaBRot he set down for fur¬ 
ther directions on a a^arate report; an 


order on a separate report must be souj^t 
by petition. Fan Kamp U. BeH, 

* 3 Mad. 430. 

5. Where causes in the Court of Ex¬ 

chequer are set down for further directions, 
a copy of the decree and the Master's re¬ 
port, and the mandatory part of the de¬ 
cree, must be left at the Chief Baron's 
chambers two days before the bearing. 
General Order, 7 Price, 630. 

6 . On the return of the certificate of 

commissioners appointed to ascertain 
lands, it is the practice in the Court of 
Exchequer to set the cause down for fur¬ 
ther directions, and not to move to con¬ 
firm the commissioners’ return, nor to 
file cxccpiions. The Dean of Hereford 
v. IluUett, 6 Price, 331. 

7 . Upon further directions a question 

decided by the M-asier was opened, with¬ 
out any exception : all tbe circumstances 
appearing by the report. ’ Adams v. Clax- 
ton, 6 Ves. 226. 

8 . Upon further directions the Court 

may give interest, though the question of 
interest was not reserved by the decree. 
Goodj/erev. Lake, Amb. 584. 

Creuze v. Hunter, 2 Ves. J. 164 , 

S.C.Creuze V. Lowth, 4 Br. C. C. 316. 

Sammes v. Rickman, 2 Ves, J. 36. 

9 . Where an administratrix under tbe 
usual decree for uti account attempted to 
support her discharge before the Master 
by forgery and fraud, tbe Court upon pe¬ 
tition and' further directions, directed an 
enquiry as to balances in ber bands from 
time to time, and a computation of inter¬ 
est thereon. Parnell v. Price, 

14 Ves. 502. 

XXXVI. GuABDiAir. 

1 . Commission to assign a guardian, 
on affidavit of tiie danger of bringing tbe 
infant into Court. Duke of Marlborough 
V. Duchess of Marlborough, 

1 Dick. 74 . 

2. Testamentary guardian was as¬ 
signed guardian for an infant abroad, to 
answer and defend the luit. Lord How¬ 
ard V. Lord Abergavenny, 

1 Dick. 31. 

3. An infant defendant abroad cannot 

have a guardian assigned to put in Iits 
answer on motion, but a commission roust 
issue for that purpose. Tappen v. Nor¬ 
man, 11 Ves. 563. 

4. A guardian will not be appointed 
after the marriage of the infant^ nor die- 
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charged because of the marriage: the 
Court Boraetiioes, though larely, removes 
a testamentary guardian; but if be misbe¬ 
haves, orders regulating his conduct are 
frequently made. Roach v. Garvan, 

1 Ves. 160 . 

A. Where a married woman was ap¬ 
pointed guardian of an illegitimate child, 
the Court ordered payment of money to 
her upon her separate receipt. Wallis 
Cvmpbell, 13 Ves. 517. 

6. Reference to the Master, t<> inquire 

whether the plaintitr’s late father had ap¬ 
pointed a guardian for the plaintiff; and 
if not, that the Master shor'd approve of 
a proper person to be appointed guardian 
of the plaintiS (an infant). Bettesworih 
V. Bettemorth, 2 Dirk. 729. 

7. The Court, after doubting, granted 

an order to appoint u guardian <if the 
plaintiff (an infant) on filing the bill, and 
before the defendant had apj jared. Ben- 
ileton V. Mackrory^ 2 Dick. 736. 

8. Order appointing a guardian for an 
infant defendant, on motion of the pluin- 
tiff, Williams y. Wynn, 10 Ves. 159- 

9. Order for a guardian and mainte¬ 
nance for infants upon ill treatment by 
their father, Whitfield v. Males, 

12 Ves, 492. 

10. A guardian may be appointed upon 
petition without suit. Ex parte Salter, 

3 Br. C. C. 500. 

Ex parte Burchell, 3 Atk. 813. 

Mellish V. He Costa, 2 Atk. 14. 

1J- The proper application to change 
a guardian is by petition. Ex parte thc^ 
Earl of llchesier. 7 Ves. 348. 

12. Where a testamentary guardian 
has taken the trust upon him, and acted 
(.s guardian, he cannot be removed with¬ 
out filing a bill; but where such guardian 
declines to act, it is the same as if none 
had been appointed; and a new guardian 
be appointed by rootioii on petition. 
(BKeefev. Cas^, 1 S. & L, 106. 

IS. A petition for the appointment of 
a- guardian to consent to marriage must 
be pursuant to the stat. 26 Gen. 2. c. S3. 
{marriage act). Ex parte Becker, 

1 Br. C, C. 556. 

And fee In re Woolscombe, 

1 Mad, 2l3.-» 

14. Where a fislber by his will nantes 
guardians for bis natural . children, the 
Cout^ will appmnt them goarthans *itfa- 
out a<reii»'ence to the Master. Ward v. 
St. Foal,. gBr.C.Cfi85. 

Fisikm V. Fecftktim, . .SCmc, 4i$. 


15. The guardianship of daughters 

determines by marriage, otherwise of sons. 
Mendes v, Mendes, 1 Ves. pi- 

16. The costs of a petition for uiainte- 
nanoe are to be allowed the guardian in 
his account. Ex parte Thomas, 

Amb. 146. 

17. Where there was a joint guardian¬ 

ship, and disputes arose as to the place of 
residence of the infants during a vacation 
from school, petition by one of the guar¬ 
dians for leave to take the infants to 
Scotland was refused, as the Court would 
never make an order to take infants out 
of its jurisdiction. Momtstuart v. 
Momtstuart, 6 Ves. 363. 

And see further, p, 219» ante. 


XXXVII. Heaminc.. 

(tf) Setting donn Caitse for. 

1. A cause may be referred for irregu¬ 

larity in tbe setting down, after a decree. 
Page v. Page, Mos. 44. 

2. Application that a cause may be 
set down on an early dav must be by peti¬ 
tion. liolicrfs V. Hanley, 

' 1 Br. C. C, 56 . 

3. A plaintiff cannot set down a cause 

until after publication is passed, unless 
it be enlarged at iiie instance of the de¬ 
fendant, and so as not to hinder tbe plain- 
tiffs setting down the cause, Yale v, 
Bolland, 2 Dick. 493. 

4. The plaintiff, after having obtained 
an order to enlarge publication, but before 
the time for publication had expired, set 
the cause down for hearing, and issued 
subpoenas to hear judgment. This was 
held to bo irregular, and the subpoena or¬ 
dered to be quashed, and the cause struck 
out of the paper. A cause cannot be 
regularly set down before publication 
without a special order. EMia v. King, '' 

4 Mad. 126. 

5. A cause cannot be set down in tbe 

same terln in which a rule to pass publi¬ 
cation is given, ouless by consent. Lord 
V. Genslin, 5 Mad. 83. 

6 . The wtum of jibe postea on an issue, 
is a setting down of tbe cause for heariog: 

the Court will not grant an applicar 
tion to exclude it fat a time from tbe 
paper oi causee. MMel v, Rabbetta, 

1 Price, S6S. 

7 « Whii^ a' cause set down as a short 
caaK, occupied a considerable 'time in 
argument, ^ Court ordered it to be post- 
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poned till after the BhA||^ causes; and in 
future buch causes will be restored to tbeir 
places. Walker v. Mam, 

1 J & W. l {«). 

8. No cause in the Coui t of Lxebe- 
quer can be put luto the papei of twelve 
till alter the leluin the Stibpana to 
hear judguieoi. Gintral Order, 

7 I’lice, 56o. 

(i)0/ Cameh or Pctittoii'-. 

1. A bill WAS bt ought to estiblivlia 
will, Aud execute the trusts, and upon an 
issue dliected, a verdict was lounditi U\oi 
oi tbt will, th cdUbt runiiiig on upon the 
equitj reseiscd, it appealed ibt lru‘t‘ 
wtie all executed ilu Court ihou^bt 
such a bill sho lid not have been 
bioUj,l)t to dlT'iring, and dismissed it 
with to'ts. Rut this \i AS ie\tr‘eJ upon 
u rtlit uing Matlai \ Whfah> 

Q Du k 80 j. 

2, II tlie iiAiiie of A parly is m tde ust 
o< oy tl r soIiLitoi without nio ktiuuledge, 
b( cannot insist upon it at the h aiiiig, 
as a uason for not going into the inat'ti 
of till pelition. I X parlt Stuikiif 

2 Cox, 283. 

3 ^ delenuaiit his no light to object 
to a cause being heard at dn> tiuipafttr 
it has been set down tor hetiing, it being 
HI the discietion ot the C'tiurt to dinct a 
cause to be advanced upon but!ici''nt alle¬ 
gation. Hoyle V. Lnuty, 

1 Mer. 382. 

4 Wiietber in the case o( an iiitant 
plaintid, the cause can bt bea.d on bill 
and answer— Quare. Ctnidtll v. lafloik, 

3 V.A B. 19 

5 Private bearuigs arc always on the 

consent ut both parties. In the mattir oi 
Lord Portsmmdh, Coop lOb. 

6. When defendant does not appear at 
the hearing of the cause, and on the usual 
affidavit a decree is obtained, and it is 
afterwards moved to set down the cause 
Sgain, the Court will direct a particular 
day on which it is to be heard. * Margra- 
vme of Anspach v. Nogl, 1 Mad. 313. 

19 Vcs. 573. 

7. A bill for disatfvery ought not to be 
brought to a hearing. Anon, Mos. 185. 

8 . Nor a Mil to perpetuate testimtmy 
unless it also prays relief, and then the 
defendant may set it down, to have it dis- 
mUwd. Fttughan, v. PUxgerald, 

1 8.% L. Sl6. 

9 . A Muie not in the pi^r was al¬ 


lowed to be called on for the purpose ol 
proving a will, tlie proper ofheer having 
come up from York with the original foi 
that purpose, and being detained in Town 
at gieat expense, in the cxpectaticn that 
the cause would have been in the papei 
Anon, 4 Mad. 271 , 

10 A cause cannot be heaid agalusl 
some of several d« feudants in the absetu e 
of the lest, although it is not intended to 
pioreed against them: the bill must first 
he formally dismissed as to them. Rum- 
ncyv,Mo)gan, 4 Pi ice, 200 

xxxvm. im vm 

(a) MaiiUt/Kincc Jot. — {l)Whcri aOvaiu 

1 The Cum t ulowed mainlenauce out 

of a trust estate lecovercd by a decree, 
tbougb no provision foi maintenance wav 
expressed in the tiust. Tnulefidd v. En- 
ulchcld, 2 Vein. 230. 

2 \nd inamtenauce will be allovvcd 
out of a legacy to a child, chargtd on 
rtal estate, and payable at twent\-one, 
where It is vest!d, and no devise over, 
iltliough nodirrctioti m the will ioi inaiii- 
leiiaiice ilaniy v liatxeu, 

, 2 P. W. 2J. 

3, Whtie a leg icy is given by afatlui 
to a child, though the legacy is not pay¬ 
able till a future time,*yel the Couit al¬ 
lows inteicst by way oi maintenance 
(jtienx Hilc/ui, 1 Atk. 507 

Ilearlt v Oieenbaitk, 3 Atk. 710 

4 Maintenance allowed an infant out 
of Ihf produce ot the lesidue of personal 
estate, bequeathed tiy bii, father, where 
the w ill directed tlie interest to accumu¬ 
late t II he attained twenty-one, md it he 
dud before twinly one, the wbole given 
over, and the will was silent as to uiaiti- 
tenance Molex.MoU, I Dick. 310. 

5. Maintenance will not be allowed 

out of legacies to children, given over in 
case of their deaths undet twenty-one, 
w itbout consent of the legatee over. Imt- 
man v, Gtcen, 10 Ves 48. 

6 . Testator directed maintenance for 

his sons during minority, and foi his 
daughter at twenty-one, or marriage, and 
gave her a legacy in case she should at¬ 
tain twenty-one, payable at, and to cany 
interest from, tltot time: Having married 
at eighteen, the Court allowed her maiu- 
temmee for the interval between her mar¬ 
riage and coming of age. Chamlnrs v. 
Qaidtm, 11 Vm 

ooo* 
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7 . LegHC}' from & parent to a child, 
payable at a future day: maintenance a1* 
lowed, though notdirectinn in the will as 
to interest. Chambers v. Go/dwin, 

1 1 Ves. Q. 

8. Residue bc(^eathed to infants with 

survivorship an»ong them, in the event of 
death, under the age of twenty-one: 
maintenance, not being directed by the 
will, was refused by the Court, there 
being a limitation over, upon the death of 
all under twenty-one, to their sister, who 
took no other intcre'^t in that fund, though 
a distinct legatee by the same wiil. Ex 
parte Kebble, 11 Ves. 604. 

9 . The cases, in which the Court have 

given maintenance, liavc been where the 
fund being given to the children with sur- 
vivorehip among them, their interests and 
the chance of taking the whole as survi¬ 
vors were equal, ami no other person in¬ 
terested. Jliid. 

10. Where the Court can be satisfied 

that the fund is clear, maintenance will 
be allowed, pending the account, to re¬ 
siduary legatee, but nut if be is an account¬ 
ing party. Warter v.-, 13 Ves. 92 . 

11. Maintenance will be allowed a- 
gainst a direction for ac^muiutiou, in 
those cases only, where it is for the bene¬ 
fit of the infants, and the chance by sur¬ 
vivorship is equ.^, and no other interest, 
to lake efiect upon any contingency, will 
be defeated. Errat v, Barlow, 

14 Ves. 202. 

12. Maintenance was allowed in the 

case of children and grandchildren, though 
the interests were contingent, with refer¬ 
ence to the case of survivorship, and 
an accumulation directed, and no express 
authority for any application during mi¬ 
nority, except for the yoanger children 
surviving the eldest, in the event of 
bis death under twenty-one, without issue. 
Fairman v. Greeny 10 Ves. 45. 

13. Devise to an infant grandson at 
twenty-one with accumulation in the 
mean time, with similar hmitations, in 
case of his death under twenty-one, to his 
sisters. Their father being dead, having 
left all his property, which was consider¬ 
able, to his wife, who married a person in 
low circumstances, maintenance was de^ 
creed, without an inquiry whether it wak 
for the benefit of the infants, the Court 
judging of that, Greenwell v. Greermell, 

5 Ves. J 94 . 

14. ' Residuary bequest to a very large' 
amount in favor of infant grandchildren, | 


payable at twei|j|^'-one or marriage, with 
survivorship, (he interest to accumulate 
and be paid with the capital; and in case 
of the death of all before the time of pay¬ 
ment, over to their mother absolutely. 
The father's income, though coii-siderable, 
bearing'nd proportion to the fortune be¬ 
queathed, and there being several tbiKhen, 
tlie Court directed niaintpnunce,'ta1i'ing 
the consent of the mother. S. C., 

6 Ves. 1.95. 

15. Where the testator was grandfa¬ 
ther to the legatees, and the will contained 
a direction to apply so much interest as 
might be necessary for maintenance and 
education, and the residue to accumulate, 
and, subsequently to the death of the te.s- 
talor, the father had left the legatees con¬ 
siderable property and a provision for 
inainlenance : the Court confined the d.- 
leclion in the first will to so much only 
as should he necessary for mainteiia.ice, 
after all other appropriations for that pur- 
|) 0 se had liceii exhausted. liauliiis v. 
Gold!rap, 5 Ves. 440. 

if). Maintenanre will not be allowed 
upon legacies by a grandfather to his 
grandi bildren, if given over in the event 
of death under twenty-one, and although 
the .'a^ier n)ay not be of ability to mtun- 
taiii the legatees. Errivglon v. Chapman, 

12 Ves. 20. 

And see Houghton v. Harrison, 

2 Atk. 330. 

17 . Maintenance decreed to grandchil¬ 
dren out of the fortune bequeathed to 
them by their grandfather, though no 
direction for it is in the will, and the pa¬ 
rents living, hut not of ability to main¬ 
tain the infants. Collis v. Blackbuiii, 

9 Ves. 470 . 

18. Maintenance out of interest of a 
legacy to grandchildren, ** when the 
youngest should attain twenty-one," re¬ 
fused. Lomax v. Lomax, 11 Ves. 48. 

19 . Generally, where the father is suffi¬ 

ciently competent, the Court will not al¬ 
low maintenance for an infant. Jack- 
son V. Jackson, 1 Atk. 515. 

Butler V. FreeMan, 3 Atk. 60 . 

2p. But where there is an express di¬ 
rection for maintenance, the Court will 
decree an allowance wit^t any regard 
to the ability of -the father. Mundy v. 
Farl Howe, 4 Br. C. C. 223. 

Hoste V. Pratt, 3 Ves, 730- 

21. A <^otber married to a second 
husband ia^. not obliged to maintain the 
children o(.the first, but is entitled to an 
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allowance out of tbeir f^unes. BUlings- 
ley V. CrUthct, l*Br. C. C. 268. 

22. Maintenance of an infant allowed 
on petition without suit. 

Ex parte Thomas, y\mb. 146. 

- Whitfield, 2 Atk. 315. 

- Kent, 3 Br. C. C. 88. 

‘ - Salter, 3 Br. C.* C. 500. 

-— Myeracough, 1.I.&W. 151. 

Sec furthiT p. 227, ante. 


(2) Amount tif. 

1. The nminteiiancc of an itifaul must 
be in regard to his absolute interest, and 
not t,o any contingency, until it actually 
lulls in. Chaplin v. Chaplin, 

3 P. \V. 368. 

2. Money expended tor tlie mainte¬ 
nance and education of the infant shall 
be allowed out of a small legacy given lo 
the infant, though it bieaks into the [irm- 
cipal. Barlow v. Grant, 1 Vern. 255. 

3. Maintenance fat a child can be 
charged only out of the interest of its for- 
lui.e. Beasley v. Magrath, 2 S.Ac L. 35. 

4. Where the Court will allow inaintc> 

iiunce, and the iiihtiits have been iituiii* 
tained since the death of the testator, 
the present practice is to allow the main¬ 
tenance for the time inist. lieeves v. 
Brymer, i) Vcs. 425. 

Sherwood v. Smith, 6 Vcs. 455. 

Lissoii V. Shaw, i) Ves. 285. 

Coliis V. Blackburn, 9 Ves. 470. 

5. Mainlcnanct was allowed for time 

past, where the trustees had power to 
apply dividends fur muintenance with the 
approbation of the parents or the survi¬ 
vor, hut by the death of the trustees, or 
their lie t having acted, their discretion 
had not been exercised: an inquiry was 
directed whether it would have been rea¬ 
sonable and proper in the trustees to ap¬ 
ply any and what part of the dividends, 
having regard to the situation, circum¬ 
stances, and ability of the father, and the 
fortune of the children. Maberlg v. Tur- 
ion, 14 Ves. 4yy. 

6. When younger clnldren are unpro¬ 
vided for, and the eldest an infant, ei^ity 
will make «u..h an allowance to the elclest 
as to enable him to maintain all the chil¬ 
dren. Harvey y. Harvey, 2 P. W. 22. 

Ltmoy^,. The Duke of Athol, 

2Atk.444- 

...JPefre y. Pftri, 3 fiak. 511. 

Humat-y* 2 Oi^k. 602. 

f lBr.Q.C. 179, 

■7. So also vtrhere a parent "is in dis- 


* 

tressed circuiiistonces, the Court exercises 
a liberality in the allowance to the infant, 
to enable him to suppoit bis pment. 
Hooch V, Garvaii, l 60 . 

8. Increase of mainlenunce beyond 
that prescribed by the will ordered under 
circumstances; the infants being entitled 
to the fund absolutely among them, yis. 
a daughter to u portion at tweiiiy-one, and 
the sons to the residue, with survivorship. 
Aynsxvorth v. Pratclutt, 13 Ves. 321. 

Sec further p. 227, ante. 


(b) Marriage of. 

1. When inlants under the care of the 
Court are upon a treaty of marriage, liie 
Couri refys it lo a Master to sec whether 
till’ setllenient proposed is i>roptT, and if 
iiu[)iope(’, the Court will not give the 
iiifiiiit leave to marrv. Snitth v. Smith, 

3 Atk. 305. 

2. .Application to approve of the mar- 
liage of an infant, under the statute 26 
G. 2., the testamentary guardian being in 
parts b(' 3 ’<>iid the seas. Slake v. Blake, 

2l)ick. 459. 

3. The form of an oroer giving leave 
lo a male infant to many, after reference 
lo the Master, lo consider if the proposed 
match acre proper, and to approve of 
urticle.s. The Earl of Plymouth v. Lewis, 

2 Dick. 801. 

4. A guardian appointed upon petition, 

to consent to the niairiuge of an infant 
orjihan without properly. In re Wools- 
combe, 1 Mad. 213. 

And sec \i, 1.64, and Div. LXXXIII. pos^. 


(i) Trustee under stat. 7 Anne, 

1. 'I'hoiigh the infant were not a trustee 

within the statute of 7 Queen Anne, the 
purchaser was ordered to bold and enjoy, 
till the infant attained twenty-one, and 
then to apply that he might convey. 
Chandler v. Beard, 1 Dick. 392, 

2. Iufant*i'eportcd not to be a trustee 
within the statute of 7 Queen Annei Lord 
Chancellor thinking, he was, ordered him 
to convey. Ex parte P.cnton, 

1 Dick. 394. 

3. The mortgagee of a mortgage in fee 
dying intestate, and his heir being an in¬ 
fant, and one of bis next of kin, and 
consequently in titled to a share of the 
naortgage money, the Master would not 
find him to be an infant mortgagee, with¬ 
in the statute of 7 (^ueen Anne, for that 
he was not, as he conceived, a mere 





naked , mertgageei: bat the Lerd Cban- 
ceiktr, upon its sbiniding over for consider- 
atiiMn^ was clear he was amor igageewithio 
tbe,iwst, and directed him lo convey- Ex 
parte Carter, 2 Dick. 609- 

4. VVheie a trust to be executed vests 

in an infant, he doth not come within the 
statote of 7 Queen Anne, to enable in¬ 
fants to convey, but he must be decreed 
to convey, on a suit for that purpose. 
Riggs V. Sykes, 1 Dick. 400. 

5. An infant, the surviving life in a 

bishop’s lease, not beneficially interested, 
held lo be an -infant trustee, within the 
statute of 7 Queen Anne. Ex parte Hodg¬ 
son, 2 Dick. 737. 

6. An infant trustee, within the statute, 
being tenant in tail, was ordered ^n suffer a 
recovery. Ex parte Smitkf Amb. 624, 

'7. The statute 7 Anne, c. 19, does not 
extend to implied or constructive trusts. 

Ex parte Vemm, 2 P. VV- 549- 

Goodwyn v. Lister, 3 P. W. 386. 

8. Infant trustee will be ordered to con¬ 
vey under the stat. 7 Anne, c. 1 9, tbtjugli 
the trust estate is abroad. 

Ex parte Fennilfeau, 2 Dick. 569 . 

Bosanquef, 2 Dick. 540, 

, Frosser, 2 Br. C. C. 325. 

- Andersm, 5 Ves. 240. 

Evi-^nv, Forster, 8 Ves. 96 , 

9 . The conveyance under the slat. 7 

Anne, c. 19, must be to the pcisons ubsiv 
lutely entitled, or as they shall appoint; 
but an infant trustee is never ordered to 
convey to a new trustee, upon trusts to be 
executed, without a bill. Ex parte Ander¬ 
son, 5 Ves. 240. 

1 0. The order under the stat. 7 Anne, 
for a reference to the Master, as well as 
for the infant to convey, must be on peti- 

' tion, not on motion. Evelyn v. Forster, 

8 Ves. 96 . 

See further p. 226, ante. 


{A) Lessee under slat. 29 Greo. 2, c. 31. 

1. It was referred to the Master to en¬ 
quire, whether the infimt lessee was with¬ 
in the act of the 29th G. 2. and if he were, 
whether it was for bis benefit to surrender 
tbejiibld lease, and take a new one. Ex 
parjte Swc«», 2 Dick, 74 ^. 

(e) Suits on beha^ of, 

1. Where, after decree in a suit on the 
behalf of an infant, the procheia emy died, 
the Court, upon petition of the de^dant, 
order^ that the mfant should,, in ten 


days after notice^ -af^iata new pxoohem 
amy to prosecute the suit, or that defend¬ 
ant should be at UtMuty to name a proper 
persoi} for that purpose. Lancaster v. 
Thornton, J Dick. 346. Amb. 398> 

2. Wkeie there was a suit in Chancery 

on the belialf of an infant, and another 
in the Ecclesiastical Court, open a sug¬ 
gestion that the suit in Chtmeery was not 
for the infant s benefit, it was referred to 
the Master, and upon bis report against 
the suit, it was disinihsed. Da Costa v. 
Da Costa, 3 P. W. 140. 

3. Reference to the Master to enquire 
which of two suits, brought in the name 
of an infant; was most proper to he pro¬ 
ceeded in. Owen v. Ourn, 1 Dick. 310. 

4. An infant may, by prochein amy, call 

his guardian to an account even during 
his minority. F.yre v. Cmnfrss Shaftes¬ 
bury, 2 P. W. 119, 

5 . A suit may be brought on the b 'talf 
of an iufaiit in venter sa mere, as to stay 
waste. Musgrarce v. Parry, 2 Vern. 7H. 

6. The prochein amy ot an infant should 
be a person of substance, Ijecrase he is 
liable to Costs. Anon, 1 Atk. 570. 

But sec Anon, 1 Ves, J. 410. 

7 . After answer the plaintiff is not 
comi'elied to change the next friend, on 
affidavit that she is worth nothing, and 
could not be found t ill after answer, but con¬ 
tradicted by the next friend, swearing to 
^44 a year : defendant ought not to have 
answered, but should have said h« could 
not find her Anon, 1 Ves. J1.409. 

8. An infant suitor is bound by laches 

in tfae suit. Lord Shipbrooke v. Lmrd 
Uinchingbrook, 13 Ves. 396- 

See further ante. 


(y) Suits and Decree agaifist, 

1. Where lands are given to A. and 

his heirs, for three lives, and A.'dies, his 
heir takes as special occupant, and not 
by descent, and therefore shall not have 
his age,, nor the demur of parol; hot 
where laud in fee descends, tfae parol shell 
demur, as well in ^uity as at Ikw. Chap¬ 
lin V,, Chaplin, 3 P. W, .36#. 

2. Though tfae uffmt practice wfbr the 
parol to’demur tin tfae ii^nt come of ago, 
yet where it ts for hi» into’esit that the 
estate should be sold, endt'esiailikeaM, 
there was a trust to be performed, aad 
the Court eotdd see to a proper app^ealfion 
of tfae too&ey, Lord Har^eke decreed 
a sale, biit di^fored at the same time he 
did* not mean by this direction to break 
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in o|>on tbe.nile of the parol demurring. 
Uvedak v. Uvedalt^ 3 Atk, 117* 

Jnd&ee'^.3,B\, antCt 

3. Heir at law by bis answer admitted 

the will, but died before the cause was 
brought to bearing, and left an infant 
heir; and by a bill of revivor the infant 
was made a defendant, and the suit revived: 
it was held, that the will must be proved 
per teste* against such infant heir. Slee- 
man v, Sieeman, 2 Dick. 787* 

4. Bill by creditors of testator; after 
they had examined their witnesses, they 
discovered that the heir at law, supposed to 
be dead, was living; be was thereupon 
made a defendant, publication not having 
passed was enlarged, and liberty given to 
the heir at law, who was an infant, to 
cross'fxamine plaintiff’s witnesses, and 
fur plaintiffs to read the depositions already 
taken against him, and also to be at 
liberty to re-examine their witnesses as 
against the infant. Austen v. Hinton, 

1 Dick. 280. 

а. Upon a decree against an infant, 

unless cause shewn within six months 
after he comes of age, the infant may 
answer, make a new defence, and ex¬ 
amine witnesses anew. Sir John Napier 
V. Lady E^nghmn, 2 P. W. 401. 

4 Br. P. C. 340. 

Fountain v. Caine, 1 P. W. 505. 

б. It is a motion of course, for the de¬ 
fendant, after he comes of age, to be at 
liberty to put in a new answer, or amend 
bis answer put in whilst he was an infant, 
if he has a day by the decree, to shew 
cause after be comes of age. Anon, 

Mos. 66. 

7. If an infant is plaintiff in the original 
cause, and defendant in the cross cause, 
and has six months after he comes of age, 
to shew cause against the decree; he may 
amend his answer, or put in a new one, but 
cannot put iu a new bill, or amend his for¬ 
mer. Ibid, 

-8, I'he Court enlarged the time for a 
defendant to shew cause after came of 
age, why the decree should not be made 
absolute) ‘^iil the plaintiffs in the first 
cause put in an answer to a bill pf dis¬ 
covery >fae filed against them, after he'^came 
of age. Trejif^ v. Cotton, Mos. 203. 

^ A dsem^wt, agaimit an infant, is 
an absolute decree; and when he comes 
of n|^j*lbe cannot set it aside by original 
for fraud and eoUasion between 
the pfefotiif and hts guardian, but he may 
am^ bis answer, ^ file a bill of dis- 
mvery to that end. Ibid, 306'. 


10. It is a good cause, why m decree 

should not be made absolute against an in¬ 
fant after he comes of age, that be has 
put ill a new answer. Ibid, 313. 

11. An infant defendant, before be 
comes of i^e, may apply to put in a bet¬ 
ter answer, where it is probable be may 
not be able to command the same vnr 
dence when be is of age. Bennet v. Lee, 

_ 2 Atk. 532. 

See further p. 230, ante. 


XXXIX. Inporbiation. 

1. The Prince of Wales may file an 
English information of intrusion, by his 
Attorney-General, for lands parcel of the 
Duchy of Cornwall. Attorney General to 
the Prince of Wales v. Sir John St.Aubyn, 

Wigb. 167. 

2. Any persons, though the most re¬ 
mote in the contemplation of the charity, 
may be relators in an information. 
Attorney-General v. Buckaall, 

2 Atk. 328. 

3. But there can he no decree upon an 

information for a charity, if the relator 
has no title. Attorney General v. Oglen- 
der, 1 Ves. J. 246. 

4. In an information at the relation 

of a lunatic, the Court will order, on 
motion, that further proceedings in the 
cause be suspended till a proper relator be 
appointed, who will be responsible for 
costs of the suit. Attorney-General v. 
Tyler, 2 Eden, 230. 1 Dick. 378. 

5. A new relator to an information, 
named in the room of a deceased relator. 
Ati>-mey~Gcneral v. Powel, 

1 Dick. 355. 

6. An information cannot be amended 
without the sanction of the Attorney- 
General. An information so amended 
was ordered to be taken off the file with 
costs. Attorney-General v. Fellows, 

1 J. & W, 254. 

7. I'he Attorney-General may at any 
time amend a revenue information. At¬ 
torney-General V. Henderson, 

3 Anst. 714. 

8. Whether a case of an information, 
filed by the Attorney-General, where the 
defendant has put in his answer, and the 
Attorney-General has not replied, or 
otherwise proceeded, for three terms, the 
defendant may, on motion, obtain an or¬ 
der that he may go without day—Q««re, 
A motion made for such an order was di r 
reeled to stand over to abide the result oV 
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a search for precedents. Attorney-Gene¬ 
ral V. E^ton, 6 Price, 85. 

9 . It IS 9 general rale, that an informa* 

tion on behalf of a charity shall not bedia- 
missed, though the relief prayed is wrong, 
but that the Court will decree the establish¬ 
ment of the charity. Attorney-General v. 
Scott, \ Ves. 417 . 

10. But the rule holds only in cases of 

private chau'ities, aud not where they are 
founded by charter. Attorney-General v. 
Smart, 1 Ves. 72. 

11. And even in private charities, the 
rule holds only iu those cases which the 
Court thinks proper for its interference at 
all; and .where the intormation was alto¬ 
gether improper, it was dismissed with 
costs. Attorney-General v. Middleton; 

2 Ves. 327- 

12. And where the informalibii prayed 
to set aside an election of a perpetual cu¬ 
rate, and to have the grtie'tl right of elec¬ 
tion established, and the evidence did not 
invalidate the particular election, the in¬ 
formation was dismissed with costs; the 
charity funds not being in question, and 
no evidence as to the general right being 
entered into. Attorney-General v. Parker, 

_ 1 Ves. 43. 

And see p. 423*, ante. 

XL InJUSCTION A¥0 PnolIIBlTION. 

( 0 ) Obtaining Injunction, 

1. The general prayer for relief will not 
extend to an injunction, which will not 
be granted unless expressly prayed for. 

Davile v. Peacock, Barn. 27. 

Savory v. Dyer, Amb. 70. 

And see Jesus College v. Dlounie, 

3 Atk.26‘2. 

2. In the vacation the Court will grunt 

an injunction upon petition'itid affidavits. 
Smith V. Clarke, 2 Dick. 455. 

Nichols v. Kearsly, 2 Dick. 645. 

Pulteney v. Shelton, 5 Ves. 260 ,(a). 

S. In the vacation, or in very pressing 
cases, the Court will grant an injunction 
upon petition, but the order will be con¬ 
fined to tbe injunction. Mayor of Lon¬ 
don v. Bolt, 5 Ves. 130. 

4. Order, in the nature of an injunction 
to restrain the tenant of a lunatic’s estate 
from committing waste, inade upon peti¬ 
tion wilbmit suk. In the matter^ Creagh, 

1 B. & B. 108, 

5. An iojunction willinever be granted 
upon a biUaod affidavit, to stay «iy pro^ 
clings at law, till the defendant |H«ys a 
dedinm, or is in contempt. An injunc¬ 
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tion upon a dedmuts must never be granted 
coneerning the possession, but only to 
stay proceedings at law. Anon, 

< 2 Free. 6. 

6. Upon an attachment for want of 
an answer, or defendant’s obtaining an 
order for time,the plainuffbecomes entitled 
to the common injunction, till answer or 
further order. Cousins v. Smith, 

13 Ves. 167 . 

7 . But an injunction obtained pending 
a demurrer is irregular. S- C. 

13 Ves. 164 . 

8. After a plea put in there cannot be 

a motion for uti injunction till the' plea is 
argued; but the plaintiff bad leave, if the 
plea should be overruled, to move at tbe 
same tune for an injunction. Humphreys 
V. Humphreys, 3 P. W. 396. 

51 . An injunction issues of course for 
want of an answer to an amended bill, if 
no injunction has been obtained upui -he 
original bill. Anon, Barn. 322. 

Nflthorpe v. Law, 13 Ves,’323. • 

I 10. After appearance, no special injunc¬ 
tion can be moved for without notice. 
Marasco Boil on, 2 Ves. 112. 

11. Kxcept Eomelimes in cases of 
waste. Harrison v, Cockerell, 

3 Mer. 1. 

12. When tbe defendant is abroad, a 
motion for an injunction to stay proceed¬ 
ings at law must be on special grounds. 
Revet v. Braham, 2 Br. C. C. 639* 

13 . plaintiff entitled to an injunction 

on affidavit, as to stay proceeffings at 
law by a party abroad, must state the 
whole of his case, within his knowledge, 
upon the original bill; but after answer, 
upon which he neither moved nor excepted, 
be cannot have the injunction upon a- 
mendment and affidavit. This is tbe 
general rule, subject however to excep¬ 
tions upon very special circumstances. 
Norris v. Kennedy, 11 Ves. 365. 

14. A. sued at law on a policy of in¬ 
surance, which he had made as agent for 
B.: on n motion for an injunction upwi 
affidavit of B.’s residing abroad, semble A- 
must have notice. '‘Beaclxrqfi #. Gordon, 

3 Anst. 686* 

15. An injunction granted in tbe fi^st 
instance to stay proce^iagi.io tbe Spiri¬ 
tual Court. Chandler v. Hmfoyne, 

I Dick. 284. . * 

16 . An injuneiion not grantetii^fore 

answer in a special case on a plin||Hilar 'jt 
right; otborwise in a plain case of ttoite 
or nuisance. Attorwy^GeneriA v,. Dough¬ 
ty, 2 Ves. 453. 
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17 . An injunction to *Uy waste grant¬ 

ed, without positive evidence of title. 
Davies v. Zeo, 6 Ves. 784. 

18. To obtain an injunction to restrain 
waste, the affidavit must set out a parti¬ 
cular title. iVhitelegg v. fVhitelegg, 

I Br. C. C. 57 . 

19 . The Court refused the lujuticiion 

where the title was doubtful. Field v. 
Jackson, 2 Dick. 599- 

Andsee Lowther v. Stamper, 3 Atk, 496 ’. 

20. An injunction granted in trespass, 
although the title was disputed, the de¬ 
fendant not appearing upon notice of the 
motion. Kinder v, Jones, 17 Ves, 1 It). 

21. To entitle a parly to an injunction 
to sta)' waste, affidavit must state bonie- 
thing more than mere apprehension of 
mischief, some act or threat ol the party 
to be enjoined. Hanson v. Gardiner, 

7 Ves. 309- 

Hannay v. M‘Entire, 11 Ves. 54. 

22. As sending a surveyor to mark out 
tttts. \Jackson v,Cutor, 5 Ves. 6'88, 

23. Or if the tenant for life insists 

upon a right to commit waste, and it be 
proved he has none, the remainder-man 
may have an injunction. Gibson v. 
Smith, 2 Atk. 183. 

24. Injunction to stay a tenant in pos¬ 

session, not a party, fiom committing 
waste. Attorney-General v. Duke of Au- 
custer, 1 Dick. 68. 

25. The Court will grant an injunction 
to restrain negociation of a bill of ex¬ 
change, without ,jrevious service of a 
subpoena. 

Patrick v. Bafrison, 3 Br.C. C. 475. 

——— v. Blackwood, 3 Anst, 851. 

26 . An administratrix, after a decree 

for an account, may on motion, without 
hKng a bill, obtain an injunction to re¬ 
strain a cr^itor from suing at law. Pax¬ 
ton V, Douglas, 8 Ves. 520. 

And see p. 241. ante. 

27 . The Court of Chancery will punish 

its own officers, and therefore will enjoin 
proceedings at law for any irregqjarity in 
executing the process of the Court. Bai¬ 
ley V, Devefvaux, * 1 Vern. 269 . 

Dove V. Dove, 2 Dick. 61 9- 

28 . Though an injunction be granted 

to restrain further proceedings 5n mo¬ 
tion, yet Uie Court will not order the de¬ 
fendant to retrace his steps, and to undo 
what may have been done. Ryder v. 
Baiikam, 1 Ves. 543- 

Jlnon, 1 Ves. J. 140.,| 

Dm V, Newdigate, 10 Ves. 192-' 

i 


29 . An injunction cadnot be extended 
to one not a party to the suit. Damon 
V, Princeps, 2 Anst. 621, 

Gadd V. fVorrall, 2 Anst. 555. 

See further, p. 249, ante, and I'it. In*' 
jUNCTiow, generally. 


(5) Obtaining Prohibition. 

!. If a party is sued in an inferior 
Court for matter out of its jurisdiction, 
a prohibition may be obtained from the 
common law courts at Westminster; but 
if it be in the vacation, when such courts 
tire shut, a prohibition lies in Chanceir, 
upon affidavit that the matter is out of 
the jurisdiction, and that the defendant in 
the Court below had tendered a foreign 
plea; but when, upon the face of the de¬ 
claration, the matter appears to be out of 
the jurisdiction, then no affidavit is ne¬ 
cessary. Anon, 1 P. W'. 476 . 

2. All motions for prohibitions mtist be 
grounded on aflidavit, and not suggestion. 
Corporation of IForcester v. Bennet, 

' 1 Dick. 143. 

3 . Noether a prohibition, issued from 
the Court of Chancery, upon an affidavit 
stating merely that the cause of action 
arose out of the jurisdiction, without 
adding that foreign plea was tendered, is 
regular— Queere. Jveson v. Harris, 

7 Ves. 251. 

4 A writ of prohibition may be had 
in the Court of Chancery in the vacation, 
that Court being always open. 

S. C. 7 Ves. 257- 

(c) Fo stay Trial, or, specially, to stay 
Execution, 

1. An injunction in the Court of Chan¬ 
cery stays all proceedings, if before decla¬ 
ration; but if after, it stays execution 
only. Garlick v. Pearson, 10 Ves. 450. 

' 2. In the Court of Exchequer, an in¬ 
junction stays trial, and in the Court of 
Chancery an injunction may be extended 
to stay trial by motion, upon a slight 
affidaviu Nelthorpe v, Lam, 

13 Ves. 323. 

3. Affidavit for an injunction to stay 
trial, need not be particular as to the dis¬ 
covery expected. Farrar v. Lexois, 

2 Dick, 729- 

4. A comnuon injunction for want of 
an answer, was by order extended to stay 
trial; the answer being filed, the Court' 





(tjtk tiael^oii diiielMtrgQd tbs ot^. although 
tbi pUntifl' had oxcepled to the aa&wer, 
thinking the exceptions taken toerely for 
May. Hoyal Extfhange Atsuraace Com-, 
panjf T« Barker, 1 Dick. 7 2. 

5. After injunction diesolved upon the 
mmts, motion to stay trial of ejectment 
titt full answer to the amended bill, refused 
with costs. Lady Markham v. Dickenson, 

1 Ves. J. 30. 

6. Injunction to stay trial cannot be 
granted till after the common injunction 
to stay execution is obtained. Wright v. 
Brcmt, 3 Br. C. C. 87. 2 Cox, 232. 

7. Plaintiff entitled to move for the 
common injunction, to slay execution, for 
want of answer, cannot in the ffrst in> 
stance move for the special injunction to 
stay trial. Garlick v. Pearson, 

10 Ves. 450. 

8. Defendant having obtained judgment 
at law, a motion for a special injunction, 
toiestrein his suing out execution, which 
he would be entitle to do before a cum* 
moD injunction could be obtained, refused; 
the Court never granting such special in¬ 
junctions, but ill cases where the plaintiff 
has bad no opportunity of obtaining the 
common injuaetiou. FranMyn v. Thomas, 

3 Mer, 225. 

The Court refused to extend an in¬ 
junction to stay trial upon motion made 
during the assizes, at which tbe action 
was to be tried. Blacoe v. Wilkinson, 

13 Ves. 454. 

10. Where a party applying for a com¬ 
mission to examine witnesses abroad, ap¬ 
pears, from the nature of the case, to be 
entitled to it, tbe granting an injunction 
to stay tried till the return of tbe commis¬ 
sion, is no more than a necessary conse¬ 
quence. Nichol V. VtreUt, 

4 Br. P C. 416. 


And see p. 242, ante. 


* (d) Stromg. 

1. Injunction served, and copy deliver¬ 
ed ; the party serving is not bound to de¬ 
liver the iojunction itself to be compared. 
Waodaard v. Kmg, 2 C. C. 203. 

2.. InjonctitHa for wuit of an answer 
dissidved, becanse not served for several 
months after «Mwer cune in. Mmce v. 

' l^k of England, Kd.4S. 

$. Where thekjasetioa was to'restrain 
eomkntdcntion wmiva wnnl of Court, 
ter £rc||d(uw Bttenajdie to serve the orddr,^ 


service at the house, which appeared to be 
tbe last place of abode, though appareutly 
shut up, was ordered to be good service. 
Pearce v. Crutchjivldt 14 Ves. 206 . 

And see p. S50, ante; and Div. LI., 
post. 


(e) Breach of. 

1. Though an injunction be irregularly 
obtained, it ought to be obeyed, or the 
party is in contempt. Woodward v. King, 

2 C. C. 203. 

Partington v. Booth, 3 Mcr, 149' 

2. A proceeding against a prtiliibitiuii 
irregularly issued, is a contempt; the party 
ought to apply to the Court to supersede 
it. Iveson v. Harris, 7 Ves, 251. 

3. An injunction is not binding upon 

a person not u party to tbe suit. Iveson 
v. Harris, 7 Ves. 256. 

Gadd V, Warral, 2 Aii^. 535. 

4. Where the plaintiff" is tt^en bn 
legal process, though in breach of an in¬ 
junction, the Court will not discharge 
him: the course is to punish for the con¬ 
tempt, Willis V. Daniel, 1 Anst. 36. 

5. Where a party is taken upon legal 
p'oeess, after an injunction obtained, b^ul 
before notice given of it, the detaining 
him after notice is no contempt. Ibid. 

6. It does not excuse a party proceed¬ 

ing at law after injunction, that it was 
not sealed; for where a party or bis soli¬ 
citor have been present on an order for 
an injunction, they will be bound, although 
it be not sealed. A^, 3 Atk. 567. 

7. Contempt, by breach of injunctiou, 
by persons who were present in Court 
during the motion for the injunction, 
though absent when the order was pto- 
nouDced. Osbdme v. Tennant, 

14 Ves. 136. 

8. An injunction against proceeding 
at law extends to preventing a mit against 
tbe sheriff for not paying over money le¬ 
vied imthe original suit, before injunction 
issued. Bolt v. Stanwt^, . 

* «^An«. 556. 

But see Iteson v. Harris, 

7-Ves. 257. 

9. A proceeding upon a bail bond in 
the Marsbalsea Court, assigned, according 
to tbe praeftes of tlat Court, to one of 
its officers, is not a proceeding i^insl a 
prohibition restruning tbe originnl action, 

as to kcur 8 contempt. Ivesm v. 
Hnrris, 7 Vet. S51. 
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10. 'A conimon injuDCtion to stay pro¬ 
ceedings al law lioes not stay proce^ings 
in the Ecclesiastical Coort; bat whether 
the same nile holds as to proceedings in 
the Court of Admiralty— Quare. Anon, 

1 P, W.SOl, 

Tiavile v. Peacock, Barn. S8. 

Mactumara y, Macguire, 1 Dick. 223, 

(/) Dksolmg, 

1. Irregularity in obtaining an injunc¬ 
tion, is net waved by applying for lime to 
answer., Travers v. Lord Stafford, 

2 Vcs. 2(K 

2. But if the defendant puts in bis an¬ 
swer, and then moves to dissolve the in¬ 
junction, this waves an irregularity in 
obtaining it. Docile v. Peacock, 

Barn. 27. 

3. The Court refused to dissolve the 
injunction till all the defendants had an¬ 
swered. Rowerfft v. Donaldson, 

1 Fow, Ex. Prac. 286- 

4. The Court refused to dissolve the 

injunction, where the answer confessed 
the acts of waste charged. Packington 
V. Packingtott, I Dick. JOl, 

Attorney-General v. Burrows, 

1 Dick. 128. 

5- C. Anon, 3 Atk. 485. 

5. Injunction cau^e stood over at the 
hearing for want of parties; the injunc¬ 
tion not dissolved, nor receiver appointed 
on motion without special case of waste; 
but the plaintiff compelled to speed the 
cause. Price y.lVilliams, lVea,j.40I. 

6. The replying to an answer, the 
serving a suipana to rejoin, and giving 
rules t< produce witnesses, will nut pre¬ 
vent a defendant from moving, upon bis 
answer, to dissolve an injunction, unless 
cause. Moliiieux v. luard, 2 Dick. 684. 

7. On motion, at the last- seal after 

Trinity Term, to make absolute an order 
ntvt, to dissolve an injunction, the plaintiff 
cannot have time till the next day of mo¬ 
tions. Upon the usual undertaking to shew 
cause on the merits, hut was permitted 
to shew cause during the petitions. Ro¬ 
binson V. W^rdell, 5 Vcs. 552. 

See Q Mad. 258. 

8. In the Court of Exchequer the de¬ 
fendant cannot, upon exceptions being 
overruled, move to dissolve the injuncUou, 
without a previous order for that pur¬ 
pose. —~ v. Dvbarry, I Anst. 255. 

g. Nor in the Court of Exchequer caU 
the defendant,uponademurrer to the pt ayer 


of injunction bung allowed, omve to dis¬ 
solve the injunction without the previous 
order. Hnrst v. Tlutmas, 2 Ai»t* 5t5. 

10. Where an injunction is obtained for 

want of an- answer, and an answer is af¬ 
terwards hied, but the defendant do&s not 
move to dissolve the injunction till two 
terms have elapsed, and the bill has been 
amended, yet the injunction may be dis¬ 
solved u|>on motion of course. Patton 
V, Pantm, 3 Anst. 651. 

11. If a defendant’s answer is reported 

insufficient, and be is served with an order 
to amend the bill, and for time to answer 
the amendments and exceptions at the 
same time; he must answ'er both before he 
ran apply to dissolve the injunction that 
had been obtained on the original bill. 
Mayiie v. Ilochin, 1 Dick. 255. 

12. If a plea is ordered to stand for an 
answer, the defendant cannot move to 
dissolve the injunction absolutely, but only 
«jst. Osborn v. Cowper, Mos. 198. 

IS. Where, after a ^verdict, a common 
injunction is obtained for want of an an¬ 
swer, the defendant being out of the king¬ 
dom, an order may be obtained that the 
money recovered be brought into Court, 
or the injunction be dissolved. Sherwood. 
V. IVhite, 1 Br. C. C, 452. 

Acton v. Market, 2 Br. C. C, 14. 

Cotes V. Lindsay, 1 Dick. 352. 

14. But the motion must be made upon 
affidavits, in answer to the material alle¬ 
gations of the bill. Culley v. Ilickling, 

2 Br. C.C. 182. 

15. But where an injunction was ob¬ 

tained before a verdict, and till the an¬ 
swer of a defendant residing abroad, the 
plaintiff is not compellable to bring the 
money into Court. Scholbrcd v. Mac- 
master, 2 Anst. 366. 

16. Second answer, put in pending ex¬ 
ceptions to the first, is sufficient to ob¬ 
tain the usual order to dissolve an injunc¬ 
tion. Knox V. Symmonds, 1 Ves, J. 87. 

17* Exceptions filed are an answer to 
amotion to dissolve ati injunction; and 
any subsequent delay must be the subject 
of a special application. Goodinge v, 
JFoodhams, 14 Ves. 536. 

18. Exceptions filed nunc pro tunc will 
sustain an injunction. Ibid. 

ig. No exceptions can be taken to an 
infant’s answer, and therefore in such case 
cause against dissolving an injunction 
must be upon the merits according to the 
answer, and in this case, though the an¬ 
swer was manifestly insufficient, the in- 

ri»p* 
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jonctioit was dtssolved. Comm v. Smith, 
> / 13’Ves. 1€4. 

30. A reference uf the answer far iii|» 
pertinence is good cause against dissolving 
an iajanctian. I'itker.v, Bayley, 

IsVcs. 18. 

•i^HUrst V. Thomas, 2 Anst. 591. 

DoHcey v. Browne, 4 Mad. 237. 

21. Mution to refer tfae answer for im¬ 

pertinence allowed as cause against dis¬ 
solving an injunction, but upon the terms 
of procuring the report in a week. Good- 
inge V. Woodhams, J4 Ves, 534. 

22. An order for dissolving an injunc¬ 

tion will be made absolute, notwith¬ 
standing the plaintiff is a bankrupt, un¬ 
less he shews cause; bankruptcy being no 
abatement. Anon, 1 Atk. 26'3. 

23. On a commission to examine wit¬ 
nesses in India not being returned in two 
years, the Court will dissolve the injunc¬ 
tion. Penney v. Edgar, 1 Anst. 27f). 

24. Where the injunction is granted 

upon an amended bill, the defendant may 
l>efore answer move to dissolve upon affi¬ 
davits, in reply to those upon which the 
injunction was granted, Vipan v. MurU 
lock, 2 Mer. 479* 

25. In the Court of Chancery in Ire¬ 
land, where an injunction is obtained for 
want of an answer, defendant may dis¬ 
solve it by giving the rule to dissolve, and 
the second rule in six days after, which 
shall be absolute without further order, 
unless plaintilf files exceptions in four 
days, or moves, on equity confessed, in 
eight days, or on the first day of motions 
afterwards, notice of such motion having 
been entered with the registrar; and all 
such motions shall be listed, and culled on 
at the sitting of the Court on such niotion- 
day. General Rule, 1 S, & L. 9* 

26 . Injuiiciiuu raised pending notice of 
a motion for a dedimus is dissolved of 
course on the dtdimm being granted. 
McMahon v. O’Brien, 1 S, & L. 237, 

It is irregular to file an amended 
bill without leave, after an order to conti- 
nueein injunction, on the terms of speed¬ 
ing the cause; but in this case the amend¬ 
ment being material, and such as the 
Court would have allowed, and the plain¬ 
tiff offering terms which tended to pre¬ 
vent delay, the injunction was continued, 
plaintiff paying the costs of defendant’s 
motion to dissolve it. tFthh v. Hannan, 
' •_ 2S.&L.516, 

, See further p. 244, ante. 


(g) Reviving^ 

Where the injunction bps been dis¬ 
solved qpon the merits, or for want of 
shewing cause, and the plaintiff amends, 
and defendant obtains a dedimus to take 
his answer, this will not entitle the plain- 
tifi' to another injunction , but, o^ comiR„ 
in of the answer, he must move upon the 
merits. A$ion, 3 Atk. 494. 

2. If an injunction has been dissolved 
upon tlie merits, the plaintiff cannot, on 
amending the bill, have another injunction, 
as of course. Lingham v, Timk, 

1 Anst. 188. 

Travers V. Lord Strafford, 2 Ves. 19* 

Amb. 104. 

3. Nor upon filing a supplemental bill. 

Tracers v. Lord Str^ord, Ibid. 

4. In the Court of Exchequer, the 
common injunction having been dissoUed 
upon coming in of the answer, th plain¬ 
tiff filed a supplemental bill. The Court 
refused a motion, as of course, for an in¬ 
junction, the defendant not being iu con¬ 
tempt, though the tipie for answering was 
expired. Gadd v. Worral, 2 Anst. 553. 

5. An indictment, for perjury in the 

answer, being found by the graud jury, is 
not a ground for reviving an injunction, 
Cluphum V. White, 8 V'es. 35. 

See further p. 247, ante,. 


XLI. Interest. 

* 

(a) Where Payable—{}) On Debts: 

1. Simple contract debts, though liqui¬ 
dated by the Master’s report, do not car¬ 
ry interest. Beclf 'ord v. Coke, 

I Dick. 179. 2 Ves. 116 . 

Creuze v. Hunter, 2 Ves. J. 157- 
4 Br. C. C. 3 i6. 

2. Under a trust term created for pay> 
ineut of debts, simple contract debts do 
not carry interest. Barwelt v. Parker, 

2 Ves. 363. 

Earl Bath v. Earl Bradford, 

' 2 Ves. 587, 

JJoyd V. Williams, 2 Atk. 108. 

Barn, 2'24, 

Shirley v, Earl Ferrers, 1 Br. C.C.41; 

3. But otherwjise'if a trust term for the 
payment of debts is.creifled by deed, from 
which an intentidn to pay interest can 
inferred; as if the debts be ann^ed by 

of schedule, Barwell v. Packer, 

2Ve8.’‘363. 

’4. Aiprovisloti by will for of 

interest of dehU, held not .to a 
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* 

dAt by tinipk CioptiBcU Tait v. Lord 
Nortkakkt . 4Ve»<8’l6. 

5. De^ie in trnst to sell and apply the 

money to and ^moog such persons as the 
trustees in their discretion sfanulil think 
had or have any just or indiapatable de¬ 
mand upon A. at his death, ui each in 
equal degree and proportion, according to 
the principal sum, so far as the money 
would extend, the securitiM to be deliver¬ 
ed up, but the money to be given and re¬ 
ceived in no other manner than as volun¬ 
tary bomity: the fund being more than 
sufficient, is liable to interest of bonds to 
the extent of the penalties. Aston v. 
Gregory, G Ves. I51- 

6. Interest given in equity for a simple 
contract debt, as 'at law, fur every debt 
detained, either by the contract or in da¬ 
mages. Craven v. Tickell, 1 Ves. J. 63. 

7. If interest would be given at law in 

the shape of damajges, the party claiming 
against the assets in equity shall have the 
sum he could have recovered at law, 
Dornford v. Dontfurd, 1 2 Ves. 1 QQ, 

8. Where there is a written instrument 

promising to pay at a given day, interest 
is given from such day; and where the 
instrument is payable on demand, as a 
promissory note, interest is given from 
the day of demand, l/yton v. Lord Fer¬ 
rers, 5 -Ves 803. 

p. So also in the ease of a written un¬ 
dertaking to pay a sum ascertained, by 
instalments, the instalments in arrear 
bear interest; Parker v, Hutchinson, 

3 Ves. 133. 

Countess Kildare v. Hopson, 

4 Br. l\ C. 550. 

10« But interest will nnt be given upon 
notes payable at au uncetlain day or upon 
shop debts. Parker v. Hutchinson, 

3 Ves. 135. 

11. At law no interest .subsequent to 

the judgment can be recovered without a 
fresh actio&,'Wbicb may be brought for it, 
Creuzc v- Hdnter, 2 Ves. J. l 62 , 

' And set BfCdford v. Coke, 1 Dkk. 181. 

12. No;- interest is to be allowed upon 
ajwjtgment .on aue.ts * juando acciderint. 
DesehiOtpsy, Vanneck. 2 Ves. J. 716. 

13., ‘No interest is idlowed upon a judg- 
ment ihi ^ McoUnt before a Maatw; nor 
^ idterMt eufoputed upon a judgment in 
an acti^iuppp a judgment at law, Des- 
oAdnnp 2 Ves. J. 719. 

CrcKse V. Hunter » 3 Ves. J. l63. 

,4Br.C.C.3l8. 

; y. Edtyardt, 3 Anti, 804. 

' bond and judgment 


assipied, interest tiMwt4Nii'<iiicola|rd to 
tbe date report, so as not to exceed 
the penalty.' Sharpe v. Earl Scarborough, 

3 Ves. &6T. 

15. No interest is given upon a bond 
bqrond tbe penalty. Gibson v. Egerton, 

1 Dick. 408. 

Tew V. Earl Winterton, 

3 Br, C. C. 489- 1 Ves. J. 451. 

KniglU V, Maclean, 3 Br. C. C, 496 . 

JJoyd V. Hatchet, 2 Anst. 535. 

16 . Except under special circumstances. 

Clarke v. Seion, 6 Ves, 411. 

17 . In bankruptcy, inteiost upon a 
bond slops at the date of the commis¬ 
sion, unless there is a surplus ; in which 
case, debts bearing interest receive sub¬ 
sequent interest. Butcher v. Churchill, 

14 Ves. 573 . 

18. Lessee, being evicted, recovers 

judgment against executors of lessor, 
upon covenants for quiet enjoyment, and 
the judgment is assigned. This is a debt 
by specialty, and tbe assignees are enti¬ 
tled to interest. Earl of Bath v. F.arl vf 
Bradford, 2 Ves. 587* 

ip. Equity will allow interest upon a 
gross sum laid out by one merchant for 
anntber, though there was an account cur¬ 
rent between them. Omkhund v. Barker, 
Kidg. Ca. T. IJardw. 285. 

20. In a long unsettled partnership 

account, rendered intricate by tbe neglect 
of a party, he shall have no interest on 
tbe balance when settled. Boddam v. 
Byley, 1 Br. C. C. 239, 

Affirmed on Appeal, 4 Br. P. C. 56l. 

21. 'i'be balance of a stated account 
shall carry interest; it will do so.between 
merchant’s accounts. Bavwell v. Barker, 

2 Ves. 365. 

22. The balance of a mutual account 
being merely a simple contract debt, does 
nol.carry interest. Borret v. Goodere, 

1 Dick. 428. 

23. It has been tbe constant rule of 

Courts of Equity in Ireland, that where, 
by a general and national cidaiuity, as a 
rebellion, nothing is made out of lands, 
which are a fund for tlie payment of in¬ 
terest, no interest shall run during the 
continuance of such calamity. Basil v. 
Atekeson, 4 Br. P. C. 5<>2. 

Arid tee pp. 80,253, ante; and for In¬ 
terest io Mortgage Accounts, p. Slo, ante. 


(2) On Legacies. ■ 

1. A legacy payable at a future day, 





nrtwrwily. UUi^'y.WUttimi\ I 
e Mc 4 ^krD«fd4< ’ 
2. And no particular time of 

paytnmt H direct^, unkM’tbt lej^y be 
specffir^ inte^etft wifi be given enty from 
tiie end o( a* year after tbe testator's 
death, which n tiid time of payment, and 
a direction' to pay as soon as possible 
mafcea nd difftfence. Webster v, Hale^ 

8Ves.410. 

But see Spurmy v> Glyvn^ 9 Ves. 483. 
S. And although the l^aey is given 
to infants. The exceptions to tbe rule are,- 
where tbe infant is the '‘blld of the testa¬ 
tor, iind therefore has a light to demand 
maintenance, and where it clearly appears 
to have been the testator’s intention to 

f ive interest in Uie meantime. Heath v. 
’4frfy, 8 Atk. 109 . 

Tytrelly. TyrrelU 4 Ves. 1. 

4. So a legacy from . parent to a child 
bears interest from tbe death of the tes¬ 
tator, without acgard to the time of pay¬ 
ment. Orkkett V. Dotby^ 3 Ves. 13. 

5. But tbe rule for giving interest be- 
jfere the day of payment will not apply, 
Where tbm is otherwise a provision equal 
to the proper maintenance of the child. 
Xodg V. Lons, 3 Ves. 286 («). 

jtud tee Mitchell v. Bower, 

3 Ves. 288. 

' 6. A legacy from an unde to a niece 
lo be paid* at twenty-one, or marriage, 
does not carry interest before the time of 
payment. Crickett v. Dolby, 3 Ves. 10. 

7 . There is no exception in favor 
of a wife as for a child, to the .rule, that a 
legacy does not bear interest before it is 
payame. ^'^/V. Robinson, 12 Ves. 461. 
IMmdet V. Lowndes, 15 Ves. 301. 
8.' And it the legacy be given by a pa- 
vent to his child, at twenty-one or mar¬ 
riage,' and the .child has no other provi¬ 
sion, the Court will give interest by way 
Of mafotenance, though tbe legacy is not 
VBifod. Heidh Vi Perry, 3 Atk. 102. 

' ^ Wbe^er a legacy to a grandchild, 
payable upon a contingency or at a future 
day. Shill Cliriiy IpteiMt as in the case of 
a child—-Qtfwre. Btrington v. Chapman, 

12 Ves, 23. 

10. Legacy jirmn a parent to his child, 
payable tn Jutikfyi ITliiMfitetiance is given 
generally, it shall Carry interest, hut if tm 
aflntiai Shbrless ihtm the inteieitf is ^Ven 
for maintenance, tlf« infant Shall have no 
more. t^fiek*ttv*Do^‘ $Vi». Vf* 

11. CcfostructioB of a vi^ill: Interest of 
legacy ^frora death of testator, on the ma¬ 


nifest intent at to m^emnics. ficefo 
/ord vi Tobhif 1 Ves. 308. 

12 . Whets a legacy depends op 4 #n a 
.cofittagMii^i the intermediate'iBMrest be- 
'tweSa tbOwtath of tiw tenant for ]ifr^ and 
tbs COfTtingeiicy happCOii^,' does; hot 
follow'the principal, hnt feUs into tbe fo> 
sidue. S^wev.^an^, 

4Br.C.C. 144. 

13. Where tbe legacy is payi^e at 
twenty-one, and the Iqpstee dies an infant, 
bis executor shall not have iotmsst, al¬ 
though' he may have to wait till the 

• legatee would have been twenty-o^e. 
Cricket v. Dolby, 3 VeO. IS.' 

14. Testator directed tbe residue of his 

personal estate, subject to the payment of 
legacies, annuities, debts, and funeral ex¬ 
penses, with all convenient speed to be 
laid out in real estates, to be settled in 
strict settlement; and that tbe interest of 
such residue should accumulate and be 
laid out in lands, to be settled in like man¬ 
ner. Various ■circunistancei having de¬ 
layed tbe collection and investment of the 
personal estate, the tenant’ for life was 
held entitled to the interest from the end 
of a jiear after tbe death of tbe testator. 
Situell V. Bernard, 6 Ves. 620. 

And see, as to the time when the interest 
of tenant Jbr life shall conemence, p. 419, 
ante. 

15. Devise upon trust, by demise, sale, 
or mortgage, or by rents and profits, to 
raise and pay with all convMtieot qpeed 
after the decease of tbe devisor, a sdm, 
and subject thereto upon other trusts: in¬ 
terest decreed at 4 pw: cent, from the 
death. Spurway v. Glytm, 9 V«. 483. 

16 . Interest for the rents and profits of 

an estate is never decreed. Corstttess Fef 
rers v. Earl Ferrers, Far. 2 , 

■ ,, S. 

I See further p, 283,,anfo, 


(^) Ots Anhuitiei, 

l.\Vheie, for tbe payment of an ennnity 
or rent charge, tb^rC'iiC addWhfdnfry 
or some iwnalty npon lbemlmtor,i.wMch 
he must noder^' if cued «tlwW,tiiOCem'fe 
in giving relief wULdecfC#‘#iO«^tigtor 
to pay'^be arremt and kstiChlf'’ tit* 
time dorii^ wbidt payment 
Ctmtea FerrertVi BsH 

t. A right of eotiy is 
entitle tointaritiknpyR the 

' Orrean m hfo-anauil^wiiBsft hc^hsisis^ 
tu«d^ entered^ and ts in foSsedlidti m the 
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«tate» cbtffgwi tvlth theaiiWiitr j io tfcrt 
casi tfee^ert will not oblige Min to quit 
the postossirti, till ibe grarttor ttilo#S him 
interest fof the ar«sr$ duak- holAam ♦. 
Ctmtniifg, f'' SAlk. Ali. 

^ Interest wtH be aJlowisl on ttw ar- 
rtors of «n eSMiuhy secnfed by recogiii* 
ssnce. l^eeatt v« SheweUt 

< Gilb.E.R.142. 

4«vItitereBt will not be given upon the 
arrtiHllSf ah annuity, though secured by 
bond,.^^ in bar of dower. Tew v. Earl 
Wint^t&n, 3 Ur* C. 48®. 

iVes. J. 451. 

5. For intertsl upon arrears of annuity, 
in bar of dower, some contract for inter¬ 
est up«»n forbearance is necessary; dis¬ 
tress of the annuitant, or that she bor¬ 
rowed money, are not sufficient. ItM. 

6. The Court refused to give interest 
upon the arrears of a jointure, altbiwgh 
the funds were sufficient, and the join¬ 
tress put to great distress by the delay of 
payment. JOuke of Bedford v. Coke, 

1 Dick. 178. 2Ves. Il6. 

{,Ciled), 2 Ves, J. l66. 

7. Where a jointress was prevented by 

an injunction from obtaining payment of 
the annuity, she was decre^ interest at 
4 per cent, f^rooi the filing the bill. Mor¬ 
gan V. Morgan, 2 Dick. 643. 

And tee O’Donel v. Browne, 

1 B. A: tf. 262. 

8. The arrears of annuities held not to 

bear interest, although charged upon land, 
and were not paid out of the rents and 
profits, because possession was taken by 
mortgagees, and although one of the an¬ 
nuities was given in lieu of dower. Crevze 
V. Hunter, 2 Ves. J. 157. 

4Br.C.C. SI6. 

B^al V. Brereton, 1 Dick. 278. 

S. C. ^non, 2 Ves. 661. 

9. Intel cst ii not given Upon arrears 
of maintenance, any more than -upon ar¬ 
rears of a jointure. Meltisi v. Mellish, 

14 Ves. 516. 

. W V’pon j^chase-Mon^, 

1. TbU ftdviuittge 'a purchaser receives 
^tbu exfiArtton M lives has never 
beelr ^nsldered inequity,, as a reason fur 
'jiis:^yiD^ilAareston bis purchaseNnoney. 
TheCdIfrtf'in hiwirdttig Inoetost, never re- 
l^i^rds thee^cutibnel' articles fur tbe pur*- 
cbas^'lmt the time of cXecuthig the con- 
#eyiMiieb8j‘«ttftd even theft the parcbaser 
l&KlI pay iDtortot oft^ frutti tbe^titne tbe 
j^ipisiua is delivered; SkfitU v. Blount, 

■ Mf. twUi • 3 Aik. 636. 


Ai A pordMtsur pt^apfti. of 

his purchase-mon^ sbitB pay teiereit* 
CkUd V. Lifrd Abmgdm, 

lVe%J,94* 

Dmy v, Bdurher, 2 Atk. 490. 

3. It is a general fide &at a porcltaser, 

let into possession of tbe rents and profits, 
shdl pay interest for (he purchase-money} 
there may be an exception, but it must 
be a strong case, and clearly made ontt 
and where, during tbe delay octasionedby 
difficulties as to the title, the pnrcfaase- 
hioney was appropriated and unproduc*- 
live, but without express nbtice thereof 
to the vendor, the purchaser wfts, fto4. 
withstanding, held liable to interest. 
Powell y. Martyr, 8 Ves. 146. 

4. A purchaser taking possession Witb*> 
out a conveyance sbail pay interest, 
though the money was to be paid on a 
particular day of tbe execution of tbe 
conveyance, Fludyet v. Cocker, 

12 Ves. 23. 

6. Purchaso>money remalDing in the 

E urcbaser’s hands to pay off incain- 
rances shall beat interest. Hughet v. 
Kearney, 1 S. A L. 134. 

6. Where a party, upon opening bid¬ 
dings of a sale before the Master, makes a 
deposit which is invested in the public 
funds, be wilt not be entitled to the divi¬ 
dends between the times of making tbe 
deposit, and completing the purchase; 

I but he will be allowed interest upon tbe 
deposit, at 4 per cent. Doyley v. Coun¬ 
tess Fowls, 3 Bt. C. C. 33. 1 Cox, 206. 

7. Where tbe premises sold consisted 
of a leasehold farm, and three years of the 
term expired pending the dispute, the 
Court allowed the vendor interest ua the 
purchase-money. JDyer v. Hargrave, 

10 Ves. 505. 

8. A purchaser of a future interest 
after a term, shall not pay interest nr an 
increased price for a part of the term 
elapsing before the purchase is cmnpleted, 
unless tbe delay be by bie fault. Orew- 

sock v, Smiti, 3 Aast. SJT* 

‘ - --- 

>^nd see further, p.460, post* 


{$) By Aecouating Patties, 

1. Where a contract ».,ict aside upon 
equitable grounds, it is dtoreed as tbe re¬ 
demption wi ft mortgage, and therefore 
interest is given upon the purchase-money. 
Gwytinev. Heaton, 1 Br.€. C. 1. 

HronUey v, Uolldnd, S Ves, 6]0. 

■' 7 V'es. 3. 
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9, Wb«r* a pivchaae was set aside as 
Ireudakut, an aeciMat of tlia reats and 
profits was decr^ with io^i^, and &o> 
nual re^ Qoidd v. Oheimt 

' ■ 4 Br/P« C. 202, 

And tee p. 2^t ante* 

3. Where trustees or executors keep 

mon^ in their hands in breach of trust, 
they shall pay intoest. Tew v, Earl JVin- 
terionf 1 Ves. J. 452. 

JSewton V. hemctf 1 6r. C. C. 359. 

4. Agents or trustees, if they neglect 
to account properly, or if they violate 
their duty, mil be charged with interest. 
Eearse v. Green, 1 J. & W, 135. 

5. Attorney or ecriv^enpr receiving mo¬ 
ney, and giving a note to place it out at 
intopest, is bound to do so, and be will 
not be discharged from paying interest 
for such money, unless, having placed it 
out on security, he delivers tlie security 
over to bis client or customer, and such 
security, and interest due thereon, is ac¬ 
cepted. Barwett v. Parker^ 2 Ves. 3fi4. 

6. In an account decreed against an 
agent, the Court refused to give interest 
further back tbam tbe time of filing the 
bill, upon tbe ground of long acquies¬ 
cence. Beaumont v, Boultbee, 

1J Ves. 360. 

7* And where the agent, by desire of 
his principal, kept large sums in his bands, 
for which he was to be responsible from 
time to time, and duly accounting, he was 
held not to be liable to interest, alliioogh 
be employed tbe money. Lord CAedworth 
V. Edwards, . 8 Ves. 48, 

And see Earl Hardwicke v. Vernon. 

14 Ves. 509. 

8* But where a steward or rweiver, 
being called upon for bis accounts, wil¬ 
fully conceals money received by him, 
it shall bear interest, arsd notwithstand¬ 
ing length of time, and death of the ac* 
coualing party. ^rlMardwickev.Ver- 
noff, . 14 Ves. 504. 

9 . There is no difference between the 
im^ied contract of trustees, assignees, 
and executors, cmd that of a receiver or 
agent, who is bound faithfully, diligently, 
and accurately, to account, at least when 
called upon, tmd not to suppress, conceal, 
or overcharge: and a Receiver, for breach 
of such duty, will be liaide to interest . 

S.C. 14 Ves. 510. 

10. Wh«’e Uw testator gave a li^cy to 
each of his exeeutortj, asM direct that 
they iftiosdd ai^ derive auyaidveiitage Ikom 
.keeping oMmey in thmr bs^s wltiiout ac- 
couatntg lor legal iittefest, ibd exetutor 


was decreed to pay interest upon all sums 
; received by him, while in las hands, and 
tbe Master to make balf-yearly rests, 
Raphael v. Boehm, 11 Ves. 92. 

11. Where there was a direction Ibr ac- 

: cunidlation, and tbe executor, with mon^ 
in bis hands, became bankrupt, bis estate 
was charged with interest at 5 per cetu. 
and half-yearly rests. Dornford v.^pofn- 
j'ord, ]2Ves^]27- 

12. Tlie brother of a lunatic and com¬ 

mittee of tbe estate bad managed it during 
nine years before the commission, and 
made considerable savings: be was or¬ 
dered to pay interest upon tbe sums re¬ 
tained, although, as be alleged, he had 
made no use of them. Ex parte Chum- 
Icy, 1 Ves. 156. 

And see further as to the liaiilify of Ex¬ 
ecutors, pp. 209, 2\0,ante; of lieccivers, 
p, 401, and Div. LXVI, post; and of 
Ass^nees in Bankruptcy, p. 6‘5, ante. 


(5) At what Rate payable. 


1. The general rule of the Court of 
Chuncery is to give interest at 4 per cent, 
and that because money is generally to be 
bad at Ibat rate, but the rule is not iii- 
VPrialjle. Lewis v. Freke, 2 Ves. J, 511. 

Treves V, Townsend, 1 Br.C.C. 386. 

1 Cox, 53. 

2. A* power to charge a sum in gross 
implies a power to give any rate of in¬ 
terest; and the rule of the Court to give 
4 per cent, interest applies only where no 
rate is specified by the party having the 
power to fix it. Lewis v. Ercke, 

2 Ves. J. 507. 

3. Where no interest is given by tbe 
will, the general rule is to compute interest 
upon legacies at 4 per cent, and from the 
end of one .year after the testator's death; 
except where interest is given by .way of 
muntenance. SitweUr. Bernardp 

6 Ves, 520.. 

Bourke v. Ricketts, 10 Ves, SS3. 

4. And tbe rule bolds notwithstanding 

tbe fund out of which the legacies are' 
paid produces mOira''tfaan 4' pa* cent.;. and 
tbe interest will not be increased by thC 
effect of appropriation.. SUxmUji, Beru' 
ntird, 6 Ves. 526. 


5. A l^acy payable at twen||f^ 0 j^; 
with 5 per cent, rntaust^ wi^ asf^ired' 
after the legatee attained his ' 

asngnee recovered the !|egacy«'^ 
per cent, interest frinU the rii]M,n.>bwaine^ 
payabte.^ Davm‘ ' ’ ’ 
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C, Where by loarriage eettlement a sum 
was set apart, as portions for younger 
children, and 2 per cent, allowed for 
maintenance, and such portions were in- 
creas^^by the will, the Court refused to 
allow hwre than 2 per cent, interest upon 
the additional portions. Long v. 

|| 3 Ves. 286, (ff). 

7. Where interest was given for a ship 
aud cargo, wrongfully taken by the defend¬ 
ant in the Indies, Indian interest was allow¬ 
ed, deducting the charge of the return. 
Ekins\,Kast [iidmCompan^, I P.W. 107. 

Affirmed on appeal^ 2 Br. P. C. 382. 

And see, as to Indian intcnsf, Boddam v. 
Riley, 2 Br. C. C. 2. 

Zowe V. East India Company, 

4 Ves. SC4. 

8. An agent at JVrii's was comimssionnl 

to receive sngais there, and transmit them 
to this count!y; the agent received the 
sugars, but failed to transmit them, and 
died. Ills executors were decreed to ac¬ 
count with interest at 10 per cent, the 
common interest of that place. EMis v. 
Loyd, I Eq. Ca. Ah. 289* 

i). The p1aintifl'’s wite’s tnrliine was se¬ 
cured on estates in Ireland, hut the settle¬ 
ment, and a will, under nhich she took 
a legacy, were exernted in England, and 
all parlies lived here; the money was dc- 
cieed to be paid into Couit with English 
interest only. Phipps v. Earl Anglaea, 

1 P. iV. 696. 

10. A debt, coi traded in England, but 

secured by a bond executed in Irel.iiid, 
shall hear lush interest. Connor v. Earl 
Biltamont, 2 Atk. 382. 

11. Wiieiethe testator lived in the West 
Indies, but described the legacies to be 
stciliiig, Intel est at 4 per cent, only n'us 
given. Malcolm v, Mai Hn, 

SBr.C.C. 50. 

12. Where the legacies were to children 
of the testator, in Jamaica currency, and 
the fund had been kept in Jamaica, carry¬ 
ing Jamaica interest, and then, remitted 
upon terms, giving a profit at least equal to 
Jamaica interest, Jamaica interest was 
allowed from the death of the testator, 
Raymond v BmadhtU, 5 Ves, 199. 

13 The testatoi residing in Jamaica, 
and jiossessing property bo h thue and in 
this country, gave legacies to grandcbil- 
theq in the currency of Jamaica, and 
appointed executors in both countries; the 
legatees were not entitled to Jamaica in¬ 
terest. Bourke v. Ricketts, 10 Ves. S^O. 

\ 4« An administrator having retained 
money ul the uiteslate in his hands, aud 


mixed it with his own, ordered to pay 
interest at 4 per cent. Perkins v. Blsyn~ 
tvn, 1 Br. C. C. 875, 

15. An executor keeping the fund, and 
using it for his own benefit contrary to 
his trust, shall account with interest at 5 
per cent. Piety v. Stace, 4 Ves. 6'20. 

16. Where the executor committed a 

breach of trust by selling out stock and 
dealing with the money, be was chargi-d 
in his account with the sums leceived by 
the sale of the stock from time to tune, 
with interest at 5 per cent, from the 
times they wei*e respectively received. Po- 
cocky. Reddtngfon, 5 Ves. 794. 

17. Where an executor, through ne¬ 

gligence keeps moiny in his bands, heshul! 
be charged interest, but not beyond the 
general rate of the Court, vi/. 4 |>er cent, 
hut in a special case beyond mere negli¬ 
gence, as where he employs the lOoney 
in trade, he shall pay 5 per cent, intei- 
est, It being taken for granted that the 
trade pioduces 3 per cent, at the least. 
Roche y. Hart, llVss. 58. 

18. An executor in trust for infants, 

calling ill the money out upon good secu- 
iity, ut 5 per cent., and keeping large 
balances in his hands, and using it us ins 
own, shall pay interest at 5 per cent. 
Mostly V. TEard, 11 Ves. 581. 

19. Under an agreement to take oft a 
discount of more than 5 per cent, tor 
prunipt payment, the creditor cannot, 
upon delay of payment and failure of the 
debtor, charge mure than 5 per cent, 

I Ex parte Aynswoith, 4 Ves. 6’78. 

I 20. Intciest upon a promissory note 
shall be at 5 per cent. Uiat being the rate 
given by way of damages at law. Upton 
V. Earl Fnnis, 8 Ves. 803. 

21. Upon a hill for specific perform¬ 
ance, which the purchaser resisted upon 
a fair objection to the title, interest was 
decreed upon the purchase-money unpaid, 
at 4i per cent. Cox v. Chamberlain, 

4 Ves. 638. 

Seefurther pp. 63,210, utde, p, 461 ,post. 

(c) Compound Interest, or Interest after 
Report. 

1. Compound interest is allowed where 
there are regular accounts settled from 
time to time, in all cases except that of a 
mortgage: in merchant’s accounts it is 
always admitted on the ground of an 

1 anginal contract, of which the settliiig 
accounts in that way iq evidence, l.e 
put te Campion, 3 Ur. C, C. 4 M>. ’ 
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ll^ Si If copitrarjr |o eourve of tl>e 
Copft to givf interest upon ioVereft. fTo. 
riiig V, 1 Ves. J. 99 . 

3. impound iotereet may be allowed 

in ease of a eoptract for it, either ex- 
prened or to be inferred from the nature 
of the (Mings between the parties, as if 
it is aceor^ng to the usage of tb«r trade. 
Iforgna V. Mather^ 3 Ves. J. 15. 

4 . Though compound interest cannot 

be taken under an antecedent contract, 
yet accounts may be settled even half- 
yearly upon that principle; but there is 
ai> exception as to real securities. Ex 
parte Beoun, 9 Ves. 333, 

5. Compound interest allowed by the 

Court, on sums paid by the tenant for 
life, on remwal of leases. Nightingale 
V. IrOWsoR, 1 Br. C. C. 44C, 

6. Where the mortgagor signed an ac¬ 

count, whereby so much is admitted to 
be due for interest, tb.s will not carry in¬ 
terest, unless the mortgagor by some 
letter or writing under bis hand, agrees 
to make it principal: to make interest 
on a mortgage principal, there must be a 
writing sign^ by the parties. Broan v, 
harh^m, 1 P. W. 653. 

7. An agreement made at the time of 

the mortgage will not be sufficient to make 
future mtfrest principal; but to make 
intcresl principal, U is requisite that in¬ 
terests /hut grown due, and then an 
agreement concerning it may make it 
principal. Lord Ossulton v. Lord Yar~ 
mouth, 1 Salk. 449. 

And see Broadway v. Moorcrqft, 

Mob. 247 . 

8. It is now quite settled, that, as be¬ 
tween the mortgagee and those claiming 
under him, interest cannot be turned into 
piincipal without tbe privity of the mort¬ 
gagor. ilfiftticiw V. Walboyn, 4 Yes. 138. 

9 . Wbwa, under a decree for redemp¬ 

tion or foreclosure, the Master reports 
what is due for principal, interest, and 
co^, if the time for payment is enlarg¬ 
ed, the Court direets subsequent interest 
to be computed upon the Wfaole> sum, in¬ 
cluding costs, fn all other (ases it is in the 
discretion of ihe Court, NetU v. Aftor-^ 
uiy-Gtneral, Mos. 246. 

Bichhmv. Cress, . 3 Ves. 47J. 

10. Under very pUrtieular cirrumstsnces, 

uttewftt w«f dimeted to be computed on 
vamUs eums reported doe, and also all 
arr^rf «f latcu-est wUch had become due 
on otheratmie and on the costs. Bitdc^ 
ham x. Cress, 2 Ves. 471. 


, 11. Interest is computed.by 
ter*s report, upon each debts only as 
carry interest, according to the rate iljey 
carry; and upon farther directions subse¬ 
quent interest is directed only on those 
upon which tbe report has alrsiM^tcom- 
puted interest, but no interest is cbm^t'^ 
on simple contract debts by the repofL or 
by order afterwards. Creuxe v. B^Ur, 

2 Ves. J. 157 . 

4 Br. C. C. 316. 

Signal V. Brereton, 1 Dick, 879. 

S. C. Anon, 2 Ves. ^1. 

12. The executors of a surety shall 
not have interest upon the hflerest of a 
bond paid by them for their principal, not¬ 
withstanding a counter bond fr(Hn the 
principal to save them harmless from “ all 
damages they might sustain on account 
of the non-payment of the principal mo¬ 
ney and interest.” Jtigby v. ^’’'amara, 

2 Cox, 415. 

13. Where trustees pay off incum¬ 
brances with their own money, tbe ac¬ 
count shall be taken with annual rests, 
and each year’s account to carry interest. 
Bradshaw v. Astley, 4 Br. P. C. 505. 

14. ' Half-yearly rests directed to be 
made in taking an account against execu¬ 
tors, who have kept money in their 
hands contrary to tbe directions in the 
will, liaphael v. Boehm, 11 Ves. 93. 

Dornford v. Dornford, 13 Ves. 137. 

XLII. Intsrflbaper. 

1. A bill of interpleader is where two 
persons claim of a tliird the same debt or 
duty. Dungey v. Angove, 

2 Ves. J. 310. 

3. At) interpleading bill ought never 
to suggest a case. Ibid, 

3 Ves. J. 311. 

3. A teuaot cannot itufitaia a bill of 

interpleader against his landlord «o .no¬ 
tice of ^eclmeat by a stranger, undsr a 
title adverse to that pf the landlord* jPifv- 
gey V. Apgooe, 2 Ves. S. 304. 

Btd see East India Cowpmy y. Edwards, 
18 Vet. 376 .,, 

4. To support a bill of iulerplMer by 
a tenant, two ftersoos must ck^m the same 
rent in privity of tenure and contraqt, a^J 
in case 4 ^ mortgagor ^nd mofigi^ee, tms^^ 
tee, ^ndmtdque trtai, Lli0Meyy. A^ ‘ 

^ 3 VjM. h Sllat. 

5. DfloutrFMjtlltiwed to aa iot|iet;plea{^ 
ing b9I by tenants against their landiiuU, ^ 
and one claiming the equitable estade 
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mt in e^tjri tp i«lpefa thc^ltai^ta were 
ho parties! tlbplandlord not iHWing taken 
any legttfste|» by tiistress or 'otberwise, 
and notice of bill tiled not feting 
tbetn, Rumiemd V. PomUt 

Ridg. Ca. f. Hardw. 260. 

6. Tlie rule, that a tenant cannot fila 
an interpleading bUI against bis landlord, 
does not bold wpere tbe question arises 
upon the act of the landlord, subsequmt 
to tbe coimneBcenieut of the relation of 
landlord and tebant. Cowtan v. Williams, 

9 Ves. 107. 

Qarie v. BfM, 13 Ves. 383. 

7. Tbe Court d^pproved of an inter¬ 

pleading bill by a tenant against bis land¬ 
lord, for a som which did not exceed ^10. 
Snntk V. Target, 3 Anst. 529. 

8. Where one claimant seeks a certain 
rent froiir a tenant In possession, and the 
otbir^ Unliquidated damages for use and 
occopation, the tenant cannot make them 
iattfl'plead. , Johnson v. Atkinson, 

3 Anst. 798. 

9. Where one rector claims a modus, 

and tbe rector of another parish claims 
tithes in kind of llic same lands, they 
cannot be made to iuterplcud. IVoolaston 
V. Wrighty 3 Anst. 801. 

10. A claim is a ground of interpleader. 
Langstmiv. Boyblm, 2 Ves. J. 107. 

11. A bill of iiuer|)lcader cannot pray 

an injunction to restrain proceedings in 
ejectment^ because such a bill cannot be as 
to the possession, but must be as to the 
payment of some demand of money. M.et- 
calfv, Hervey, | Ves, 248. 

IS. An executor cannot bring a bill 
of interpleader till after probate; for, till 
probatf, he does not stand in the place of 
the testator, aud has not made himself a 
debtor. MkcheU v. Smart, 3 Atk. 607. 

13. A bill interpleuder, by tbe owner 
of an estate, against the grantor of a rent 
charge out of the estate, assigned to secure 
iuran.oaiW> ^be annihtant, the validity 
ef .tie annai^ being bapeacbed. Thtkc 
dfikilMi V, irUUams, 2 Ves. i. 138, 

4Br. C. C. 29«. 

14-.^ A banker, with whom property was 
depnut^ for safe custody^ refused to de- 
it tq dwier. in pirison, under 
aetwna' brdhgbt aga;tut him as partner 
Kf ; «a h^vdBt house; . tbe 

hlj4ki»' Wa^titqti served with attacbmenta 
by QM&plitilitifti In tite aetiOos, and held to 
i# tMvhir by the o^r: held that be 
“ iaterptead* 

. nedd mil;' baWs comC ipto equity; 


to at law be wpald basi bsf^ 
upen common bail, upqn brining 
posit into Court; and proceedings ip 
action would have been staid till tbe :at> 
taebments were disposed, of by‘tbe owner 
of the property in^lbe name of tbe banker. 
Langston v. Boylston, 2 Ves. J. 101. 

15. To a bill of interpleader there 

must be an atiidavit annexed. Erringtoa 
V. AtlonwySreneral, Bun. 3U3. 

Prac, Reg. 78. 

And see p. 371, ante, 

16. In a suit of interpleader, when a 

trial at law is directed to settle tbe rights 
of the defendants, tbe su^ is ended as to 
the plaintiff, and tnerefore' upon his dealli 
the cause may proceed without a bill of 
revivor. Anon, 1 Vern. 351. 

17. In a bill of interpleader it is not 
necessary that the plaintiff should bring 
the money into Court, unless tbe other 
side require it; but tbe plaintiff sbiuld 
by his bill offer to bring in the whole of 
the demand. Earl Thanet v. Paterson, 

Barn. 351. 

18. The Lord Chancellor thought the 
money ought to be bmught into Court 
upon ihe motion for an injunctipn, and 
tbul the non-payment'of the money upon 
such motion was a good ground for dis¬ 
mission of the bill. Dungey v. A»gorc, 

_3 Br. C. C. 30‘. 

And sec iit. Inyerfleai^eb, pf 253, 
attic. 


XLIII. Interrogatories. 

1. Where the interrogatories suppressed 
as leading were such as many counsel 
might have drawn without an apprehen* 
sioti of their being leading, and tbe evi¬ 
dence was very material, the Court gave 
leave to file new interrogatories to be set¬ 
tled by the Master. Spence y. Allen, 

Pre.Cb.493. 

Gilb. £. R. 150. 

2. Where, in a suit for relief and to per¬ 

petuate testimony, the interrogamnes on 
behalf of tbe defondant, an infant, were 
suppressed as leading, tbe Court gave 
leave to exhibit new interrogatories. Lord 
ArmdeU v. PUt, Amb. 585* 

3. Wher^ a very material inte|rogatmy, 
and one without which the depositions in 
the cause could not bo understood, was 
suppressed as leading, the Court granted 
leave' to exbibit a fresh iqtorrogai^ry. 

Pffjrac,. 3 Anst. 923. 

> 4. After Uie depositions undw' a former 

QQQ* 





w.^d <not Jiu|fer «i^)Uoj^ in^nfogatories 
to t^e exblimited under jk.new one, but con* 
fined tbedefetidaut tothe provUigexliibi^i 
and cr^ss-exalhini^g a peison already «x- 
aiiuuod fur the plaiotUf, but not to exa¬ 
mine any uew witnesses, Banislei/ v. 
P<ns(U, . / 3 Atk. 593. 

9. Notice must be given before you 
cap move to edd new interryigatories fur 
the examiDutinn of a defendant, on the I 
exuminutious before puf in being reported 
iiisuflicient; such an order, obtained on a 
motion of course U irregular, and will be 
discharged. Amm, 3 Atk. fill. 

6, In the examiner’s office, either party 
may, without ajipliculion to the Court, 
exhibit inlerrogatories for further cxaiii?- 
nution of the same, or examination of 
other witnesses, AuJma v. Ihonn, 

Pre. Ch. 38G. Ciilb. K, 11. 42, 

711 But no new iiil rrugatories can be 
exhibited under a commission, without 
an order of Court for tiiat purpose. Ibid, 

Comladc V, Cornish, 2 Ves, 270. 

8. New interrogatories may be exhibit¬ 

ed for the examiiuitiou of new witnesses, 
at anytime before publication, allboiigh 
tbcic has been a joint commission execut¬ 
ed. Lewis Owen, Toth. 112. 

1 Dick. 6. 

Ilajfwardv. Colley, 1 Dick. 43. 

9. ^Vherc parties go before the Muster, 

opon a reference, be is bound to receive in¬ 
terrogatories from both, though one of 
them should not have gone into any proof 
in the former stage of the cause. Hough 
V. lyilHums, 3 Br. C, C. 190. 

10. Wbelljcr after e.xaiuination put in 

to inlerrog'toiies, under a dtcrce for an 
account, the Master run adn>ii further 
iuteriogatoiies u|)(in the ground of mis¬ 
take in those iiist exbtbited— Qitare, 
Lynn v. BuUi, 3 Mad. 280, 

1U Plaintiff exajpioed defendant -'ui in¬ 
terrogatories, before the Muster, pursuant 
to the decree: he shall not exhibit new 
interrogatories, but on special appjlication. 
pro^ly'i* Child, 1 Dirk. 128. 

12. But where by the decree, the par¬ 
ties are to be examined upon interroga¬ 
tories as the Master shall direct, the 
Jllufter. is at liberty to re-examine the 
defendant upon new interrpgatnries at bis 
discretion, un() without an order of Court. 
Cornish v.A^tm, I Dick..^9* 

l examination of an executor, un¬ 
der decree for an account, ought 


*tq contaiiuan i»terj?ogdtoi:y yfltftfaer is' 
indebted to teetotprjtbe )WbJ^^ 0 «a hijm- 
self being assets, ijiherty wa|i, therefore 
.given upon the suggestion, of.cordelendr' 
ant’s legatees, wjthnut.affidavit, ip exhibij;: 
an interrogatory ftir that purpose, Jipt 
go into an account winch must he 
subject of a distinct ImIL, $immm v. - 
Guttcridge, . 13 Ves. 2^2. . 

14, A creditor who proves before the 
Master, against the estate of. an intestate, 
cannot exhibit interrogatories, to Ibe 
plaintiff', to discover the balance between 
him and tlie estate. Bowen v. Wd>b, 

S Anst. 361. 

15. Objections to interrogatories settled 
by the Master must be taken bv exceptions, 
nut by petition. Hughes v. WUliams, 

6 Ves, 459 * 

Iff, General rule of the Court V Chan*'- 
eery in Irelan<i, that jiersonal interrdga- 
tones are to be settled by the IN.asjter, if 
the party to be exuiiuued shall require it. 

1S.&L.178.'. 

XLIV. Issue on AcTion atBaw. 

(a) JFhere Directed. 

1, Courts of Equity have fur many 
I ears past adopted a practice, which baa 
been extremely beneficial to Uie suitors; 
for where they see the dispute between the 
parties is a mere question at law, and 
must be ultimately determined there, i|h 
stead of putting the parties to p. diffuse 
examination of witnesses in equity, they 
have, by interlocutory orders, either di- 
.reeled an issue, or given the party liberty 
to bring an action witiiiii a limited Ume, 
and reserved thej consideration of a|i fur¬ 
ther directions, till after the verdict. 
And after a verdict has been foun<3l,.H has 
been the uniform practice of the Court, 
for the party in whose favor the yerdic^ 
has been obtained, to set down ijbe 
for the further directions rcsprve(l,to.au^ 
interlocutory order. The Ettgi qr 
fret V. &nith, 4 Br. P, C. 

•ill. Where at the hearing of a caqi^ 
a matter, not in* issue, appears, to the 
Court, to go to the very right, the Cwurt 
will sometimes order an 
Tveker, , ‘ . ',2^0,4^, 

3, No issue ought to 
a matter.not fully put'in ifjiMin the 
and therefore, where 
take advantage of a forrei,lui^.|y 
ing without coqseut, aad yil* 





papist or itotat ^io^innc of tM'ni«rriagO, 
the ordel^ ulas .reverted, and the piaiotiff 
left at liberty to amend his bill, by potting 
iti issne in tfad-vaote,- the matter intended 
101)6' tried iti the said issue. ,Filkin v. 
ffill, ' 4Br.P.C’.640. 

•4>. An'issbedt law was directed in a 
matter, where^ the plaintiff had a pro]>er 
action at law, atid was under no impedi¬ 
ment in respect of bringing such action. 
Gilbert. V. Erherlon, 2 Vern. 503. 

5, Upon arguing exceptions, the Court 
will sometimes direct an issue to try a 
fact. Kemp v. Mac/crcll, 2 Ves. 57y. 

6. Issueut law directed, upon a re-heur- 

ing of exceptions taken to a decree made 
by commissioners of charitable uses, after 
that decree bad been twice confirmed, 
Corjnts Christi College v. The Parish of 
.Nttitnfdk, 2 Vern. 507- 

. 7- Where the facts of a case are so ina- 
nifestlv fraudulent, that the whole trans- 
action may be deemed a fraud apparent, a 
Court of Equity ought nut to direct an 
issue or trial at law, IVhife v. Lighll/urne, 
4Br. P. C. 181. 

8. Where it is unlikely that any better 

evidence can be had before a jury, than 
what Is already before the Court, the 
Court will settle a diflerence in damages, 
by way of estimate, without sending the 
matter to be tried by a jury. Lannoy v. 
Werry, 4 Br. P. C. 630. 

9. Whether a party has broken any of 

his covenants or not, is a matter properly 
triable at law; as the damages, (sujipos- 
iug a breu’eb) cannot be settled withunt 
such triisfl, Stafford v. The City of Lon¬ 
don, 4 Br. P. C. 6.35. 

10. In the case of a charity, the most 

expeditious and least expensive methods 
shuold be adopted; and where no material 
fact is disputed, nor any point of law 
hrises, but' what a Court of Equity may 
debErminr tisuch Court ought to de- 
t^mine fintdiy, without directing an issue. 
Bishop (ff Itociester v. The Attomey- 
Oeaaal, ’ ' Br. P. C. 643, 

■II. On a bill by the. lord of a manor, 
preying a commission to. ascertain the 
boundaiies of a copyhold estate, an issue 
dircerted, to, try what copyhold lauds 
the^poSedesion of the defendant: 
htft^bp an appeal, this decree was revere- 
lid,.?td>d,it.|Ceaumission of- enquiry directed, 
with'diiltfeviifas .inspection cif all deeds, 
&«. Barter, 4 Br. P, C. 660 . 


.fFher^dtreeted. 

''19; Issne to trjrandHtetttebcdftidiM^ 
two tnahori by speeki! juryi 'flnd to 
have a view. ‘ijetldeuUkr v. Lard Cattle- 
main, . 1 Dick. 46tt Sel. C: C, 6'0. 

13. An issue to try -a custom of a’ 
manor, was refused, where the Court 
thought the evidence in support of the 
. custom insufficient to influence .a jury- 
Chanibcrlayn v. Symonds, Barn. 98. 

14. Where a defendant in an tnfciior 
court admits a custom alleged by the 
plaintifl' to a certain extent, and the 
plaintiff insists upon a custom beyond 
that extent, which the defendant denies, 
this is a proper subject for a trial at law’: 
and the order of the inferior Court (tlie 
duchy court of I.ancaster) to proceed to a 
trial on an issue specihed, was accord¬ 
ingly affirmed. Ord v. Buck, 

8 Br. P. C. 106. 

15. On the hearing of an information 
brought for the recovery of certain mine 
duties, the Court of Chancery proposed 
to the Attorney-Generhl an issue, to try 
whether the Crown, or its lessee, was by 
custom intitled to those duties; but the 
issue being refused, the information was 
dismissed. On an.appeal, the decree was 
reversed, and proper issues to try the 
custom were directed. The Attorney- 
General V. Wall, 4 Br. P.C. 605. 

16. A will bad been destroyed by the 

brother of the disinherited heir, tite de¬ 
visee was decreed, to hold and enjoy, and 
a trial at law was refused, tlayne v, 
Hayne, 1 Dick. 18. 

17- Upon a hill by the heir praving 
an issue to try the validity of ihe will, it 
is discretionary to direct the issue. 'I'he 
general ground of this sort of hill is to 
remove terms or other impedintents out 
of the way; and it is discretionary in those 
cases, either to direct an issue or prevent 
the terms being set up, so as to give an 
I opportunity fur the plaintiff to bring an 
action. Pike w lloare, Amb. 42S. 

2 Eden. 182. 

And see Jones v. Jones, 3 Mer. 161. 

18. A will of real estate cannot be set 
asid.eiu Equity, with.'nt an issue at law, 
devisavit vel mn, Kerrich v. Brumby, 

7 Br. P. C. 437. 

Pemberton V-Petnhertott, 11 Ves. 53. 

19. On a bill to inquire into the reality 
of deeds, on suggestion of forgery, the 
Court will not .oblige the party to disco¬ 
very, but 'will direct an issue to try the 
fact oi' foi gt;r). Bruunsward v. Edwards, 

2 Ves. 246. 


4 ||j| ■ ■>’ ' ^ ’ 

«f iu 

atttit ron^nveinved in aCairt of £^ty, is 
a 40 ^ IflfHl'quIUiitnij' Cwirt does 
rig^ia^ t« be tried,- opea 
• ftmpiR- even ibongti the whole of 
tlMe«|pidMieeis fwri^ and the 

^psBktWtt4»(ieads upea conatructtott of 
thafreridtooe.!*’€oASiRf ¥. 

'; <* ** : . 4 fir* P.'C. 

'i '€1* A>tml at law directednn motion,- 
tatrjr the light of atop|ung op or obstruct* 
iftg lighter 4uad a view to be,had, to see if 
Ihe iMdiir imildings were on old foundations' 
'^fLyder:^. Maiticm, 1 Ves. 54d« 
jittonuy^en^nd v.^mZ/kor, 

1 Dick, 277* 

58. There being but one witness against 
an answer, the Court directed an issue. 
JPtiOby V, Matkao, a - % Dick. 5pO. 

Aodsee Evms v. Bickaellt 6 Ves. 174. 

59. ‘ Issue ordered to discover a 'wiu 
■ess'a iQtawst, Stokes v. M^Kerral,>. 

, SBr.C.C. 228. 

'24. Piaiatiff prayed a discovery, in* 
ju0ctiQO,aDd delivery of abill of exchange: 
upon the aaswers and evidence, the right 
being clear, the Court refused an oppor¬ 
tunity of trying it at law, and decreed 
all'imiUtdiaie delivery, Xfi’ivmanv. MU- 
ner, 2 yes. J.48S. 

25. Upon a qaestion as to the amount 
of a legacy firom a doubt as lo a figure, an 
issue was directed, instead of a reference 
to the JVlastw. ' Norma v* Morrell^ 

. . 4 Ves, 759* 

^ 26. Eacecutor having, nnder a misconcep¬ 
tion of awiilrat the trial of an issue upon 
a ftebt, enter^ into an improper compro- 
lUise with the creditor, expressly subject 
to the approbation of the Court, was per¬ 
mitted to try the issue, paying the costs. 
he^ Vi Imlaway, 8 Vet. 21S. 

27. *0:6 right of the Conrt to decide 
upWB facts without an issue, is to he ex- 
V^ised very tendnrly.* Warden, of &t. 

y. Morn\ 9 Ves. 166 . 

28. The Court of Exchequer refused to 
diewt an issue upon motion, though con- 
seated to, thinking it irregular. Jnon, 

2Anst.486- 

But \ aee cosfira, Jltomey-^Sentral y. 
Lt^'l ■. ■ 2Afnt. 889. 

^9* TfaaCou^ ia some cases w31 direct 
ao attion-'at: law tor-be hrongbl, as more 
^voumbhi;to.ibap^y than iimctiug an 
iwue.' EeanaJiiehuMi 6 Vee. 

S(^ .'i'he, intentiof ^direcUng ^issaes is 
puiy.'tcs^'iu&irm the conscience of the 


r#vn la tbe^mnitfilrictness vcnliotS, 
as Coorts^of' ctiBMSiaP'llish> v. 

Syme$i - ^ i ■ SAflbSSO, < 

.\>r n < 

kg iKm.m Titlut oaum» p«4fli4»fMsf»: 


0)Form‘if- [ ' V 

]. The form of an usue,-to tiy who 
were the co-lmrs of the late Duke of 
Bucks. JUgttrd V, Skeffkld, 

iDsekST* 

2. Where a party claiins snider tuuw 
riage-articies, and settlemeam eaade in 
pursuance thereof, it is not sufficient 
to direct on issue, to try the 

the articles only ; but the issue anould 
be extended to try the execution of 
the subsequent setUements. Edgworlk 
V. S-wyty 4 Br. P.'C. 654. 

3. An issns, to try whether a particular 

manor was intai^d by a particular 
deed, is not proper, being rather A 
point of kw than a matter w fact; or, 
at least, BO complicated, as not to be fit 
for the inquiry of a jury. lore/ Blany v, 
Mahon, 4.Br.P.e.76. 

4. Where the Court of Chancery 
directed a party to bring anefectmeat at 
kw, and it appeared he was only cesZiii 
que irvst, the legal estate being in trustees, 
be was, for that reason, non-suited. • But 
the Court of Chancery made the party 
raising the objection pay thavoatstii tlM 
nun-suit. Jiayley y, Morris,' 

' 4 Vk. 793. 

■ * . . 

(c) THrf ff. ‘ ' >' ■ 

1 . A trial at law directed 4a- ‘be, 
Easter Term then next, or thwiaipie Witt 
taken pro confesao, lOimer W»--'Zeiims, 

2. A defonduit nf^ctMip •gtotava-M 
attmney for4be porpostof ^i^dui/pua 
out of thS Court of Cbancei^^akadhacted 
to do it in fonp > i)^s^M)r«t&tikke La be 
taken as tried, and a - verffict the 
pkiatifti Wi^m<fiGkgeri- il 

nr! . 

3. an kaue/oag icl wknxkry, 

afior meh Misue niadislp,'#i#fa4|^^ 

the Court of Chancery foroeim kw 
nat gaiiig on to trial, w lk^:i|i|iiipWial 
jury, if the ease nquires it 

: !'• -v'iNr-.w*68. 



[mA^Gma^Vm*XLYJl Lunatk^^mmkmu ««Ci^ 


TisuCf 

.. 4. jMittnsKi( 4t»4Bfendaot< 

io^ .sod bad «# 
covare&ifMVc of tba jointure b ChesHre 
aadi Maiplt^dre: bill to have rfcom- 
pense on the aoietion, on the atatale 
of'47 !!• lOk: it rtdod ow to con¬ 

sider, ^betfaer'a fi4d at law should be 
directed to br tffti^ Ottrof the County 
Palatine, and all impediments to such 
trial removed, for that it could not be 
tried m the proper cmmty, against the 
Karl of S>«rby. The Couatess of Derby 
V. The Earl y Derby, 2 Vern. 666, 

5^iiaiOco8toni8,sought to be establish¬ 
ed,'concerned tenant-right estates, and 
were general through the county where 
the cause of suit arose, as well as the 
neighbouring counties, the Court directed 
the issue to be tried by a jury from ' 
Middimx, Earl Thanet v. Paterson, 

Barn. 252. 

6. Wheta an order directing an issue 
to be tried in a particular county, is 
affirmed upon an appeal, the Court 
below have afterwards no authority 
to direct the issue to be tried in any 
other county. Lord Milton v. Edgworth, 

1 Br. P. C. 464, 

7. A trial at bar has great weight with 

the Court, from the solemnity and length 
of examination. The Atiurney-Generd 
V. Montgomery, 2 A tk> 378. 

S. After two trials of an issue at the 
assizes, a third trial being directed, was 
ordered, upon application of the plainlid’, 
to be tried at the bar of the King’s Bench, 
instead of the assizes} the party who 
applied fot the trial at bar agreeing^ to 
accept of RKt prius costs in the event of 
the verdict being in bis favor. Dahr v. 
Dart, 3 Atk. 5 f6. 

Hite ymAaltcr, 2 Dick. 495. 

9. Upon >011 ejectment by an heir in 

taUy the defeadaiAs cannot rest upon the 
jodgmeu.inutbe recovery, but ail the 
p yOie a e dui gs ijonst appear upon ilie record, 
at tbe^lkwief'trial. Lady Shajisburyv, 
ArrtnmH^ : 4VeB. 71. 

10. Wbeto a formal^ol^ertion is taken 
attbatrial.^of an a^ion at law, directed 
by thejCou't af Chancery, and by which 
tte Uiaftt defeated, the Court of Chancery 

,«iU saabe toe^mrty takifig tbeolgectiou 
',»y w|lia^osto. Mayky v, Morris, 

■ C .4 Ves, 7.93.' 

' sec p. 256, ante, ^ 


■ /. XDYd 

' . li' -■ < /' ‘ . lit' I. t 

(1) Issuing, Eneettii^, and 

1. Commiishin «f Inaacy opik»«d 
against a perm who was ia Prance, tiat 
the cumoiiesien to be executed ra Essex, 
where his mansion hous^ and a great 
part of his estate, were sitaalied. Ex 
parte Soutkcote, Amb. 109. 2 Ves. 401, 

2. The commission of lunacy is not 
conhned to strict insanity, but is applied 
to cases of imbecility of mind, to tbe4x« 
tent of incapacity, from any cause, as 
disease, age, or. habitual intoxication. 

Ridgeway v, Darwin, 8 Ves. 6S, 

Ex parte Cranmer, 12 Ves. 445, 

S. Any fair and reasonable provident 
application, as to the execution of a com¬ 
mission of lunacy, is not discouraged; but 
in this instance the petition, being wholly 
groundless, was dismissed with costs. Ex 
parte Ward, 6 Ves. 579^ 

4. If a commission is improperly ex¬ 
ecuted, the Court will grant a new com¬ 
mission, as a melius inquirendum does not 
issue in lunacy. 

Ex parte Roberts, 3 Atk. 

- — ' Creamer, 12 Ves. 454. 

5. The commissioners and jury, upon 
an inquisition of lunacy, have a right to 
inspect'the person of a lunatic without 
an order of Court; though such inspec¬ 
tion is seldom required, unless in cases of 
considerable doubt, upon tbe evidence of 
sanity: but if persons, having the custody, 
refuse to produce the lunatic when requir¬ 
ed, they would be made to pay costs. Ex 
parte Soutkcote, Amb. 111.2 Ves. 404. 

6. An Irish Peeress committed for 
not product^ her husband, the subject of 
the comruiwon, to tbe commissioners. 
Lord Wenman's case, 1 P. W. 702. 

7. The party who is the subject of the 

commission, has the privilege of being 
present at the execution. Ex parte Cran- 
nier, 12 Ves. 445, 

8. The Lord Chancellor was inclined to 
quash tbe inquisition: the commission not 
having been executed near tbe place of 
abode, and an order, that the lunatic 
should bave due notice, having bCen dis¬ 
obeyed. Ex parte Ildl, 7 Vw. 26I. 

9. Commissioners of lunacy. have a 
puwer of sun moning witnesses, as inet- 
denl to their ofhee. £x parte I,and, 

6 Ves. 784, 


? 





l0^'‘ 

^^!imMt ^bt'%i wwr^ ^qaivatent: 
t tiic loeapschy does mot amoufit 
»ey^ ttie^(|iroper i'etarn is *‘of on- 
ialMiil nund, sm^ that be is not sufficient 
Asotfae)gm»«rmnent ol hlmsell'^&Ci 
M^tiifMa^iCrmtmer, 19 Ves> 445. 

■.,.. BarnsUyt 3 Atk. l68j 184. 

v%4. No'‘0ecial verdict ought to bere> 
tttniieS' caDiniissioD of lunat^y. Ex 
jUikeiCraTOHcrt ■ 12 Ves. 450. 

i**?'It'is no objection to the return, 
HWt^t’does not state that the lunatic has 
m" has not lucid intervals. Ex parte 
Wragg^ ‘ 5 Vtj, 450. ■ 

V5< See further p. 294, ante, 

\ ^ - , 

■ {9) Traverse to the Inquisition, 

^he party against whom a commis- 
of bioacy issued, on the diffi 'ept ap¬ 
pearance he made upon a second inspec- 
^pn, was allowed to traverse the inqui¬ 
sition, Ex parte Roberts, 3 Atk. 7- 
9. The I.ord Chancellor refused to al- 
low.aparty, who bad been found lunatic 
uider, two. inquisitions, to traverse the 
ueeoQ^, Ex parte Barndey, .3 Atk. 184. 

. 3. The pleading a traverse is exceed¬ 
ingly short: the party is merely to state 
' &e inquisition, take the common tra¬ 
verse^., and the attorney joins issue. Ex 
^r/e fEragg, 5 Ves. 452. 

4. A traverse to the return tq an iuqui- 
sUiou, finding a person lunatic, is a 
tight by law, though the Lord Chancel- 
loCjis not dissatisfied with the return upon 
the evidence. The order was therefore 
suspended for the purpose of taking the 
tiravei lie,’ Ex parte IVragg^ 

450. 

‘ ,4, Traverse to an inquisition finding a 
pemon lunatic, is de jure, not matter of 
ihypf. JJjf parte Feme, 5 Ves. 833. 

j ^.“,WiietJicr a mere stranger, having 
aio;, -interest, would be permitted to tra- 
vferjMB{4iq inquisition, of lunacy—Q«(K/- c. 
^^riaWard, 6 Ves. 579. 

' A. pqnou having interest under a 
chifiract with the lunatic, permitted to 
travi»6,ej^.^jE» parte Hall, f Ves. 261. 

8, Not oply the lunatic, but his heir 
aUp1^>o,Mna upon the,,traverse of tite in- 
" ■ ■■ ' lujhe matter of fitiberU, V 

3 Atk. 308, 


f , 




Sec fikifter.p. QffS, ante .' 

1*1 iin,tiM’niiam>» 
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Godhdbkte. 

^1. The keeping, a 
Ipnacy,^ several yaai!s, wlth^pttinS it 
in execution, is,a ctpi,tempi yi the Court, 
ancf in-anch dase the conqinis^n iwdlh.b? 
disebargefi with costs.’ niitms ,9. ■ 

,2. A petition, to superset ^'.commis¬ 
sion of lunacy, should always he in tiic 
nittne of the late lunatic, J&r pu^teSlati' 
ley, , 2 Ves. 25, 

3. To supersede a commission, it is pot 
necessary that tlie mind should be re¬ 
spired to its original slqte, .competence 
to coiiinion purposes, as to make a will 
of personal estate, is sufficieott..but the 
atisence of tiie disorder, es{>ect^i]y if. of 
a dangerous tendency, must be satisfac¬ 
torily proved by the evidence of persons 
having competent knowledge of the whole 
subject, not only as to the present state 
of the party, but with' nlj^^ce ■ to all 
the former evidence. Ex parte Holylaud, 

11 Ves. 10. 

4. Upon the return of the traverse to 

the inquisition of lunacy,finding that the 
party was a lunatic at the time of her 
marriage, and at the time of taking the 
inquisition, but at tbe time of tbe verdict 
was not a lunatic, the commission was 
superseded; but tbe Lord Chancellor 
doubted the propriety of such a double 
issue. Ex parte Ferne, 5 Ves. 832. 

(5) Committee. 

(1) Appointment and Removal. 

1. The old rule that the next of kin of 

a lunatic, if entitled to his estate upon his 
death, was not to be committee of his 
person, is not now adhered to. Fix parte 
Cockayne, 7 Ves. 591. 

2. Tbe brother of tbe lunatic was ap¬ 
pointed committee of tbe penon and es¬ 
tate, but with restriction not to receive 
any part of the estate,; ppi^ . a .xefereqce 
was ordered to tbe bluster tuappoidit u 
receiver. Ex parte RiUwgTm^^, 

3. The Court will not appoint the 
■ncxtiieir as the coinmiUee of,me person. 
^Ex parte Ludlow,. ^ 2P,;W. 638. 

4. 4 covqrt.may,kf appointed 
contn^tee of the pers^,^, 

millr-i r- 

5 ; ,Wl^re the lunatics^^^ .fpm^ib^, *h 
ap,p,U«4ntff‘,of,Uie ijame, 

;8s a comitiittee, Ef.^f^Lufl^>.:. 

? i3t'^v|Vgfi38. 


p If the ItukMk^ heia 
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wife wiH.be.af^inteil cotninUte6» Lord \ 
Wmman'BCase^ JP. W. 702.^! 

7*. Tte^Ort will not appoint a blaster 
in Chancery to be committee of a lunatic’s 
estate. 'Ex parte Fletcherf 6 Ves. 427. 

8. ‘And the Court refused to appoint us 

committee a person who had agreed to 
give part of the savings of the profits to 
anolber person. Ibid. 

9. -Bankruptcy of the committee of the 

person of a lunatic is a sufticient cause 
for removing him on account of the fund 
for maintenance; but the custody of the 
person will not be changed, if the Master 
finds it proper, with regard to the comfort 
of the lunatic, that it should continue. Ex 
parte Mtidmap, 3 Ves. 2. 

10. Une of the defendants was a 
lunatic, and the committee of bis estate, 
being als(» a defendant, refused to answer 
fur the lunatic; up|iliciitioii should be 
made to the Great Seal, to appoint a new 
committee of the estate. Lloyd v, ——, 

2 Dick. 460. 

11. Upon an application that defend¬ 
ant might procure a new grant of a com¬ 
mitteeship, or the Master appoint a 
guardian, the Court directed the jiarty to 
apply to the Great Seal to appoint a com¬ 
mittee; observing there was no instance 
of the Court interlering. where a party hud 
been found lunatic under a commisbion of 
inquiry. Murray v. Frank, 2 Dick. 555. 

See further, p. 2.95, ante. 


(2) Security of. 

1. The I.ord Chancellor will, under 
circumstances, order the bond of a com¬ 
mittee to be delivered up, and a less secu¬ 
rity executed. Ex parte Northkigh, 

2 Ves. 673. 

2. Or order the security to be changed 

by giving a greater; but such an applica¬ 
tion is fioi 10 be‘encouraged, as if the lu- 
ntfm' recovers he may have no renledy on 
a cpocealmmt of property. Ex parte 
Edfaia, 2 Ve*s. 674. 

i 

(3) Accounts atuTAlloxoanccs. 

1,’The Court will not allow a com¬ 
mittee topasvhHwcoiints,without inquiry 
as to what money he kept in his hands 
from time to time; but up./n suggestion 
that the committee bad expended more 
than the' allowance, the Master was to be 
at liberty to state special circumstances. 
Ex parte matthn, 1 V'es. J. 156. 

2,5T4ie brother of tbe-lutiatici the com¬ 


mittee of tbe istate, bad ttine 

}ear8 previoua^to the comimssitfnt 
was ordered ta-^pay interest apen 
out of the estate, although he had made 
110 use of them. F.x parte Chumlcy, 

1 Ves. J. 15& . 

3. The committee of a lunatic will Pot 
be allowed any thing out of the estate'for 
his care and trouble. Anon, 

10 Ves. 105. 

In the matter of Aanesky,J^nh. 78. 

4. But where* there was great trouble 

in the management of the estate, the Court 
increased the allowance for maintenance 
of the lunatic, with a view to answer the 
allowance fur tiouble. hi the matter of 
Anntsley, Ibtd. 

5. Where no o.ie could be procured to 

act as committee, a receiver v^as appointed 
will) a salary; but to be considered and 
give security as a committee. Ex parte 
IVarrcn, 10 Ves. 622. 

6. Out where the committee had not 
passed his accounts regularly, the Court 
refused him costs, although there was no 
fraud. Ex parte Clarke, iVes. J. 296. 

7. The Court refused to allow the 
committee money which he had expended, 

I without a previous order, in repairs, al¬ 
though the repairs were reported neces- 
I saiy. Anon, 10 Ves. 104. 

F.x parte Marton, 11 Ves. 397. 

— — —— Hilbert, Ibid. 

8. In pasing the accounts of a lunatic’s 

estate, notice should be given to the par¬ 
ties next entitled, to attend the Master, to 
check the accounts; but if they attend, 
they will not be allowed their costs. Ex 
parte Wright, 2 Ves. 25. 

(c) Custody of. 

1. Vagrants only, and not persons of 

rank or condition, arc within the act that 
empowers justices of peace to take care of 
lunatics. Anon, 2 Atk. 52. 

2. Where- a lunatic was entitled to a 
Jointure out of her husband’s estate in 
Scotland, and the nearest relation of the 
husband was carrying her to Scotland, 
the Court sent a messenger to stop the 
lunatic, and then ordered a commissioa 
against her. Lady A'farr's case, 

Amb. 82. 

3. Where, after a verdict, a committee 
is appointed, hut the custody of the lunatic 
is withheld from him, it is not necessary 
to issue a habeas corpus, but the Court 
will make an order upon the .person in 
whose custody he ipey be, to deliver up 





/0mW^44A, 

p^RjEMlte tbe ^fiiamitmeDty to as t« tf^ce 
the cQitb^ 0Bt the comsoittiefe. Mrs. 
JS^scate, Pre.Ch.2«3. 

„ 5. .A deyise’by ft father, of the custody 
of bit hiaaUB toot ^ ^ 

£f forte Jju4laWf 2 P. W. 638. 

(if) Mt^enance. 

, Jt« TbeCKoitit isey, ftt its diacretion 
grant ftn ftliommce out of a lunatic's estate, 
1|»ugh it amounts to the whole yearly 
Sheldon v. Forteseue Ahaidt 

3 P. W . 110. 

2. A lunatic is to have eveiy eomfort 
Hus situation and fortune will admit of, 
without any regard to the next of kin or 
expectants. Ex parte CAutn/ty, 

lVe8.J.2Sl6. 

Domer*$ Case, 2 P. W. 862. 

Exforte Baker, Ves. 8. 

8. Reference to the Master to ascertain 
wha^ maintenance was reasonable for the 
hinatic's son. Foster v. Marchant, 

1 Vern. 263. 

4. Reference to a Master, to see what 

was proper to be allowed for the mainte. 
nance of a person of insane mind, no coin- 
nfiission of lunacy having issued, was 
^panted (^ter consideration. Machm v. 
Ssiheld, 2 Dick. 634. 

5. Upon a petition, praying a reference 
to the Master as to the state of the plain¬ 
tiff and her fortune, and directions for her 
maintenapoe, the property being too small 
10 bear tfcomnussion of lunacy, an order 
was made i^on affidavits, witbont refer- 
Ihcst for pa 3 rment of the dividends for the 
two ensuing quartat; the Court refused 
to carry t^ order further, but intimated 
that tlie parties mi^t apply again by pe¬ 
tition. %re V. Wtdce, 4 Ves. 7^5. 

(e) Mtuu^ement and Di^osHwm ^ his 
Fropertf. 

1. Where the lunacy of a p<^n is in 
que^on, the Court will make a provi¬ 
sion^ order as to his effects, till the pOiut 
(|t the lunacy is determined. In the mat- 

of Belt, $ Atk. 635. 

.'2. Thn Loid Cbancdlor may make an 
older as to the huwtic’s aifeirs, alter the 
death of the kmatic. ExporteGrmMone, 

Amb; fb6. 

' Sii.Tbfl Lord Chanedhir sometimes 
exercises authority over the estates Of 
Wnatics in. Scotland,, when the Iwhi^ 


Vnifee. 


themldves sire in EiqiHbwA Bit parte 
Mardh^mest pf Atmandtde, Amb. 80. 

4. A cetnmttiee of ft hmsAfe’e ftstftte 

may cut down timber for repairs. Ex 
paHe Lttdhm, 2 Atk. 407. 

5. The Court will allow part of the 
personal estate of a lunfttie to be laid out 
in repmrs, ftnd even upon improvements 
of his read estate, Sergeson v. Seafey. 

2 Atk, 414. 

And see Oxenden t. lord ComptoMf 

9 Ves. J. 69. 

6. The Lord Chanoellur cannot by an 

order in lunacy make pn absolute title to 
the lunatic’s lewbold property. ExparU 
DUces, 8 Ves. 79* 

7. The Lord Chancellor cannot, upon 
a petition in lunacy, order pert of the 
lunatic’s real estate to be sold for payment 
of bis debts, to prevent a bill by the credi¬ 
tors. Ex parte Smith, S Ves. 566. 

8. The Court will not order the pay¬ 
ment of the debts of a hinetic, ont of funds 
not within the reach of creditors, except 
it is for bis accommodatioa, and where be 
will have sufficient left for his mainte¬ 
nance. Ex parte Bastings, 14 Ves. 182. 

9. Order may be obtained, after the 
death of a lonatic, for payment uf a debt, 
viz. an attorney’s biU upon a retainer over¬ 
reached by the lonacmand no report of 
debts, if the petitionpresented in the 
life of tbe lunatie. But the debt must be 
established at law. Ex parte M^Dougal, 

12 Ves. 384. 

10. On a question betw^n tbe real and 
personal representative respecting the pro¬ 
duce of timber, eut by order of Court, and 
produce paid into the Bank, tbe Court, 
on account of its importance, and the 
difficulty of reversing an order, made 
upon petition in lunacy, ordered a biH' to 
be fili^ Ex parte Brtm^ld, 

lVeB.J.45S. 2 Dick. 762. 

SBr.C.C. 510. 

And see Wigg v. Tilery 2 Dick, 558, 

11. But if on tbe death of a lonatic, 
there is dispute as to who is the heir 
and as such enUtM to the lands of tbe 
luftatic, .^U» Court will, on petition, 
order the committee'to give op tlie pos¬ 
session, and not ptrt t1>e h«r to bis eject* 
meat, in Me matter of Btxger^ 

8 S. fo L. 439. 

, ; Seejurther, p. 9Q6,-<oile, 


Iff) Ttkeite, 

M. A tifltm fo|4wd a Itturtic by the 
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^Master's report cannot ^ (Mrderi^ to con> 
vey uoder the statute 4 2. c. 10. unless 

a roaimisstun Of lunacy has issued. . Ex 
parte GiUam, 2 Ves. J. 587. 

2. But a person found a lunatic by a 
competent jurisdiction abroad, where be 
resits, wiU be considered a lunatic here. 
In this case the party had been found non 
compog by the Senate at Hamburgh, 
where a curator or guardian was assigned 
him, and no commission was taken out 
in this country; but he was declared a 
mortgagee within the stat. 4 Geo. 2. c. 
10, and be and the curator were ordered 
to convey. Ex parte Otto Lewis., 

Amb. 80. 1 Yes. 298. 

3. Whether stat. 4 G. 2. c. 10. ex¬ 
tends to lunatics at large, or confined to 
such only of whom the custody has been 
granted under the Great Seal— Quwte. Ex 
parte Marchioness of Amandale, 

Amb. 80. 

4. Stock ordered to be transferred un¬ 

der the statute 36 G, 3. c. 90* the trus¬ 
tee being of unsound mind, though no 
commission had issued, and the Master 
had actually refused to transfer; the refusal 
proceeding from mere weakness of mind. 
Simms v, hSaylor, 4 Ves. 360. 

5. But a lunatic abroad, under a judicial 
proceeding, in nature of a commission of 
luiiao^', is not within the statute 36 G. 3. 
c. 9p. Sylva V. Da Costa, 8 Ves. 3 16 . 

See further p. 297, ante, 

XLVl. Master. 

(a) Reference to. 

(1) Where directed, generally. 

1. An inquiry before the Master will 
not be d'rected at the bearing of the 
cause, unless a ground for it is laid in the 
pleadings. Holloway v. MUlard, 

I Mad. 414. 

2. Master to inquire if a party had at¬ 

tained the age of twenty-one. Dinely v. 
Toot, 1 Dick. 401. 

3. The date and general purport of 

wills, &c. under wbich^he plaintiff claim¬ 
ed, being only stated in the bill by way 
of reference, it was referred to the Mas¬ 
ter to state a case of the'rights elnimed 
by the plaintifT, under the «everal,instru- 
ments. Pamcefbrt v. Tile Earl If Lin¬ 
coln, 1 Dick. 362. 

4. Reference to the Master to inquice 
whether the plaintiffs were natural chil¬ 
dren of the testatorf relusedi (here huv* 


iog baea a former refer^^ sti^ieptly 
large to admit that circutns^ue to have 
been staU^v Grave v. Earf '^Siii6dlmry, 
I B<. C. C. 425. 

5. On a question whether an interest 
in a heritable bond charged on lands in 
Scotland will puss by wUI, referred to the 
Master to report the law of Scotland. 
Glover v. Strothof, 2 Br. C. C. 33* 

6. Questions of intention to be deter¬ 
mined ty the Court, bui not proper for 
the Master. IHtt v. LordOdmelfbrd, 

1 Ves. J. 83. 

7. Devise of stock for life, with 

lute power of appointment, if no childrai: 
reference to the Master to inquire respect¬ 
ing a child on ground of suspicion. Scul- 
thorp V. Burgess, 1 Ves. J. 91*. 

8. A work alleged to be a piracy, re¬ 
ferred to the Master. -v. Lead- 

better, 4 Ves. 681. 

9. It has never been reduced to a gene¬ 

ral rule, tbat only one bill shall bedepending 
where a number of creditors are concerned; 
and therefore where two bills were brought 
by different sets of creditors, to carry 
into execution a trust term created for 
payiTtent of debts, an order to refer them 
to a Master to certify which would be 
most for the creditor’s benefit, was dis¬ 
charged. Anon, 3Atk. 602. 

10. Where there are two suits brought 
by different prochein amies, the Court 
will refer tliem to see which is the most 
proper; because the Court, as guardian 
of infants, will take care what is dune 
shall be for their benefit. Anon, 

3 Atk. 603. 

Cage Lord Stafford, 1 Ves, 445. 

7 7. But eiccept in the case of infants, 
the Court will not grant a reference to a 
Muster, whether two bills are for the 
same matter, if the bills are in different 
persons’ names. Gage v.Lord Stafford, 

1 Ves. 544. 

12. Wllere the defendant pleads a for¬ 

mer suit depending, for the same matter, 
it may be referred to the Master, without 
being set down to be argued. Daniel v. 
Mitchell, 3 Br. C. C. 544. 

5. C, Anon,, 1 Ves. J. 484, 

13. A reference, whether two suits are 
for the same matter, is obtain|d by plea 
in Chancery, as in tbe Exchequer; and 
not by motion. Murray v. Shetdwclt, 

, 17 Ves. 353. 

14. Mortgi^or, defendant to a bill of 
foreclosure, being in contempt, cannot 
obUtin the reference on motion, under the 

RKR* 



•tatut* 7 G«J. 2, Ct'SC. Hewitt v.M'Cart- 
ney, ISVes. 560. 

1^. 'Hie dMendant to a Mil' for an ac¬ 
count, cannot, upon motion immediately 
after answer, have a reference to the 
Master by analogy to the case of a mort¬ 
gage by statute J Geo. 2. c. 20, and the 
case of a specidc performance according 
to the present settled practice. Eidridge v. 
Porter, 14 Ves, ISp. 

16. The jbill praying an inquiry into 
the title, and a specific performance; on 
the defendant’s motion, after answer, an 
inquiry was directed as to the title, at 
what time the abstract was delivered, and 
whether it was sufficient; bu* the Court 
would not decide upon any matter of re¬ 
lief. Moss V, Matthews, 3 Ves. 279* 

17. After answer submitting to per¬ 

form the contract, if a good ntle can be 
made, a reference may be directed on mo¬ 
tion whether a good title ran be made, 
and whether it appears upon tb' abstract. 
IVright V. B(md, 11 Ves. 39* 

18. But this rule is limited to the 

cases iu which the title ouly is disputed. 
Gompertz v. ——, 12 Ves. 17. 

And see p, 46l, post. 

Ip. It is a general rule that the Court 
will not decide upon a title, without a re¬ 
ference to the Master, unless unequivo¬ 
cally and without fraud or surprise wa¬ 
ved; a plaintiff seeking a specific per¬ 
formance of a contract, being entitled to 
the opportunity of making out a better 
title before the Master, and the defendant 
having a tight to further inquiry beyond 
the objections arising on the abstract; 
upon the principle, that the bill seeks re- 
Ikf beyond the law. Jenkins v. Hiles, 

6 Ves, 646. 

(2) For StaadfU, Impertinence, or Jn- 
sffffisiencif. 

1. A defendant, not served with process, 
may appear gratis, and refer the bill for 
impertinence. FeU v, Chmt Lulhge, 

2 Br. C. C. 279. 

2. After answer, the Court refused to 

allow a bill to be ref^red fur scandal. 
Lady Abergavenny v. JUtdy Dowager Aber- 
gttvennjf, 2 P. W. 312. 

3. After an order for time to answer, 
the defendant cannot refer the bill for im- 
pertiuence; but a bill may be referred for 
scandal at any time. Farrar v. Ferpar, 

1 Dick. 173. 

Anon, 2 Ves 631. 

Anon, 5 Ves. 656. 


Where directed, 

4. The defendant obtained an order tp 
refer the bill for impertinence, after he 
had twice prayed time to answer ; the 
Chancellor ordered, that be should pro¬ 
cure a report within four days, or the or¬ 
der be discharged. Anem, ‘Mos. 71. 

5. A stranger to tbe record cannot 
move to refer a bill for scandal. Anon, 

4 Mad. 252. 

But see Coffin v. Cooper, 

6 Ves. 514. 

6. It is a motion of course to refer a 
bill or answer for impertinence or scan¬ 
dal. Ex parte he Heup, 18 Ves. 223. 

7. An answer of one defendant may be 
referred for scandal, on tbe motion of ano¬ 
ther defendant. Coffin v. Cooper, 

6 Ves. 514. 

8. There may be a difference between a 
plaintiff and defendant referring fur im¬ 
pertinence, but tbe ground «if the d.lfer- 
ence does not apply to scandal. Ibid. 

9 . Motion to discharge au order, to re¬ 
fer an answer for impertinence, obtained 
after notice of motion to dismiss the bill, 
refused. Kinworthy v. Altai, 

1 Br. C. C. 400. 

10. An answer cannot be referred for 

impertinence, after a reference for insuf¬ 
ficiency. PcUew —- ■», 

6 Ves. 458. 

11. An answer cannot be referred for 
insufficiency, pending a reference for im¬ 
pertinence. Coodingev, IVoodhams, 

14 Ves. 535. 

Thomas v,-, 14 Ves. 537 («)• 

Lacy V. Hornby, 2 V. & B. 293. 

12. Exceptions to a joint answer of 
two defendants, ope of whom dies; ex¬ 
ceptions referred, as to the answer of the 
survivor only. Ixird Herbert v. Pusey, 

1 Dick. 255. 

13. Motion, as of course, to refer it to 
the Master, to see whether tbe answers 
put in to three former amended bills, 
were not sufficient answers to a fourth 
amended bill, refused. Taylor v. Rhiddee, 

‘ 2 Dick. 582. 

14. With tlie e^eption of the cases, in 

which it is settled as general law, that the 
party is not to answer a particular cir- 
cumstauce, aalbat he is not to criminate 
bimself, or tbe case of purchaser for a 
valuable consideration, tbe Court does 
not generally trust the Master*.whh the 
determination of bow much of an answer, 
considered as a plea, is a good defence. 
Razee v. Teed, 15 Ves. 378. 

15. AU eferences of answers for in- 
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TR^erence to^ 

tuffieieAcjr, or for scaada] and impeiti* 
nenM; orfor itnpertioenc«, made in the 
same caate. shall hiB made to the same 
Master. General Order, lOtA March, 
1818, I VVil. 309. 1 Swan. 128. 

3 Mad. 317. 

16. Where answers of defendants have 

been referred for scandal and imperti- 
nence, or for impertinence, and the 
Court shall afterwards refer the same for 
insufficiency, the latter reference shall 
be madfc to the same Master as the for¬ 
mer. Ibid. 

17. A discharge carried in before a 
Master, may be referred for imperti¬ 
nence; and a motion for that purpose is 
as iiinch of course us for a reference of a 
bill or answer. Price v. Shaw, 

2 Cox. 184. 

18. Order to refer back to the Master 
an examination taken under the direction 
in a decree for the examination of the 
parties, to see whether it was sufficient. 
Purcell V. McNamara, 12 Vcs. l66. 

19. Any proceeding niay be referred 
for scandal and impertiiviuce, as a state 
of facts before the Master,, and affidavits 
in bankruptcy. T^rekine v, Gart/uAore, 

18 Ves. 114. 

20. Affidavit referred for scandal. 

Jobitan V. Leightm^, 1 Dick. 112. 

21. Upon motion of the defendant, the 

Court referred the affidavit of her own 
solicitor for impertinence. Philip? v. 
Philips, 2Atk. 391. 

S. C. philips Muilman, 

1 Dick. 113. 

22. Where interrogatories are imperti¬ 
nent to the matter, they ought to be sup¬ 
pressed. Sandford v. Pasd, 

1 Ves. J. 400. 

S. C, 2 Dick. 7S0. 

23. Depositions of witnesses, examined 

to the credit of other witnesses, referred 
ftir scandal and impertinence. Brap v. 
■Bulkby, 1 Dick. 288. 

'24. I'epositimis may be referred for 
scandal, upon motion of coursd*, without 
notice. Eastham v. \,iddtll, 

12 Ves. 201. 

25. Interrogatories and depositions 
may -be referred for scatShil and imperti¬ 
nence. • Gxks V. Worthmgton, 

2 Atk. 235. 

25; But not for tmperrinence alone 
without scandal. WhUe v. Fvssell, 

19 Vcs. 113, 

And tee Pynceaf v. Pyncent, 

3 Atk. 557. 


iVhere directed, ^491 

(3) Remoaal afk 

1. Reference removed from one Master 
to another, on the allegation of counsel, 
that he found the former in such a state 
from his advanced age and infirmity, that 
it was nut proper to go into the business 
before him. Anon, 9 Ves. 341. 

(4) Proceedings upon. 

1. Wuere parties go before a Master on 

a reference, he must receive interrogatories 
from both, though one may not have 
gone into proof before. Hough v. JVil- 
liams, SBr.C.C, 190. 

2. Kvidence not to be received by the 

blaster, after he has settled his report. 
Thompson v. Lambe, 7 Ves. 587. 

3. Iilvidcnce in the cause, though not 
read at the hearing, may be received by 
the Master. Smith v. AUhus, 

11 Ves. 564. 

4. Upon a question of title in.a suit 
for specific performance, further evidence 
may be produced on both sides before the 
Master. Vancuiever v. Bliss, 

11 Ves. 458. 

5. Though a judgment creditor cannot 
stir at law without a scire Judas, before 
the Master it is sufficient to produce the 
record of the judgment, and swear the 
debt is due. Burroughs v. Elton, 

11 Ves. 35, 

6. In some cases an answer may, on 

application to the Court of Chancery, be 
reformed, and in some instances be taken 
off the file; but that can only be done by 
special application to the Court. It is^ 
not competent to any Master to do that, 
but It must be done by the authority of 
the Court itself. East India Company v. 
Keighley, 4 Mad. 27- 

7. An order may be obtained that the 

Master should proceed de die m diem. Fox 
V, Mackreth, 3 Br. C. C. 45. 

1 Ves. J. 72. 

8. To enable a Master to proceed de 

dk in diem, there should be an order for 
him to be at liberty so to do ; and the 
order, when made, is not imperative upon 
the Master, but subject to his discretion. 
Purcell V. W^amara, 11 Ves, 352. 


Tor Proceedings befire the Master upon 
matter of account, See Div, II. ante; and 
far Examinatkn of Witnesses before the 
Master, Div. XXX. ante. 
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(5) Warner of, 

1. By exc€ptkg to an answer, a refer- 
epce for impertinence is waved; also the 
setting a plea down for argument is a wa- ' 
ver of a previous reference of the same 
plea for impertinence, notwithstanding 
the defendant has attended the Master 
upon it. Dixon v. Ohms, 

1 Cox, 412. 

2. A reference of an answer for imper¬ 

tinence, is wav^ by a subsequent refer¬ 
ence for iiisuRiciency. Peilew v.-, 

6 Ves. 4.i6. 

3. Party may wave an in<^ dry direct¬ 
ed for bis bencbt, IVUlan v. fVillan, 

19 Ves. 594. 

(i) Master*s Report. — ( 1) Form of, 

1. Schedules of accounts, referred to in 
the Aster’s report, must be annexed to, 
and filwwith the report, and not entered 
in a book, and kept in the Master's 
o'bcp, as was attempted in this case. 
Smith V. Smith, 2 Dick. 789. 

. 2. The reports of the Masters in Chan¬ 
cery, are only to state bare matters of 
fact. Duchess of Marlborough v. Sir 
7'homas Wheat, 1 Atk. 454. 

S. The Master, in taking an account, 
may state special matter, without an ex¬ 
press dii ection in the decree so to do. Anon, 

2 Atk. 621. 

4. Where the Master stated, in his 
report, that be had disallowed a certain 
sum, not upon the merits, but because the 
complex nature of the claim denaanded a 
different mode of investigation from that 
which could be had before him; the Court 
hold the Master was right in stating his 
reason for the disallowance, although not 
called upon by the decree to state any 
special matter. Champernmne v. Scott, 

4 Mad. 209. 

5. Motion may be made for a separate 

report, and proceedings Ac die in diem. 
Fox V. Macreth, 3 Br. C, C. 45. 

1 Ves. J. 69. 

6. A separate report directed of what 
watjueto a doweress, without entangling 
her in a genial account of incumbrances. 
Eccleston v. -Berkley, 

Ridg. Rep. T. Hard. 253. 

7'. When a surplus, to be distributed, is 
an uncertain sum, th« Master ought to 
report the shares in aliquot parts, not in 
money. Attomey,Qmeralv.Ht^erdashers’ 
Company, 1 Vtss. J. 295. . 


8. Upon a reference to the Master as 
to the fact of a person's death, the report 
only stating the circumstances, viz, ab¬ 
sence abroad fourteen years, witbnat any 
account of him, but nut drawing the 
conclusion. It whs referred back to the 
blaster to state whether he was dead at 
the time, when administration %vas grant¬ 
ed ; esfiecially as two years more bad 
elapsed since the report. Lee v. WUlock, 

6 Ve|j. 605. 

9. Where some tenants entered into an 
agreement to stand by others of the te¬ 
nants, who are made defendants to a suit, 
brought against them by the lord ; upon 
consent, the Court will direct, that the 
agreement shall be annexed by way of 
schedule to the Master’s report. TAe 
Earl of Thanet v. Paterson, 

Barn. 255. 

10. A motion cannot be made for the 
opinion of the Court, to obviate ditficul- 
ties of the Master as to the form of his 
report, -^gor v, Gurney, 2 Mad. 3 89. 

11. When some exceptions to an an¬ 
swer are overruled, and others allowed, 
the Master should report as to which ex¬ 
ceptions are allowed, and which disallow¬ 
ed, Agar V. Gurney, 2 Mad. 389- 

12. The practice of the Master’s office 

to report an answer insufficient, generally, 
upon establishing one exception, is alter¬ 
ed, and the Master must now give his 
judgment on each exception, lime v. 
Gudgeon, 1 V. & B. 331. 

IS. The Master in reporting an exami¬ 
nation impertinent must specify in what 
particulars. Anon, 3 Mad. 246, 

(2) Making, 

1. The Court directed the Master 
forthwith to make his certiheate or re¬ 
port of bit approbation of the draft of 
a conveyance which he was to settle in 
order that the parly might except there¬ 
to. Lloyd V. Griffith, 1 Dick. 103. 

2. Updn a motion, where a party 
would not attend the Master, for an or¬ 
der upon the Master to make bis report, 
the Lurd Chancellor refused to make 
that order; i^rring, that the Master 
bad some reoron for it: and bis Lord- 
ship referring to the case of Thompson v. 
Lambe, expressed a wish, that the Mas¬ 
ters would be strict upon those who 
would not attend them; and make reports 
ex parte; adding, that the CkNirt would 
always support them in such dases. 

7 Ves. 588, (»). 
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3. V^liere there it a reference to the 
Master in lunacy, be may make his re¬ 
port though the lunatic be dead. Ex 
parte Armstrong, 3 Br. C. C. 238. 

4. Where the reference was to tax 
costs, and the party in whose favor they 
Were given died, the Court ordered the 
Master to sign his report. Anon, 

(cited) 3 Ves. 1 ST- 

5. The Court of Exchequer will not 
direct the Deputy Keiiiembranccr to pro¬ 
ceed to make a general report, until the 
previous orders for separate reports are 
regularly disposed of; although he have 
before him a full state of facts. Sir 
IVatkin Lewes v. Morgan, 3 Price, 175. 

(3) Filing. 

1. It is sufficient if a Master’s report be 
filed before any proceedings Imd thereon; 
though not within four days after it is 
made. Sir John Epics v. Ward, 

2 P.W.517. 

(4) Confirming, 

1. A party caunot move upon a Mas¬ 
ter's report, or bring tlie cause on for fur¬ 
ther dirtcUons till llie report is confirm¬ 
ed. Smith V. liepnolds, Mos, 71. 

2. Where the last seal continued three 
days, and computing the third day ac¬ 
cording to the day of the mouth, the 
time would be expired for making a re¬ 
port absolute; j ^t the Court held it but 
a continuance of the first day, and there¬ 
fore refused the motion. Anon, 

1 P. W. 522. 

3. Motion to confirm a report nisi, held 
regulai-, though made on the same day 
the report was filed. Epics v. Ward, 

2P. W. 518. 

4. Filing exceptions, without setting 

them down to be argued, is no cause 
against confirming a report. JMl v. Mul- 
liner, 2 Dick. 604, 

Abel V, Nodes, 2 Cfix, 169. 

2 Dick. 730. 

5. After an order for confirming the 
report nisi, filing exceptions, and making 
the deposi- with the j^gister, are no 
cause to prevent that oraer being made 
absolute; unless an order hr setting down 
the exceptions to be argued is obtained, 
which may be done either by the plaintifl 
or defendant. In this case the order con¬ 
firming t^rep<«rt wds discharged on pay¬ 
ment of costs. Gildaii v. Moss, 

4 Ves, (517. ‘ 


6. A Master's report of what was dud 
to a mortgagee for principal, interest, and 
costs, was confirmed nut, and by the 
register’s minutes, at a subsequent seal in 
the same cause, taken down order abso¬ 
lute, but never entered; on the register’s 
refusing to do it, an application for an 
order de novo. Anon, 3 Atk, 521, 

7. After final reports of costs &c. no¬ 

thing remaining but application of the 
fund, ordered, that service, on the Clerks 
in Court of the defendants, should be 
good service, in order to confirm the re¬ 
port, on motion and affidavits that some 
lived in the East and W’est Indies, and 
others in different parts of this country, 
though there wee unly five defendants. 
Jackson v, —— , 2 V'^cs. J. 417. 

8. It is irregular to confirm reports, as 

to maintenance, on motion. Greenwell 
V, Greenwell, 5 Ves. I99. 

9. It is not usual to confirm reports of 

receiver’s accounts, Cowper it. Earl 
Cowper, 2 P. W. 729. 

10. Report of the Master, concerning 
trustees, approved of by him, does not 
require confirmation. Latimer v. Clare, 

1 Anst, 57. 

11. It is the established practice of the 
Court of Exchequer, that if a defendant 
conceives himself aggrieved by a report, 
he must file exceptions thereto, and such 
exceptions must be set down to be argued 
in Court. But if no exceptions are tc.- 
ken, the Court confirms the report o( 
course, and thereupon gives the proper 
directions. Kape v. Brucre, 

2 Br. P. C. 420. 

12. I.eave must be moved for, to file 

exceptions to the Deputy Remembrancer’s 
report of title ; and if that be not done, 
the motion to confirm the report is made 
absolute in the first instance, Epton v. 
Dicken, 4 Price, 303. 

13. But when the order to confirm the 

report is nioved for, the purchaser may 
shew exce[itions instauter against the mo¬ 
tion. Ibid. 

14. Where the Master’s report exceed¬ 
ed his authority, 1. going out of the 
subject of reference, setnble that parties 
will not be bound by the confirmation of 
the report. Lewis v, Loxam, 

1 Mer. 179. 

15. On a petition, praying to confirm 
a report and consequential directions, a 
parly cannot, without presenting a coun¬ 
ter petition, shew cause against the con¬ 
firmation, e.\cept upon grounds appearing 
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99< ioBi /ili the rep(^ -firddite v. 
Barryi’ ; I Jf. & W, 470. 

(5) Reoietomg Amending.. 

1. Pert of the decretal order, direct- 
isg an aUowajoce to the defendant, was 
omitted in the register's book, and the 
Matter in consequence refused the de> 
ftodant’s claim;.but on exceptions the 
allowance was made. Trederoft v. Wldte, 

3 C, R. 72. 

„ • 2. A mistake in a report, made seven 
years before, and inroUed, ordered, upon 
ctrtificate of the Master as to the mistake, 
to be aoMided, and the docketting of the 
iorolment to be altered accordingly. Fozo 
V. ^at^f»end, 1 Dick. 59- 

3. Where the error in a Master’s re¬ 
port is owing to a party's not laying a 
material piece of evidence before him, the 
Court will not direct him to review his 
report, but upon the exceptan*'’s giving 
up bis iliposit. Hedges v. Cardonnel/f 

2 Aik. 408. 

4. Petition, that the Master should re¬ 

view bis report, after exceptions, taken 
theMto, argued, and the report condrined 
by the judgment of the Court, refused. 
Httwitmss.Day^ I Ves. 189. 

1 Swan. 158, (n). 

■&, The Master was ordered to review 
his report aftn' confirmation. Turner v. 
Turner, 1 Dick, 313. I Swan. 157, (n). i 

6. It is not competent to the Lord 
Chancellor to order the Master to review 
*a report, confirmed "and followed by a de¬ 
cree of the Master of the Roils, contain¬ 
ing conseqoential directions, so long as 
that decree stands. Tut ner v. Turner, 

1 Wil. 471. I Swan. 154. 

7. After the confirmation of a report, 

a Rview will not be ordered, unless on a 
very strong case, and objections aifecting 
the substance of it will not be permitted ; 
but mere mistakes may be rectified. 7br- 
ner v. Tun^, 1 J. & W, 39 . 

8. Reference to the Master to review 
his report, in'order to give liberty to take 
objections, for tbe purpose of grounding 
exceptions. Vallence v. ff'eldon, 

* , 1 Dick. 290. i 

9 . Aft» tbe inrolment of a- decree, 
errors appearing upon tbe face of schedules 
to the^ Master's report were corrected, 
upon. motion, without a bill of review. 
Wesim v. HaggentmSf " Coop. i34. 

XLVfI, MBaifevaES. 

1 . A motion for a messenger, is now a 


I motion of coutae, though fptineijy the 
Court allowed messengers to those par^ 
cular jurisdictioDS only where tbe sheriff 
had tbe amercements themselves, but the 
rule now is to send a messehger into every 
county, generally, without anyrestrietion^' 
Anon, 2 Atk. 507. 

And see as to the former practice. 

Anon, *1 Vern. II6. 

Gibbs V. Cotton, 1 Vcrn. 154. 

Anon, 2 P. W. 301. 

2. Upon tl^e return of cepi corpus upon 
an attachment for non payment of costs, a 
messenger was ordered. Anon, 

Gilb. £. R. 84. 

3. After cepi corpus returned, tbe plain- 
tiif cannot move that the sheriff may 
bring in the body; but for a messenger, 
and afterwards a serjeant at arms. Wil¬ 
kinson V. Belsher, 3 Br. C. C. 181. 

4. Order for a messenger against a de¬ 

fendant in contempt for want of an an¬ 
swer. Defendant put in an answer, which 
'wa8.reported insufficient: this being as no 
answer, the messenger must proceed to 
execute the former order. East India 
Company v. Dacres, 1 Cox, 343. 

5. Return to an attachment for want 
of an appearance ** cepi corpus ,but from 
illness and i ifirmity she could not be re- 

I moved; a messenger ordered. Miles v. 
Lingkam, 7 Ves. 231. 

6. After an attacbmfnt against un in¬ 

fant for want of an appearance, tbq proper 
course is a messenger to bring the infant 
into Court to have a guardian assigned, 
Eylesv, Legros, 9 Ves. 12. 

I 7. When a defendant, residing in the 
’ county palatine of Lancaster, is attached 
fur want of an answer, and cepi corpus 
returned by tbe sheriff, tbe next proceed¬ 
ing is to move for a messenger, upon tbe 
return of cepi corpus to tbe attachment, 
and afterwards for a seipiertration ; but it 
is irregular to move for a, habeas corpus. 
Holme V. Cardwell, 3 Mad. 114. 

8. Where an order for a messenger 
has been 'Issued against a sheriff for con¬ 
tempt, in not returning ad attachment 
against a defendant for want of an an¬ 
swer, (other attachment! having, been 
issued before), It is peremptory, and the 
Court will not stay the order, althoi^h it 
go to affect a sheriff not in office at the 
lime of .the allcgedoriginal neglect, nor 
will they consent to enlarge the time al- 
bwed by tbe ordM'. Thomas yJHatthias, 

. % Price, 32. 

9. Wh«‘e a defrndent has. been held 
(0 bail on an attachment for contempt, in 
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not tqipeartng to a subpoena adraponden* 
dm, the Court will not grant a messenger, 
if bail have been given to the sheriff; be¬ 
cause the plaintiff has a remedy on the 
bail bond, although the penalty (^40) 
be, in almost all instances, very inade¬ 
quate to the occasion, if the condition 
should be broken. Biidttood v. Hart, 

6 Price, 32. 

And tec p. 388*, ante. 

XLVIII. Motion. 

(a) Notice of. 

1. A motioi., founded on an affidavit of 

farts, cannot be made without previous 
notice to the other side. Harrison *» 
Dchnont, 1 Price, 117. 

2. But under special circumstances, 
the Court will, in an advanced period of 
the term, require short notice to be ac¬ 
cepted for the next day. 

a. C. 1 Price, 118. 

3. Motion to sell furniture, under a se¬ 
questration lor not performing a decree, 
must be on notice. MitckcU v. Draper, 

9 Ves. 208. 

4. Motion not to be postponed, so as 

to affect the right to notice. Coffin v. 
Cooper, 11 Ves. 600. 

5. Notices of motion, on behalf of one 

suing tn JormA pauperis, must be signed by 
the Clerk in CouiV Gardiner v.-, 

17 Ves. 387. 

6. Service of defendant’s Clerk in Court 

with notice of motion, that he might stand 
committed for breach of an injunction, 
ordered to be good service. Rugg v. 
Flayer, S Dick. 478. 

7. Notice of motion, given by one not 
allowed to act as a solicitor, not good.— 
Ex parte Sir Richard Groeoenor, 

3 P. VV. 103. 

8. Noti''e of motion on Saturday must 

be given for Tuesday, not Monday. Jtfa®- 
well n. Phillips, 6 Ves. 146‘. 

9. A notice of motion for Monday, the 
12th January, '* being the first s'eal before 
Hilary term,” is goodmotice for the first 
seal, though held on Thursday, the Idth 
January. Smith v. ———, 

1 Swan. 10. 

10. Every notice of nmtion, intended 
to be made before hie honor the Vice 
Cliapcellor, upon matters relative to which 
he is authorised to make any order or 
orders, shtf express that the motion is 
intended to be made before liis honor (he 
Vice Cbanceifor, and such luottous shall 


be made before his honor the ViceChaii* 
cehor accordingly ; but this vritbont pre^" 
judice to any motions relative to such 
matters made by consent, the notice of 
which shall not express such intention; 
and without prejudice to any motion being 
made before his honor the Vice Chan¬ 
cellor, by direction of the Lord Chan¬ 
cellor ; and without prejudice to the Lord 
Chancellor making any orders upon mo¬ 
tions, which the Lord Chancellor may 
think fit to permit to be made before him, 
although the notice of motion shall have 
expressed that it was intended to be made 
before bis honor the Vice Chancellor. 
General Order. 1 Sth December, 1814. 

2 V, & B, 419- 

(J) Where and hm made. 

1. A motion cannot be made upon a 

Master’s report, till it is coiifirmed. Smith 
v. Reynolds, Mos, 69* 

2. A motion cannot be niedepo a de¬ 

cretal order, till it is passed with the regis¬ 
ter. Ibtd. 

3. The Court will not determine mat¬ 

ters in a summary way, upon motion, 
that have been reserved between parties, 
till after tbe Master has made bis report. 
Cooke V. Gwyn, 3 Aik. 6'89. 

4. The Court will not upon motion 
make an order which will decide tbe 
merits of tbe cause. Like v. Bererford, 

3Br.C.C. 366. 

5. In a suit instituted for the dissolu¬ 
tion of a partnership, it being clear on 
the bill and answer that some party is 
entitled to a dissolution, a sale of the part¬ 
nership property may be directed on mo¬ 
tion. Crauishay v. Maute, 1 Wil. 181. 

1 Swan. 506. 

6. It is in equity very common to de¬ 
cide a question on motion, where all tbe 
facts apfiear upon the bill und answer, 
and there is nothing in dispute but the 
law of tbe Court. Revel v. Hussey, 

2 B. & B. 286. 

7. Point argued, by leave of the Court, 
on motion to vary minutes, though irre¬ 
gular. Peny v. Fhilivs, 1 Ves. J, 251. 

8. Where tbe bill seeks relief, as well 
as discovery, tbe Court will not upon mo¬ 
tion aid tbe plaintiff <in proceeding at law 
without the authority of the Court. 
Therefore in such cases, the Court re¬ 
fused to order tbe defendant to produce 
deeds, &c, at the trial of an ejectment. 
Aston V. Lord Exeter, ^ 6 Ves. 288. 

9< And in such case,'tbe Court on mo- 





ter^ ~;^lo5na, H t>yMie 

de^i^ant ^«unst 9Q ^j^lipept.lby ^Uan- 

tiS, ' HvUm V, Morgattf 6 Ve^ ?P3* 

16 , Toe Court will flot,oQ motion, order 
tPinporajry bars, to be waved on a trial 
of ejectment. Byme v. BymCf 

2S.&L.537. 

11 . There are no precise boundaries be- 
twr^D motions or petitions, as they are 
applied to carry into effect decrees or 
orders, so as to exclude the discretion of 
the Court to grant or refuse them. In 
g|fneru], such motions should be confined 
to cases where the order s ugbt arises 
out of recent proceedings, concerning 
whicl^ there is no doubt, so as that the 
adviSrae party may be supposed perfectly 
conusant of all the steps and proceedings 
in the cause, without their being recited in 
a petiUoD. Lord Sidpbrooke .v. Lord 
J^nchifigbrook, Iw Ves. 393. 

Vi2. Money will not be paid out of 
Court upon motion. Ibtd. 

13, Terms of compromise of a suit, 
and an action .agreed upon out of Court, 
and not made a rule of Court, cannot be 
enforced by a motion in the spit. Forsyth 
\,.MmUon^ 5 Mad. 78> 

14 Though the next day after the last 
day . of the term be not in strictness part 
of the term, and therefore no motion can 
tbcn.be made on the petty bag side, yet 
as to other purposes it is part of the 
term, fi>r which reason a motion made at 
that time to dismiss a bill for vvant of 
prosecution, on a certificate that thei-e had 
been up prosecution within three terms, of 
which the last term was one, was refused, 
afiuw, 1 Pk W. 522. 

15. When the Court is moved for tte 
paymeutof costs under the Geiseral Order 
of the 5U) of August, 1818, on account of 
u notice of motion which has been aban¬ 
doned, such notice of llie motion must 
be mentioned to the Courtv. and also be 
produced to ibe registrar befuie he draws 
up the order. Withey v. Hatgh^ 

3 Mad< 437. 

iff. Motion cannot be renewed unless 
thf^sts of tbe former notice of motion 
arpfMdd as directed bv Ibe Genersd Or^, 
5U)t,tAiigust, 1818. &dkhw^er<o.Giuni. 
r 3Mad.5SQ. 

47. Strictly, no motioa can he made 
at 4 seal, the brief for. which' was,not put 
into the rounsePs bands at least .no the 
first day of the seal, kharp v. 

2 V, & B. 4 2. 


.^\|^.XLIX.3 exeat regno. 

,18. In tbs Qpurtpf Exchequer, counsel 
can only myths uvotuotions, each, succes¬ 
sively. AnqpymmiSf 4 Price, 345. 

19, Motions to be made in causes 
pending before the Lord Chief Baron of 
the Court of Exchequer, ip the exercisp 
of bis sole and exclusive jurisdiction, must 
be made before bis lordship when sitting 
alone only. Thomson v. Oorwan, 

Dan. 135. 

Anonymous, 4 Price, 309. 

20. By general rule of the Court of 
Chancery of Ireland, in ell cases where 
conditional orders are granted, if cause 
be not shewn on the motion day next 
after I he expiration of tbe time limited 
by such order, or a notice of shewing 
cause served, which is • to be entered 
with the register, the register shall give 
a certificate of no cause; notices so en¬ 
tered to have precedence of all other mo¬ 
tions, save injunclion motions. 

1 . S. it L. 1 / 8 . 

Where the Court will on motion direct a 
Reference, See p. *489, ante. 


XLIX. Ns Exeat Reomo. 

(a) Where Granted. 

1 . Tbe writ of ne exeat regno is a high 
prerogative writ, and applied to cases of 
private right, with great caution and de¬ 
licacy, Tomlinson v. Harrison, 

8 Ves. 33. 

2 . Tbe Court, upon an application for 

a writ of »c exeat regno, will act prom|>t- 
ly, to a degree almost amounting to 
surprise; but the application should he 
made as promptly as possible. Jackson 
V, Petrie, 10 Ves. Iffff. ' 

3. The writ of ne exeat regno will be 
granted upon an equitable (fomand only. 

Atkinson v. Leonard, 3 fir.C.C. 218. 

Pcarne v. Lisle, A mb. 75. 

Jackson v, Petrie, 10 Ves. l64. 

4. And where the plaintiff liad reco¬ 
vered a verdkt fot* damages at law, and 
the defendant threatened to leave the 
kingdour befone final judgment, the wri." 
was refused, as tlie plaintiff might have 
bad bail at law. Aaon, 2 Alki2IO. 

5. Where die demand is purely legal, 
tbe Court will not grant tbe writ upon t he 
.ground that some of tlie parties will not 
join in an action. Ex, part&^mcotntte, 

2 Dick. 503. 


Nc exeat regno, 

S. And where judgment was obtained 
agnnst two, on a penal statute^ not bail¬ 
able, but which could not be entered up 
till the following term, before which, one 
of the defendants threatened to go abroad; 
a writ of ac exeat regno was refused, as 
judgment could be executed upon the 
other defendant Crosley v. Marriott 

2 Dick, 609* 

But where the demand was an ad¬ 
mitted balance of an account, the writ 
was granted, although a legal debt; upon 
the ground that if bail were given, the 
plaintiff, disputing the balance, would be 
entitled to an account, which is equitable 
relief, and the defendant could not put 
him to his election to sue at law or in 
equity, but upon terms- Jones v. Samp¬ 
son, 6 Ves. 593. 

8. In account, the writ ne exeat regno 
is granted, though bail might be bad at 
law. Hannay v. M^EtUire, 

11 Ves. 55. 

9. A writ of ne exeat regno refused upon 

an undertaking for an indemnity. To 
obtain it, there must be an equitable de¬ 
mand in the nature of a debt actually due. 
Cock V. Ravie, 6 Ves. '283. 

And see Vt^ey v, Hafiey, 

14 Ves. 261. 

10. The writ of ne exeat regno was 

formerly confined to state affairs, though 
now applied to civil cases; but tu entitle 
uay one to the writ, the debt demanded 
must be certain and not contingent. So 
the Court refuseu the application of a 
wife for such writ against her husband, 
upon a demand under a marriage agree¬ 
ment to settle a sum of mouey as a pro¬ 
vision for her in rase she survived him. 
Anon, 1 Atk. 521. 

11. Where the case did not shew a 

positive present right in the plaintiff, and 
the document, under which he claimed,was 
TfOt in his possession, the Court refused 
an application for the writ. Gardiner v. 
Eduards, S Ves. 591. 

12. The writ lies at the suit ef a wife 

against her husband, upon a sentence for 
alimony in the Spiritilal Court. Read 
V. Read, i C. C. 115. 

Ex parte Whitmore, 1 Dick. 143. 

13. But not before a sentence for ali¬ 
mony is obtained. Coglai v. Coglar, 

1 Ves. J. 94. 

Shaftoe V. Shqftoe, ' f Ves, 171. 

14. After sentence in the Ecclesiastical 
Court for alimony, Che writ niay be oh- 
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tained, for tlie arrears actually due and 
coste, Shafute v. Sht^oe, 7 Ves, I7l. 

Dawson V, Dawson, 7 Ves. 173. 

OUUuxm V. Oldham, 7 Ves. 410. 

15. In such case, the writ will be 

marked only for the arrears of alimony 
actually due; and the Court will not carry 
it farther by analogy to the case of a 
judge holding to bail for uncerUun da¬ 
mages upon a personal tort. Dofiey ▼. 
Haff'ry. 14 Ves. 261. 

16. The writ was granted against a 
married woman, executrix of her former 
husband, her second husband having gone 
out i>f the kingdom with all bis property. 

Jemingham v. Glass, 3 Atk. 409. 

S. C. Ternegan v. Glass, A mb. 62. 

1 Dick. 107. 

17. And in a similar case, where the 
wife and her second husband resided at 
Antigua, and she had come to England to 
get in the testator*s property, the writ was 
granted. Moore v. Meynelt, 

1 Dick. SO. 

18. Where a creditor of a bankrupt 

bad arrested and received part of bank¬ 
rupt’s effects in Scotland, a writ of ne ex¬ 
eat regno was granted against him on 
application of the assignees. Mackintosh 
V. Ogilvie, 1 Dick; 119. 

19. A writ of ne exeat regno lies to pre¬ 

vent a party going to Scotland. Danes* 
Case, 1 P. W. 263. 

Wdson V. Roswell, 2 Dick. 535. 

Brocket v. Hamilton, J Dick. 154. 

King V. Smith, 1 Dick. 82. 

20. The original object of the writ of 

fie exeat regno, was to prevent a subject 
going to the king’s enemies; and as the 
writ existed when Scotland was tu all 
intents and purposes foreign parts, it is 
still granted to restrain going to Scotland: 
but the Court refused to grunt a ne excat 
regno to restrain a Member of Parliament 
from going to Ireland. Bernal v. Mar¬ 
quis of Donegal, 11 Ves. 43. 

21. A writ of ne exeat regno issued 
against the defendant, whose place uf 
residence was at Port Mahon, with whom 
the plaintiffs testator was in partner¬ 
ship; and to be marked ;62000, the 
amount of what be believed the defendant 
to be indebted on a balance of accounts. 
Robertson v. Wilkie, 2 Dick. 786* 

22. But on motion to discharge, the 
Court held it to be a rule not to grant the 
writ against a party living out of the 
kingdom, where the transactions took 

sss* 
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place, upon the fiutb of having justice 
where such party resided. S. C. 

Amb. 177- 

S3. Where the bill was for an account', 
the writ was granted upon the application 
of a co-defendant; the money being 
ewnrn due from the defendant against 
whom the writ was prayed. Done’s Case, 

1 P.W.26'3. 

2+, Where the plaintiff has two de¬ 
mands upon the detendant, the one liqui¬ 
dated, and the other matter of account, the 
writ sliall be marked for the former de¬ 
mand only, Parker v. Appleton, 

3 3r. C. C. 427. 

25. The writ was granted against the de¬ 
fendant to a bill for a specific performance 
upon the demand, under the agreement, for 
the purchase-money, Goudmn v. Clarke, 

2 Dick. 497. 

26. But an application for the writ un¬ 
der similar circumstances was subsequent¬ 
ly refused. Anon, 2 Dick, 497, (n). 

27. Nothing is clearer than that the 

Court of Exchequer cannot grant a writ 
of ne exeat regtio ; but the Court having 
become what it is, grants an order, in 
I lie nature of a ne exeat regno, that the 
party shall give security. Ex parte 
Seltcte, 1 Cox, .300. 

28. The Court of Exchequer grants 
orders in nature of the writ of ne exeat 
regno, applying them only to cases, to 
which the Court of Chancery would apply 
the w rit, Bernal v. Marquis of Doneaal, 

li Ves. 46. 

29-The Court of Exchequer will grunt 
an order in the nature of tlie writ ne exeat 
regno, against an urcoiintaiit of the 
Crown, bwotii to be about to leave the 
kingdom, without having rendered bis 
accounts ; and the Court will exercise a 
discretion as to the aiuouut for which 
they will exact sureties, ai.d will require 
notice of the order to be given before the 
attachment .shall issue. Attorney-Geniral 
y.Mucklcrw, _1 Price. 289. 

See further p. 3l9,a7ifc. 


(i) Affidavit in Support of. 

1. To obtain a writ of ne exeat regno, 
the adidavit must be positive as to the 
intention to quit the kingdom, or declara¬ 
tions, by the defendant himself, to that 
edect. Oldham v. Oldham, 7 Ves. 410. 

Etches v, Lance, 7 Ves, 417. 

V. Jt is not necessary to allege in the 


Affidavit in support of. 

affidavit, that defendant’s intentioa by 
going abroad is to avoid the demand; it is 
sufficient to state that the debt will be 
endangered. Etches v. Lance, 

7 Ves. 417. 

Tomlinson v. Harrison, 8 Ves; 32. 

3. W'bere tlie defendant’s intention to 
leave the kingdom was after bill filed for 
the demand, the Court thought the impli¬ 
cation, that it was for the purpose of avoid¬ 
ing the demand, was sufficiently strong, 
without requiring the affidavit to state 
that the demand would thereby be en¬ 
dangered. Baker v. Hailff, 

2 Dick. 632. 

4. And the affidavit must state posi¬ 
tively that the defendant is indebt^ to 
the plainlifi' in a sum certain, except it be 
a bill for an account, and then belief as 
to the amount of the balance is sufficient, 

Rico V, Gaultier, S Atk. 501. 

And see lioddam v. Hetheringlon, 

5 Ves. 92. 

5. The writ was refused where the affi¬ 

davit stated only suspicion of the party’s 
intentioii of going abroad, and no precise 
sum being positively sworn to. Sherman 
V. Shertnan, 3 Br, C. C. 370. 

6. And the affidavit must not only 
state that the defendant is equitably in¬ 
debted in a specific sum, but must men¬ 
tion the facts on which it arises. Anon, 

2 Ves. 489* 

And see Amsinck v, Barklay, 8 Ves. 597* 

7. The affidavit must be as positive as 
an affidavit to hold to bail; information 
and belief admitted only upon matter of 
pure account, as between partners and 
executors, Jackson v. Petrie, 

10 Ves. 164. 

8. To obtain an order in the nature of 

a writ ne exeat regno, in the court of Ex¬ 
chequer, against an accountant of the 
crown, about to go abroad without ren¬ 
dering his accounts, the Court does not 
require the affidavit to state a precise sum 
due, if it is the amount in value of stores 
unaccounted for. Attorney-General v, 
Mttcklffw, 1 Price, 289- 

9. To obtain k writ of ne exeat regno, 

an affidavit to information and belief of 
an intention to quit the kingdom, or cir¬ 
cumstances making it necessary', as an 
order for military officers to join their re¬ 
giments abroad, is not sufiicieut. Hannay 
V. Entire, 11 Ves. 64. 

10. Affidavit sworn in Ireland before 
a Master to ground a writ of ne exeat 
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regno admitted, after doubt and ciinfe* 
reiire with Judges. Johnson v. Smith, 

2 Dick. 592 . 

11, The writ will not be granted upon 
affidavit. of a wife against lier husband. 
SedgTbick V, Wdkins, ] Veg. J. 49 . 

3 Br,C. C. 11. 

(c) Prosecuting the Bond. 

1. The sheriff having taken a bail-bond 
on a writ of ne exeat regno, the defendant, 
after appearing and putting in two insufTi* 
rient answers, left the kingdom; the Court 
discharged an order obtained for leave to 
put the bail-bond in suit, as the Court 
has nothing to do with prosecuting the 
bond, ColUnridge v. Mount, 

2 Dick. 688. 

(r/) Discharge of. 

1. Upon an ajiphcation for the writ of 

Hc exeat regno, no subperna is served; 
but upon personal service of the writ, tlie 
party is bound to appear and to put in his 
answer, and then he may apply to su¬ 
persede the writ, but not upon his uflldu- 
vit. Russell V. Ashy, 5 \'es. yo. 

2. Where the demand arose in Anti¬ 

gua, an order for a nc exeat regno, to pre¬ 
vent the defendant going thither, was dis¬ 
charged, as he would be amenable there. 
Ptarne v. lisle, Amb- 73. 

3. A writ of ne exeat regno, obtained 
by an inhabitant of Antigua against ano¬ 
ther casually in this country, upon a bond 
stated i n the bill t be lost, was discharged, 
upon giving security to abide by the de¬ 
cree. Atkinson v. Leonard, 

3 Br. C. C. 218. 

4. Where a writ of ne exeat repto is¬ 

sued against a feme covert, her husband 
residing abroad, after answer the Court 
discharged the writ, upon her giving secu¬ 
rity to abide the event of the suit. Moore 
V. McynelU 1 Dick. 30, 

5. After decree against defendant for 

the same ’'.latter as the writ issued, and 
the defendant in contempt, and ig custody 
for liou-performancc of the decree, the 
sureties were ordered ^0 be discharged, 
and the bond as to them cancelled. De- 
bazin \. Vt '.azin, 1 Dick. ys. 

6. I’he writ will not be discharged on 

the putting in of theansw'^r, where there 
appear things which ilie delendant will 
be decreed to do at the bearing. Atkin- 
son V. Bedell, 1 Dick. 98 . 

, 7. He exeat regno till answer and furlhei 
order, I'he delendant having put ill his 


answer, applied to discharge the writ, 
which was ordered on his giving security 
to abide the event of the cause. Boon v. 
CoUingwood, 1 Dick. 113. 

8 . Writ of ne exeat regno obtained by 
one French emigrant against another was 
discharged, upon circumstances appearing 
upon the afHdavits in support of the bill, 
and upon the answer, which in such 
case may be read, the application not be¬ 
ing 111 the nature of an alTidavit to hold to 
bail, but to the discrclion of the Court 
applying a remedy not in its origin dis¬ 
tinctly applicable to private transactions 
between subject and suhjeci. It is very 
delicate to apply it as against foreigners; 
and It would be a necessary condition, that 
It sliali be simply a case of equity. De 
Carriere v. De Caloimc, 4 Ves. 377. 

9 . Writ of ne exeat regno, obtained by 
a resident in the West J ndics upon a de¬ 
mand arising there, was discharged wlien 
the answer came in, and under the circum- 
Slaocei, with costs, against the prochein 
nniy of the infant plaintifl'; but u|)on the 
admission in the answer, the delenddiit 
was oidered to give security to abide the 
decree, Roddam v. Ilclheiingfun, 

5 Vcs. 91 . 

10 . Plaintiff, having twice held the de¬ 
fendant to bail, obtained a writ of ne e-ieat 
rtguo, hc discontinuing the action. The 
wilt discharged. Amsinck \. Pat clay, 

8 Ves, 591 . 

11 . Writ of nc exeat regno upon de¬ 

clarations or facts as evidence of the in¬ 
tention to go abroad, not ihscharged upon 
affidavit denying the intention. Atminck 
v. Barklay, 8 Ves. 3y4. 

And see p, 320, ante. 


L. New Tkiai.. 

(a) Application for, how made. 

1 . If, in the course of an action brought 
under the direction of the Couit, the mode 
is misconceived, the party should apply 
by petition to enable the Court to do per¬ 
fect justice. Ilulworthy v. Murttock, 

1 Cox, 143. 

2. An original me .ion must be made 
for a nesv trial; and the Court will not 
answer a petition for it, where the cause 
comes on upon the equity reserved. Attor¬ 
ney General v. Montgomiry, 2 Atk. 378. 

3. When a bill is retained, with liberty 
for the plaintitf to bring an action to 
establish his right, and llicre is a verdict 
against him, it nut being to satisfy the 
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conirieiiM of Ibe Court, tbe purty must | 
apply to tbe Court where it was tried, for | 
a new trial. Fawka v, Chadd, 

S Dick. 576. 

4. Bill retained for a year with liberty 
to bring ejectment; verdict for the de* 
fendant. Leave must be obtained of tbe 
Court, before a new ejectment can be 
brought. Sand$ v. Sands, 1 Ves. 495. 

5, Issue directed at the Rolls; a motion 

for a new trial may be made before the 
Lord Chancellor. Fmberton v, Pem~ 
berton, 11 Ves. 50. 

(5) In what Cases granted. 

1. hlotbing is allowed as a ground for 

a new trial, after judgment, that is not 
ground fur a bill of review. Curtess v. | 
Smallridge, 1 C. C. 43. 

2 Free. 178. 

2. Misdemeanours of coroners, iii re> 
turning a jury, no ground, in equity, for a 
new trial. Barker v. East, 3 C. K. 42. 

3. Tbe mistake of a juror's name in a 
panel, or tbe discovery of new witnesses 
to impeach tbe testimony of a witness 
examined on the former trial, are not cir¬ 
cumstances sufficient to induce the Court 
to grant a new trial. Dickenson v, Blake, 

7 Ur. P. C. 177. 

4. Where it appeared tbe points had 
not been distinctly before tbe jury, a new 
trial was granted. O’Connor v. Cook, 

8 Yes. 535. 

5. Verdicts being recovered in Suffolk 
by the factors against tbe London cheese¬ 
mongers, they brought their bill for a new 
trial in an indifferent county, but tbe bill 
was dismissed. Tovey v. Young, 

2 Vern. 437. 
Pre. Ch. 193. 

6. Where a party had obtained ver¬ 

dicts in two several issues, directed to try 
the validity of her marriage, the House of 
Ixirds, upon appeal, directed a new trial. 
Ashe v. Ashe, 7 Br. 1*. C. 149. 

7. A new trial granted on an issue di¬ 

rected to try a custom; the matter in 
question being of value, and concerning all 
tbe copyholds in the manor. Edwin v. 
Thomas, 2 Vern. 75. 

8. New trial of issues directed by tbe 

Court of Chancery, five years and a half 
having elapsed since tbe trial, refused. 
legard v. Do/y, 1 Ves. 194. 

9. Three tn^ frequent, and a fourth 
has been granted. Matthetes v. Warner, 

4 Ves. 206. 

10. There if no quesUon of civil right 


Where granted. 

which, in the ordinary couiue td tbe juri^ 
diction of this country, may not go through 
three inquiries. Ibut, 4 Ves. 207. 

11. In criminal cases a repeated in¬ 
quiry is not matter of right but of discre¬ 
tion, and can only be had with the con¬ 
sent of the Attorney-General. Ibid. 

12. An issue was directed to try the 
fact of lunacy, although it .had been esta¬ 
blished by two verdicts, where there was 
considerable evidence that the party had 
recovered. Ex parte IJolyland, 

11 Ves. 10. 

13. Where the Judge him^f is dissa¬ 
tisfied with the verdict, it is a good ground 
for directing a new trial. Faakonberg v. 

Ainb* 

Chaplin v. Bree, 7 Br. P. C. 204. 

See also Lucas v. Lucas, 7 Br. P. C. 100. 

14. An issue was directed to try tlie 
validity and operation of a deed ; the 
verdict was against tbe deed, auo the 
Judge, who tried the cause at Chester, 
certified llsat he was satisfied with the 
verdict; yet there being a remainder li¬ 
mited to infants, and the estate being 
£300 a year, the Lord Chancellor granted 
a new trial, though he said Lord Cowper 
had often bound the inheritance by one 
trial. Arderue v. Crew, 

2 Lq. Ca. Ab. 787* 

15. New trial ordered for raisdtrectioa 
of the Judge, Cteeve v. Gascoigne, 

Amb. 323. 

16. A new trial of an issue, directed 
to try a vicar's right to tithes, refused; 
the greatest and mosi nmteriul part of the 
evidence being in writing, of which tbe 
Court, directing the issue, was a proper 
judge, and there being no reason to sup¬ 
pose, that any further light couW be 
thrown upon it by another refeitnice to a 
iury. Lord Brumlaw v. Dtvk, 

•' ^ 7Br.P.C.8«. 

17. After two trials of an usue, the 
Court directed a new trial at bar. Baker 
y.Bart, 3 Atk. 546. i Ves. 30. 

18. After the trial of an action directed 
to try the right to mines, tbe House of 
Lords upon appeal directed a new trial at 
bar. EarlPond ret v. Smith, 

7Br,P.C.lf9. 

19. Where the jury bring in their ver¬ 

dict cootrai^ to tbe dircettun of tbe Court, 
a new trial he granUrd even after a 
triid at bar. The Queen v. Bodies of 
Headley, 1 P. W. 212. 

' And tee Hichard v. Symes, 2 Atk. 320. 

20. Two issues, to Mcertain who waa 
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the heir an iotestatet were directed to te , 
tried at bar, but at the deeire of plaintiff 
were tried at nisi prius, aud verdicts found 
for the defendant; a new trial at bar 
granted, the plaintiff consenting to accept 
of niti prius costs in case he prevailed. Ba¬ 
ker v. Hart, I Ves. 28. 

3 Atk. 542. 

21. A new trial of an issue to try the 

validity of a will was directed, after a 
trial at bar, where the verdict was con* 
trary to the weight of evidence; but upon 
payment of the costs of the last trial. La- 
cas V. Lucas, 7 Br. P. C. l60. 

22. No douSt of the Court's right to 
grant a new trial after a trial at bar; fur 
the conscience of the Court must be satis- 
lied, Minor Canons of St, PauCsv. Morris, 

9 Ves, 165. 

23. New trials after trials at bar are 
grunted in Chancery, when courts of law 
would not grant them. Ibid. 169* 

24. Where the defendant obtained a 
verdict upon an issue directed to try the 
validity of a rent-charge; upon evidence 
that the rent had not been paid for fifty 
years, and other circumstances rendering 
the grant suspicions, the Court ordered 
a new trial, the plaintiff paying the costs 
of the former. Unon, 2 Vent. 351. 

25. Bill for a new trial, plaintiff sug¬ 
gesting that the mark to the bond was 
forged, wtd all the pretended witnesses to 
the bond were dead, and that the verdict 
was recovered by surprise; a new trial 
ordered. Codriu^^ton v. Webb, 

2 Vem. 240, 

26. Upon appeal, the House of Lords 
granted a new trial to try the question of 
forgery of a bond, although a verdict for 
the bond had been obtained at law on 
non csr/ocinm pleaded, and although the 
Court of Chancery hud refused a new 
triaL Tilly v. Wharton, 2 Vern. 378. 
Wharton v. Tilley, 2 Vern. 419* 
.dad see Bremasword v. Edwards, 

2 Ves. 246. 

27* If a witness be convicted.of per¬ 
jury, or the party of forgery ; good cause 
for a new trial. 2'illy v. Wharton, 

2 Vem. 378. 

28. New ^riala are granted in Chancery 

in cases of inheritance or of value, or 
where the Court is not satirfied, and par¬ 
ticularly in cases of forgery. Staeev. 
Mabbot, 2 Ves. 553. 

29. Courts of Equity may direct new 
trials in suspicious cases, and especially 
where fraud or forgery is imputed to ‘a 


will. Where them were two (rials upon 
the validity of a will, and the verdicts op¬ 
posite, yet an order of the Court of Chan¬ 
cery for a new trial (at bar) was, upon 
the circumstances of the evidence, re¬ 
versed. SaUer v. Hite, 

7 Br. P. C. 189. 

30. New trial refused after two verdicts 

against deeds aud a will for fraud. Bates 
v. Graves, 2 Ves. J. 287. 

31. A new trial of an Ustsedevisavitvtl 
non, the heir at law paying the costs of 
the former trial. Mountain v, Bennet, 

2 Dick. 6S3. 

32. Two new trials of an issue dcvisacit 

vel non, granted at the instance of the 
heir at law upon terms. Blount v. iSbin- 
nerton, 2 Dick. 500. 

33. Issue devisavit vcl non, and three 
verdicts in favour of the will; the Court 
being satisfied with the result of the third 
trial, refused a motion fur a new trial. 
Pemberton v. Pemberton, 13 Ves. 290. 

34. New trial of an ejectment grunted, 

on payment of the costs of the former. 
Birt V, Pitt, 1 Dick. 87» 

35. After three ejectments tried in Ire¬ 
land, an issue was directed out of Chan¬ 
cery between the same parties upon the 
same points. A new trial was afterwards 
grant^ upon appeal to the House of 
Lords, and after that another ejectment 
was tried. Lord Sherborne v. L'aper, 

4 Ves. 206, (n). 

S6. If there is evidence a plaintiff is 
not apprized of, he may suffer a nonsuit; 
and on his coming buck to this Court, 
the Lord Chancellor will order another 
issue at law notwithstanding the nonsuit. 
lUcuurd V. Symes, 2 Atk. 320. 

Barn. 90. 

37. Where the Court thought the evi¬ 
dence newly discovered uiight not to be 
the foundation for a different verdict, a 
I new trial was refused. Colgrave v. Juson^ 

3 Aik. 197. 

38. A new trial was granted upon 
reading some letters of the defendant, 
wherein be had put a greater value upon 
the premises in question, than what bad 
been found by the jui < upon the former 
trial; although these letters were in the 
plaintiff's power previous to the former 
trial, and might have been then produced, 
if he had thought fit, Ihyer v. Johnson, 

7 Br. P. C. 156. 

39. After a verdict nguiiist an executor 
on tt pli ne administnecit, a voucher being 
discovered, for want of which the veidict 
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pasted, a new trial was granted. Heih 
nell V. KeUandf 1 £q. Ca. Ab. 377. 

40. The abseore of a witness, whose 

testimony would corroborate that of others 
to a particular fact, is not of itself sufli- 
cient to obtain a new trial. Cleeve v. 
(Jascoignc, Amb. 323. 

41. New trial was granted, upon new 

evidence, in a case of forgery and wheie 
the conscience of the Court was not satis¬ 
fied; although the Judge ceitified in favour 
of the verdict, and it would not have 
been granted in a Court of law: as there u 
new trial will not be granted to introduce 
new evidence or answers '.o it. Since v. 
Mabbotf 2 Ves< 553. 

42. The Court will not grant a new 
trial, upon a suggestion that the part} was 
not apprized of a particular evidence, 
and therefore not prepared to give an an¬ 
swer. Richards St/mt, 2Atk.319. 

Barn. 90. 

43. After verdict upon an issue, a new 

trial, on account of having further evi¬ 
dence to produce, was refus^, there being 
no fraud or surprise, but the evidence hav¬ 
ing been kept back by the party apply¬ 
ing, though the Court was much dissatis¬ 
fied with the verdict. Stamkn v. Ed¬ 
uards, 1 Vcs. J. 133. 

44. The Court, for the more solemn 
determination in some cases, directs a se¬ 
cond trial without setting aside the first 
verdict, for otherwise the party iii whose 
favour the first verdict was given would 
lose the benefit of urging it in his tuvour. 
Baker v. Hart, 1 Ves. 29. 3 Atk. 542. 


And see further p. 321, ante. 


LI. Order. 

(c) Amending. 

1. A mistake in the title of an order 
amended, though to charge a surety, who 
gave a tccognizancc to abide the order of 
hearing. Spearing v. Lt/nn, 

2 Verii. 376. I’re. Ch. 115. 

2. Plaintifl' obtained an order for se¬ 
questration, which was issued and put in 
execution; a mistake in the title of such 
order by the omission of the words “ and 
others'* was allowed to he rectified by 
amendment, inserting the words ouiitUd. 
Imcten v. Colchester, 2 Mer. 395. 

3. If, by a clerical misprision, any thing 
is inserted in an order, by consent, ujion 
iiirther directions, it may perhaps be recti¬ 


fied by bill of review, but cannot by ino- 
tion. Anon, 1 Ves. J. 93. 

4. A mistake, in the title of an order 
for the Serjeant at arms, ordered to be cor¬ 
rected, after a sequestration founded upon 
the return ; the defendunt having put in 
his answer, and thereby acquiesced. Bru¬ 
net v. Burton, 1 Dick. 135. 

(5) Drawing up, and Entering. 

1. Orders must be drawn up and enfeied 
by the register, before they Itear authority, 
for the register’s minutes are only a war¬ 
rant for an order. Anon, 2 Free. 4(). 

2. But an order to dismiss a bill for 

want of prosecution operates from the 
time of its being pronounced. Lorimerv. 
Dtrimer, 1 J. & W. 284. 

3. As the manner of drawing np orders 

is of long standing. Lord llardwicke said 
he would not alter lliem, but wished 'Sey 
were framed with the same simplicity 
as orders made by the Courts of Law. Ba- 
ker v. Hart, 2 Atk. 488, 

4. To enter an order nunc pro tunc is a 

motion of course, where the party enti¬ 
tled to it comes recently, but, after a length 
of time, there ought to be notice of such 
motion. Anon, 3 Atk. 521. 

5. Order lost, was redrawn, and entered 
nunc pro tunc. Willmnson v. Henshaw, 

1 Dirk. 129. 

6. To ground a motion upon a decretal 

order, it must be passed with the register. 
Smith V. Reynolds, Mos. 71* 

7. The order of a preceding Lord Chan¬ 

cellor cannot he reheard upon minutes, 
but must first be drawn up. Taylor v. 
Popham, 15 Ves. 72. 

(r) Service qf. 

1. An order which is made on bearing 
counsel of both sides, need not be served. 
Rambridge v. Cast cl, Mos. 199. 

2 Service of an order nisi, for a se¬ 
questration, on the Clerk in Court of the . 
defendant is suflicient; the absolute order 
alone requiring personal service. Small- 
brooke v. Lord Donnegal, 

3 Anst. 647. 

3. Where there were five defendants, 
some of whom lived in the East Indies, 
aud some in tlie West Indies, the Court, 
on motion, upon affidavits, ordered ser¬ 
vice upon the Clerk in Court, of an order, 
to confinn'a report, to be good service 
upon the defendants. Jackson v. ——, 

2 Ves..J. 417. 
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4. Where a party, is avoiding service . 
of an order, and the Clerk in Court is 
dead, the rourbe is to move, first that 
service of a subpiena to name a Clerk in 
Court on the solicitor, may be good ser¬ 
vice: and, if none is named, then, that ser¬ 
vice of the order on the solicitor may be 
good service. Francklyn v. Colhoun, 

12 Ves. 2. 

5. The practice of requiring personal 

service of an order to found process of 
contempt,will be dispensed with where the 
party must have notice; as upon a sliort 
order for the execution of a decree, made 
while the par.y was present in Court. 
aider v. Kidder, 12 Ves. 202. 

6. Or, where the party, declaring he 

would not execute the order, absconded to 
avoid It. J)e Almneville v, De Manne- 
ville, 12 Ves. 20cl. 

7. Where the party, upon whom an or¬ 
der for commitment was made, was of a 
singularly ferocious disposition, service at 
his dwelling liouse was ordered to be 
good service. IVilliams v. Jones, 

2 Dick. 477. 

8. Service of copy of an order, with¬ 
out producing the original, not good, un¬ 
less the production is waved. H'allu v. 
Olifnn, 19''es. 380. Coop. 282. 

9. Right to tender will be waved, by 

the party's declaration that he will not 
accept it. Ibid. 

10. Where the defendant had been call¬ 
ed upon seven times, but could not be 
found, so us to be personally served with 
an order fur ilie payment of money, the 
Court ordei ed that service on the oefciid- 
aiu's Cle^'k in (Juurt should be deemed 
good se'-vice. Anon, 4 Mad. 462. 

11. Service of an order ot Court on a 
servant ot the party, not at his dwelling- 
house, insufficient. Anon, 2 Price, 4. 

1S. Where an order for a messenger 
has been issued against u shcrifi', for con¬ 
tempt in not returning an attachment 
against a defendant in contempt, fur not 
putting in his answer, the prevituis order 
to the high sheriff to return the pioccss 
may be served on his hnder-sberiff, a.id 
such serv'ce will be good. Tho»m v. 
Matthias, 2 Price, 32. 

13. Nor will the Ciiurt enlaigc the 
time limited by the order m such a rase. 

Ibid. 

14. .Where a party absents himself to 
avoid personal service oi an order to pay 
money, or a subpana for costs, the 
Court will substitute service yt his d'\ell. 
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ing-house, and on his Clerk in Court; but 
an order for service at the dweliing-house 
only is irregular. Farrow v. White, 

1 J. & W. 643. 

15. Some orders made on motions of 
course, e.g'. that to* answer amendments 
and exceptions together, operate from the 
time of service only. iMiimer v. Lorimer, 

1 J.& W.284. 

For serving Order for Injunction, see 
pp. 250, 472% ante. 

(d) Discharge of, 

1. The Master of the RcUs may dis- 

cliargc an order ii ade by the Chancellor 
ex parte, or on a motion of course. Davy 
V, Seys, Mos. 71- 

2. A party may move to discharge an 
order, though be is in contempt for nut 
obeying it. Jlill v. Bissel, Mn.<s, 258. 

3. Order on petition not discharged on 
motion, unless cx parte. Bishop v. Willis, 

2 Ves. 113. 

4. An order by consent cannot be got 

rid of but by consent; but if a party to 
such all order take proceedings inconsistent 
with it, be thereby waves his right to in¬ 
sist on the rule. Bernal v. Marquis of 
Donegal, 3 Dow, 146. 

5. Au orc1e.~ made upon further direc¬ 
tions is a decretal order, and cannot be 
discharged upon motion, although it was 
obtained by consent, and was u surprise 
upon the other party. Anon, 

iVes. J.93. 

For Discharge oj’Order to dismiss, see 
Div, LXX, post. 

LII. Outlawry. 

1. Outlawry is at this day the common 

process in Ireland. Bimnionds v.LordKin- 
naird, 4 Ves. 738. 

2. A plaintiff cannot proceed to out¬ 
lawry in the Exchequer; the Court 
iia.s no process on which to found such a 
|)rocceding, Horton v. Peake, 

1 Price, 309. 

Llll. Parties. 

(a) Objection for "want of. 

1. Whejp the bill seeks to discover 
who are the necessary parties, no objec¬ 
tion for want of their being parties can 
be taken. JJouycr v. Coiert, 1 V'erp, 95. 

2. Where some parties are out of the 
jurisdiction, and the tact is so charged in 
the bill, an objection for want ol those 
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parties will not be allowed. Cvmlad v. 
Cr/«, Pre. Cb. 83. 

barwenfv. JVa/fm, 3 Atk. 510. 

Hmki V. Hibernim Wine Company^ 

1 S. & L. 240. 

WUliame v. Whinyaieit 

2 Br. C. C. 599- 

3. But where the absent parties are 
inateriaU the Court will not proceed to a 
decree without them. Fell v. Brown, 

2Br. C. C. 276. 

And see Polk v. Clinton, 12 Ves. 58. 

4. If at the hearing a plaintiflf waves 
the relief he prays against a particular 
person, the objection for want of his 
being a party will have no weight. Pawlet 
T. 2'he Bishop of Lincoln, 

2 Atk. 296. 

5. In equity you may take exceptions 

for want of parties at the hearing of the 
cause,or demur; but you cannot plead 
it in abatement at law after yon have 
gone upon the merits. Darwent v. Wal¬ 
ton, S Atk. 510. 

6. An objection for want of parties 
should be taken upon opening the pro¬ 
ceedings and before the merits are dis¬ 
closed. Jones V. Jones, 3 Atk. 111. 

7. If the objection by the defendants 
in the original cause, fur want of parties 
to the supplemental bill, is not made in 
the first instance, it is too late to do it 
when the cause comes on again, where it 
was put off only for want of formal par¬ 
ties, in order that the decree might be 
complete. J<mts v. Jones, 

S Atk. 217. 

8. Where a party submits to answer, 

he cannot object that be ought not to 
have been made a party. Cookson v. 
FJlUon, 2 Br. C. C. 25 2. 

9. Where a bill wants proper parties, 

it is in the power of the Court to dismiss 
the bill sons prejudice, or to give leave to 
amend, paying costs. Stafford v. Lity of 
London, J P. W, 428. 

10. When.at the hearing of the cause, 
an objection is taken for want of parties, 
the Court ought not for that reason to 
dismiss the bill with costs, but should 
order the cause to stand over, with liberty 
for the plaintiff, on payment of costs, to 
amend his bill by adding proper parties. 

Green v. PooU, & Br. P. C. 504. 

Anon, 2 Atk. 15. 

Jones v, Jones, 3 Aik. Ill. 

11. Parties appeared to be wanting, 
it was ordered to stand over, with liberty 
fitr the plaintifl to file a supplemental 


billi merdy to add partiuB. HMtwtrtk 
V. Holdsworth, S Pick. 799- 

Jones V, Jones, 3 Atk. 1 10. 

1 Dick. 96. 

13. Upon an objection for want of par¬ 
ties, it is not necessary to point them out 
by name, if described so as to enable tbe 
plaintiff to make them parties. Attorney 
General v. Jackson, 11 Ves. 369 . 

(5) What Partki are or are not Necessary, 
(1) Generally. 

1. Naming a party in tbe bill as a de¬ 
fendant, does not make him a party, un¬ 
less process is prayed agiunst him. 

Fawkes v. Pratt, 1 P. W, 592. 

Windsor v. Windsor, 2 Dick. 707- 

And see Reilly v. Ward, 

5 Br.P.C. 495 .' 

3. If a party interested canno^ be 
served with process, the cause may pro¬ 
ceed without him. Qumtine v. Yard, 

1 Eq. Ca. Ab. 74. 

3. To a bill for relief, all persons ne¬ 
cessary to the relief must be made parties, 
or defendant may plead to such a bill; 
secus where a discovery only is wanted. 
Sangosa v. The East India Company, 

2 Eq. Ca. Ab. 170 , 

4. As far as possible tbe Court en¬ 
deavours to make a complete decree, em¬ 
bracing tbe whole subject, and determin¬ 
ing the rights of all parties interested in 
the estate. Polk Clinton, 12 Ves. 58. 

5 . Where tbe suit draws the jurisdiction 
out of a court of law, all tbe parties must 
be before tbe Court, who are necessary 
to make the determination complete, anid 
to quiet the question. Poore v. Clarke, 

2 Atk. 515. 

pawlet V. Bishop of lAncoh, 

2 Atk. 296 . 

6. It is a general rule that no one need 
be made a defendant, against whom, at the 
hearing, the plaintiff cannot obtain a de¬ 
cree. De C oUs V. Ward, 

3 P.W. 310,(1/). 

7 . The general rule requiring all per¬ 
sons interested fo be parties will be dis¬ 
pensed with, where it is impracticable, or 
extremely inconvenient to justice. Adair 
V. New River Company, 11 Ves. 429. 

And see p. 342, ante, and p. *513, fusf. 

8. All the parties to tbe original suit 
must be parties to a bill of review. Jlort- 
weU V. Townsend, 2 Br. P. C. 107. 

9 . A person interested must be a party 
to tbe original suit; it is not suffleient 
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that lie is a party to a cross bill. Hooper 
V. Lethbridge, Hun. 2.91. 

(2) Jgait.' 

1. It is improper to make a person who 
ministerially only sole party. Fcr- 

wo» V. Blacker!'^, 2 Atk. 147. 

2. Agents must sue in tbe name of their 
principals. licigk v. Thomas, 2 Ves. 313. 

3. To a bill against a vendor for a spe¬ 
cific performance, his stewards and receiv¬ 
ers, having possession of the conveyances 
and title deeds, ought not to be parties, and 
a specific performance being decreed, the 
bill was dismissed, as against lliem, with 
costs. M‘Na)nara\f.l'Tilliaiiix,6Vfis, 143. 

4. .An agent implicated in a fnitul ina\’ 

be made party to a bill seeking relief 
against it, and that lie may be e'camined 
us a witness is no objection. JJullct/ei/ 
V. Dunbar, 1 An^l. 37- 

And see King v. Martin, 2 VbJ. 641. 

(3) Arbitrators 

1. A bill for relief against a palpable 
mistake or miscalculation in an award, 
must be against the person in whose fa^or 
the uw'ard is made, and not against the 
urbilralor. Anou, 3 Aik. b'14- 

Lingood V. Crouchtr, 2 Atk. 390. 

And see Steward v. East India Company, 
2 Tern. 380. 

(4) Assignor or Assignee. 

1. Bill to be relieved against bonds 

which wore assigned by commissioners of 
bankrupts, tbe assignee must be a party. 
Foord V. ZvCAr, Barn. 265. 

Rep. T. Kipch, 265. 

2. bill against the e.vecutor and assig¬ 
nees of a certificated bankrupt deceased, for 
an account; the assignees demurred, de¬ 
murrer alhiwed, the executor only bring 
liable to tbe creditor, *and the assignees 
to tbe executor only. Utterson v. Mair, 

i Br. C. C. 270. 2 Ves, J. 95. 

3. To a bill by an assignee of »a judg¬ 
ment, assignor is a necessary party, 
CtUkcart V, Cewis, ^ Br. C. C. 516. 

S. C, 1 Ves. ,1. 463. 

4. Bill against a traBti>e, who has as¬ 
signed his trust, the assignee ought to be 
made a party; as the decree should be first 
against hip), and the trustee to stand as 
a security. Burt v. Dennet, 

2 Br. C. C, 225. 

5. Persons claiming under a mortga¬ 
gee mfust be parties to a suit by tbe 
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mortgagor to redeem. IVetherellv, Col¬ 
lins, 3 Mad, 255. 

6. Where there are inestic assignments 
of a mortgage, without the authority or 
privity of the mortgagor, such mesne 
assignees arc not necessary parties to a 
bill for redemption, e.xcept tbe last, who 
has contracted to stand in the place of the 
original mortgagee and all the assignees. 
Chumbet 1 v. Goldwin, 9 ^ es. 268. 

7 . If a mortgagor, pending a suit to 
redeem, assigns his mortgage, the assignee 
need not be made a party, as he will be 
bound by the decree. Garth v, fFard, 

2 Atk. 175 . 


6Vr f'urth r, p. 342, unit. 


(6) Altorney or Solicitor. 

1. A solicitor assisting his client in 
obtaining a fraudulent deed, is properly 
made a party to a suit to be relievefi 
against it, as he may be liable to costs. 
Bowles V. Sti-wart, 1 S. & L. 227. 
ii'tmel V. Cade, 2 Atk. 3 24. 


See fui fher p. 342, ante. 


(6) Attorney-General. 

1. Bill to avoid a lease, for that lh<‘ 
lessor was a lunatic: tbe Attnniev-Ge- 
neral must be a party. Leigh v. ll'uod. 

Hep, T. Finch, ' 35. 

2. A. having outlawed B. his debtor, 

brings a bill against B , and C., a trustee 
of an annuity for B., to subject tbe an¬ 
nuity to the plaintiff’s debts tbe Attor¬ 
ney-General most be made a parly. Batch 
\.lVaslall, ll’.W. 41.5. 

3. Where A., having outlawed B. his 

debtor, brings a bill aga.nst C. to discover 
what goods are in his possession belong¬ 
ing to B.: the Attorney-General must be 
a narlv.-v. Bromley, 

2 P. W. 269 . 

4. An iiiquisilion of attainder is only 
to inform, and dues not entitle tbe crown 
to any right; therefore the Attorney- 
General is not a ue, .-ssary parly to a 
bill for an account of the estate of the 
subject of the inquisition. Burk v. Brown, 

2 Atk. 399 . 

5. Where there is a legacy to a charity, 

to a bill for an account, it is not necessary 
to make tbe Attorney-General a party. 
Chitty V. Parker, 4 Br. C. C. 38. 

6. The Attorney-General need not be a 
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party to a bill lelatiiig to a pi ivate clmrity, 
sUcti as a voluntaiy society to provide for 
the members and their wiidows by weekly 
contributions. Jnon, 3 Atk. 277- 

7. The Court refused to order dividends, 

lecpived before the bill filed, of slock piir- 
clmsed by the old government of Switzer¬ 
land, to be paid into Court by the tiiis- 
tees on the application of the new govern¬ 
ment, nut acknowinilged by the govern¬ 
ment of this country, without liaving the 
A Homey-General a party'. Doldi r v. Bank 
of England, 10 Ves. 3 5‘2. 

8. In a suit to establish a modus where 
the rector is an flceniosyn..ry foundation, | 
of which the King is visitor, the Attor¬ 
ney-General need not be made a jiarly. 
Scan V. Trinihf Collegi, 3 Anst. 7('f'. 

9- The testatrix bc'jueathed her per¬ 
sonal estate to her executor, in trust for 
her bastard child, who dies intestate, and 
without wife or issue- The executor 
brings suit against one jiossessiiig the 
poi tion of the bastard, a demurrer, because 
ill*' Atloiney-Gei’eial and adniinisiraloi 
of the bastard were not panics, was dis- | 
allowed ; for the excciitoi liaving the legal 
title, could give a good discliaigi' to the 
defendant. Jouis- v. Goodchdd, 

3 P, W. 33. 

And ,s,r p. 312, ante. 


(7) Baii/i of England. 

1. Nolwitln taiiding the act of parlia¬ 
ment, 39 and 40 Geo. 3. c. 3(). the liank 
of England may still be made parties to 
a bill to restrain a transfer of slock. 
Temple v. The Bank of England, 

f) Ves. 770 . 

2. But onless foi a particular object, as 
a discovery, it is not nece-^sary or proper 
to make them pnilies, if thr lelief is ob¬ 
tainable under the stat. 39 iS: 10 Geo. S. 
c. 36- Edridge Edridge, 

3 Mad. 386'. 

3. Though it may be necc.ssary to make 
the Bank parlies for discovery, yet it is 
improper to keep them before the Court 
to the hearing. Williams v. Williams, 

2 Br. C. C. 87. 

(8) Bankrupt, 

1. In a bill brought by the creditors of 
a bankrupt against the assignees under 
the commission, the bankrupt need not be 
made a party. Dc Golts v. Ward, 

3 P. W,311,(»). 


2. A bankrupt is not u necessary parly 
to a suit against his assignees, to establish 
a lien upon the estate. Ycates v. Craves, 

• 1 \'e8 .1. 280. 

3. A bankrupt cannot be made a de- 

feudunt to a bill lor discovery, in defence 
to an action at law by the assignees, he 
being a competent wiliiefs. Griffin v. 
Archer, 2 Anst. 478. 

4. But where the bill charged a frau¬ 
dulent bankruptcy, a demurrer by the 
bankrupt was overruled, as there might be 
relief against the bankrupt upon the 
fraud. King v, Martin, 2 ^’es. J. fill- 


!>eeJnrther p. 343, ante. 


(9) Baron and Feme. 

1. Beguhirly, husband and wife ought 
to join ill suit; but if a feme covert le- 
mands relief for a separate niainfenance, 
sellleil by the husband, she may sue 
alone. liegnes Levis, IC C. 35. 

2. A wile, by her proclicin amp, may 
sue her husband. Oxendon v- Oxendon, 

2 Verii. 493. Pre. Ch. 239. 

3. A feme covert suing for a legacy, 
bequeathed to her separate use, must make 
licr husband a party, although she is di¬ 
vorced caiuA smifiir. Anon, 2 Free. 22. 

4. A married woman may sue by her 
next friend, and making the husband de¬ 
fendant. laidp Elihank v. Montolieu, 

5 Ves. 737 . 

5. A bill for the wife's separate estate 

ought to be brought by her proclicin amp. 
Griffith v. Jlood, 2 Ves 4.02. 

6. Tl,e husband is a funnal party to a 
bill against the wife, in respect of her se¬ 
parate estate. Lillia v. Airep, 

1 Ves, .1. 278. 

7. If a husband sue for things in ac¬ 

tion belonging to the wife, as for a bond 
or legacy, she must be a pat ty to the suit j 
but otherwise, if suing for a rent accruing 
in the wife’s right after marriage. Clark 
v. Ijird Atigier, 1 C. C. 41, 

S. C. Nel. 78. 

8. A man, as plaintiff, may sue his 
wife. Brooks v. Brooks, Pre. Ch, 24. 

9. Lands were settled in strict settle¬ 
ment with a power to the husband to sell, 
upon settling other lands to the same uses. 
In a bill by the husband to compel per¬ 
formance of a contract to purchase the 
lands settled, the wife and issue are proper 
parties. Lamplvgh v. Hebden, 

Barn. 371. 1 Dick. 79- 
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]0. Huslmiid tenant Toi lil'e, lentamder 
to his wife for life; he hiings a bill alono 
for the opinion of the Court upon the set* 
tlement; objection, that the wife was not 
a party, allowed. Herring v. l or, 

1 -Aik. 

11. To a bill by the imsbund to be 
lelieved against a bond, given by him in 
fraud of his marriage, u is not usual or 
necessary to make the wife a party. Ro¬ 
berts V. RobertSy 3 P. \V. 71 . 

And see p. 1 25, anlv. 


(10) Piis/iop, 

I. Bill by a vicar against .i sfi|U(-.t?ii- 
tor for an accoiinl of profits doling Uie 
vacancy; the bisho[) must be a putty. 
Janes V. Rcnctt, Bun. i,02. 

(i i) Iji ol-i rs- 

1. J. S. of K. caused a sum in Soiilli 
Sea Stock, beloiminii to anotl'ii |.i'r‘.)n of 

O o 

tin: same name, to be Ir.'i. .I'erieil into Ins 
own name, ai d then into ilie name of a 
broker for sale, and v. lio accordingly sold 
it for him. In a bill against the repie* 
sentalivcs of .1. S. of K. and the South 
Sea (’onipany for satisfaction, the biak«>r 
IS not a necessary party, Harrison v. 
PrysCy Burn. 324. 

( 12 ) ('otmn tss Hitters . 


sufficient to make (he acting commis¬ 
sioners defefukuil.i, they being ptisotially 
liable in case of a deficiency of fund'>. 
Horsley v. Rtll, Arnb. 70<). 

1 Br. C. tJ. 101, («)• 

Jnd see p. 313, uiih. 


(13) Corporatn:)!, 

1 It was objected against the plaintilT, 
llirit be liiuf not brought propel paities f,. 
hearing, the bill being to lie i('iie\erl foi 
a debt owing <io!ti the old .\fii<-:in Com 
p.'iiiy, and lie bad brought .o hearing the 
nen African Co ii|iany (>iil\ ; objection 
disallowed, (‘i/rson\. T.'ii An'can Corn- 
p'lny, 1 Vein. 1 .’1. 

2. A corpoiiiUon .nav pim m a suit to 

eslublish a claim on behalf of its indivi¬ 
dual membeis. Carp, of iMiidon v.C'orp, 
of /.Kcrpool, 3 Aristr, 738. 

3. A bill Oy a lessee lor 21 years under 
the (lean and chaplerol Winchester,against 
a lord of a manor and the tenant ot a par¬ 
ticular hon-e, which obstructed pkimtiO's 
way, praying that the house might he 
pulled down, ami that plaiiitdl be ipiieted 
111 the possession of the way : held that 
the dean and clmptci ot Winciicsler, who 
woie tlie owmi - oi the mliciilame, wen. 
neci’ssai V Jtarlies. i’oon wClurly 

2Atk. 515. 

■t. (Idiceio .".'i St 1 \ lilts ,)l a coipoia- 


1. While llie jutlgmeitl agaimt the 

charter of Lomloi, was in loicr, a full was 
hroiight, for a debt due from thef'bamhei 
of liOnduu, against the old Loid .'layor, 
Alderino'i, and the Comn,is.sioner.s to 
whom t'lc King had granted the hind.s in 
inisi to (uiv the city dthls; a denniriei 
by the Comniis.sioneis v\a.s tiverrnicd. 
Naylor w Cotnishy 1 V’ern. 311. 

2. A ln!I against the lieasuicr under 
the conmiissioners for bmhlmg the new 
churrlies is impropei, the lommissioreis 
ought III be parlies. Vtrnoii v. /ilai’la .i.t/, 

2 Aik. 1 kl. Bary 377- 

3. A bill, !iy the surety of an oflicer of 
the commissioners of rtccise, alter be.ng 
sued upon his bund, lor an account, alleging 
the officer had overpaid, the commissioners 
must be parties. Mala peace v. Needier, 

Bun. 2.91. 

4. The acting commissioners, under an 
act of parliament for mu&ing a brook navi¬ 
gable, with power to be low’inoney, em¬ 
ployed the plaintiff in different parts of 
their works. In a bill lor payment it is 


lion m.iy be iiuule jmiues to .i tint ngainsi 
the i iirpi>i<itii)ii. It'i/eh v. Mi,if, 

3P. W. 310. 

I 'tifiui i. Hiig/it'i, ? \ cs. 2t?.9' 

Dunthitr \. Corp of i'hippcnhani, 

I' f Ves. 252, 

5, dVlieri: the coriiotalion are trustee.s 
for a cliaiitj, indi\idua! members may 
i>e imide parties to a bill charging tliciii 
as acliiiL, 111 the e.xtculion of the trust, 
bom a conuiil motive, and to the delri- 
inciit of the ihaiity. Dunnner v. The 
i'tnp. of Chippinham, Ik Vos. 215. 

(1+) Dchlois or Creditors. 

1. 'Hiegeneral rule is, that, where a debt 
IS joint and several, the plaintiff musl 
bring each of the debtors before liu 
Court. Madox v. Jachson, 3 Atk. 406. 

2. A creditoi of the testator or intes¬ 
tate need not make any body but tlie per¬ 
sonal representative a parly; but if any 
persons have pos.scssoil the estate, or ilien 
be any dcliloi* of the i!ccia.srd, and au', 
collusion bclwcin tluui and llu’ I'pii-pu 
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tative, be may in equity follow the assets, 
make them parties, and demand an ac¬ 
count against them. Newlavd v. Cham- 
pion, 1 Ves. 105. 

/iud see Elmslie v. M’Aulat/, 

3 Br. C. C. 6‘24. 

3. But to constitute a person possess¬ 

ing assets u necessary parly, the pluin- 
tid'must shew heeither denies such assets, 
('r applies them im|)roi)crly. Simpson v, 
Vaughan, 2 Atk. 33. 

4. A creditor liliiig u bill against the. 
executor cannot make a debtor to the 
testator a party, upon the ground of the 
executor being insolvent. ^^Itcrsoii v, 
Mair, 2 Ves. J. <)5, 4 Br. C. C. 270. 

5. But otherwise in a special case, as 
where the representatives cannot or will 
not act. Burroughs v, Elton, 

11 V'es, 2y. 

(). And if assignees of a bankiupt re¬ 
fuse to bring a bill that is for ‘he benefit 
of the bankrupt’s estate, any creditor has 
a right to bring suoh bill under peril of 
costs. Frankh/n v. Feme, Barn. 30, 

7. The general principle on which a 

debtor to the estate cannot be made a de¬ 
fendant to a bill by a creditor or residuary 
legatee against the executor, unless col¬ 
lusion, insolvency, or some special case, 
applies equally to the case of a credilor 
overpaid by the executor. Akiiger v. 
Bouie/t, G \'es. 74S. 

8. A few crcditois may sue lor ibeiii- 
selves and the rest. Leigh v. Thomas, 

2 Ves. 313. 

i). It is not necessary to make creditors 
parlies to a suit relative to the personal 
estate, It is sutricieiil that the executor is 
a party, as he represents the testator, cre¬ 
ditors, and legatees. Pevxock v. iUonIc, 

1 Ves. 127. 

10. Where a bond cieditor brings a bill 
against an executor for an account of 
assets and satisfaction, it is no objection 
for Want of parlies that lie has not bi ought 
other bond c;editors or creditors of a su¬ 
perior natuie before the Court, for the 
Court only decrees an account, with a di¬ 
rection for the executor to pay in a course 
of administration. Anon, 3 Atk, 372. 

11, Though generally a bill by those in¬ 
terested in the personal estate as creditors 
or next of kin, will not lie against a debtor 
to the estate, it will, under circumstances, 
as in this case, upon collusion with the 
lepresentative. Doran v. Simpson, 

4 Ves. 651, 


Executor or Admiuistraior. 

(15) Defendant. 

1. It is not necessary to make the de¬ 
fendants to an original bill parties to a 
hupplemenlal hill, in nature of a bill of 
revivor. Jones v, Jones, 3 Atk. 217. 

2. No one ought to be made a defendant 

merely to pray costs. Taplour v. Hoch- 
ford, 2 Ves. 284. 

( 16 ) Devisie. 

1. Bill by some of the residuary de¬ 

visees, all must be parties. Parsons v. 
jVcw//c, 3 Br. C. C. 3()5. 

And sie Morse v. Sadler, 1 Cox, 3.52. 

2. Devise for seven years on condition 
that dcMsee should, within that tunc, pay 
devisor’s debts, remainder to plaintiff at 
twenty-one : on a bill to compel payment 
of debts or be let into possession, other 
parties, to whom the estate is devised 
until plaiutifl attained twenty-one, are ne¬ 
cessary pailies. Piggv. Cordwell, 

Kep. 'r. Finch, 278. 

(17) Exievtetr or Adnunistrator. 

1. All executors must sue and be sued, 
tbougb one be an infant. OfHcu'J.Jenneu, 

3 C. H. 92. ‘ Nel. 42; 

Seurri/ \. Morsi-, 9 Mod, 89 . 

2 .Alll ougb an executor does actually 
releau*, ^el be most be n ado a party to 
! tlje suit. Sniillihn v. Jlwton, 

I Vera. 31. 

3 . It is sulhcient to make those execu¬ 

tors patties who have proved the will; 
and the other executors, if they have de¬ 
mands out of the estate, may come in as 
creditors, before the Master. Brown v. 
Pitman, (lilb. K, 11. 75, 

And see IVankford \. Wanhford, 

\ SrtW.. 307 • 

4. An adinimstrator, though insolvent, 
must be a parly to a lull for discovery of 
assets. Ashursl Eyres, 2-Atk. 51. 

3 Atk. 341. 

3. One executor renouncing in the 
lilellme of another is a nullity, and 
thereforefif A. and B. are executors, and 

B. renounces, and A> the representa¬ 
tion is continued in B. and not in A.’s ex¬ 
ecutors; and therefore B. is a proper 
party to a suit respecting the assets. Ar¬ 
nold V, Blanctme, 1 Cox, 426. 

6. Where an administration is granted 
to two, and one dies; held that the ad¬ 
ministration survived, and therefore the 
representatives of the deceased administra¬ 
tor are not necessary parties to a suit by the 
ourvivoi, Hudson \, Hudson, For. 127- 
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J. Testator gave his real estate to trus¬ 
tees, to sell sufficient for payment of debts, 
and the residue over; the residuary 
devisee died ; and on a bill by the heir of 
devisor and devisee, against the trustees, 
and the personal representatives of devi¬ 
sor, claiming the property as ical estate, 
held that the personal representative of 
the devisee was a mere formal party, and 
in cubo of a decree might be brought in 
before the Master. Fktcher v. Ashburncr, 

1 Br. C. C. 498. 

8. Objection that the administrator of 
the husband was not a party ; but the 
wife being ca’led administratrix in the 
bill, and having by her answer confessed 
that she had possessed the personal estate, 
and disposed o( it, (and being the ixtsoii 
by law entitled to adniinistration) though 
she denied by answer that she had taken 
'idministration, the objection was o\er- 
riiled. Clelandv.Clc/atuI, Pre. Ch. C4. 

P. Ill a bill for an arcoiiiit of the jicr- 
sonal estate of J, S. though the person 
who has a right to adi.iinistei to J S. be. 
a party, yet this is not sufficient without 
administration actually taken out. Hum¬ 
phreys V. Humphreys, 3 P. W, 34S. 

to. An administratiou granted in a 
foreign country, will not enable the paity 
lo sustain a suit us peisonal repiesentative. 
Tourfon v. Flower, 3 P, ^V. 37’. 

11. Though t'.ie person is come of age, 
during whose minority the will appointed 
an executor durante minore tiiatc, yet it 
he has not collected in the whole estate, 
he must be brought before trie Court. 
Cl lass v. Oxaiham, 2 Atk, I'21. 

Barn. S3'J. 

And see Atuood v. Hawkins, 

Rep. T. I’mch, 113. 

l‘J. Where a suit is mslituled against 
an administrator appointed under stal. 
38 Geo. 3, c. 87, the executor being 
abroad: if the executor, or the executor’s 
c.xcciuor return within the jurisdict.on, 
he must be made a jiarty. Rainsfurd v. 
Taynton, 7 4f>0. 

13. Though at law a,specialty cieditor 

may sue either the heir or executor, yet 
in equity be must make both parties. 
Madox V. Jackson, 3 Atk. 406. 

./ltd see Plunkct v. Pensott, 

2 Atk. 51. 

14. A bill by a residuary legatee 
against one executor only, the othci 
being beyond sea, to have an account of 
his own receipts and payments; an objec¬ 


tion for want of parties was disallowed, 
unless in the progress of the cause, the 
presence of the other should appear ne¬ 
cessary. Cowdad V. Cely, 

Prc. Cb. 83. 

I.*). One devises that liis execntois 
should sell his land, and leaves two execu¬ 
tors, one of whom dies, and the other re- 
noniiccs, and administratiou is granted to 
A. who firings a hill against the heir to 
compel a sale; whether the renouncing 
executor, in whom this power of sale 
collateral to the e.xecutorship vested, 
ought not to be a parly—Q«<rrc. Yates 
V. Compton, ‘i P. W. 308. 

lO'. Accoiml being waveil against a 
co-trustee’s representatives, the objection 
of their not lain^ partie.s to a bill filed 
against the surviving tiuslees overruled, 
fMdy Set yard v. The Evicutof, of Harris, 

I lOq. Ca. Ab. 74. 

17. Where an executor in liust was 
outlawed, and a witne.ss proved he had 
enquired after, and could nut fiiul him, it 
was licld not necessary to make him a 
party. Heath v. Percivat, 

1 P. W, 684. 

18. Where the representation is being 
contested in the .Spiritual ('ouit, a bill may 
be brought for discovery ol assets against 
the heir, witimut making an arlministra- 
tor a party. Plunhet y. Penson, 

2 Atk. 51. 

19. No good cause of demiirier that 
an executor is not a parly, wbon plaintiff' 
alleges in bis bill be knows not who is 
executor, and prays dcicndaut 111,ly dis¬ 
cover him Rouyer v. Cover/, 

1 Vern. 9.'r. 

‘20. The. heir of the obligor demurs, 
fiecause his admimstratov was not made 
a party, and the demurrt-i was oveiruled, 
because be would not administer himself, 
and had opposed the plaintiff' in taking 
out adniimstration as principal creditor, 
D'Aranda \\ Whittingham, .Mos. 84. 

21. A plea, for not bringing the repre¬ 
sentatives of the personal estate before 
the Court, allowed, even though suspected 
to be for delay merely. Plunket v. Penson, 

2 Atk, 51. 

22. Suit by one surety against uiiotlier, 
for contribution, the representatives ol' 
another surety, who died insolvent, ought 
to be parties Hole v, Harrison, 

Rep. T. Finch, J 5. 

23. If a bill be brought against prin¬ 
cipal and one surety, and it is admittei' 
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that the other is dead, insolvent, and 
there are no personal assets, his repre¬ 
sentatives need not be made parties. 

Madox V. Jackson, 3 Atk. 406'. 

/Itid see Angcrstein v. Clark, 

2 Dick. 738, 

24. A person who has a legal interest 

need not in every ciise he a party, where 
the whole equitable interest is iissigiied 
over: but where a bond is assigned over 
by the obligee, and a presnni|itioii of its 
being satisfied arises troni length of time, 
the representative of the obligee must be 
a parly, in order to answer as to whether 
the bond has been satisfied liiace v. //«<•- 
rv)gt 07 i, 2 A'k. 235. 

25. The assignee of a bond must make 

the icpreseiUatives of the original obligee 
a puity to a suit against the obligor, Ita^ 
v. Fenwick, 3 Dr, C. C. 25. 

26 . One of two joint oxecnl.Hs and 


widow, to compel her to abide by her 
election to take a legacy in heu of dower; 
an account of the personal estate was de¬ 
creed, and the plaintiff had leave to utnend 
by making the executor a party. Lcs- 
quire v. Lesquirr, Rep. T. Finch, 134. 

32. Adiiiinistralor of an executor who 
was likewise a legatee by the will of the 
testator, exhibited bis bill against the 
other executor; a deniurrei fot that the 
defendant’s brothers, also legatees, and 
charged by the bill as combining with 
the defendant, were not parties, was allow¬ 
ed. dalle v. drccnhtll. 

Rep. r. Finch, 202. 

33. If the legatee of a term sue for it, 
he mll^t make the executor a party : it is 
not sufficient to charge that he aosciils to 
llie legacy. Moor v. Blagralc, 

1 C. C. 277. 

34. 'J o an infoiaiiil on, on the behall 


residuary legatees assigned Ins interest and 
died, the assignee tiled a bill to 1. .ve half 
the residue transferred to him ; the repie- 
sentalive of the assignor need not be a 
party, unless there appear any doubt of 
the validity of the assignment, ntnkc v. 
Jones, 3Anst. 6'5I. 

27 . Bill by a paison claiming an ap- 
poitionmcnt of rent, under a lease of 
glebe land, made by his piedecessor, the 
txecutor of such predecessor must be a 
jiarty. Ihut/mm v. Alston, 

2 Vei n. 136 . 

28. Where some of the undertakers, 
under the act of 4 Anne, c. 14, in regard 
to briefs are dead; in a bill for an account 
their repiescntalives need not Ire brought 
before the Court, for they are each an¬ 
swerable the one for the trther. Ex jmrtc 


Angel, 


2Atk. 162. i 


<'f a chaiiU, to discoMT the profits tif 
binds for lire satisfaction o| a legacy 
ehiirgt.d theieoi), the execiiloi miist be a 
party. Atloineij Crneial v. 'iwisden. 

Rep. T. Finch, 336. 

35 . A creditor cannot in any case sue 
a dcltior to the testator's estate, without 
making the executor a party. Itumneg 
V. Mead, Rep. T. Finch, 303. 

Griffith v. 'ialeman, 

Rep. T. Finch, 334. 

36'. Ill a crtdilor’s hill against the ex¬ 
ecutor, the repieseiitatives of a debtor to 
the testator’s estate cannot be parlies. 
Elmslie v. M’Aulaj/, 3 Br, C. C. 624. 

37 , A creditor or legatee may bring u 
bill against a legatee or debtor, il he 
make the executor a party, and chaiges 
collusion. The Attorney General v. 
Wynne, Mos. 126'. 


Buni. 423. 

29 . Feftie coveil, by leave of her 
husband, took a bond in the name ol her 
servant, but in tru'it for herself; her bus- 
band died, and tbe obligor paid the mo¬ 
ney to his administrator: to a bill of in- 
U'rpleader, against the servant and the 
feme, the administrator must be a party. 
Futveil V. Balt, Rep. T. Finch, 330. 

30. Bill slated tiial aii estate, purchased 
111 defendant’s name, was so purchased in 
trust for plaiutitTs ancestor, who paid the 
purchasomoney, and prayed a recon¬ 
veyance ; demurrer, for that the executor 
of the ancestor was not a party, overruled. 
Asthy V. Fountain, Hep. T. Finch, 4. 

31. suit by the heir, against the 


38. A demurrer allowed toabill brought 
I against pluintif)', who was supposed to 

have some ot the deceased’s eifects in his 
bauds, because there was no executor 01 
admii.istrator party; for if none admi¬ 
nister, plauiliff, as creditor, may. Conway 
v. Stroude, 2 Free. 188. 

39 . A. being seiv.ed of lands and indebt¬ 
ed on Judgment, died intestate, leaving a 
wife and son, the wiL* took out adminis¬ 
tration, and entered upon tbe laud as 
guardian, and dies, leaving B. her execu¬ 
trix, who possesses her personal estate; 
the sou dies and his heir, tlie plain till', 
pays the judgmeiil; to a bill fur an account 
of tbe profits of the land, tbe adminis¬ 
trator de bonis non of A - is a proper party. 
Bressenden v. Dec reels, 2 C. C, 197. 
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40. A. rovenaiits for himself and his 

heirs that a jointure house shall remain 
to the uses in the settlement; the jointress 
brings a bill against the heir for a per¬ 
formance. 'I’ho defendant demurs for 
that the executor ought to be a parly; 
resol'.cd, that though at law the creditor 
may sue the heir only, where the heir is 
exjitcssly bound, yet as the personal estate j 
is the natural fund to pay all debts, and j 
as the executor may make it ajipear that ; 
he has performed the covenant, the ex- ■ 
ecutor must be made a party in equity, 
Kni^'ht V. Kiiig/if, 3P. W. 331. 

41. On a I'ill against the heir of a 
mortgagee to redeem, the executor or ad¬ 
ministrator must be made a party, Ariori, 

2 Free. 52. 

42. Wliere the heir of the mortgagee 
brings a bill to compel the mortgagor to 
redeem or be foreclosed, the executor 
must be a party. Freak v. Ucarsey, 

1 C.C. 51. 

2 Flee. 180. Ncl. .93. 

C/erksoji V. Biruycr, 2 Vein. 6'6’, 

43 To a bill against the heir of the 
mortgagor to have payment, or hold 
without redenijilinn, the personal repre¬ 
sentative of the mortgagor must be made 
a party. Meeker v. Tanton, 

2 C.C. 29 . 

44. It is not necessary to make the 
executor of a mortgagor a party to a 
bdl against the heir for a foreclosure; for 
the suit being only to foreclose the equity, 
it is suHicieuI that ihe j>ariy having the 
equity is before tlie (anirl. Tlie mort¬ 
gagee is not bound to intermeddle with 
tlie personal estate; and if the heir would 
have the benefit of any payment made by 
the uioitgagor or his executor, he must 
prove it. Ditiicombe v, ITansley, 

3 P. W, 333, («)■ 

.itnd see Fell v. Brown, 

2 Br. C. C, 279- 

45. If there be a mortgage by tenant 

in fee, by creating a term, the personal 
representative ought not to be a' party to 
a bill of foreclosure, ,Jiradshaw v. Out- 
ram, ISVes. 234. 

46. A ter’ii of 1 000 years was grant¬ 
ed, but conditioned to sink and be extin¬ 
guished upon payment of an annuity for 
42 years. To a bill brought by the heir 
of the grantor against the heir of the 
grantee, after the expiration of the 42 
years, for a surrender of the residue of 
the term, the personal representatives of 


the grautoi need not he parties. Bamjt- 
fcildv. Vaughan, Rep, T. Finch, 104. 

47, A lull brought to redeem against 
the defendant, who had notice of the 
plaintiff’s title, but bought of the execu¬ 
tors of a purciiiiser without notice, the ob¬ 
jection allowed for not bringing the lepie- 
sentatives of the mesne purchaser before 
the Court, or otherwise the defendant 
would be deprived of that defence. Lowther 
V. Carlton, 2 Aik, 139- 

And see p. 343, ante. 


fl 8 ) JTcir, 

1 One, seised of lands in fee, binds 
limi.<.elf and his hens in a bond, and de¬ 
vises Ills lands to .1. S. in fee, and dies; in 
a bill brought by the obligee in the bond, 
to subject the real assets in the devisee’s 
hands to the payment of deb's, the de¬ 
visor’s heir must be made a party. Caw- 
tvr V. JVade, 1 P. W. . 99 . 

2. A creditor brings a bill, under the 

statute of fraudulent devises, against the 
assignee of the devisee only; the heir at 
law is a necessary party. IVamn v. 
Stawe/t, 2 Atk, 125. 

3. Where the debt is a specialty, the 
creditor must make both the heir and 
executor parties Madox v. Jackson, 

3 Atk. 406. 

4. in a devise of lands to pay debts, if 
creditors bring the bill to compel a sale, 
the lieir is generally to be made a party ; 
Secus, in case ol a trust created by deed to 
pay debts. Harris v. fngledew, 

3 P. W. 92 , 

5. In a bill by a second mortgagee to 
redeem the first mortgage, the mortgagor 
or bis lieirs, must be before the Court. 
In this case the heir being abroad, the 
Court refused to proceed. Fill v. Brown, 

2 Br. C. C. 276 . 

6 . And although the second mortgage 
is only of part of the estates comprised in 
the first mortgage. Palk v. Clinton, 

12 Ves, 49 . 

7 . If a plaintiff claims to have tiie 
will established, the beir must be a party, 
but if only a title under the will, it is not 
necessary ; so a devisee of a mortgaged 
estate need not make the heir a party to 
a bill for redemption. Lewis v. Mangle, 

2 Ves. 431. 

8 . So also the devisee of the mortgagee 
need not make the heir of the mortgagee 
a party to a bill fur foreclosure, unless the 
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bill also pray that the will may be esta* 
blished. Skij/p v. Wyatt, 1 Cox, 353. 

9. Bill, by devisees in trust to sell, for 
specific performance of an agreement to 
purchase : semUc, the heir of the devisor 
should be a party to the suit. Wakeman 
V. Dachess of Rutland, 3 Ves. 233. 

10 . And if there is*'only an equitable 

charge upon a copyhold, and the legal 
estate descends to the heir, it is necessary 
to make the heir a party to convey the 
legal estate to a purchasei ; but not if, 
after the testator’s death, the heir bad 
conveyed the estate away to another. 
Anon, 3 P. W. 97, («). 

11 . A bill to exetiite tlie lru.,.s of a 
will of real estate ought to have tlie heir 
at law a party. Graham v. Graham, 

I Ves. J. 27(). 

12. If a devisee seek to have title deeds 

delivered to him, he must make tlic heir a 
party. Anm, 1 Ves. J. 29. 

13. An inforiiiatioa praying *o have 

money given to a charity applied to other 
uses than those specified by the will, the 
heir must be a party. Attorney-General 
V. Green, 2 Br. C. C. 492. 

And sec p. 344, ante. 


( 19 ) Impropriator. 

1 . Where !in impropriator’s right does 

not come in question, he need not be made 
a party to a bill tor substruction of tithes. 
Carte v. Hall, 3 Atk. 500. 

2 . Jn a bill to establish a tnodm against 

the lecscc of the impropriator, liie owners 
of the impropriation must be parties. 
Glanvil v. Trelawniy, Bun. 70. 

(20) Incumbent, 

1 . EMI for tithes by the bishop and 

sequestrator during the incapacity of the 
incumbent, dismissed, the incumbent not 
being a party. Bishop of London v. 
Nicholls, Bun. i4I. 

2 . Bill by plaintifl's, as lessees of the 

rector of W’inlerbourne, for a portion of 
great and small tithes in Stoke Gifford, a 
neighbouring parish; the vicar of Stoke 
Gifford, who might be entitled to the small 
tithes, is a necessary party. Bailey v. 
Worrttll, Bun, 115. 

And see p. 345, ante. 

(21) Incumbrancers. 

1 . Where a person derives title under 
a dormant settlement, all the icinainder- 


nieii in that settlement, as well as all 
mesne incumbrancers on the estate, must 
be made parties to the suit. Edgzvorth v. 
Edgwoiik, 5 Br, P. C. 498. 

2. The Court ordered a bill of foreclo¬ 
sure to stand over to make a Judgment 
creditor, the only incumbrancer not be¬ 
fore the Court, a party, but would not 
adopt as a general rule the usual practice 
to make all incumbrancers parties. Bishop 
of Winchester \. Bcavor, 3 Ves. 314. 

3. If a remaiuder-ma:i in tail brings a 
bill against tenants for life to have the 
title deeds brought into Court, and there 
arc annuities on the reversion, and otheis 
who Lave an interest under the trust term, 
they must he parties. Ryncenf v. Pynccnf, 

3 Atk. 571 . 

And see Tharp v. Tharp, 3 Mer. 512. 

4. On a bill of foreclosure, subsequent 
• incumltranccrs ought to be parties. Mur- 

rtl V. H'esterne, 2 Vein. 663. 

5. As to the necessity of making all 

incumbrancers parties— quarc. Vatk v. 
Clinton, 12 Ves. 58- 

(22) Inheritance, Owner of. 

1. Where the suit is to establish a right, 
the parties entitled to the inheritance 
must bo before the t-oiirt. Poore v. Clark, 

2 Atk. 515. 

2. Bill to establish a custom, the owner 

of the inheritance must be a party. Spend- 
ler V. Potter, Bun. 181. 

And sec p. 343 ante, and p. 516* post. 

(23) Insohent Debtors. 

1. An insolvent debtor is not a neces¬ 
sary party to a bill, by a purchaser of his 
interest in stock, against his assignee. 
Collet V. Wollaston, 3 Br. C, C. 228. 

(24) Joint ownership or Liability. 

1. Committee of a voluntary society 
entering into an agreement with trades¬ 
men for the whole, it is sufficient to 
make tliem parties to a bill to enforce the 
performance of it, and it is not necessary 
to include all the subscribers. Cullen v. 
DukeofQucensberry. 1 Br. C. C. 101. 

2. Timber purchased for a colliery: 
before it was applied to the use of the col¬ 
liery some of the owners retired, and it 
was paid for by those only who remained; 
the former owners are not necessary par¬ 
ties to a suit, by those who remained, 
age.inst the vendor on account of that sale, 
Massey v. Davies, 2 Ves, J. 31?'. 

3 . One part-owner of a ship cannot 
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bring a bill on behalf of himself and the 
other part-owners, but they must all be 
parties. Mqff'att v. Faiquharson, 

2 Br. C. C. 338. 

4. Part of a ship’s crew appoint two to 
he agents; on a bill for an account, in then 
own names, and not on behalf of them¬ 
selves and others, hfeld that the rest of the 
crew must be parties. Leigh v. Thomas, 

2 Ves. 312. 

5. A bill may be brought by part of a 

crew, on behalf of themselves and the 
rest, against the owners, for an account of 
captures according to the articles. (Umd 
V. BUwitf, ISVes. 39?' 

Pcarsev. Gr>.<tt, 1 J. & VV. 135, 

And see Brown v. Harris, 

13 Ves. 5.52. 

6. Joint owner is not a necessary parly 
to a bill against a factor on a demand 
against the other nioiet)'; the defendant 
having kept separate acctiunts, and ad¬ 
mitted the produce of that inoicly to he 
in his possession. Weymonth v. Hoi/er, 

1 Ves. J. 4.1(>. 

7. Where two are liable to a deaiaixi, 
\'ou cannot prore'cd against one aloue. 

. 'fti'ksoH V, Itaw/ifis, 2 \'trn. lUa. 

y. Where theie an* two fat tors, a bill 
may be filed against one only, the other 
lieing beyond sea. Cmshtd v. ('(•/>/, 

Pm-. Ch. 83. 

Aml see liarkrrw. iTi/ld, 1 Vern. 1 R’. 

9. In a suit lor a sliare of a |iaitner- 
biiip adventure, all tlie parties having 
shares must be parties. Jreton v. J^eives, 

Hep. T. Finch, 9h, 

10. If one partner is beyond sea, a bill 
may be filed against the other for a joint 
deiuaud. Darueui v. IVulton, 

•2 Atk. 510. 

11. In a hill to establish a tithe of fish, 

all persons interested in any one particular 
adventure must be parlies. Coppard v. 
Page, For. Fx. 1. 

12. Assignment of a lease in trust for 

those who should buy shares, the interest 
being divided into 9 OO shares; to a bill by 
the lessor for rent and performance of 
covenants, it is not necessary to have all 
the owners of the shares parties. of 

London v. liichmond, 2 Vern. 421. 

13. The proprietor of a copyright 
must file distinct bills against each book¬ 
seller taking spurious copies, the liability 
being se|mrutc; so also upon distinct in- 
vasious of patent rights; but it is other¬ 
wise in a bill to estublisb a right of fishery 


or the custom of a mill. Hilly v, Doig, 

2 Ves. J. 486. 

14. Upon a bill to recover the payment 

of lOOf. a-year, agreed to be paid to 
plaintitf by a vestry order made by the 
defendants and others, the parishioners of 
St. Botolph's, Bishopsgate, for a yearly 
lecture in the parish) the parties to the 
order are necessary parties to the suit. 
Henchman v. Eyre, Hard. 333. 

15. In ;asc of a voluntary society, as 

a lodge of freemasons, as well as in cases 
of creditors and legatees, some may sue 
on the behalf of themselves and the rest, 
where it is manifestly inconvenient to 
justice to make them all parties. Lloyd v. 
Loaring, 6 Ves. 7 73. 

16’. The rule, retj iiring all persons in¬ 
terested to be made parties, is dispensed 
with where it is impracticable or extreme¬ 
ly dillicult: as in asuit to establish aright 
of service to a mill against a district, the 
Couit only rcijuires parlies sufficient to 
ensure a fait contest; and so in a suit 
Concerning a rent charge out of the profits 
of the New llivcr Company, the Court 
will disiicnse with making all lhepro|iric- 
tois of New lliver shares parlies, tlioiigli 
liiey may be liable to pay or coutr:- 
i»iile to the demand. Ad(ur v. Thr Niw 
Jlutr Cotnpaiii/, 11 Ves. 429. 

17.. I’art of the propiietois of an iin- 
dei taking may bring others of them to an 
uccoutU, without making all the members 
parties, especially if they sue on behalf of 
themselves, and all the rest. Anon, 

Pre. Ch. 592. 

18. In a bill to estublisb a contributory 
modus, all the persons liable to the con- 
iributio'i need not he parties. Scurr v. 
Trini/y College, 3 Anst. 768. 

19- One owner of lands in a township 
may sue for himself and the others, to 
cslalilish a cootnbutory modus for all the 
lands Ill the township. Chaytor v. Trinity 
College, 3 Anst. 841. 

20 . Persons contracting on behalf of 
a legal society, of which they arememi ers, 
as a committee, aie not liable to nonsuit, 
and cannot defend an action upon an ob¬ 
jection of parties, Cousi: . v. Smith, 

13 Ves. 542. 


See further p. 342, ante. 


(25) Joint Tenants. 

I, Two joint tenants for life; if one of 
UUU* 
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them exhibit a hill, the other must be I be made parties, SherrU v. Birch, 
made a party, without the bill shews that I 3 Br. C. C, 229* 


he is dead. fVtslm v. KeighUy, 

Rep,T. Finch, 82. 

2. Where there are three mortgagees, 
being joint tenants, one cannot bring a 
hill to foreclose without making the others 
paities. Jjmc v.Morgfin, 

1 Hr. C. C. 368. 

3. Bankers laid out money, belonging 

to different persons, upon mortgage; a 
foreclosure by one of the parties so entitled 
as to his share, without making the other 
cesfuis qite trust parties. Montgomerie v. 
Marquis Bath, 3 Ves, 56o, 

( 26 ) Legatee. 

1. In a bill, to he relieved touching a 
lease for years or other personal duty, 
against executors, although they are ex¬ 
ecutors ill trust, it is not necessaiy to 
make the ccstuis que trust, or residuary 
legatees, parties. Anon, 1', ern. 26'l. 

2. In a suit for a legacy it is not neces¬ 

sary to make other legatees parties, al¬ 
though, from a deficiency of assets, all 
the legatees must abate. Attorney-General 
•V. Ryder, 2C. C. 178. 

3. V\’here a legacy is given to two, one 
cannot sue alone fur it; if the residue be 
given to divers, they must all be parties; but 
when legacies are given to divers persons, 
each alone may sue for his own legacy. 
Haycock v. Haycock, 2 C. C. 12-i. 

4. A pecuniary legacy to each of three 

children, and the residue to be equally 
divided among tliem: to a hill by one 
legatee for the pecuniary legacy, it is 
not necessary to make the others parties; 
but if the bill is for the residuary share, 
the others must be parties. Dunstall v. 
Rehett, Ilcp. T. Finch, 24-3. 

And sec Atwood'T. liawkins, 

R p. T. Finch, 113. 

5. In a bill against an executor, either 
by creditors or b-gatees, it is not necessary 
to make the residuary legatee a party. 
Lamon v. Bat hr, 1 Br. C.C. 303. 

He Goth V. IPard, 3 P, W. 311, («). 

6'. Residuary legatee need nut be a party 
to a bill fur a specific legacy. IFum- 
wright V. Waterman, 1 Ves. J. 311. 

7. A bill for a moiety of the residue, the 
other moiety being given to one of the 
defeiiditi.ts for life, and at her death, as 
she should appoint, and in default of ap¬ 
pointment over; the legatees over must 


8. The general - principle requires a re¬ 

siduary legatee to bring before the Court 
all persons interested in the residue, 
Cockbum v. Thompson, 16 Ves. 328, 

9, In a devise to sell, and the pro¬ 

duce to be divided, all persons interested 
in the fund must be parties, although the 
estate is sold before suit commenced. 
Faithful V. Hunt, 3 Ansi. 751. 

See further, p. 344, ante. 


(27) Lmor or Lessee. 

1. Where several persons have claims 

upon an estate in the different characters 
of purchasers, lessees, and mortgagees, 
the person claiming the ultimate benefi¬ 
cial interest must make them all parties 
to the bill, in order that he may uot be 
harassed with a multiplicity of suits 
about one and the same matter. F.dg~ 
worth v. Swift, 4 Br. P. C, 654. 

2. A lease of lands is granted, with an 
exception of mines, &c. and a power of 
working the same, and a covenant from 
the lessor, to make satisfaction for all da¬ 
mages and spoil of ground, to arise by 
working mines. At tlie time of granting 
this lease, certain coal mines upon the 
premises were demised to J. R. in a bill 
brought for a pei fonnance of this covenant 
against the representatives of the lessor, 
It is necessary to make the lessee of the 
coal mines a party. Green v, Poole, 

5 Br. P. C. 504. 

3. Plaintiff being cu-lessee with A., 
brought his bill to have the rent appor¬ 
tioned on a partial eviction; and because 
the other lessee was neither plaintiff nor 
defendant, fur if he refused to be a plain¬ 
tiff he might be a defendant, the bill was 
dismissed with costs. Stafford v. City of 
London, 1 P. W. 428. 1 Str. 95. 

4. Upon a bill brought against an as¬ 
signee of a lease to pay the rent and per¬ 
form the covenants in the lease, the ori¬ 
ginal lessee, Iieing liable, ought to be a 
party. City of London v. Itickmond, 

2 Vern. 422. 

See further, p, 344, ante, 

(28) Lord <f the Manor. 

1. Where a bill is brought for surren¬ 
der of a copyhold estate for lives, the 
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lord must be a party, because when the 
surrender is m^e, the estate is in the 
lord, and he is under no obligation to re- 
grant it; contra, in the case of copyholders 
of inheritance, there the lord need not 
be a party. ^«o», 6 Vin. Ab. 239. 

2. If a plmutiif pretends title to lands 
as freehold, which defendant claims to 
hold in fee by copy of court roll, and 
prays in aid the lord of the manor, the 
lord is a proper party. Lucas v. Arnold, 

Cary, 81. 

(29) Lunatic. 

1. A lunatic must be a party to a suit 

for his own benefit: otherwise'perhaps 
in case of an idiot. Attorncif-General v. 
Woolrich, 1 C. C, 153. 

2. But where the .suit is to be relieved 
against an act done by the lunatic, us as¬ 
signing a debt, he need not be a party. 
Attorney-General v. Undth, 

1 C. C. 113. 

3. A lunatic cannot be a relator ro an 

information, but if the suit is for Ins br^ 
netit he roust be a party. Attormy- 
General v. Tyler, 2 Eden, 230. 

1 Dick. 378. 

4. Where a committee sue in the right 

of the lunatic, in such case the cunimittee 
and the lunatic are made parties. Fuller 
X.Lance, 1 C. C. IS. | 

(SO) Mortgagor or Mortgagee. 

1. Second mortg..gee contesting by his 

bill the validity of the iirst mortgage, the 
mortgagor must be a party. Thomson 
V. Baskervill, 3 C. R. 215. 

2. An old mortgage is made to B. for 
3501. wilt) makes an under-mortgage to 
C. for 3001., C. brings a bill to foreclose: 
B., the original mortgagee, or in case of 
his death his representative, ought to be 
made a party. liidmrt v. Abbot, 

2P. W.643. 

3. If a mortgagee assign over his mort- 
gng«» yet he must be made a party in a 
bill of redemption, that he may account 
for what profits he received in his time; 
this was held by the Court to be the daily 
practice. Amm, 2 Eq. Ca. Ab. 594. 

4. If a luoitgagec in possession assign 
over, and the mortgagor prefer his bill, 
suggesting that the debt is fully paid, and 
for an account of the surplus, he must 
make the mortgagee and all the assignees 
parties; but if tbe bill be brought lor an 
account, and to pay what is due, lie need 
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not make tbe mortgagee a party. Anon, 

2 Free. 59. 

5. Tbe heir of the mortgagor, on a 

bill to redeem, need not bring the original 
niortgagee before tbe Court, where he has 
assigned without the mortgagor’s joining. 
Hill v. Adams, 2 Atk. 39- 

Chambers v. Gbldwin, 9 Ves, 269* 

6. A bill by a second mortgagee to re¬ 
deem the first mortgagee, the mortgagor 
must be a party. Fell v. tirown, 

2 Br.C.C. 276. 

And see Polk v. Clinton, 12 Ves. 58. 

7. Every one having a right to redeem, 
ought to be a party to a bill of foreclosure. 
Bishop oj lVinchesler\. lieavor, 

3 Ves. 3J6‘. 

8. In a bill by a p.iwnee, for an account 
and delivery of jewels, the pawnor, or tbe 
representative of pawnor, need not be a 
party. Saville v. Tankred, 1 Ves. 101. 

9* Mortgagees of an equity of ledemp- 
tioii, made such pending a suit of foreclo¬ 
sure, will be bound by tbe decree, though 
not tnadu parlies. Bishop of lyinc/usiir 

Fiiine, 11 Ves. lyi. 

Sec furttur p. 344, ante. 


(31) Obligor or Obligee. 

1. A bill on a bond must be against all 
the obligors. Anon, 2 Free. 127. 

2. The lule was dispensed with when 
the obligors were very numerous, l^dy 
Cranborne v. Crispe, 

Hep. T. Finch, 105. 

3. Two obligors in a bond bound jointly 

and severally, and one dies, the executors 
of tbe deceased obligor may be sued in 
equity for the debt, without making tbe 
surviving obligor a party. Collins v. 
Griffith, 2P.W. 313. 

4. if obligors are bound jointly and 

severally, the obligee may sue them se¬ 
verally in equity, as well as at law. Stan¬ 
ley V. Slock, Mos. 383. 

5. Where the obligors are only sure¬ 

ties, it is not necessary that the princi¬ 
pal should bring them before the Court. 
Madox V, Jackson, 3 Atk. 406. 

6'. On a bill against an executor, to be 
|)aid a bond debt, a surety with the 
I testator held to be a necessary party. 

' Angcrstcin v. Clark, 2 Dick, 738. 

7. A bill filed against the executor of 
one of several obligors, all the surviving 
obligors must be parties, that tbe charge 
may be equal. Him \. Blois, 

1 2 Vent. 348. 
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8. But otherwise if judgment has been 
obtained against tiie deceased obligor, for 
then the bond is drowned in the judg¬ 
ment. Ulois V. Blok, 3 Vent. 348. 

Scefurthei- p. 342, ante. 


(32) Ordinary, 

1. To a bill to establish a customary 
payment in lieu of tithes, the ordinary 
must be a p^riy. Gordon v. Simphnsun, 

J1 Ves. 509. 

2. The ordinary is a necessary parly 
to a bill to establish a modus. Jenkimon 
V. livysfon, 5 Price, 495. Dan. 121. 

liaks V. Vonifrct, Dun. 142, 

See further, p. 344, ante. 


(33) Plaintiff’. 

1. Interest under a power of appoint¬ 
ing the application of a cbari.y, not suUi 
cient to sustain a bill as plainlitf. Attor- 
ney-Caicrai v. City of London, 

1 Ves. J. 243. 

5J. Bill to be relieved against a bail- 
bond, assigned by the sberitf by fraud; 
the plaiutill in the action at law imist be 
made a jiarly. Jzraell v. Kariotiriic, 

1 Vern. 87, 

3. Two tenants in common are plain¬ 
tiffs and one dies, his representatives 
must make the eo-plaintiff a party to the 
bill of revivor, Patloues v. UVliamson, 

11 Ves, 306, 

4. Upon a revivor by scire facias, ac¬ 
cording to the old practice, all the plain¬ 
tiffs must have joined. Ibid, 

11 Ves. 311. 


And see p. 341, ante. 


(34) Remainder~tnan or ReversiGner. 

1. Where a defendant by aiisver insisted 
on a foreclosed mortgage ol a term of 
years as bis title, and did not judu it that 
a remainder-man should li.vr licm a 
party, and state who he was, defendant’s 
objection on that account at the hearing 
overruled. Bush v. Western, 

Pre. Ch, 530. 

2. Where there are many contingent 

limitations of a trust, it is sufficient to 
bring the trustee before the Court, toge¬ 
ther with him in whom the first remainder 
ot the inheritance is vested. Hopkins v. 
Hopkins, 1 Aik. 590. 


3. Where a mortgagee in fee has made 
an absolute conveyance with several limi¬ 
tations and remainders over, the first 
tenant in tail at least must be brought 
before the Court, Vat is v. llambly, 

2 Atk. 237. 

4. On a bill to e.xeriite a trust, the first 

peison entitled to the remainder of inlic- 
ritaiicc is a necessary party, if in being. 
F'lnch v. Finch, 2 Ves, 492. 

5. Where the first tenant in tail is a 
party, it is not necessary to tnakc any 
other of llie reniainder-nirii parties to the 
suit. Rcynuldson v. Parkins, 

Amb. 5t)4. 1 Dick. 427. 

6. The Court will never go be.yond the 

tenant in tail in possession, and bold it 
necessary to make the reversioner a party. 
I'letvlu r V. Tollvt, 5 Ves. 10. 

7. lliilf eslnblisl’Pil for convenience, 
that It IS siiliicieiit to bring the first tenant 
in tail before the Court. Lloyd v. Jams 

9 \ es. 55. 

8. A court of eipiity, in many cases, 
considers the tenant in tail as having the 
whole estate vestal in Inni, at least for 
the puijHises of suit; for wbicb purposes 
it does not look beyond the estate tail in 
a suit to bind the riglit to the land, in re¬ 
spect of charges created by the author of 
the gift, as to which tlie subsequent re- 
luiuiider-niun has a clear interest in the 
suit of the prior tenant m tail. Ibid, 

9 \'es, 56. 

9- But there is a distinction where the 
suit is founded upon contract by the tenant 
in tail. Hid, 9 Ves. 57. 

1 0. Bill claiming a charge upon the 

whole inheritance, in strict settlement, 
against the first tenant in tail, in being: 
if he die without issue, all the proceed¬ 
ings are had against the second son, as 
if he had been originally a ]<arty, by sup¬ 
plemental bill. Ibid, 9 58, 

11. It is sufficient to bring before the 

Court the first tenant in tail in being, and 
if there be no tenant in tail in being, tlieti 
the first person entitled to the inheritance. 
Gilford V. Uort, 1 S. & L. 408. 

12. Bill for a moiety of a residue ; the 
other moiety was given to A. for life, and 
upon her decease to such persons as she 
bhould appoint; in default of appoint¬ 
ment to other persons; those peisuiis 
must be parties, bherrit v. Birch, 

3 hr. C. C. 229. 


See further, pp. 343, 311, ante. 
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(35) Tenants or Occupiers. 

1. If a bill is brought to establish a 
general modus, through a whole garish, 
hJI ihe land-owners must be eilher plain¬ 
tiffs or defendants ; but if the p irsun sue 
fur tithes in kind, defendant may insist 
upon such a modus, though the rest of 
the parishioners are not made parties. 
itiidge V. Hopkins, 2 Eq. Ca. Ab. 170. 

2. Though a modus be laid in all the 
occupiers, yet suing part of the occupiers 
is sunicient, each being liable for the 
whole, llardcttstle v. Smitimn, 

3 Aik. 247. 

3. Decree in time of Charles I. for pay¬ 
ment of £4,0 per annum, nut of particular 
lands, formerly part of the forest of Bladen, 
to the vicar, in Iicu of tithes. In a bill 
against the land-owners to establish a 
right for this ,i!40 per annum, it is not 
necessary that the occupicis as wfll as 
land-owners should be made parties to the 
bill. Cut/ilterl V. ff’estii'ood, 

(.’lib. E, n. 230. 

4. In a suit, on behalf of a charity, tor 
a '1 ears of a rent-charge, it is not neces¬ 
sary to make all the terre-tenants of the 
land, out of which the rent issues, parties. 
■^Horney-Gcncral v U’yhurgh, 

» P. W. 599. 

Altorneu-Gencral v. Shelly, 

I Salk. l63. 

5. Upon a bill for equitable relief as to 

.. rent-charge, all *he persons whose es¬ 
tates are liable, must be parties; but the 
j tile will be dispensed with, under circum¬ 
stances making it impracticable or highly 
inconvenient to justice. Adair v. New 
Iliver Co npany, 11 Ves. 443. 

S. A bill dees not lie against several 
tenants of a manor for quit-rent. Tiouve- 
rie V. Prentice. 1 Br. C. C. 200. 

7. To a bill by tenants against the 
lord of the manor to be quieted in the 
enjoyment of the common, it is not ne¬ 
cessary tbat all the commonerji should 
be parties. Mayor of York v. Pilkinglon, 

1 Atk, 282. 

8. A party claiming a sole light to a 

fishery may b.ing a bill, to try the right 
and be quieted in possession, against 
several occupiers of land, ispecially if 
they are all vcho claim against the plain- 
titis; and that they have no privity 
between llieui, but claim by distinct 
rights, is no objection to their being joined 
together in the suit. Jbid. 


9. To a bill for Bpeci6c performance of 
articles respecting boundaries of two pro¬ 
vinces in America, the tenure of the 
planters being preserved by the agree¬ 
ment, they need not be parties. Penn \. 
Lord Baltimore, 1 Ves. 449. 

(36) Tenants in Common. 

1. 'I'lic |)laintifls were tenants in com¬ 
mon, the suit abated hy the death of one, 
and a bill of revivor filed by his represen¬ 
tatives ; the other tenant in common 
must be made party, eithrr as plaintiff or 
defendant. Talloues v. WiUiamstm, 

1 1 Ves, 306. 

Buddy V. Kent, 1 IVIcr. 364. 

(37) Trustees or Cestui que trust. 

1. \\ here a trustee is called to account 
of lliH trust piopeity, all the ccstuis que 
ti ust must be parties. Ilumm v. Stevens. 

1 Vern. 110. 

2. Upon a bill for a specific perform¬ 
ance ol a covenant with A. for the benefit 
of B,, A. must be a party. Cooke v. Cooke, 

2 Vern, 36. 

3. To a bill for the execution of the 

trust, the cestui que trust must be a parly, 
but the trustees need not, especially if the 
cestui que trust andertakes for him. Kirk 
V. Clark, Tie. Ch. 275. 

4. Where the real estate is in the hands 

of trustees, and the trustees convey it over 
without notice of the oust; if a bill is 
brouglit by llie cestui que trust, the trus¬ 
tees must be made defendants. Harrison 
v. Prysc, Barn. 324. 

5. Ill an information to apply iiioiiey, 

given to a cliaiity, to oilier uses than 
those specified by the will, the trustees 
must be parties. Attonicy-General v. 
Green, 2 Br. C. C. 492. 

6. Bill by one trustee of stock against 
the other to compel him to replace it, or 
give security according to his engagement, 
wherein the plaintiif joined in transferring 
the stock into his name; demurrer, be¬ 
cause the cestuk que trust were not par¬ 
ties, o\ei ruled. I'ranco v. Franco, 

3 Ves. J. 75. 

7. Where a renuiinder-man brings a 
bill against tenunts for life, to have the 
title deeds brought into Court, parties 
claiming under the trust deed must be 
patties U) the suit. Pyncent v. Pyncent, 

3 Atk. 571. 

S. A bill charges forgery in a lease, and 
prays leluf; the liustees, who were pat- 
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ties to tbe lease, and to wbom the fraud 
and breach of trust is imputed, must be 
parties. Jmes v. /ones, 3 Atk. 110 . 

9* On a bill to set aside annuities, se¬ 
cured by creating a term of years, the 
trustees of tbe term must be parties, al¬ 
though, the deed being void at law, the 
legal estate is not in him. Bromley v. 
Holland^ 7 Ves, II. 

10 . The defendant disputing the terms 
of an agreement he had entered into, to let 
to tbe plaintiff for a term of years, exe¬ 
cuted a power under a settlement to trus¬ 
tees, with direction to sell; the trustees 
are necessary parties to a bill for specific 
performance. Brodie v. AV. '^aul, 

1 Ves. .T. 326. 

11 . Bill of redemption against the trus¬ 
tee is not sufficient, the cestui que trust 
must be a party. IVhihtler v. Wchb, 

Bun. 53. 

12 . In most cases respecting trust pro¬ 

perty it is necessary to have tl; cestui qur 
trust before tbe Court. Adams v. St. 
Leger, I B. & B. 184. 

See further, p. 345, ante. 


(38) Vendor, 

1 . If an ancestor has agreed for the pur¬ 
chase of particular lands, and dies before 
it be completed, and tlte heir at law brings 
a bill against the devisees,who claim under 
the ancestor's will made before the pur¬ 
chase, tbe vendor must be a party, if his 
title be doubtful; otherwise, it it be clear. 
Green v. Smith, I Atk. 572. 

(39) Witness. 

1 . A mere witness is not a proper party 
to tbe suit. Newman v. Godfrey, 

2 Br. C. C. 333. 

Jleyes V. Exeter College, 

12 Ves. 343. 

S> The secretary and book-keeper of 
the East'India Company were made de¬ 
fendants to a bill for a discovery of some 
entries or orders of tiie Company. De¬ 
murrer, for thi^ might be examined as 
witnesses, also because their answer can¬ 
not be read against the Company, was 
overruled. Wych v. Meat, 3 P. W. 310. 

3. Where, on a treaty of marriage, tbe 
mother of tlse intended husband having 
first obtained a bond from him, repre¬ 
sented to the father of the wife that he 
was not indebted, by which the father 
was induced to give a portion to the wife 


on marriage. In a bill by the husband 
to be relieved against tbe bond, as a fraud 
on the marriage, the father, being a mere 
witness, is not a necessary party. Scott 
V. Scott, 1 Cox, 366 . 

4. To a bill for relief a mere witness 

cannot be a defendant, except in tbe case 
of a secretary, &c. of a corporation. Fen¬ 
ton V. Hughes, 7 Ves, 288. 

5. A mere witness cannot be made a 

defendant for discovery of what he is ex¬ 
aminable to, unless he is interested. Plum¬ 
mer V. May, 1 Ves. 426. 

6 . The exceptions to this rule are arbi¬ 

trators, attorneys, and corporations whose 
officers and servants are sometimes made 
parties. Dummer v. Corporation of Chip¬ 
penham, 14 Ves. 252. 

See further, p. 345, ante. 


LIV. Pacpeh. 

1. The indulgence of being allowed to 

sue in forma pauperis extends only to per¬ 
sons suing in their own right, and not to 
executors or administrators. Paradke v. 
Sheppard, 1 Dick. 136. 

2. So a next friend cannot sue in forma 

pauperis. Anon, iVes. J. 410. 

3. A party claiming as heir, against 
the will and a disputed deed, sued as a 
pauper. Perkhal v. Squire, 

1 Dick. 31. 

4. A person, having been examined pro 

intcressc suo, was permitted to prosecute, 
and make out her right, in forma pauperis, 
James v. Dure, 2 Diek. 788. 

5. A bankrupt may petition against 

his commission in forma pauperis. Ex 
parte Northam, 2 V. & B. 124. 

6. The affidavit, to ground tiie mder to 
sue informa pauperis,must be made by the 
pauper binieelf, and not by a third person. 
Wilkinson v. Belshcr, 2 Br. C. C. 272. 

7 . An affidavit that the defendant is 

not worth more than £S, except tbe 
matters in question, is not sufficient to en¬ 
title him' to defend ih forma pauperise and 
where it appeared the defendant was in 
possession of the property in question, 
the Court dispaupered him. Spencer v. 
Bryant, 11 Ves. 49 . 

8. A pauper will be dispaupered for 
misconduct. Ex parte Show, 

2 Ves. J. 41. 

9 . A pauper is liable to be conuuilied 

fc'r filing an improper bill. Pearson v, 
Bcichitr, 4 Ves, 630 . 
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10. Plaiotiff suing tn ftrma pauperis 
shall not amend by leaving out defend- 
ants, without paying their costs. IVU- 
kinsun v. BcUhcr, 2 Br. C. C. 272. 

11. Pauper shall not dismiss his bill 
without costs. Pearson v. Bclslter, 

3 Br. C. C. 87. 

12. Pauper cannot appeal. Taylor v. 

Bouchicry 2 Dick. 504. 

But see Wild v. Hobson, 

2 V. & B. 106, 

Matthews v. Warner, 4 Ves. 194. 

13. Where the respondent, suing in 
forma pauperis, had obtained a verdict in 
an issue, the House of Lords in directing 
a new trial ordered the uppellants to pay 
the respondent £ 60 , to enable her to pre¬ 
pare for trial, the same to be deducted 
out of the costs, if the verdict should be 
found for the respondents. Askew Ashe, 

7 Br. P, C. 149. 

And see Perishal v. Squire, 

1 Dick. 31. 


See further, p. 331, and as to Costs in a I 
Pauper cause, p. 424*, ante. j 


LV. Payment of Monet. 

(fl) Into Court. 

1. Money will not be ordered to be 
paid into Court upon the application of a 
parly who does not show any title. 
Brown v. Dudbridge, 2 Br. C. C. 321. 

2. When money is directed by an act 
r>l parliament to b'' paid to the Account¬ 
ant General, be is bound by the act to 
receive it, and the Court will not make 
an order for that purpose. Anon, 

1 Ves. J. 56. 

S' Practice, of moving to pay money 
into Court /brf/nctf^, altered, in future a 
day must be named. Higgins v. ——, 

8 Ves. 381. 

4. Where money by an order of Court 

is paid into the Accountant General’s 
hands to be placed in tbe Bank, till it can 
be laid out according to the directions of 
a decree, a party moving for an applica¬ 
tion of this money, most not only have 
a certificate that tbe money was paid into 
tbe Bank, bu' that it is actually in the 
Bank at the time the motion is made. 
Anon, f Atk. 519. 

5. Motion to pay money into Court re¬ 

fused, the affidavit not specifying the 
sum in the defendant's bands. Huberts v. 
Hartley, I Br. C. C. 57. 

6. ^fendant ordered to pay money 


into Court, before answer, in a case ei 
gross fraud, appearing upon tbe plainufi*a 
aflidavit and by the defendant in answer. 
Jervis v. White, 6 Ves. 738. 

7. The Court will immediately on the 
coming iti of tbe executor’s answer, or» 
der so much as be admits to have in bis 
hands of the testator’s property, to be 
paid into the Bank, it is nut necessary to 
show abuse of trust. Strange v. HarriSf 

3 Br. C. C. 365, 

Blake v. Blake, 2 S. & L. 26. 

8. Au admission, in the answer of exe¬ 
cutors, that there is standing in their 
names upon the trusts of the will a con¬ 
siderable sum in tbe three per cent. Bank 
Annuities, and au oiler of appropriation, 
are sufficient to e.itilie tbe plaintiff, a 
contingent legatee, to move for an ap¬ 
propriation: tbe order was made upon 
consent as upon an admission of assets, 
&c. to transfer. Pullen v. Smith, 

5 Ves. 21. 

9. Money in the funds, belonging to 
wards of the Court, cannot be transferred 
into the name of the Accountant General 
to the credit of the cause, until the ac¬ 
count is taken by a Master, and the re¬ 
port made. Bencrafl v. Bick, 

1 Br. C. C. 56. 

10. The Court will not order a balance, 
appearing upon charge and discharge ia 
the Master’s office, to be paid in, before tbe 
Master has made his report, even upon his 
certificate of the sum. Fox v. Macreth, 

, 3 Br. C. C. 45. 

1 Ves. J. 69- 

11. But in a subsequent case, on mo¬ 

tion, certain sums, udiiiiited by defendant’s 
examination to be in his Lands, were or¬ 
dered to be paid into the Bank in trust for 
the creditors, altbuugb the Master bad 
not made his report. Thompson v. Pyt- 
finch, 3 Br, C. C. 46, (a). 

12. Money may be ordered into Court 
on motion, upon the ground of admission, 
as by schedules or books containing an 
account of receipts and payments, and re¬ 
ferred to, so as to be part of the answer or 
examination. MiUs v. Hanson, 

8 Ves. 69. 

13. In a bill by legatees against the ex¬ 
ecutor, if he admits in bis examination a 
balance due, and claims no interest, the 
Court will order him to pay it in before 
the report. Curgenven v. Peters, 

3 Anst. 7bt, 

14. But a motion to pay money into 
Court, upon the affidavit of an account- 
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ant, that from the schedules to the an¬ 
swer, the examination and the books of 
account, each a sum was due, was refused, 
MilU V. Han$on, 8 Ves. 6S, 

15. A motion that defendant might pay 
money into Court upon casting up hooks, 
must be upon the ground of admission by 
reference sufficient to make them irart of 
the examination, as much as schedules to 
an answer: in this instance it failed, the 
plaintiff going upon certain hooks, and 
the reference being generally to all. 

8 Ves. 91. 

iff. Motion for payment of money into 
Court, not admitted to be due even upon 
examination of tne defendar.., but appear¬ 
ing due by his schedule, according to the 
plaintiff’s calculation, refused: for such 
a pur[)06e the result of the schedule, 
ascertaining the sum due, must clearly 
appear veritied by affidavit. Quarretl v. 
Beclford, 14 Ves. 177. 

17. Defendant on motion ordered to 
pay iu the balance ascertained by the re¬ 
port. Gordon v. liothley, 

3 Ves. 572. 

18. Trust fund, which under a power 
in a marriage settlement had been lent to 
the husband, decreed to be paid into 
Court, the trustees representing it to be 
in danger. Payne v. Collier, 

1 Ves. 170. 

19- The Court refused to order divi¬ 
dends, received before the bill filed, of 
stock purchased by the old government of 
Switzerland to be paid into Court by the 
trustees, on the application of the present 
government, without having the Attorney- 
General a party. Dolder v. Bank of 
England, 10 Ves. 352. 


See further, p. 332, ante; and far Pay¬ 
ment of Assets into Court by Extrutors, p. 
210, aiitt; and for Payment of Purchase 
Motley into Court, [>. 462, post. 


(A) Out of Court. 

1. An order for payment of money out 

of Court! should be made upon petition, 
not on motion. Lord Shipbrooke v. Lard 
Ilinchingbrook, 13 Ves. 394, 

2. Payment iu part of a legacy or¬ 

dered on motion with consent, the fund 
being udmilted to be amjile. Pearce v. 
Baron, ] 2 Ves, 459* 

. 3. Order for transfer and payment of 
money out of Court after decree, though 
the cause was abated by the death of 
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plaintiff: the right being clear. Roundell 
v, Currer, 6 Ves. 250.' 

Pinch v. Lord Wmchelsea, 

1 Ca. Ah. 

4. \Vhen a cause abates, moneymay be 

ordered to be paid out of Court without re¬ 
vivor, but not without the consent of all 
the parties interested. Beard v. Earl 
Powis, 2 Ves. 399* 

5. To enable an executpr to obtain an 
order for the payment of money out of 
Court, a prerogative probate is necessary, 
however small the amount. Docker v. 
Horner, 3 Br. C. C. 240, 2 Dick. 74ff. 

ChaUnor v. Mut'htdl, 6 Vea. 118. 

Newman v. Hodgson, 7 Ves. 409- 

Thomas v Davies, 12 Ves. 417* 

ff. Where money is given in trust, for 
all the children of their father living at 
bis decease, though the father and mo¬ 
ther are so aged, that their having more 
children is impossible, the Court will n''t 
presume it impossible; but in such case, 
upon consent of the father, and of the 
other children, that their shares should 
remain, to answer what an after-born 
child might claim, the Court ordered the 
share of one of them to be paid. Rey¬ 
nolds V. Reynolds, 1 Dick. 374. 

7. Petition by remainder-man of mo¬ 
ney on .;hich a contingent, though not a 

i probable, interest might arise, to have it 
paid to him, refused. Kirby v. Clayton, 

2 Ves. 241. 

8. The Court refused to pay money, de¬ 

creed to be laid out in land, to the pei sou 
first entitled to an estate tail in the land 
to he purchased, with au ultimate re¬ 
mainder in fee, without proof that all 
those entitled to rcniuinders in tail were 
dead without issue. Hardcaslle v, Shaf 
toe, 1 Aust. 67. 

9. The Court ordered the interest of a 

legacy to plaintiff to be paid to his wife, 
he being in a state of great imbecility, but 
not amounting to lunacy. Bird v. Lc- 
fevre, 4 Br. C. C. 100. 

10. Money ordered to be paid to a 

married woman as guardian to an illegiti¬ 
mate child upuiT her separate receipt. 
Wallis V. Camp jell, 13 Ves. 517. 

11. Order to pay dividends, of a trust 

fund iu Court, to trustees or one of them, 
the trustees being five in number, and 
living in different parts of the country. 
Skortiridge's case, 12 Ves. 28./, 

12. Legacy of stock at a particular 
age. Order upon the petition of one Je- 
gatee having attained the age for a transfer 
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of his share to his attorney. Hill v. 
Chapman, 11 Ves. S39- 

J 3, Where an annuity was ordered to 
be paid oat of a fund in Court balf«yearly, 
at Midsummer and Christmas, and the 
annuitant died between Lady-day and 
Midi>ummer, her representative obtained 
an order for payment of the quarter to 
Lady-day. Webb v. Lord Shaftesbury, 

• 11 Ves, 361. 

14. The Court will not keep money 
after the party is entitled to it, though 
at bis request. Isaac v. Gompertz, 

1 Ves. J. 44. 

15. The Court will retain monies, de¬ 
creed to parties, upon application, by pe¬ 
tition, of persons having claims upon 
them. Duke of Bolton v. (Villtams, 

4 Br. C. C. 430. 

16. By a private act of parliament, 
money in Court was to be paid to certain 
parties upon petition. The Lord Chan¬ 
cellor thought the Court could not go be¬ 
yond the line directed by the act itsell, and 
therefore refused to order the money to he 
paid to persons deriving title from the ori¬ 
ginal parties, but directed them to file a 
bill. Ex parte Kin 2 Br. C. C. 158. 

17* Money devised to be laid out in 
land, for a feme covert in tail, with re¬ 
version to her in fee; she chose to have it 
paid out to her husband, but the Court re¬ 
quired an adidavit by the husliand and 
wife, that there was no settlement. Jim- 
ford V. Bowden, 2 Ves. J. 39. 

18. The rule of jvidence in the Ac¬ 
countant General’s office ought to be the 
same as in the Courf, although it is lict so 
in practice. In this case, upon the mar¬ 
riage of a woman entitled to the interest 
of a fund air her separate use, an affidavit 
was required, beyond the marriage and 
identity, that there was no settlement or 
Bgreemen*: for settlement; but without pre¬ 
judice to future cases. To obtain pay¬ 
ment to the representative, the mere pro¬ 
duction of the probate is not sufficient; 
proof of the death is now requited, and 
that the testator was the party in the 
cause. Clayton v. Gresham, 

10 Ves. 289. 

iSee further, p. 333, and as to Payment 
of Legacies, p. 286, ante. 


(c) From Party to party, 

1. When a decree is to foreclose, the 
Court, in cases of necessity, will enlarge 
the time for tiie i eriurmauce in paying 


the money, though the decree be signed 
and inrolled. Cocker v. Bevis, 

1 C. C. 64. 

2. And although the mortgagor, upon 
the second enlargement of the time fur 
redeeming, signed the register’s bonks, 
agreeing not to ask a further enlargement, 
yet the Court enlarged the time tor a fur¬ 
ther period, but npuii condition that such 
last lime should be pereinplury. Anon, 

Barn. 221. 

And see p, 315, atite. 

3. Notice for payment of mortgage- 
money at three o’clock, is not forfeited 
where there is an attendance before four 
o’clock. Knox v. Simmons, 

4 Br. C, C. 433. 

4. An order foi payment of money, 

against one not a party to the suit, mubt 
be enforced not by attachment, but by 
unoliier order, that the party pay it by a 
dclinile tune or stand com milled. V'kLvry 
V. Slacker, 3 Br. C. C, SJ'i. 

Anon, 14 Ves. 207. 

And see Bowes v. Lord Strathmore, 

12 Ves. 325. 

5. Bill by the issue in tail, to discover 
a settlement: the defendants plead that 
the pluintiiTs are bastards; a trial at law 
was directed upon that point, and that 
the defendants pay the plaiiitilf £50, to 
carry it on; but the money not being 
paid, nor the trial had, the plea was over¬ 
ruled. Dd'cnicuc V. Dei fiircux, 

Rep. T. Finch, 324. 

6. The defendant, the wife of the 

plainlitf, was ordered to be paid ^6500 to 
prosecute a suit iii the Spiritual Court fur 
jactitation of marriage, although there 
was nu agreement before marriage. Dick- 
ensoH V. Movie, 2 Dick. 582. 

For Payment to a Pauper to prosecute, 
see p.^519* ante, 

LVI. Perjury, 

1. Whether a prosecution for peijury 
will lie on depositions de bene esse — 
Quorc. Cann v. Cann, 1 P. W. 508. 

2. Bill retained for twelve months, 

with liberty for plaintiff ‘o indict the de¬ 
fendant for peijury, if so advised. Tell 
V. Chamberlain, 2 Dick. 484. 

3. The grand jury, in finding bills of in¬ 
dictment for perjury, should have the ori¬ 
ginal affidavits, office copies are nut suffi¬ 
cient. Keenan v. Boylan, 1 S, 5c L. 232. 

And sec p, 33 4, ante. 
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l.VII, PlKPETUATlko TeSTIMONT, 

1. A bill to perpetuate testimony ought 
not to be brought for such trivial things 
as right of common, or for ways or 
water-courses, or at least not till after a 
veidict at law, GcU v. Hayward, 

1 Vern. 312. 

But sec Cresset v. Mitton, 

I Vcs. J. 44y. 3 Br. C. C. 481. 

2. A bill will lie to perpetuate testimony 

of witnesses to prove a modus. Somerset 
V. Foiherb^, 1 Vern. 185. 

3. Bill to perpetuate the testimony of 
witnesses will not lie, where the plaintitf 
is in a situation to try hi- right at law. 

Lord North v. Lord Gray, 

1 Dirk. 14. 

Parry V. Rogers, 1 Vern. 441. 

4. But upon afKdavit that plainti(l''s 

witnesses were infirm, and unable to 
travel, so as to give evidence at law, a 
demurrer upon tliis ground was overruled. 
Philips y.Carew, 1 1*. W. 118. 

5. And where the plaintiff had a verdict 
upon the same title, for another part of 
the estate, and was enjoined upon ano¬ 
ther bill by the defendant from proceed¬ 
ing in ejectment; a demurrer for that the 

i daintiff' had not established his right at 
aw was overruled. Cox v. Colley, 

1 Dick. 55, 

6. Where plaintiff is in quiet possession 
of a right, but defendants threaten to dis¬ 
turb him when the witnesses are dead, a 
bill to perpetuate testimony to the right 
will ]ie; for the plaintiff cannot try the 
right upon bare threats. Vuie of Dorset 
V. Girdler, Pre. dh. 531. 

Cresset V. Mitton, 1 Ves. J. 449. 

3Br. C.C.481. 

7- Upon the same principle, where 
lands are devised by will, and there is no 
opportunity to prove and establish it at 
law, a bill to perpetuate testimony theieio 
will lie. Anon, Prac. Keg, 74. 

8. A bill will not lie to perpetuate the 
testimony to a will,as against a purchaser 
without notice, until after a verdict at 
1 tw in affirmance of the will, Bcchinall 
V. Arndd, 1 Vern. 354. 

9* During the lifetime of a lunatic, a> 
bill will not lie to perpetuate testimony to 
his will made before his lunary. Sackr 
villv, Aylexeortk, 1 Vern. 105. 

10. The next of kin of a lunatic, how¬ 
ever hopeless his condition, h.Bve no in¬ 
terest whatever in the property; and iberc- 
lore cannot sustain a bill to {lerpetuule 
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testimony. So an heir apparent cannot 
have a writ dc ventre inspicietido, but they 
may contract upon tbeir respective ex¬ 
pectations; and may perpetuate testimony 
with respect to the interest so created. 
ImtU Dursley v. Fifzhardinge, 

6 Ves. 251. 

11. The Court will not perpetuate the 
testimony of a right, which may be bar¬ 
red by the defendant. • Ibid. 

12. A tenant in tail out of possession, 

cannot bring a bill to perpetuate testimony, 
Brandlyn v. Ord, 1 Atk. 671. 

13. Bill to perpetuate testimony of the 
legitimacy of the plaintiffs, entitled in 
remainder in tail after an estate for life: 
demurrer by the 7lh and 8th in remainder 
after the plaintiffs and the other defend¬ 
ants, all infants, overruled; any interest, 
however slight, being sufficient. Lord 
Dursley v. Fitzhardinge, 6 Ves, 251. 

14. A plaintiff' is entitled to perpeti te 

the testimony of witnesses to an usurious 
contract, notwithstanding he does not 
offer to pay what is due; for a man may 
bring a bill in many cases to perpetuate 
testimony where he cannot bring a bill for 
relief wiiboul waving the penalty ; as in 
the case of waste, &c. Earl qjf Sujfolk 
V. Green, 1 Atk, 450. 

15. Bills to perpetuate testimony are 
never brought to a hearing, or if they 
are ihey will be dismissed with costs. 

Hall V. Hoddesdon, 2 P. W. l62. 

Marlar v. Whitaker, 2 Dick. 805. 

l6'. A bill to perpetuate testimony 
: must not pray relief, or it will be dismiss¬ 
ed. Anon, 2 Vent. 366'. 

But see Scarr v. Trinity College, 

3 Anst. 768. 

17. And where the bill was for disco¬ 

very and to perpetuate testimony, and 
plaintiff amended by striking out the dis¬ 
covery and relief; but the bill in praying 
process, prayed that defendant might 
abide such order and decree as the Court 
should think proper, it was held a bill for 
relief, end a demurrer was allowed. Rose 
v. Ganncl, 3 Atk. 439* 

18. Bill to per|)etuate testimony merely, 

ought not to ue brought to a bearing; but 
if It also pray relief, the defendant may 
set it down for a dismissal. Vaughan v. 
Fitzgerald, 1 S, & L. 3l6. 

5fc further, p, 334. ante. 
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LVIII. PETITIOS, 

1. Where the subject is small, the 

Court will give relief upon petition, al¬ 
though the regular course is by bill. Kx 
parte Morton^ 5 Ves. 44.9* 

2. Whether a debt may be proved or 
not, may be discussed on a petitimi in the 
bankruptcy, but where property is sought 
to be divested, a bill is necessary. Assig- 
tiees of Gardiner v. Shivmoa, 

2 S. & L. 228. 

3. The Court refused to order a mort¬ 
gagee to deliver up the title deeds to as¬ 
signees of a bankrupt upon petition with¬ 
out suit. Ex parte Fode^ 

1 Ves. J. ifiO. 

And see further as to Petitions in Bank- 
ruptcy, p. 110, ante. 

4. Where the question of interest is 
not reserved by the decree, it cannot be 
given on petition. The object of a peli- 
tion being only to carry on the directions 
of the decree, Creuzc v. LuwtA, 

4 Br. C. C. 3l6. 

5. C, Creuzc v. Hunter, 

2 Ves. .1. lof. 

5. Whether interest can be claimed by 

petition, the decree containing no direc¬ 
tion as to interest— Qua-rc, Brmre v. 
Petnbetton, 12 Ves, 38(i. 

6. Where in taking an account, under 

a decree against an executrix, the defend¬ 
ant had attempted to support her discharge 
by forgery, the ciicumstauceB were 
brought before the Tourt upon petition, on 
further directions, for the purpose of charg¬ 
ing her with interest and costs. Pcmell 
V. Price, 14 Vts. 502. 

7. An order upon a separate report 

must he obtained by petition. Van Kaaip 
V. Bill, 3 Mad, 430. 

8. An objection to a Master’s report 

of costs must be taken by petition. Pitt 
V. Muckreth, 3 Br. C, C. 321. 

And see p. *459, aide, 

9* An objection to the Master’s ap¬ 
pointment of a consignee should be made I 
by petition, and not by motion. Bmi’ers- 
bank v. Colnssrau, 3 Ves. l65. 

For Petition if Rehearing, see Div. 
LXVlI.jws^, 

LIX. Plea. 

(n) Form and Valtdity tf. — (l) Generally, j 

1. I'ieading to all except such parts ol 
the bill as are nut hereinafter ausweied, is 
too general. A nan, 3 Aik. 70. 


2. If the bill pray discovery only, a 

plea to the discovery and relief is bad. 
AsgUlv.Vttxesun, Bun. 70. 

3. If the bill charges fraud, the defend¬ 
ant must support his plea by an answer 
denying the fraud, Bkknell v. Gough, 

3 Atk. 558. 

Price V. Price, 1 Vern. 185. 

4. If the answer goes to any part of 
the bill covered by the plea, the plea is 
thereby overruled. Blacket v. Langlands, 

1 A list. 14. 

Pope V. Rish,' '~ I Anst. 59. 

5. Defendants to a bill of revivor can¬ 
not plead to that suit a plea which has 
been pleaded to the original suit, and over¬ 
ruled. Bamuda v. Furtado, 

3 Br. C. C. 70. 

6. But the defendant may plead facts 
to shew a supplemental bill is necessary. 
Merrewelhcr v, Mellisk, 

13 Ves. 435. 

7. When a plea is overruled on a point 

of lorm, snnhte, the defendant cannot 
plead the snme matter more fornially. 
Freeland v. Johnson, 2 Anst. 407.^ 

8. If plaintiff replies to the delendant’s 
plea, he thereby admits the plea to be 
good, if it be true: and the validity of 
the plea, either as to form or subslnno, 
cannot afterwards be called in question. 
Parker v. Blythmorc, Pre. Ch 58. 

Harris v, Ingfedew, 3 P. W. 9^* 

See further, p. 348, ante,' 


(2) To the Jurisdiction, 

1. A plea to the jurisdiction must shew 
what other Court hath jurisdiction. JSw/ 
Derby v* Duke of Athol, I Ves. 202. 

Nabob fCaruaiicv. East India Com- 
pany, ^ Ves. J. S71» 

S. C. Nabob of Arcot v. F^ast India 
Company, 3 Br. C. C. 291 • 

2. A plea of an Act of Parliament 
giving exclusive jurisdiction to the Courts 
of A. should aver there is a couit of 
equity there. Strode v. Little, 

1 Vern- 59- 

3. A plea of privilege will not hold, if 
one of the defendants have not privilege. 
Fanshaw v. Fanshaw, 1 Vern. 24(). 

4. Plea of privilege of the University 
of Oxford, roust be under the seal of the 

University. Cotton v. Manemg, 

Cary, 104. 

(3) To the Person. 

I, Outlawry cannot be pleaded 10 a suit 
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SU* Plea, 

by an fxeculor. Killigrew v. Killigrew, 

1 Vern. 184. 

f!. A plea of alien; tlie defendant must 
aver the party was an alien, or it is no bar. 
Burh V. Broun, 2 Aik. 397- 

(4) Jn Bar, 

1. A legal bar must be strictly pleaded. 
Dobson V. LeadOealer, 13 Ves, 233. 

2. What would be a good plea in bar 

to the action at law may not be a good 
plea to a bill for discovery of facts in 
support of the action. Hindman v. Taj/- 
lor, 2 Br. C. C. 7. 

3. A corporation may plead the stat. of 

limitations. IPycb v. i.ust India Corn- 
2 >(tny, 3 P. W. 309. 

4. The stat. of limitations cannot be 

pleaded to a bill for discovery. Mack- 
Korth V. Clifton, 2 Atk. 51. 

Duw/iitig V. Kirby, Rep.T. Finch, 14. 

5. Plea of a stated account must 

state that it was in writing, and set 
foith the amount of the balance. Burk 
V. Brovm, 2 Atk. 399. 

6. And it must aver that it is just and 

true to the best of defendant’s knowledge 
and belief. Anon, 3 Atk. 70. 

7. And if the bill impeaches the ac> 

count, and charges that plaintiff has no 
copy, defendant in pleading the stated 
Account must annex a copy. Hankey v, 
Simpson, 3 Atk. 303. 

8. Plea of title derived from one hav¬ 
ing a particular estate, and not in posses¬ 
sion, it must be set out how such peison 
became entitled, Hughes v. Garth, 

Amb. 421. 

9. A purchaser with notice, from a 
purchaser without notice, may plead his 
purchase. Luvither v. Carlton, 

For. 187. 2 A Ik. 242. 

Harrison v. ForJh, Pie. Ch. 51. 

Brandlyn v. Ord, 1 Atk. 571. 

10. In all cases of a plea of purchase, 
or marriage settlement, notice must be 
denied, though not charged by the bill. 
It may be sutheient to deny it either by 
the plea or answer, notwitLstanding the 
objection that it ought to be by plea; 
since all the defendant has to do is, to 
prove bis plea ; for the defendant is not 
to prove a negative, t. c. no notice: but 
it seems best to deny notice, both by plea 
and answer. Aston v. Curzon, 

3 P. W. 244, («). 

11. In a plea of purchase for valuable 
consideration, the defendant need not 
state llte actual consideration; but lie 


must state he had no notice when the con¬ 
veyance was executed. Story v. Lord 
Windsor, 2 Atk. 630. 

More V. Mnykow, 1 C. C. 34, 

And see Fitzgerald v. Burk, 

2 Atk. 397. 

12. And if special notice is charged, 

such notice must be denied as specially; 
a general denial is not sufficient. Radford 
v. Wilson, 3 Atk. 815. 

And lee Seuhouse v, Earl, 2 Ves. 450. 

13. And if constructive notice is 
charged, the defendant must answer the 
facts from which such notice is deduced. 
Jerrard v. Sanders, 4 Br. C. C. 322, 

2 Ves, J. 187. 

14. And the consideration must be 
actually paid; if, in fact, it is only secured 
to be paid, the plea will be overruled. 
Ilardingham v. Nkhotls, 3 Atk. 304. 

J5. In pleading a purchase or mort- 
sase, the defendant must show the \ .a- 
dor or mortgagor was, or pretended to be, 
seized in fee. Head v. Egerton, 

3 P. W. 280. 

16. But where a fine and non-claim is 
the bar, averment of actual seizin is ne¬ 
cessary. Story V, Lord Windsor, 

2 Atk. 630. 

Page V. Lever, 2 Ves. J. 450. 

Dobson V. Leadbeater, 13 Ves, 230. 

17. A defendant cannot plead that 
plaintii) is proceeding in a court of law, 
for the same matter, for until after an¬ 
swer, he cannot put the plaintiff to bis 
election. Jones v. Earl Strafford, 

3 P. W. 79- 

18. In pleading a former suit, it is ne¬ 
cessary to aver that the present and the 
former suit are for the same matter. 
Devie v. iMrd Brownlow, 2 Dick. 6l 1. 

Child V. Gibson, 2 Atk. 603. 

19. A plea of a suit depending for the 
same matter is not good, if the bills are 
brought in different rights, as one by the 
plainiifl' as executor of the administrator, 
and the other as administrator, de bonis 
non, of-the intestate. Huggins v. York 
Buildings Company, 2 Atk. 44. Barn. 83. 

20. A suit, for the purpose of being 
pleaded, is not considered as depending, till 
tbe defendants have appeared, or, at leas% 
been served with process. Moor\. Welch 
Copper Company, 1 Eq. Ca. Ab. 39* 

21. A plea of former suit depending is 
good against a creditor coining in before 
tbe Master, he being a quasi party to 
such suit. Nevev. Weston, 3 Atk. 557. 

22. A defendant cannot plead a suit 
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depending in Ireland, for the tame matter, 
as such a plea could not be referred to the 
Master. Lord DiUonv. Ahares, 

4 Ves. 357 . 

And see Foster v. Vassall, 

3 Atk. 587. 

2,''. Where the defendant pleaded former 
suit depending, and by answer denied the 
fraud charged, and plainthf replied gene¬ 
rally, witnesses examined and cause 
heard: held upon re-hearing, that defend¬ 
ant by such proceedings had waved his 
plea. Lucas v. Holder, 

1 Eq.Ca. Ah. 41. 

24. A decrer must be enrolled, before 
it can be pleaded in bar to a second suit, 
for the same matter. Anmi, 3 Atk. 809 . 

5 . C. Kinsey v. Kinsey, 2 Ves. 577. 

25. Except in the case of another bill 
dismissed for the same cause; there the 
decree may be pleaded, though not signed 
and enrolled. Pretty man v. Prettyman, 

1 Vern.310. 

26- In pleading a decree of dismis¬ 
sion, the defendant must show it was res 
judicata, an absolute determination of 
the Court that the plainliit' had no title. 
JJrandlyn v, Ord, I Atk. 571. 

27 . iea of former decree must set 
forth so much of the former bill and an¬ 
swer, as to shew that the same point was 
then in issue. ChUd v. Gibson, 

2 Atk. 603 . 

28. A decree of foreclosure and non¬ 
payment, cannot be pleaded, unless it has 
been made absolute. Senhuuse v, FmtI, 

2 Ves. 430. 

29 . A plea of sentence in a foreign 
court, as the Commissary Court in France, 
is bad. Gage v. Bulkeley, 3 Atk. 215. 

3U. A plea must bring new matter 
bcfoie the Court; therefore a plea of 
a sentence of the Court of Admiralty, 
recited in the bill, was overruled. Itoberts 
V. Hartley, 1 Br. C. C. 56. 

31. .Arbitrators may plead the award to 
a bill charging partiality, hut then they 
must support their plea by showing them¬ 
selves impaitial. Lingood v. Croucher, 
________ 2 Atk. S 96 . 

And se e Tit. Pl eading VI. ante. 

(i) Signing. 

1. Where a plea is taken by commis¬ 
sion, it does not require the signature of 
counsel. Simes v. Stnith, 4 Mud. 366. 
(c) Where put in on Oath. 

1. Plea put in bj’ bu'^band in the names 


of himself and his wife, who refuses to 
swear to it, ordered to be accepted as the 
plea of the husband only. Pain v. 

1 C. c. 296. 

2. Plea of a former suit depending fiH* 

the same matter, is put in without oath. 
Urlin V. Hudson, 1 Vern. 332. 

3. A plea of privilege by a defeudant, 
as foreign opposer in the Exchequer, must 
be upon oath. Gibson v. Whitacre, 

2 Vern. 83. 

4. Plea of outlawry to be on oath. 

Parrot v. Bowden, 2 Vern. 37. 

5. Plea of outlawry or plea of privilege, 
by a scholar resident at an university, 
need not be upon oath. 2*raf v. 'Taylor, 

1 C. C. 237. 

Anon, 1 C. C. 258. 

6. Plea of outlawry, with the com¬ 

mon averment of the identity of the per¬ 
son, need not be upon oath. Took v. 
Took, 2 Vern. 198 . 

7 . Plea of conviction of felony must be 

proved by the record, and tlierefore need 
not be put in upon oath, nor need the 
identity of the person be stated upon 
oath. - V. Davies, 19Ve8. 8]. 

8. A plea of purchaser for valuable 
consideration must be put in upon oath. 
Marshall v. Frank, Pre. Ch. 481. 

9 . A plea of the plaintitT’s bankruptcy 
must be put in upon oath. Joseph v. 

I Tuckey, 2 Cox, 44. 

I 10. Plea of matter of record, with 
I averments of matters in pais, must be 
' filed upon oath; therefore, a plea of the 
slat. 32 Hen. 8, c. 9 , against selling pre¬ 
tended titles, with the necessary aver- 
ments of want of possession, &c. not being 
on oath, was ordered to be taken off the 
file, though set down by the plaintiff fur 
argument, this irregularity not admitting 
of waver. Wall v. Stubbs, 

2 V. & B. 354, 

11. But a plea of mere matter of re- 
coid need not be filed on oath, being 
proved by the prodnciion of the record. 

A'. C. 2 V. & B. 357 , 

(d) 'Time of filing. 

1. Defendant cannot pirad after a pro* 
clamation returned. Lloyd v. Gunter, 

1 Vern. 275. 

2. Defendant in contempt, and being 
arrested, gives his bail-bond, and puts in 
a plea; the plea is discharged for irre¬ 
gularity. Newton v. Dent, 

1 Dick. 234.1 

3. After two insufficient answers to a 
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bill, and exceptions submitted to, a third 
answer was reported insufficient: plain¬ 
tiff then, upon order obtained, amends, 
and defendant puts in a plea to the amend¬ 
ed bill. This plea cannot be taken off the 
£le for irregularity; as a case for a plea 
may arise, either from the amendments, 
or from their effect upon the original part 
of the bill. Ritchie v. At/lwia, 

15 Ves. 79. 

4. A plea may be filed under an order 
for time to answer, for pplca is an answer 
and upon oath. Anon, *2 P. W. 464. 

Roberts v Hartley, ] Br. C. C. 56. 

2 Dick. 554. 

'De Minckuitz v. Udn^j, 

16 Ves. 355. 

5. But not a plea of outlawry, for that 
is not upon oath. Philips v. GMons, 

IV. &B. 184. 
(c) Amending. 

1. A plea may he ame'^ded where there 
is a mere slip, if the material ground of 
defence appears sufficient, but not other¬ 
wise. Newman v, Wallis, 

2 Br. C. C. 143. 

2. A plea, in bar, of a fine, without a j 

direct averment of seisin, was overruled, . 
'with liberty to amend. Dobson v. Lead- 
beater, IS Ves. 230. 

S. Objection to the form of a plea, as 
it did nut conclude either in bar or abate¬ 
ment, nor stated the necessary parties: 
leave given to amend. Merrewcther v. 
MeUisk, 13 Ves. 435. 

4. When the defendants move for li- 
berty to amend tlieirplea, the amendments 
most be stated, that the Court may see 
whether it is proper the cause should be 
delayed for the purpose of admitting them. 
Nabob of Arcot v. East India Company, 

3 Br. C. C. 2pl. 1 Ves. J. 387. 

See further, p, 349, ante. 

(/") Rrferring or setting down. 

1. Plea most be set down within eight 
days, or it will be presumed to be aban¬ 
doned. Jordan v. Sawkins, 

3 Br. C, C. 372. 

2. In the Exchequer, but not in Chan¬ 

cery, a plea of outlawry should be set 
down by the defendant. Chapman v. 
Dotsdown, 2 Anst. 554. 

3. In the case of a plea of another 
suit for the same matter, there must be a 
reference to the Master. Wild v. Hobson, 

2V. &B. 110. 

4. Where the defendant pleads a decree 


of dismission of a former cause for the 
same matter, if the plaintifl', instead of 
applying for a reference to the Master, set 
the cause down for a hearing, it is a waver 
of his right to such reference. Morgan 
V. Morgan, 1 Atk. 53. 

And see Urlin v. Httdson, 

1 Vern. 332. 

5. If the defendant sets down his plea 
of former suit depending for the same 
matter, it will, on motion, be struck out; 
but unless the plaintiff procures a refer¬ 
ence to the Master within a month, the 
bill will be dismissed. Baker v. Bird, 

2 Ves, J. 672- 

Cg) Arguing and Disposal cf, 

1. Where a defendant dies after filing 
I plea, but before it is argued, bis executor 
I cannot proceed to argue the plea, but 
must plead de novo. Micklethwaite v, 
Caherly, Foi 3. 

. 2. Where one part of the plea was in- 
I consistent with the other, the defendant had 
leave to withdraw it, and plead de novo. 
Nobkissen v. Hastings, 4 Br. C. C. 254. 

3. Though a plea, in bar, be allowed, 
yet the plaintiff may reply, and put the 
defendant to the proof of it. Anon, 

Gilb. E. R. 184. 

4. A plea covering too much, the Court 
never divides it, so. as to allow it good for 
part only, Earl Derby v. Duke of Alhol, 

1 Ves. 205. 

5. A plea covering toe much was al¬ 
lowed to stand for an answer, with liberty 
to except. Jones v. Pengree, 6 Ves. 580. 

6. Plea overruled as double, ordered 
to stand for an answer, with liberty to 
except. Whitbread v. Brockhurst, 

1 Br. C. C. 404. 

7. A plea may be allowed as to part, 

and overruled as to other part. Nobkissen 
V. Hastings, 4 Br. C. C. 254. 

Dormer v. Fortescue, 2 Atk. 284. 

8. After plea set down, order obtained 
8$ of course by tbe plaintiff to amend the 
bill, andiservedon the defendant; the plain¬ 
tiff not appearing when the plea came on 
to be argued, it was allow^ of course 
with costs. Jennings v. Peafee, 

1 Ves, J. 447- 
Fere v. Glynn, 2 Dick. 441. 

9. If a defendant sets down a plea, and 
does not appear when it is called on for 
argument, the plaintifl', to entitle himself 
to have the plea overruled, must produce 
an affidavit of service upou him of the 
order to set down tbe plea; but if no 
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inch affidavit is produced, the plea will 
be struck out of the paper, and will not 
be restored, but on ailMavit of the defend¬ 
ant’s solicitor, accounting for his not being 
prepared when the plea was first called on. 
Mazorredo v. Maitland, 2 Mad. 38. 

10. On a plea found false, the plaintiff 
is entitled to a decree, and, if discovery 
is wanted, to examine defendant on inter¬ 
rogatories. Wood V. Strickland, 

2 V. & B. 158. 

LX. PaiviLEOE. 

(o) Of Peerage or Parliament. 

1. By order of the House of Lords, 

Doc. 3, 1640, the nobility of this king¬ 
dom, and Lords of the Upper House of 
Parliament, and the widows and dowagers 
of the temporal lords shall answer as de¬ 
fendants, upon protestation of honor only, 
and such order shall extend to all an¬ 
swers and examinations upon interroga¬ 
tories. Beames’ Ord. Ch. 105. 

2. The privilege of peerage to answer 
upon honor, is restrained to an answer to 

bill; but the answer of a peer to intcr- 
: ogalones, and his examination as a wit¬ 
ness, must be upon oath. Sir Thmnas 
Mcers v. Lord Stourton, 1 P, W. 146. 

3. A peeress ordered to produce a deed, 

confessed in her answer on honor only, 
not on oath. Duke of UamUton v. Laxly 
(irrrard, Pre.Ch. 92. 

4. A peeress answering upon honor, is 

in exactly the same situation as another 
defendant answering on oath. Gilpin v. 
Lady Southampton, 18 Ves. 469 . 

5. The answer of a peer, withour oath 

or attestation of honor, is regarded, for 
the purpoics of civil justice, as if put in 
under that sanction. Curling v. Marquis \ 
Tozbnshend, 19 Ves. 628. 

6. Siixe the Union, Irish peers, with 
the exception of those who are members 
of the House of Commons, are entitled to 
every privilege, and therefore to the letter 
missive. Hobiiuon v. Lord Rokeby, 

8 Ves. 601 . 

7* The right to the letter missive and a 
copy of the bill, is privilege of peerage, 
and not of Parliament, and extends 
therefore to all Scotch and Irish.Peers; 
an iiijutictioii, therefore, or oiner process 
not so wreompanied, is ineffectual. Lord 
Milsingtoun v. Earl of Portnme, 

1 V. & B. 419 . 

8. A decree served on a peer needs no 
letter missive. Mackenzie v. 71ic Marquis 
Oj Pottis, Com. 075. 
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9. Whether service of a letter missive , 

at the town house of a peer of parliament 
during the sittings of Parliament, the 
peer himself being in the country, is good 
service — Quwre. Attorney-General v. 
Earl Stamford, 2 Dick. 744. 

10. Where an order nisi for sequestra¬ 

tion is obtained against a privileged per¬ 
son, he is not in contempt, unless he ne¬ 
glects to obey the order nisi. Smallbrooke 
V. Lord Donnegal, 3 Anst, 647. 

11. An Irish peeress committed for 
contempt in refusing to produce her hus¬ 
band, a lunatic, to the commissioners. 
Lord fVenman's case, 1 P. W. 701. 

12. Suing the bail below pending a 
writ of error in Parliament, is a breach of 
privilege. Throgmorton v. Church, 

1 P. W. 685. 

(b) Prom Arrest. 

1. Defendant coming for the purpose 
of putting in his answer was arrested at 
the plaintifl's suit, and detainers lodged 
against him. He was discharged, being 
a breach of the privilege of the Court. 
Alisbury v. Troughton, 1 C, R. 92 . 

2. Order upon the sheriff to discharge 
a defendant arrested while attending his 
suit in Chancery; and an order upon the 
party to discontinue an action against the 
sheriffs for the escape. Meyuel v. Cooper, 

1 C. R. 217 . 

3. Where a party attended bis cause at 

Westminster, and then went to his soli¬ 
citor's, where he staid seven or eight 
hours, and was then arrested; held not to 
be a breach of privilege. Harrison v. 
Hart, Com, 411. 

4. A*Tesling a party going to attend, 
or returning from attending an arbitration, 
and being summoned for the purpose, held 
a breach of privilege; and a party so ar¬ 
rested was ordered to be discharged. 

Moore \,Aylct, 2 Dick. 7S0. 

5. C. Moore v. Sooth, 3 Ves. 350. 

5. Plaintiff in his return from attend¬ 

ing a motion against him in the cause 
was arrested, and a detainer lodged a- 
gainst him in another action: he was dis¬ 
charged from both, the f aurt examining 
the parties personally, not by affidavit. 
Bromley v. Holland, 5 Ves. 2. 

6. Solicitor, arrested in his return from 

attending the Muster, discharged in the 
original action and subsequent detainer*^. 
I’he proper course is an order upon all 
the plaintiffs to discharge him. Fj; parte 
Lcdwich, 8 Ves. 598. 

7. Order that the plaintiffs in an ac- 
I tioii and dutdioers dischd''gc the deft, d- 
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sat, arrested when returning home from 
his examination before the Master: 
though necessary deviations are allowed, 
the question always is upon ihe bona^des; 
espeeially where the examination is not 
finished, Sidgier v. Birch, 9 Ves, 69. 

■ 8. A person attending under a sum* 
nanns from commissioners of bankrupts, 
privileged from arrest; and it w'as ordered 
that the parties arresting and who had 
lodged detainers, having notice, should 
discharge him; and the attorney, having 
uudertakcii to indemnify the officers, and 
they having acted under that indemnity, 
guilty of a contempt, and ordered to pay 
cdl costs out of pocket. Bx parte King, 

7. Ves, 312. 

p. The Chancellor intimated, that a 
creditor attending to prove his debt, 
though not under a summons, is entitled 
to privilege. Ibid. 

10. A bankrupt’s privilege from arrest 

extends to the end of .he forty-second 
day, ordered, that the plaintiff in the ac¬ 
tion should discharge him; and the officer 
Laving acted without instructions was or¬ 
dered to pay the costs. Ex parte Don- 
Icvif, 7Vcs. 317 . 

11. Whether a deviation by a bank¬ 

rupt returning from examination, for 
purpose of leaving his books at the house 
of tbe assignees, will deprive him of his 
privilege— Queere. Ibid. 

12. The privilege of a bankrupt from 

arrest during his examination, extends 
to an attachment fur not paying money 
under an award, made a rule of Court. Ex 
parte Parker, 3 Ves. 554. 

13. A bankrupt pending his examina¬ 
tion is protected from an arrest by viitue 
of an attachment issued for a contempt in 
paying money into Court, pursuant to a 
decree. In re M'fViWams, 

1 S. & L. 169. 

14. A detainer before tbe defendant 

could be discharged from an illegal arresi, 
as where he was returning from liis exa¬ 
mination under a commission of bank¬ 
ruptcy against him, cannot be supported. 
Ex parte Hawkins, 4Ve8. Cyi. 

15. The privilege of ambassadors from 

arrest cannot be waved by any act of their 
own ; nor does an ambassa^r lose his 
privilege by trading; but. this privilege 
does not extend to consuls. Barbuit’s 
case, * Fur. 280. 

^nd see gcaeralty, p. 393, post; and us 
to the Brivikge of Bankrvpts from Arrest, 
p. 93 , auie, 


LXI. PaocEss. 

1. Process agunst tbe fansbaiid and 

wife, but to be stayed against the hus¬ 
band, the wife having absconded. Samson 
V. Overton, 1 Dick. 133. 

And see Div. VIII, («) ante, 

2. No process can be taken out agains* 

the party, whose Clerk in Court is dead, 
until he has appointed a new Gerk in 
Court, and subpwna ad j'aciend. attornal. 
taken out for that purpose, liaicljf v. 
lioper, 1 P. W. 420. 

S. The Court will not allow a man to 
be sued at law for executing the process 
of the Court, though issued irregularly. 
Bailey v. Defcereux, 1 Vern. 2f)9> 

4. OjectioDS to irregularity of process 

can only be waved by tbe party doing 
some act expressly founded on it, or 
amounting to a clear affirmance. Travers 
V. Lord Stafford, 2 Ves 22. 

Amb. 105. 

5. An irregularity in processes may 

be cured by the defendant's appearance. 
Floyd V. JSangle, 3 Aik. 56'9. 

And see p. 384, ante. 

LXII, Pro Confesso. 

(a) Information or Bill. 

1. The practice formerly was, to put tbe 
plaintiff to make proof of the substance 
of the bill, though the defendant stood 
out the last process: but now, if the de¬ 
fendant appears to a bill, and stands out 
in contempt to a sequestration, the cause 
is set down to be heard, and the record of 
the bill produced, and taken pro confesso. 
Hawkins v. Crook, 2 P. W. 556, 

Mos. 383. 

2. The bill is not to be taken pro con¬ 
fesso, if tbe defendant hatli not appeared, 
but a sequestration shall issue out against 
him. JSTodes v, Batle, 2 C. R, 283. 

Moyser v. Peacock, 3 C. R, 22. 

3. Bill may be taken pro confesso, after 
defenduNt’s appearance and sequestration 
returned ; but not where baron and feme 
are defendants, and the wife only appears. 
Gibson V. Scevengton, 1 Vern. 247. 

4 . An insufficient answer is no answer, 

and therefore will not prevent a decree to 
take the lull pro confesso. Turner v. 
Turner, 1 Dkk. 3iff. 

4 Ves. 619 , C«)' 

5. Information decreed to be taken pro 
confesso upon two insufficient answers. 
Attorney Ceaeral v. Young, 

3 Ves. 209 . 
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€. Where the bill is emended after an¬ 
swer, if the amended bill is not answered, 
the plaintiff is entitled to a decree that the 
bill be taken pro confesso generally. Jop- 
Hng V. Stuart^ 4 Ves. 6 l 9 . 

7 . But the bill cannot be taken pro 
confesso, as to the matter of the amend¬ 
ments only. Bacon v. Griffith, 

2 Dick. 473- 4 V'es. 6]9i (»)• 

8 . Bill of supplement and revivor 
against the defendstnt, who had answered 
the original bill, ordered to he taken pro 
confesso. Rees v. Manscl, 1 Dick. 293. 

9 . Where the defendant is in contempt 

to a sequestration, the bill may be taken 
pro confesso, notwithstanding the seques¬ 
tration is neither sealed nor executed. 
Anon, 10 Mod. 431. 

10 . Notwithstanding goods or real es¬ 

tate are seised upon by a sequestration for 
want of an answer, the plaiutifl may still 
proceed to a decree pro confesso. Davis 
V. DavU, 2 Atk. 23. 

11. Taking a bill pro confesso is ana¬ 

logous to taking a declaration to be true 
at law. Ibid, 2 Atk. 24. 

12. A bill being preferred against a 
qnakcr for tithes, who refused to answer 
upon oath, the defendant was brought to 
the bar, and having been brought three 
times before, the bill was taken pro con¬ 
fesso, and it was referred to a Master to ex¬ 
amine what was due, and to be armed with 
a commission for that purpose. Anon, 

2 C. C. 237. 2 Free. 27. 

IS. Decree of the court of policies and 
assurances in London reversed, the bill 
there having been taken pro confesso after 
the first summons. Johnson v. Desmineere, 

1 Vern. 223. 

14. The defendant, to prevent his being 

brought up by an alias pluries habeas 
corpus, as often as he was turned over to 
the Fleet, removed himself back to the 
King's Bench ; ordered, if he did not put 
in his answer by the time an alias pluries 
would have issued, the bill should be 
taken pro confesso against him. * Pendcr- 
grast V. Sauibergue, . 2 Dick. 535. 

15. The defendant being a prisoner in 
Yotk gaol, and the demand so trilling it 
would not bear the expense of removing 
him by habeas corpus to the Fleet; it was 
moved, 10 save the expense, that for want 
of appearimve a bill of revivor might be 
taken pro confesso: the Court refused to 
do it if) this summary way, but left tbe 
plaintiff to the ordinary course. Anon, 

3 Aik. 690 , 


16 . Bill for an account taken pro co»- 
fesso against surviving executor and de¬ 
visee in trust. Shaw v. Wright, 

3 Ves. 22 , 

1 7 . Bill taken pro confesso against one 
defendant, and complete decree against 
the others. Earl of Litchfeld v. Roberts, 

1 Dick. 59- 

18. Where there is only one defendant, 
after all the process of contempt for want 
of an answer, the bill may be ordered to 
be taken pro confesso, upon motion; but 
if there are 'more defendants the cause 
must be set down, Seagrave v. Edwards, 

3 Ves. 372. 

And see n. 394, post. 


Q)) Under Statute, 5 Geo. 2. 

1. The stat. 5 G. 2. c. 2.5, for making 
process in courts of equity effectual 
against persons who abscond, extends to 
bills of revivor. Henderson v. Meggs, 

2 Br.C.C. 127 . 

Ano7t, 3 Atk. 690 . 

Seaguod v. Farrand, 1 Dick. 300. 

Attorney General v. Smith, 

i Dick. 135. 

2. If tbe suit abates, even after de¬ 
cree, and the defendant (a defendant in 
tlie original cause) absconds, to avoid be¬ 
ing scived, the statute of 5 G. 2. must 
be pursued, as if be had been a new de¬ 
fendant. James v. Dore, 1 Dick. 63. 

3. The defendant bad left tbe kingdom 
two years preceding the filing of tbe bill ; 
upon an affidavit, merely stating that the 
defendant continued abroad, as plaintiff 
beliew.'d, to elude justice, the defendant 
was ordered to appear under tbe statute 
5 G, 2. Mason v. Polkr, 1 Dick. 401. 

4. And a similar order was obtained 
where tbe defendant had been outlawed, 
and had not been in the kingdom within 
the two years. Clarke v. Wright, 

2 Ve8.J. 188. 

5. But the practice is now settled, tliat 
an affidavit, that defendant bus been in 
England within the two years, is abso¬ 
lutely necessary, tbe ad of parliament 
being too positive for such affidavit ever 
to be dispensed with. Neale v. Norris, 

5 Ves. 1. 

Bishop of Winchester v. Reavor, 

^ 5 Ves. 113. 

6. The time for a defendant's appear¬ 
ance, under the stat. 5 Geo. 2. was en¬ 
larged, notice in tbe parish cfauich hav¬ 
ing been prevented by tbe church being 

YYV* 
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j«iilled down to be rebuilt. Wilkinson v, 
Vuhrr, 1 Dick. 74. 

^nd see Knowles v. Broome, 

J V. (Si n. 305. 

7. A minister of tbe parisli, who pre¬ 

vents tin order for a defendant's appearance 
being published pursuant to the 5th G. 2, 
IS indictable for a contemjit. Burton v. 
Muttons, 2Atk. 114. 

8. The stat. 5 Geo. 2. applies as well 

to cases where a subpoena has been served, 
but defendant has not appeared, as where 
no process has been served at all. God¬ 
dard V. Pritchard, 2 Dick. 662. 

^nd sec Muxetr v, Maw'r, 

1 Cox, 104. 1 Br. C. C. 388. 

And sec further, p. 3.94,/wf. 


(c) Discharge of Order for. 

1. Bill having been tak,.n pro confesso 

Ol der the stat. the defendant was allowed 
to put in his answer, and bring on the 
cause, to be heard, upon gi'iug security for 
costs, and paying the costs incurred by 
his default. Bishop of Rochester v. 
Knapp, 1 Dick. 70* 

2. After an order that a bill be taken 
pro confesso, nxextly putting in an answer 
io not sullicient to set aside the order; but 
if the answer is accepted, the process is 
waved. Williams v. Thompson, 

2Bi . C. C. 280. lCo.\, 413. 

3. And the defendant must not only 

have an answer upon the file, but also a 
receijit for the costs of the contempt. 
Sidgier v. 'J’x/te, 11 Ves. 202. 

4. The Court will not discharge an or¬ 

der to take the bill/>ni conjvsso, and give 
the defeiulatil to answer without 

seeing the answer intended to be put iu. 
ITcar/ie v. Ogikie, 11 Ves. 77* 

5. Where tlis defendant applied to dis¬ 

charge an order m ide under stat. 5 G. £. 
c. 25, the Court thought hesliould make 
an aflidaeit iu answer to the substance of 
the charge by the bill, in order to show 
that he did not abscond to avoid process. 
Burton Maloon, Burn. 401. 

And for impeaching Decree pro Con- 
fessu, see p. 438* ante, and p. 394, post. 

(d) Pronouncing Decree. 

1. Decree upon a bill t akfti pro confesso 
is to he pronounced in Court, not to be 
drawn up by the plaintiff. Gearii y. She¬ 
ridan, 8 Vt'S. 19 ‘^. 


LXIII. Production oii iNSPECtiON'o? 

Deeds and Papers. 

1. Court roll, &c. ordered to be deli¬ 
vered to persons, api'oinied to hold the 
courts of manors, lii own v. Brawn, 

1 Dick. 62. 

2.1 f the question in the cause is between 
the tenants of a manor, theCourt will make 
an order, il necessary, on the lord or stew- 
aid to produce the court hooks; or il a book 
in tiie hands of another person were ascer¬ 
tained to be a court book or of the court 
roll ot the manor, the Court would take 
that other person to stand in the place of 
the lord of the manor, and order him to 
produce it; hut in a suit, not between the 
tenaiilE, theCourt lefused an order to in¬ 
spect the books of a iiiunor in the hands 
of a private person, and a stranger to the 
suit; the only way to get at it would be 
to make the person a parly by sup,.le- 
menlal bill. Anon, 2 Ves. 577* 

3. Bill by the heir in tail againsl the 

heir general, claiming under a recovery; 
llie Court 01 dered the defendant to pro¬ 
duce the deed making the tenant to the 
prweipe, and the deed declaring the uses of 
the recovery, admitted by the defendant's 
anaw'-r to he in his custody. Bettison v. 
Farrington, 2 P. W. 179, («)• 

3 P. W. 363. 

And sec Karl of Suffolk v. Htrward, 

2 P. W. 177. 

4. Where the heir at law, by his an¬ 
swer to a bill brought by the devisee to 
establish the will, admits it to be duly 
executed, and to tlte purport as set forth, 
and then states that be is heir at law of 
tlie testator, this is not sullicient to en¬ 
title him to the inspection of title deeds 
and writings belonging to tbe estate. 

Potter v. Potter, 3 Atk. 719* 

5. An heir at law has no equity, except 

to have incumbrances in the way of bis 
legal right removed, and therefore cannot 
call for the inspection of deeds in the pos¬ 
session of the devisees. In a suit by the 
heir in (ail against devisees, on motion, an 
inspection was ordered of all deeds of set¬ 
tlement admitted to be in defendant's pos¬ 
session, creating estates iu tail genetal, 
but no farther. Ladtj Shaftshury v. Ar- 
rousfuith, 4 Ves. 66. 

C. An order, obtained by a defendant to 
inspect a deed proved in the cause, and re¬ 
ferred to by the deposition, discharged; 
for a defendant has no right to see (he 
■•trenglli of the phintiff’s cause, or tbe 
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evidence of bis title, beforji the hearing. 
Dovers v. Dovers, 2 P. W. 4>10. 

7. The plaintid' cannot compel the de¬ 
fendant to produce at the hearing a deed 
proved by the defenditnt, and referred to 
by the depustlions of his witnesses; for 
the deed dues not make part of the depo¬ 
sition by mere reference, and notwith¬ 
standing he has proved the deed, it is in 
his election whether or not he will make 
use of it. Hudson v, Earl IVarrington, 

3 P. W. 35. 

8. Motion by defendant for inspection 

of letters referred to by the plainiilf’s de¬ 
positions, as e.vhibits, refused with costs. 
IViley \. Pistor, 7Ves. til. 

9 . A corporation, as trustees fur a 
charity, shall not be obliged to produce 
their books relating to the trust; though 
they submitted by their answer to pio* 
duce them as thfi Court shall direct. At~ 
torney-Gcncral v. City of Coxentry, 

Bun. 290. 

10. A bill to set aside an aminity; the 
defendant admitted the draft of the deed 
to be in his custody, and suhnntted to 
nroduce it as the Court should direel; 
the Court upon the merits ordered it to 
be left with the plaintitf’s Clerk in Court 
for inspection. Stanhope v. Roberts, 

2 Atk. 214. 

11. Where the defendant by his an¬ 

swer referred to certain deeds and papers 
then ill his possession, but did not de¬ 
scribe them or offer to produce them 11 s 
the Court should dnect; the Court would 
not, on motion of the plaintiff, make an 
order for their production. Atkyns v. 
Wright, 14Ves. 211. 

12. Qualified submission to produce a 
deed, it tiie Court shall require it, does 
not fix the defendant, and deprive him of 
the discretion of the Court, as to the pro¬ 
priety of the production. Ibid, 

UV'es, 213. 

13. Where a defendant sets foith the 

material ermtents of an mstrumnn, and 
for the truth of what he so sets iorth re¬ 
fers to the instrument, .he thereby makes 
it a part of the answer sufficiently to en¬ 
able the pluii.iilf to move for its produc¬ 
tion. Ibid. UVes. 214. 

■ 14. Where the plaintifls, in their an¬ 

swer to a cross bill, referreo, for fear of 
mwtake, to books in their custody, they 
were compelled on motion to produce 
.them before a Master for the inspection 
of the defendants. Herbert v. Dean of 
Westminster^ 1 P. W, 773 . 


15. Answer admitting the execution of 

an instrument, and craving leave to ru¬ 
ler to it when produced, is not sufficient 
tn ground a motion for its production, not 
being an admission, that it is in the pos¬ 
session or power of the defendant, Dar¬ 
win V. Clarke, 8 \'es. 158. 

16 . Papers specifically leferred to in un 
answer, and admitted to he in the de- 
lendant’s custody, ordered to be inspected 
by the plaiotiff. Gardiner v. Mason, 

4 Br. C. C. 47 . 9 . 

17- Letters mentioned in the schedule 
of the answer ordered to be produced, 
although c'infidential; for, as they related 
to the irausaclion staled by the bill, they 
formed part of the discovery, which ilic 
defendant by answering had submiiud to 
make. Taylor \. Miltur, 11 Ves. fl. 

18. Bill for discovery of glebe land, 
mixed with defendant’s lands by bis an¬ 
cestors, who occupied both; answer de¬ 
scribing the glebe lands fioin certain 
papers in the deleiulaut’a jiossossion : or- 
dcied on motion to be produced, PoUs v. 
Adi,ii\ 1 Atul. 269- 

19- Where the bill pravs icliel as well 
as di'.euvciy, the Couilwill not a:d ll.e 
pl.iiiiiill in pioeeediiig at l.iw without the 
aiuhoiiiy and control of the Court; and 
Ibeielore in such a case, amotion tbal 
dcfeiiddiit should produce deeds ivc. set 
foilli in his answer, at the trial of an 
ejectment, was refused, Aston v. f.ord 
Exeter, O' Vcs. 288. 

20 . Where a defendant is onleitd to 
deposit books in tin: hands of the dcfiuty 
remembranctr tor llu inspection ot the 
Ollier party; if, in rendering the accounts, 
it become necessary to relcr to llic books 
so deposited, such detendunt is not obliged 
to pay lor oliice cojiies, but is entitled to 
inspect and lake copies, Gabbit v. Ca- 
xc7idish, _ 2 Anst. 547. 

See further, p. 395./wf. 


LXIV. PiiuLtCATios OF Depositio.ns. 

(«) Where allowed, 

( 1 ) Depositions L the cause. 

1 . *l’he defendant cannot give rules to 
pass publication, until the plaintiH hulli 
been in default one term after the cause is 
at issue. Walmley v. Elliot, 

* J Dick. 84. 

2 . Depositions published,uotwiihstuod- 
ing they were taken during an abatement 
by luainage of the plaiulill, the Uci nut 
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£93* PubUcation, 

being .known at the time the commis* 
eion issued. Sinclair v. James, 

1 Dick. 877. 

3. Injunction dissolved^^ and depositions, 
taken on the part of the defendant pub¬ 
lished, that they miglit be read as evidence 
at the trial at law. Emmet v. Aylife, 

1 Dick. 239. 

4. In 1764 the plaintiil filed a bill to 
perpetuate the testimony of witnesses, and 
examined them, but proceeded no further: 
on the death of a witness, in 1777, tlie 
plaintiff applied to publish the depositions: 
Jield, he had precluded himself by his 
neglect. Morse v, Stevens, 

2 Dick, 686. 

5. Where leave was given by a decree, 
to exhibit interrogatories, to prove a will 
of real estate, which bad only been proved 
as to the personal estate; the depositions 
taken cannot be published without an or¬ 
der of the Court. Rossiter v. Pitt, 

2 Mad. 165 . 

fi. By General Order of the Court of 
Exchequer, 20th January, 1819; in 
making out the general paper of causes 
for hearing after every term, the General 
Order made on the 21st May, 1788, for 
having a separate column fur causes in 
which publication has not passed, is to be 
abided by; and no cause is to be removed 
to the column for causes in which publica¬ 
tion has passed, until publication has ac¬ 
tually passed in such cause. General Or¬ 
der, 6 Price, 334. 

(2) De bene esse. 

]. In general, an affidavit of the death 
or absence beyond sea of the witness is 
necessary before examinations de bene esse 
can be published. Wardv.Sifkcs, 

Ridg. llep. T. llard. 193. 

2. Depositions de bene esse, will be 
published where an examination in chief 
is morally impossible; so where a com¬ 
mission bad issued to a Lreign country, 
and the execution was prevented by the 
interference of the public authority there, 
publication of depositions de bene esse, 
ordered. Gasm v. IVordsucorth, 

2 Ves. 325, 336. 

Amb. 108. 

3. And where the witness was old, in- 
firm, and unable to travel,, publication of 
depusitionB taken de bene esse was ordered. 
Bradley v. Crackenthorp, 1 Dick. 182. 

4. And where the witnesses are dead, 
and there is no opportunity to examine iu 
chief, though after great length of time, 


depositions pene esse w'di be puUisbed, 
saving just exceptions. Jnon, 2 Ves.497. 

5. Depositions of witnesses taken de 
bene esse in 1711 , and publication not 
having passed till 1743, under the circum¬ 
stances the depositions were ordered to be 
published, but without prejudice. Dnke 
0 /' Hamilton v. Meynal, 2 Dick. 7 88 . 

6 . Wituess going to sea, examined de 

bene esse, in order to use bis evidence at 
law: notice of trial being given, and the 
witness not being returned, his deposi¬ 
tions ordered to be published. Webster 
V. Pazeson, 2 Dick. 540. 

7. Witness examined de bene esse, 

afterwards becoming interested, the depo¬ 
sitions were nevertheless ordered to be 
published. Brovniw Greenly, * 

2 Dick. 504. 

8 . Commission under which a witness, 

since dead, had been exuiAined de bene esse, 
was ordered to be opened by the Cler''i in 
Court, and the deposition of the deceased 
witness published, for the purpose of 
being used on atrial at law. Pricev. 
Bridgcman, 1 Dick. 144, 

9 . 1 he Court refused to order publica¬ 
tion of depositions de bene esse, upon the 
ground of the incapacity of the witness, 
from a bodily injury, to attend the trial at 
law, as they could not be used at the trial 
without proof that the witness was un¬ 
able to attend; but on the affidavit of a 
surgeon as to the improbability of the wit¬ 
ness’s attendance, the Court ordered the 
officer to attend the trial with the origi¬ 
nal deposition, to be tendered, if the inca¬ 
pacity of the witness should be proved, 
Andrews v. palmtr, 1 V. & B. 21. ■ 

And see 4,8b, post, 

10 . The Court refused to order deposi¬ 
tions de bene esse to be published, for the 
purpose of comparing them with the de¬ 
positions in the same cause taken on an 
examination iu chief. C'ann v. Cann, 

1 P.W.S 67 . 

, (3) In perpetuam, 

1 , With respect to the publication of 
examinations tie bate esae, examinatioos 
on a bill, msrely to prove a will per testes, 
and examinations of witnesses oti a bill ta 
perpetuam rei memoriam, there is this dis¬ 
tinction : as to the first, they are not puh- 
lisbed but by consent, or on a strong case 
being made; as to the second, puklioa- 
tion is of course; and as to the third, 
the publication is a matter for discretion 
iu the Court, to be e.\crcised according Us 
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the cate made; and where 4^isee under a 
will brought a bill in perpetuam rei mewo- 
7 iam againtt the heir at law, who had 
failed in one action of ejectment aud had 
commenced another, publication of de* 
positione was refused. Harris v. Cot- 
tereU, 3 Mcr. 678. 

2. Depositions in perpetuam rei memo- 
riam, not published in the life of the 
witness, except on incapacity to travel by 
sickness, 6cc. such orders, except in the 
excepted cases, proceeding on affidavit of 
the death of the witness; some expressly 
declaring that the depositions of the other 
witnesses shall not be read. Morrison v, 
Arnold^ 19 Ves. 670. 

S. The defendants to a bill to perpetu¬ 
ate testimony joined in the commission, 
sued out by the plaintiff, and examined 
witnesses; publication ot the depositions 
of such of the witnesses who were dead 
ordered on motion. Earl Abergavenny 
V. Pwwell, 1 Mer. 434. 

4. Motion, that depositions of a wit¬ 
ness, taken to perpetuate testimony, may 
pass publication, he being since deceased, I 
IS of course. Bourne v. Jiligh, 

I Price, 307. 

(b) Enlarging time for. 

1. The Court will not enlarge pubiicar. 

) ion, on the application of a party who 
has taken the depositions of the opposite 
pu’-ty out of the office, although by mis¬ 
take. Lawrell v. 7'itchbomc, 

S Cox, 289. 

2. Publication may be enlarged upon a 
very special case, wbere farther evidence 
is necessary, and it can be had without 
injustice or danger; but publication will 
not be enlarged upon mere ignorance of 
the party, or negligence of bis solicitor; 
nor to the prejudice of a party by delay¬ 
ing the bearing merely; and there must 
be an affidavit that the party, his Clerk 
in Court, and solicitor, have not seen or 
been informed of, and will not see, &c. 
the depositions, Whitclocke v. Baker, 

. 13 Ves. 512. 

3. A second application to enlarge pub¬ 

lication was allowed, though the cause 
was set down, the same being so far off 
in the paper, that it was improbable it 
would be heard before the *ime for the 
enlarged publication expired. Moody v. 
Leeming, 1 Mad, 85. 

4. Publication in a tithe cause was en¬ 
larged, though frequently enlarged before, 
•od tboogh the cause had been staading 


nearly five years, opon affidavits that due 
diligence bad been used to obtain iieces- 
sary records, and that it was probable 
they would be found in the Vatican. Upon 
such an application it is necessary to 
satisfy the Court that there has been no 
previous delay, and that the inquiries 
to be pursued are likely to further the 
ends of justice. Barnes v. Abram, 

3 Mad. 103. 

5. Whers, by accident or surprise, pub¬ 
lication passes before the defendant has 
examined his witnesses, and there has 
been no blameable negligence, the Court 
will allow witnesses to be examined, on an 
affidavit that the depositions have net 
been seen ; but where the defendant ob¬ 
tains leave to enla-ge publication, and 
neglects to examine witnesses within the 
lime to which publication is so enlarged, 
and after publication passes, obtains irre¬ 
gularly an order as of course to enlarge 
it, and, being apprised of the irregularity, 
persists in examining the witnesses, an 
application to give effect to such new tes¬ 
timony, either by admitting it as evidence 
to be read at the hearing, or by enlarging 
publication, will be dismissed with costs. 
Concthard v. Hasted, 3 Mad. 429* 

6. Wbere the plaintiff in the original 

bill is in contempt for want of an answer 
to the cross bill, the plaintiff in the cross 
bill may have publication enlarged in the 
original to a fortnight after the answer is 
come in to the cross bill. Creswick v. 
Creswick, 1 Aik. 291- 

7. But if the cross bill be filed after 
the original cause is proceeded in, to en¬ 
large publication, there must be a special 
motiu.i on notice; it is not a motion of 
course, as it is where the original cause 
is not proceeded in. Aylet v. Easy, 

2 Ves, 3S6. 

8. The practice to enlarge publication, 

after answer to the original bill, until after 
answer to a cross bill, is not of course. 
Dalton V. Carr, l6 Ves. 93. 

9. Where the cross bill was filed after 
rules for passing publication, a motion to 
enlarge publication was refused with costs. 
Cook V. Rromikead, l6 Ves. 133. 

10. Publication in the original bill 
stayed till after answer to the cross bill. 
Gardiner v. Mason, 4 Br. C. C. 478. 

Anderson v. Lems, 3 Br. €• C. 429. 

11. Tbe Court of Exchequer, under the 

circumstances, enlarged publication for 
the purpose of admitting fiesh evidence. 
Di'tgle V, Kimie,^ Wigb. 99« 
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LXV. Purchase under Decree. 

1. Where under a decree money is to 
be laid out in purchases to be settled to 
the uses of u marriage settlement, the 
Court will not give leave generally to the 
parties to propose purchases to the AJuster 
from time to time, but application must 
be made to the Court in each separate 
purchase. Karl of Jlarrington v. Flem- 
maig, 1 Br. C, C, 74. 

Hec also Div. LXXtII, post. 

LXVI. Receiver. 

(o) Appointment <f.- (1) Ccncrallj/. 

1. Tbe Court has no jurisdiction to 
appoint a receiver unless a cause be de¬ 
pending: the juiisdiction the Court exer¬ 
cises as to idiots and lunatics is a parti¬ 
cular one. Exparie IVhitJitld, 

2 Atk. 315. 

2. There is no instaiice of the Court’s 
appointing a receiver of an infant’s estate, 
where there is no bill filed. Anon, 

1 Atk. 48.9, 578. 

3. A receiver may be granted on mo¬ 
tion notwithstanding the reservation of all 
matters under the decree, for tins is a 
mere provisional order. Cooke v. Gu'pn, 

3 Atk. 6'90. 

4. The appointing a receiver is not in 
all cases a turning the party out of posses¬ 
sion ; as where a receiver is appointed of 
an infant’s estate, the receiver’s p<'s- 
scssion is the possession of the infant ; 
but on tbe appointing a receiver in an 
adversary suit, as where the plaintiff 
in ejectment has recovered a veidict, 
here tbe receiver’s possession seems to be 
tbe possession of him that has the right 
to it. Sharp v. Carter, 3 1*. W, 379- 

5. The appointment of a receiver does 
not alter the possession of tbe estate in 
the person who shall be found entitled at 
the time the receiver was appointed, so 
as to prevent the statute of limitations 
from running. Anon, 2 Atk. 15. 

See furthtr, |). 398, post. 


(3) In Txhat Cases. 

1. The Court will not appoint a re¬ 
ceiver when the matter in dispute depends 
on a legal title, unless strong grounds of 
title are shewn, and the rents are in 
danger. Mordaunlv. Hooper, A mb. 311. 

2. A receiver was uppoiulcd before 
answer, against the legal estate in a tru8« 


tee to sell ahd pay creditors, upon strong 
affidavits. Vann v. Barnett, 

2 Br.C. C. 158. 

3. A receiver was appointed against 

the legal estate under a voluntary convey¬ 
ance, upon admissions in the answer, 
showing a strong probable title m tbe 
plaintiff to a re-conveyance of ihc estate. 
Hvgonin v. Baselcu, 13 Ves. 105. 

4. A receiver will not be appointed on 

behalf of an heir at law, as, against a de¬ 
visee; the heir must try tbeqiiestiun at law. 
Knight V. Duplessis, 2 Ves, SGO. 

5. W'^here a will was set aside for in¬ 
sanity, tbe Court, upon the application 
of the heir at law and next of kin, ap¬ 
pointed a receiver of the estate, white the 
validity of the will, as to tbe personal es¬ 
tate, was in contest in the Ecclesiastical 
Court. Montgomery v. Clark, 2 Aik, 378. 

6. Where satistaction is sought out of 
real assets descended to an infant t r, so 
that tbe parol may demur, the Court will 
appoint a receiver of the real estate de¬ 
scended. Sweet V. Partridge, 

2 Dick. 6 ()6. 

7. If the person in possession of leal es¬ 
tate, which is assets, has by his answer 
stated the circumstances of the properly 

^ to be such, that in the administraiiou, 
botii the real estate and rents and prbfits 
must become respnnsiiile to the de¬ 
mand : the Court will grant a receiver in 
the first instance. Jones v. Pugh, 

8 Ves. 71. 

8. A second mortgagee cannot have a 
receiver, the mortgagor living, without 
the consent of the tirst mortgagee, because 
the Court cannot prevent tbe fiist mort¬ 
gagee from bringing an ejectment against 
the receiver, as soon as he is appointed, 
Phipps v. Bishop of Bath and Wells, 

2 Dick. 6'08. 

But see Dalmer v. Dashwaod, 

2 Cox, 378. 

Wilkins V. Williams, 3 Ves. 5S8. 

9. Generally, a mortgagee slittli not be 
depriverl of possession u liile an 3 ' thing le- 
mains due ; but wliorc the mortgagee of 
a West India estate refused to swear any 
thing was due, a consignee was appointed. 
Qtiarrtll v. Beckford, 1.8 Ves. 377. 

See further as to consignee, p. 148, ante. 

10. 'I'he deiendant was purchaser of 
part of the plaintiff’s interest in a inoit- 
gage, and was also in possession of part of 
tbe mortgaged premises as tenant; upon a 
motion by the plaintiff for a receiver, 
the Court held tliat the tlctci.daitt could 
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nbt unite the two characters jof mortgagee 
and tenant, and his possession being as 
tenant, could not be set up against the 
other mortgagee ; and a receiver was ac¬ 
cordingly ap|>ointed. Archdeacon v. 
JioxL'es, 3 Anst 752. 

11. Where, upon an adfuncc of money, 

the dcicndant agreed to execute a mort¬ 
gage, the Court upon a bill for specific 
perlormance, and before answer, granted 
a receiver. Shalccl v. Duke oj Marl¬ 
borough, 4 Mad. 463. 

12. A receiver appointed of two-fifths 
of an estate. Calvert v. Adams, 

2 Dick. 478. 

13. Receiver appointed of an undivided 
estate. Kvelyn v. Evelyn, 2 Dick. 800. 

14. A tenant in common in possession 

was ordered to give security to his co-te¬ 
nant for his share of the rents, or a re¬ 
ceiver to be uiipomted. litreet v. Ander- 
ioh, 4 Ur. C. C. 414. 

15. A dispute in the Ecclesiastical 
Court concerning the ]irobate, is not <>1 
itself suflifienl ground for the appoint¬ 
ment of a receiver, as that Court can 
grant an administration pendente litc. 

Knight V. Duplessis, 1 ' es. 324. 
liichards v. Chave, 12 V'es. 4()2. 
But see King v. King, 6 Ves. 172. 
lO’. Where it is probable there will be 
n misapplication and wasting of tlieelfecls 
of an intestate by a limited administrator, 
who is only a trustee for an infant, the 
Court will appoint a receiver. Havers v. 
Havers, lidrn. 23. 

17 . Where the acting executor was in 
contempt to a commission of rebellion, 
for want of an answer to a former suit for 
an account, and had absconded from the 
kingdom, a receiver was appointed on 
behalf of an infant plaintiff, before service 
of subpana. Pitcher v. HeUiar, 

2 Dick. 580. 

18. When- the husband of the execu¬ 

trix was in tlie West Indies, and therefore 
not amenable to the process of the Court, 
a receiver was appointed. Taylor v. 
Allen, ^ 2 Aik, 213. 

19 . Where executors are insolvent, the 
Court will grant a receiver. Utterson v. 
Mair, 4 iir. C. C. 277. 2 Ves. J. 98. 

20. That an executor is poor, is not a 
suflicient reason for appointing a receiver. 
Hothonahwaite v. Russel, 2 Atk. 120. 

Barn. 334. 

Anon, 12 Ves, 4. 

21. In general, a strong case is neces¬ 
sary to obtain an order lor a receiver 
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against an executor, but a receiver was 
a|)|ioinlcd, even before answer, where the 
alVidavit stated misapplication of the assets, 
and danger to the property from insol¬ 
vency, and the co-executors consenting 
to tlie application. Middleton v. Dods- 
vietl, 13 Ves. 266 *. 

22. Receiver appointed of paitnrrsbip 
stock in the brewing trade. Hkijip v. 
Harwood, 1 Dick. 114. 

23- la a cause respecting an account 
of a partneiship, both parties being dead, 
a receiver sball be appointed; olberwise 
if one be surviving. Philips v. Atkinson, 
2 Br. C. C. 272. 

24. A receiver of the stock of a sub¬ 

sisting partnership cannot be appointed 
while the trade is go ng on, e.\cept upon 
a case of the grossest abuse, Oliver v. 
Hamilton, 2 Anst. 453. 

25. The Court refused to appoint a re¬ 
ceiver of a charity estate, against a cor¬ 
poration, as tiustees. The Attorney- 
General V, The Mayor of Utaford, 

Barn. 33. 


See further p. 398, post. 


(3) Who may be appointed. 

1. The Master’s report of his appro¬ 
bation of a receiver must stand till the 
person appointed is impeached as impro¬ 
per. Creuzc v. Bishop of Jjondon, 

2 Br. C. C. 253. 

Thomas v. Dawson, 3 Br. C. C. 508, 

1 Ves. J. 4.52. 

2. And the objection must be upon 

special grounds, and, to avail, must show 
a strong case of disqualification. J harpe 
V, Tharpe, 12 Ves, 317. 

3 . 'I’he Court will not interfere with 

the Master’s appointment of a receiver or 
consignee, unless upon special grounds 
and a strong case. Bowei shank v. Colas- 
seau, 3 Ves. 16'4. 

And see Tharpe v. Tharpe, 

12 Ves, 319- 

4. The Master’s judgment is conclu¬ 

sive in appointing a receiver, unless some 
substantial objection is -hewn. It is no 
objection to a receiver that he is a prac¬ 
tising barrister, but the solicitor in the 
cause cannot be receiver. Garland v. 
Garland, 2Ve8. J. 137. 

And see Wilkins v. Williams, 

3 Ves. 589. 

5. The Court will not control the 
.Mastersappoiiilmtni of a receiver, xiiili- 
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out a speetal cate: the trustee of the es¬ 
tate cannot be receiver. Amn^ 

3 Ves. 515. 

6. A trustee cannot be receiver, whe¬ 

ther he is sole trustee or jointly with 
others. — -- v. Jdltmd, 

8 Ves. 72. 

7. The principle of the Court is that 
the trustee shall not be receiver, if any 
other can be procured t and where a trus¬ 
tee has been appointed, it has been with¬ 
out cmolumeut. Sykea v. Hastings, 

11 Ves. 363. 

8. A mortgagee is not bound to give 
way to the owner of the estate in the ap¬ 
pointment of a receivtand therefore it 
was held no objection to a receiver that 
he wars proposed by a second mortgagee, 
and preferr^ by the Master to the one 
proposed by the mortgagor and purchaser 
of the estate. WUkint v. Williams, 

S Ves. 588. 

9. It Was held no objection tc a per¬ 
son appointed, that he lived 14 miles 
from the estate, and was recommended 
to the Master by the trustee, he being 
otherwise well qualified. Tharpe v. Tharpe, 

12 Ves. 347- 

See further p. 400, post. 


(5) Recognixance and Sureties, 

1. The course of the Court requires a 
security by the receiver, and two sureties 
in a recognizance, and taking the assign¬ 
ment of a mortgage belonging to a re¬ 
ceiver instead, is very improper and ought 
not to be done. Mead v. Lord Orrery, 

3 Atk. 237. 

2. Receivers named by the parties were 
appointed on their own recognizances. 
hldaut V. Earl of Plymouth, 1 Dick. 6S. 

3. Receiver continued on giving secu¬ 
rity by bis own recognizance only, by 
consent of all parties interested, except 
one who was an infant and did not oppose. 
Countess of Carlisle v. Lord Berkley, 

A mb. 599. 

4. A receiver appointed to collect in 
assets and to bring actions in the name 
of an executrix, must give security to 
indemnify the executrix on account of 
such actions. Taylor v. Allen, 

2 Atk. 213. 

5. Inrolmcntof recognizances entered 
nunc pro tunc. Vaughan v. Vaughan, 

1 Dick. 90. 

6. A receiver gives security duly to 


account, not for faithful rntnagement. 
Morris v. Ebne, 1 Ves. J. 139. 

7. Manager of an estate in the West 
Indies is not to give security futhfully to 
manage. Ildd. 

Seefurther, p. 402, post. 


(c) Power and Authority. 

]. A receiver need not be served with 
a writ of execution of a decretal order, 
but only with a copy, and if be disobeys, 
shall be committed. Macarty v. Gibson, 

Mos. 40. 

2. Order that a receiver might distrain, 

in the names of trustees, v. Pel- 

ham, 1 Dick. 13(L 

3. Tenants directed to pay their rents 
in a given time, on the first application, 
or to stand committed; and the receiver 
to be at liberty to distrain on one tenant. 
Mitchel V, Duke of Manchester, 

2 Dick. 787. 

4. A receiver appointed by the Court 
has power to distrain for rent, and need 
not apply for a particular order for that 
purpose only, unless there be a doubt who 

I had a legal right to the rent. EUt v. 
Snowden, S Atk. 750. 

5. Where the tenants have attorned to 
the receiver he can distrain, and an order 
of Court, though sometimes made, is un¬ 
necessary. Hughes V. Hughes, 

1 Ves. J. 161 . 3 Br. C. C. 87. 

6 . If a receiver is appointed and the 
owner of the estate is in possession of part 

I of the premises, application should be 
made to the Court that the owner should 
deliver possession to the receiver; for the 
receiver cannot distrain on the owner in 
possession, be not being tenant. Qr^th 
V. Griffith, Q Ves. 401. 

7 . A receiver cannot proceed in eject¬ 
ment, without leave of the Court. Wynn 
V. Lord Neuiborough, 3 Br. C. C. 88. 

1 Ves. J. 164 . 

6. Ejectment cannot be brought a^inst 
a receiver without leave of the Court. 
Angel V, Smith, 9 Ves. 335. 

9< Upon motion that a receiver might 
be at liberty to defend an ejectm«^ and 
charge the expense in his accounts; the 
parties interested being adult and con¬ 
senting, it was referred to a Master, to 
see if it was for their benefit. Anon, 

6 Ves. S87.* 

10. Motion by a remote remainder¬ 
man, and tenants, to restrain receiver 
from ejecting tenants, refused with costs, 
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thcii’ interest not being suificienU IVynn 
V. LordNewborough, 3 Br- C. C, 88. 

1 Ves. J. 164. 

11. A receiver is to let the estate to 
the best advantage; but he cannot raise 
the rents upon slight grounds, nor turn 
out tenants, nor let even for one year 
vvitln ut application to the Master. 

S.C, I Ves. J. 164 . 

19. A receiver cannot sell and let, or 
make expenditures without application to 
the Court; a manager in the West Indies 
may. Morris v. Elme, I Ves. J. 139 . 

See further p. 401, post. 


(tl) Accounts and AUmances. 

. 1. A receiver to the guurilian of an in¬ 
fant, who has Ins account allowed him 
by the guardian, shall not be obliged to 
account over again to the infant when he 
comes of age. Claverings Case, 

Pre, Cli. 536 . 

2. A. is the nceiverof an estate, out 
itf which he was to pay to B. an annuity 
quarterly, and B, reejuesteti it might be 
paid into his bankers. A.accordingly made 
to his bankers, in July, a payment, which 
did.not become due till Michaelmas, and 
on Michaelmas-day the banker stopped 
payment and became a bankrupt; it was 
held that the loss should fall wholly on the 
receiver, B. having no right to the money 
before tJie day. Istdy Shaftcsbiiri/’s case, 

Pre. Cli. 558. 

3. Receiver w'as held not liable to a 
loss by the failure ol the testator’s banker 
at Bristol, with whom the receiver, when 
going to London to jiass bis accounts, 
deposited the money, intending to draw 
for it; for the sum in his hands being 
large, it was a necessary precaution to 
remit it to London through a banker. 
Knight V. Earl Plymouth, 1 Dick. 120. 

3 Atk 480. 

4. Where a receiver pays money to a 

tradesman and takes bills for the sum; 
if he was it. credit at'the time, though 
he fails soon after, it shall not affect the 
receiver. . Ibid. 

5. But if the money had been lost by 
his wilful default, and placing it in what 
he knew at the time to be an improper 
hand, the Court will oblfge a receiver to 
answer the loss out of his own pocket. 

Ibid. 

6. Where a receiver makes remittances 
to his own credit and use, and liot to a 
separate account of the trust, he will be 


charged with a loss by the failure of the 
bankers. Wren v. Kirton, 

11 Ves. 377. 

7 . Seiuble,if a receiver, appointed by 
the Court upon the application of a 
mortgagee or incumbrancer, embezzle or 
waste ihe rents and profits, the loss must 
fall on the mortgagor, liigge v. Boioacer, 

3 Br.C. C. 365. 

8. A receiver during the infancy of the 
plaintilf, who hud no guardian, was di¬ 
rected to place out the surplus of the 
rents, when the same should amount to a 
competent .sum, on government ur other 
securities; having never placed it out at 
interest accordiug to the decree, the 
Court directed that he should pay interest 
at ,£4' per cent, from the time of the de- 
citM; till the infant came of age. Hicks 

Hicks, 3 Aik. 27L 

J). It is no excuse for the receiver that 
the Master did not give any directions 
about it, for it was his duty to remind the 
Master to lay out the surplus rents when 
it aiiiountcii to a competent sum. Hid. 

10. That buildings and farms -are in 
ruiiioiis condition, and tenants often break¬ 
ing, will not justify a receiver's keeping 
the balance in his bands, for it is not to 
be supposed lie could exhaust the v\ hole 
received from the rents of the estate. Ibid. 

11. The receiver’s scllliog tlie accounts 

and delivering the vouchers to the plain- 
tifi' when he came of age, end his ad¬ 
mitting the balance and rtcciving it with¬ 
out objection, had no weight, as this 
transaction was two days only afte.- he 
came of age. Ibid. 

12. Receiver must p-iy in his money 

yearly, and must pay nothing out with¬ 
out an order; he sh'dll pay interest for 
motrey kept in his hands even a rjuarter 
of a year aftpr it‘ought to have been ^luid 
in: ertquiiy drrccted as to that, though he 
had passed his accounts, and all parlies 
declared themselves satisfied. EUichcr 
v. Dodd, I Ves. J. 8a. 

13 . Receiver not passing his accounts, 

shall always pay interest upon the ba¬ 
lances in Ins hands. -v, Jolland, 

8 Ves. 72 . 

14. A receiver who docs not pass his 
accounts regularly, is not to be allowed 
bis poundage. White v. iMly Lincoln, 

8 Ves. 371* 

15. Manager of an estate in the West 
Indies'ordered tb account for tlie produce, 
and to consign so &r as the management 
requires it, but must have a discretion as 

ZZZ* 
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to what is to be applied there. Morris v. 
Elme, 1 Ves. J, 139* 

16. A receiver is not to lay out money in 
repairs at his own discretion : but under 
circumstances an enquiry was directed ; 
and the report stating, that the expendi¬ 
ture was for the lasting benefit of the 
estate, and by the direction of the trus¬ 
tees, the order for the allowance was 
made. Blunt v. Clitheraw, 6 V'^cs. 799- 

1 7. Receivers and committees are not to 
apply the tnist fund in rej airs to any con¬ 
siderable extent, without a previous ap¬ 
plication. Where the receiver had ex¬ 
pended money in repairs, an enquiry was 
directed, whether the repairs were leason- 
able. Attoriiei/-General v. Vigor, 

11 Ves. 563. 

18. Receiver not paying in a balance 

under an order may be proceeded against 
personally by commitment. Dax'ies v. 
Cracraft, 14 Ves. 143. 

19 . A previous ordet in the alternative 
that he shall pay by a certain day or stand 
committed is necessary ; it is not sufficient 
tliat the receiver upon his appearance by 
counsel, and praying time, has been 
oidered to pay by a certain day. Ibid, 

See further, p. 401, post. 


(c) Discharge of,—Receiver or Surety, 

1. When a receiver is appoined and has 
given secuiity, he must shew a reasonable 
cause to entitle himself to be discharged. 
Smith V. Vaughan, 

Ridg. Rep. T. Hurd. 251. 

2. Bill filed by a creditor on behalf of 

himself and other creditors, and a receiver 
appointed; the receiver shall not be dis¬ 
charged upon the consent of the plaintiff 
against the consent of an incumbrancer, 
who is a parly defendant. iMrgun v. 
Botcen, ? S. & L. 296 ’. 

. '®. And although an iiicmnbrancer were 
not a party, nor bud proceeded in the suit, 
and were obliged to file a new bill; yet, 
semhle, the Court would not discharge the 
receiver; and would direct that such bill 
should be taken as filed at the same time 
with the former. Ibid. 

4. A receiver will be continued until 
deeds of sale under the decree are exe¬ 
cuted, for the purpose of collecting arrears 
of rent Quin v. Haliand, 

• Ridg, Rep. T. Hard, 295. 

.5. A commission of'bankruptcy cannot 
supersede a decree of this Court for a re¬ 
ceiver, whirl) is a discretionary powc.- 


exercised bjtiihis Court with as great 
utility as any sort of authority that be¬ 
longs to it; and is provisional only, and 
dues not affect the right of parties. Skip 
V. Ilarxooud, 3 Atk. 564. 

6. Sureties for a receiver will not be 
discharged at their request, Griffith v. 
Griffth, 2 Ves. 401. 

See further, p. 4t02,post. 


LXVII. Rkiiearikg. 

(a) Generally, 

1. All order for rehearing cannot he 
obtained on motion: it must be by peti¬ 
tion. Atlorney-Gciuralv, Brooke, 

18 Ves. 319 . 

2. It is in the discretion of the Court, 

whetlier or nut to grant a rehearing. 
Milk V Bunks, 3 P. W. 8. 

3. A petition of rehearing m..st be 

signed by two counsel, and then a re¬ 
hearing is of course. Cunyngham v. 
Cunyngham, Arab. 91 . 

4. A rehearing will be granted when 
applied for, as it is considered to be the 
duty of the Court to review its decision 
when culled upon so to do, in order, if 
po sible, to save the expense and delay 
of ail appeal. Pentland v. Stakes, 

2 B. & B. 76 . 

5. Petition for a rehearing ought to 
state the grounds on which it is sought 
to rehear the cause. Gifford v. Ilort, 

' I S. & L, 398 . 

6. A petition for rehearing or for leave 
to file a Itill of review is bad fiir the uncer¬ 
tainty. Hyde Donne, 2Aast. 351. 

7 . peiilioii of rehearing will be 01 - 

dei ed to be taken off the file for irregu¬ 
larity, if it states u case different from 
that on whicii the decree was pronounced. 
IVood V. Griffith, 1 Mer. 35. 

19 Ves. 550. 

8. A new plaintiff by supplemental bill 

may impeach a decree upon rehearing, on 
the petition of former parties. Hill v. 
Chapman, 3 Br. C. C. 391. 

1 Ves. J. 405. 

9 . The Lord Chancellor will not re¬ 
hear an order of a preceding Lord Chan 
cellor while it rests in minutes. 

yjr V. J ,5V».7 s. 

Monke v, Taylor, 3 

10 . Two days notice sufficient for a 
rehearing. Robinson v. Taylor, 

1 Ves. J, 

J1. A cause, which was originally heai^ 



licheariiig, 

betore the Lord Chancellor^, must, on re¬ 
hearing, be opened as a case. Am/i, 

S Atk. 50. 

12, If the petition of rehearing be 

against tlie decree in general, the whole 
cause is open; otherwise, if it be only in 
respect of particular parts of it. Colches¬ 
ter V. Colchester, Sel. C. C. 13. 

13, On the petition of the plaintifl' to 
rehear, the cause is open, with respect to 
him, as to those parts only, complained 
of by the petition; but as to the defend¬ 
ants the cause is open as to the whole and 
eveiv part of it. llmlins v. Poteel, 

1 I*. W. 300. 

14, Where a decree is obtained by de¬ 
fault, and upon petition u rehearing is 
gi anted, if the person in possession of the 
decree does not attend at the rehearing, 
the hill will be dismissed with costs as to 
the petitioner. lyUson v. I'JahOs, 

!?el. C. C. 50. 

(/<) Where grunted or njused, 

1. The Court will not rehear a cause 

after decree signed and enrolled. C'oltman 
'. Warr, 2 C. 11. 301. 

Taylor v. Sharp, 3 P. W. 371. 

2. A rcheaiing not granted, though one 

only of several defendants has signed and 
enrolled the decree of dismissal. Gore v. 
Pardon, 1 S. & L. 234. 

3. A plaintifl'must make u deciec com¬ 
plete against a defendant, thougli he has 
made a default, before he can petition for 
a lehcaring. Baxter v. Wilson, 

2 Atk. 152. 

4. After a decree by consent, there can¬ 

not be a rehearing, although the party did 
not really give Ins consent, liradkh v. 
Cie, A mb. 22.9. 

King V, W'lghtnian, 1 Anst. 80. 

5. If a fact be mistaken at the hearing 

and decretal order, it must be rcctifled by 
n hearing, and not by bill of review. 
Combs V. Proud, 1 C. C. 54. 

2 Fi-ee. 182. 

6. Omission in a bill of revi\«jr, to 

make one defendant a party, is no cause of 
rehearing, the proceedings having been 
in the said defendant’s name. Peachy v. 
Vintner, 1 C. R. 252. 

7. A rehearing is the proper mode of 
impeaching a decree not signed, and en¬ 
rolled, for error. Bolger v, Mackell, 

5 Ves. 509. 

8. A decree was made ex parte against 
A. to pay one moiety of a sum of money, 


Where granted. *53.9 

said to be due from A. and li. to C. upon 
a staled account between C. and B. but 
to vvhich A. was neither party nor privy : 
some years passed before A, knew of this 
decree, but on being informed of it, he 
applied by petition, to have the cause re¬ 
heard : this was lefuscd, and the petition 
dismissed; but on an appeal, the order of 
dismission was leverscd, and the Chancel¬ 
lor directed to rehear the cause. Duclies/^ 
of Uumill m v. Manby, 

6 Br. I*. C. 347. 

9. The Court doubted whetiicr a decree 
made byahe Cbaticdlor upon exceptions 
to a decree ol commissioneis jf charitable 
uses could be reheard. Saul v. Wilson, 

2 Vera. 118, 
But uUimately th" cause was reheard. 

6't'e Mr, llaithhy’s note. 

10. IJefoie enrolment of the order made 

on arguing exceptions to a decree of eha- 
iilat)le uses, it may be reheard. Jiuu'son 
v. Turner, 2 Dick. 519. 

11. An agreement was signoU by tiie 
parlies, and by consent made an ordei ol 
Court, to submit to such decree as the 
(-'ouil should make, and neither party to 
bring an appeal; vet the cause allowed 
to be rehc.ird. Buck v. Fawcett, 

3 P. W. 242. 

12. The cause leheard, nolwithsiaiid- 

ing the parties had entered into an agree¬ 
ment, which was made an older ol Court, 
not to reheat the cause.. Bouher v. Hun¬ 
ter, 2 Dick, 611. 

13. Alter a hearing by Judge Rains- 
ford for the Lord Keeper Bridgenmn, 
and aftcrwaids a rehearing befoie the 
Lord Keejicr, the cause was again re- 
heaid. I'ortei v. IJubbart, 2 C. U. 85. 

3 C. R. 78. 

14. Cause heard at the Uotis: the de¬ 
cree appealed; the cause heard on the 
appeal; afterwards appeal reheard by 
Lord Camden, C. though at lirst ohjectcti 
to, as against rule, Howel v. Howcl, 0 

1 Dick. 426. 

15. An api<eal from the Roils is in 

fact a rehearing, and therefore such an 
appeal cannot be reheard. Fox v. Made- 
reth, 2 Co.x, 158. 

East India Company v. lioddam, 

13 Ves. 421. 
And sec Brown v Higgs, 8 Ves. 56l. 

16. Unless in a case of manifest mis¬ 
take, or where the judge who pronounced 
the decree himself apprehends that^be has 
mistaken the case; then a rehearing is a 


[PRACTICE L.\Vll.j 



540* Rehearing, 

matter of discretion with the Courtt East 
India Company v. Boddam, 

13 Ves. 493. 

17. Bill of review reheard. Neal v, 

Robinson, 1 Dick. 15, 

18. A cause was ordered to be reheard 
upon payment, by the petitioners, of all 
costs incurred since the decree, within a 
week after service of a taxed bill of costs; 
but on an appeal, it was declared, there 
was not sufficient ground for imposing 
such terms on the petitioner; but that it 
would have been sufficient for the Cpirt 
to have required him to give seenfity for,- 
or stibmil to pay the costs, in case the de¬ 
cree should not be materially varied on 
the rehearing. Utrughton v. West, 

9 Br. P. C. 88. 

19 . Decree on default, setting aside a 

lease of a charity-estate, with covei|ftiit for 
perpetual renewal, and directing an ac¬ 
count of the actual rent; a rehearing 
was permitted on paying costs, and not 
disturbing proceedings before the Master, 
to the draft of a report of what was due, 
but the money not to be paid into Court 
before the report made. Attorney-Gene¬ 
ral v. Brooke, 18 Ves. 319* 

20. A cause reheard after thirty years, 

the enrolment being lost. Devering v. 
Cooper, 3 C. 11. 27. 

21. Generally, a cause cannot here- 
heard after twenty years. Smith v. Clay, 

Arab. 645 . 

3 Br. C. C. 639, ("h 

22. Decree nisi made absolute; two 
years after the defendant was permitted to 
have the cause reheard upon paying such 
costs of bis default, to be taxed, as he 
would have paid, had hi applied to shew 
cause, and submitting to pay any costs 
the Court might direct at the rehearing. 
Cunyngham v. Cunynghavi, Amb. 89 . 

1 Dick. 145. 

23. In a similar case a rehearing was 1 

-allowed, although the Master’s report un- ' 
der the decree bad been confirmed abso¬ 
lutely, and the time appointed for de¬ 
fendant to redeem had elapsed. Kinsay v. 
Kinsay, 1 Dick. 145. 

24, Decree nisi made absolute, and 

proceedings before the Master; defend¬ 
ant to be at liberty to rebear upon pay¬ 
ing the costs of default, and making the 
usual deposit, and submitting, in case the 
decree should be so varied as to render 
the proceedings before the Master useless, 
to pay the costs the plaintiff bad incurred. 
Fryy, Prosser, J Dick. 298- 


Evidence upon. 

25. Bill dismissed, owing to the neglect 
of ^e^ plaintiff^solicitor, and the order of 
dismiJkiqp enrolled; the enrolment dis¬ 
charged and the cause reheard, upon pay¬ 
ment of costs. ^Robson v. Cranwell, 

1 Dick. 61 . 

26 . The plaintiff allowed to rehear the 
cause, when his bill had been dismissed 
for want of his appearing at the hearing, 
upon payment of costs to the defendant, 
and consenting to pay the costs, W'hich on 
the rehearing might be awarded against 
him. Terran v. Waite, 2 Dick. 782. 

27 . Bill decreed to be taken pro con- 
fesso against husband and wife, reheard on 

the petition of the wife, the husband being 
dead. Took v. Clark, 1 Dick. 350. 

28. Rehearing on terms, after a decree 

I nisi by default made absolute, the peti- 
j tioner, the widow of the defendant having 
! been covert at the time of default. Vow/es 
I v. young, 9 Ves. 172. 

29 . It, after the hearing, a witness is 

convicled of peijury, advantage inay be 
taken of it upon a rehearing. Needham 
v. Smith, 2 Vern. 464. 

30. Where, upon further directions, the 
decree appeared to be wrong, it was al¬ 
tered, by a short petition of rehearing, by 
consent Bailey s,Ekitts, 7 Ves. 324. 

31. Creditors coming in under the de¬ 

cree, may petition for a rehearing, Oif- 
f 'ard V. llort, 1 S. A L. 409* 

32. Generally, there can be no re¬ 

hearing for costs only. Wirdiaan v. 
Kent, 1 Br. C. C. 140. 

2 Dick. 594 . 
Eyre v. Parnell, 8 Br. P. C. 349* 

33. But under particular circumstances 

there may be a rehearing for costs. Coxtper 
V. Scott, 1 Bden, 17- 

1 Br. C. C. 141, (a). 
And see p. 382, flwfe. 

(c) Evidence upm, 

1. The Court permitted letters, not 

proved at the original hearing, to be read 
as evidence upon a rehearing., Dashwood 
V. Lord Bulkeley, lO-^Ves. 236. 

2. Upon rehearings, new evidence is ad¬ 
mitted in some instances; but then the 
party, if he succeeds, ought to indemnify 
the other for not having, that evidence at 
the time it ought to have lieen read. 

White V. Fussel, 1 V.& B. 153. 

3. Motion on a rehearing before the 
Chancellor, for leave to prove exhibits 
viva voce, which were not proved on 
the hearing at the Rolls, was granted. 
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saving just exceptions. Walker v. Sy' 
tnondt, J'^er. 37i («)• 

And see p. 383, ante, 

LXVIII. Rejoinder. 

1. The defendant, though he is not 
served with a subpoena, mey rejoin gratis. 
But plaintiff cannot compel him to re* 
join without a subpoena. Anon. 

Mos, 123. 

2. If a plaintiff replies, defendant may 
rejoin gratis, and give a rule to produce 
witnesses. Flower v, Herbert, 

1 Dick. 349. 

3. The Court will, under circumstances, 

give the defendant leave to withdraw re¬ 
joinder, and rejoin de novo. Berks v. 
Wigan, 1 V. & B. 221. 

And see p. 68, ante, 

4. A rejoinder is only a fiction of the 

Court, and is never actually filed. Rod¬ 
ney V. Hare, Mos. 2g6. 

LXIX. Replication. 

1. Where there is a plea and answer, 
and the plaintiff replies, the replication 
must be to the answer, as well as to the 
plea. Niccoly. Wiseman, 2 Vern. 46. 

2. Whether to a plea, the plaintiff' has 
a right to reply generally, and examine at 
large— Qucere. Orde v. Huddleston, 

2 Dick. 510. 

3. The defendant lias eight days to put 
in an answer to -imcnded bill, and the 
plaintiff cannot before thut time file a re¬ 
plication. Lloyd V. Lloyd, 2 Cox, 431. 

4. Cause stood over, with liberty for 
the plaintiff to file a replication upon pay¬ 
ment of costs. Barker v, Wyld, 

1 Vern. 140. 

6. The plaintiff obtained a decree upon I 
bill and answer by default, but upon show¬ 
ing cause, the decree was allowed in favor 
of defendant; upon a rehearing, on petition 
of the plaintiff, leave was given him to re¬ 
ply to the answer upon payment of costs, 
Donn^all V. Warr, I Eq. Ca, Ab. 43. 

6. Where witnesses have been ex¬ 
amined, and no replication, the Court at 
the hearing, or even after a decree, will 
order a replication to be filed mine pro 
tunc: a cause is at issue by the replica¬ 
tion, and a rejoinder is never actually 
filed. Rodney v Hare, Mos. 296 . 

7. If a defendant disclaims generally, 
and the pluntiff replies to her answer, and 


serves her with a subpoena to rejoin, she is 
entitled to have costs against him for the 
vexation. Williams v. Longfellow, 

3 Aik. 582. 

8. The plaintiff, in an interpleading bill, 
must compel the defendants to answer; 
he must reply, and have a subpoena to 
rejoin, in order that the defendants may 
examine witnesses. Anon, 

1 Dick. 291,(»). 

9* Answer to an infant’s bill; answer 
not replied to, and therefore taken to be 
true. Thurston v. Nation, 

3 P. W. 237, (tt). 

10. If a plaintiff, who is of age, does 
not reply, it is an admission of the facts 
in the answer; but an infant can admit 
nothing, and then fore his nut replying 
does not affect him. Legard v. Sheffield, 

2 Aik. 377. 

11. The Court will not give leave to 
withdraw a replication, unless some¬ 
thing is added as a reason for such in¬ 
dulgence ; as that the plaintiff' may be 
thereby enabled to amend his bill: or 
otherwise it may be a contrivance to de¬ 
feat the defendant of his full costs by get¬ 
ting the bill dismissed at the hearing with 
forty shillings costs. Pott v. Reynolds, 

3 V. & B. 20, (B). 

3 Atk.565. 

12. An order to withdraw replication 
on payment of twenty shillings costs, is 
of course; the General Order, 27 April, 
1748, giving a discretion to the Court to 

I exceed forty shillings costs in case of dis¬ 
missal of a suit, heard upon hill and an¬ 
swer. Cowdetl V. Tatlock, 

3V.&B. 19. 

13. A re|)licatiun, filed on the day of 

cause shewn, against dismissing a bill, is 
irregular, and the Court will order it, on 
motion, to be taken off the file. Christie v. 
De 'Pastel, 1 Price, 242. 

14. Order to dismiss a bill for want of 
prosecution, operates from the time of its 
being pronounced; and therefore, a repli¬ 
cation filed afterwards, though before ser¬ 
vice of the order, does not prevent Us 
effect; but the practice not being previ¬ 
ously settled, the bill i.- this case was re¬ 
stored on terms and payment of costs, Iai- 

rimer v. Lorimer, 1 J, & W. 284, 

% 

LXX. Retaining Suit. 

1. The cases where the bill is retained, 
that there may be a trial at law, are. 
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where it is necessary to establish the legal 
right, in order to found tbh equitable re¬ 
lief ; but sshere the slibjqpt appeared to be 
matter of law, the bill was dismissed^ Wal- 
tonv. Law, 6 Ves. 150. 

2. Bill for legal demand retained, with 
liberty to bring an action; the assistance 
of the Court being required upon equitable 
circumstances. Slecetis v. Praed, 

2 Ves. J. 519. 

3. It is not a necessary consequence, 
that the bill will not be dismissed, because 
it has been retained for the purpose of a 
trial at law. Hamood v, Oglatidei", '' 

6 Ves. 225. 

4. Where, upon a motion to dismiss for 

want of prosecution, the plaintiif pro¬ 
duces an erder obtained for subpoena to 
rejoin, and an affidavit of the number 
and distance of the other defendants, the 
Court will not dismiss; and if for want 
of such order and affidav't the bill has 
been dismissed, still upon procuring them 
afterwards, and payment of costs out of 
pocket, the Court will retain the suit. 
Anon, 2 Aik. 604. 

5. On motion to retain a bill, the 

plaintiff must shew that an order for a 
subpoena to rejoin was dated before the 
notice to dismiss. Ibid. 

6. Where the plaintiff became bank¬ 
rupt, and before the assignees could ob¬ 
tain the consent of the creditors to prose¬ 
cute the suit, the bill was dismissed; the 
Court under the circumstances retained 
the suit, on the plaintiffs undertaking to 
make themselves parties within a week. 
Lingard v. Wegg, 3 Ur. C. C. 435. 

And see p. 67 , 

7 . Where a defendant to a cross bill 

had been guilty of laches, in drawing up 
and serving the order to dismiss, it was 
discharged, and without costs, on ac¬ 
count of the delay occasioned. Browne 
V. Byne, 1 I't B. 310. 

After the usual inofiou to dismiss a 
bill for want of prosecution, the suit may 
be retained upon special application on 
affidavit, within a reasonable time, and 
with notice; but not on application ex 
parte, as formerly. Fuller v. WiUis, 

3 V. & B. 1 . 

Day V. ^e, 3 V. & B. 170 . 

9 . On motion, after an order to dismiss 

bill for want of prosecution, supported by 
affidavit as to merit 9 ,.^nd accounting for 
the delay, the bill was retained on tlie 
terms of undertaking to file a reparation 


Review, Bill of. 

forthwith, 8U|j|;|peed the cause to a licar- 
ing, and paying costs. Bellingham v. 

J Mad, Q65. 

10- Iv is not the ordinary practice to 
restore a bill which has been regularly 
dismissed for ^ant of prosecution; but 
this may be done ui^er circumstances, 
though not for the *niere purpose ol 
agitating the question of costs, Hann/.m 
V. South London JVater-tyorks, 

2 Mer. 63. 

11. 'I’he refusal of a former motion to 
discharge an order to dismiss, does not 
constitute a ground to prevent the party 
from applying to have the bill restored. 

Ibid. 

12. Order to dismiss a bill, no notice 
of which is given before the bill is amend¬ 
ed, is a nullity, and it is not necessary to 
move to discharge it. '/'muter v. Dean, 

4 Mad. 170 . 

LXXl. Rrview, Bri-i. ov, 

(a) In what Cases allowed. 

1. If a decree be obtained and enrolled, 
so that the cause <'%n!|pt be reheard, then 
there is no remedy tiOT by bill of review, 
which must be on dtibi' appearing on the 
face of the decree, of on some new mat¬ 
ter, us a release, or a receipt, discovered 
since. Taylor v. Sharp, 3 P. W, 372* 

Ashton V. Smith, 8 Br. P. C. 354. 

2. By the established practice of tlic 
Couit of Chancery, there are but two 
sorts <if bills of review ; one, foituded on 
supposed error appearing in the decree it¬ 
self, the other, on new matter. And as 
to the new matter, it must have ai isen 
in time after the decree: or upon new 
proof, which could not have been used at 
the time when the decree passed But 
this new proof must be such us was not 
known either to the party, or his attorney, 
solicitor, or agent. Le Neve v, Norris, 

2 Br. P, C. 73. 

Ahd seO'Ludluw v. Macartney, ^ 

2 Br. ‘P.%» 67. 

3. It is sufficient' to entitle a purtv to 

a bill of review, if the new proof did not 
come to his knowledge till after publica¬ 
tion; or when, by the rules of the Court, he 
could not make use of it. Norris v. Le 
Neve, 3 Atk.35. 

i Ridg. Rep. T, Hard. 322. 

4. The discovery of new matter, in be¬ 
ing at the time of a decree, but not known 
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Uil afterward!!, entitles ibefiparty to a re¬ 
view. Standisk v;‘ liadky^ ^' 

2 Aik. 178, Barni403. 

Wortley v. Birkhead, 2 Vifes. 576‘. 

5. Bat the party mnst shew that such 

new matter is relevant, |hr its being new 
mal'er will not alone entitle them to such 
a hill. Bennet v. Lee, 2 Atk, 529- 

Bari Portsmouth v. Lord Effingham, 

4 1 Ves. 434. 

6. .The new matter ought to he such 

as may be used as evidence of what was 
in issue in the cause. Patterson v. 
Slaughter, A mb. 293. 

See contra, Anon, 2 Free. 31. 

7. There can be no bill of review for 

any matter subbeijuent to the decree, as the 
plaiutifl’s confession. Curtis v. Small- 
ridge, 2 Free. 178. 

1 C. C. 43, 

8. Error discovered, after report cou- 

fiiiiicd, would be ground for bill of review. 
U’orge V. Bradley, 2 Dick. 570. 

9. Where the matters mentioned m 
the decree as proved, were in fact not 
proved, it is not error to found a bill of 
review; for if the fact be mistaken,!l should 
he remedied by rehearing before enrol¬ 
ment. Combs V. P^rimd, 

tC. C*54. 2 Free. 182. 

10. Upon a bill‘■of review the party 
cannot assign for error, that any of the 
matters Herreed are contrary tt) proofs in 
the cause. Mellish v. IVtlliams, 

1 Vei n. l66‘. 

11. A deimirre to a bill of review, 
‘nought after uirirmance of the de¬ 
cree m Parliament, was overruled; but 
the [ilaintiff was ordered not to proceed 
.liter answer put in, without special leave 
« f (he (.‘ourl. Barlton v.Scarlc, 

1 Vern, 41 O’, 

12. After a trial of an issue at law 
and decree, and a perpetual injunction, 
the party enjoined was allowed to bring a 
bill of review, upon evidence newly dis¬ 
covered, Atturncy-General'i. Turner, 

Amh. 587. 

13. » bill of review lies not after a 
bill of review, although there be error 
manifest in the decree. Denny v. Filmer, 

2 C. C. 133. 

Nei. 64. 

1 Vein. 135. 

2 Free. 172. 

Pitt V. Earl Arglass, 

1 Vern. 441 

14. IVI alter of abatement is not error, 


upon which to found a bill of review. 

Slingsby v^ Uale^ 1 C. C. 122. 

Lady Crandtqme v. Dalmahoy, 

IC. 11.231. 2 Free, l(»9. 

15. Bills of review ought not to be 
grounded upon irregularity in point of 
form. Hartwell v, Townsend, 

2 Br. P, C. 107. 

16 Bill of review of a decree of fore¬ 
closure was dismissed, where it appeared 
tlie defendant’s agent, attorney, and soli¬ 
citor had attended the Master on his 
behalf, in taking the account under the 
deCrefr. Gould v, Tancred, 

2 Atk. 533. 

17. And wheic the persons, under 

whom the petitioners for the bill of re¬ 
view claim, were fully acquainted with 
the matter complained of thirty-five years 
sinre^ such an eflluxion of time and 
knowledge in the ancestor of the whole 
transaction, will have great weight with 
the Court on such applications. Norris 
V. Le Neve, 3 Atk. 38. 

llidg. llep. T. Hard, 331. 

18. A bill of review tor error apparent 

will not lie after 20 years from the de¬ 
cree, the time runs from the decree, and 
not from the enrolment merely. Smith 
V. Claif, Amb. 645. 

3 Br. C. C. 639, (»)• 

And see Edwards v. Carroll, 

2 Br, P. C. 98. 

19. But this rule does not apply to 
persons having contingent interests, and 
then not existing or under disabilities. 
Lytton V. Lylton, 4 Br. C. C. 441. 

20. Demurrer to a bill of review al¬ 
lowed, because ibe decree had been made 
27 years. Sherrington v. Smith, 

2 Br. P. C. 62. 

And sec Gorman v. McCulloch, 

5 Br. P. C. 597. 

21. A bill of review is brought only to 
re-mspcct what the same Court has done 
before; and therefore does not lie npoi) 
the decree of anotiier court of equity. 
Portington v. Tarbock, 1 Vern. 178. 

See further, p, 340, ante. 


(f) For or against whom. 

1. The Court refused to allow the 
plaintiff to bring a bill of review, unless be 
has performed the decree; or would swear 
he was unable to do it, and would sur¬ 
render l^mself to the Fleet, to lie there 
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till the matter on the bill of review was 
determined. Williamn v. Mellish, 

j I Vern. 117. 

2. By the rules of the Court of Chan¬ 

cery relating to bills of review, if the 
duty decreed be the payment of money, it 
must be paid before the party, against 
whom the decree is, be admitted to file a 
bill of review ; and if the party bringing 
the bill prevails, the money is refunded to 
him. It is a stronger case where the 
money to be paid is for costs only, which 
iti all events ought to be paid before bill 
of review brought, liishop of' Durham v. 
Liddeil, 2 Br. P. C. 63. 

3. But the Court dispensed with the 

rule upon the defendant giving good se¬ 
curity for payment of the money decreed. 
Savd V. Darcey, I C, C. 42. 

2 Free. 172. 

4. And where the defendant was in 
possession of the estate, and the plaintili' 
made oath that he was not worth £40 
besides the matter in question, he was 
allowed to bring a bill of review without 
paying the costs in the original cause. 
Fitton V. PMrl Macclesfield, 

1 Vern. 26’4. 2 Free. 88. 

5. In a bill of leview all things are to 

be perlormed, accoiding to the former de¬ 
cree, that do not extiiignibh the right; 
otherwise the non-performance is a good 
plea in bar, as if writings are to be 
brought into Court, or costs paid; but nut 
to release the right, or make a conveyance, 
as that would destroy the right. Fitton 
V. Lord Macclesfield, 2 Free. 88. 

Anon, 12 Mod. 343. 

6. Neither assigneee nor devisee can 

have relief by bill of review; they not 
being in privity. HartueU v, Townsend, 

2 Br. P. C. 107. 

Slingsby v.Halc, 1 C. C. 122. 

7. A bill of review cannot be filed by 
the party in favor of whom the decree 
ivas pronounced. Glover Poriington, 

2 Free. 182. 

But see S, C, 1 C. C. oS, where the de¬ 
murrer is said to have been overruled, and 
the bill consequently allowed. 

8. The detendunt, an infant, appealed 
to the House of Lords from a decree ob¬ 
tained wj^bout examining witnesses, and 
a petitio^or leave to examine witnesses 
upon the appeal was rejected. This ir> no 
objection to the appellants bringing a bill 
of review. Needier v. Kendall, 

Rep. T. Finch, 468. 


9. A bill of review will not lie against 
those who were not parties to the original 
hWl, 'Earl Carlisle \,GMe, 3 C. K. 94. 

' Nel.52. 2 Free. 148. 

(c) Ixave of Court, and Deposit. 

1. Upon every bill of review to reverse 
a decree, the plaintiff must deposit £5C 
with the register to answer costs. Anou, 

2 P. W. 283. 

2. A bill of review upon new matter 
cannot be filed without leave of the Court; 
otherwise, jf the bill be brought upon er¬ 
ror in law, apparent upon the face of the 

^record. Anon, 2 P. W. 283. 

Gould V. Tancred, 2 Atk. 534. 

3. And in the latter case, the constant 
method is for the defendant to put in a 
plea and a demurrer; a plea of the de¬ 
cree, and a demurrer against opening the 
enrolment, upon which the Court judges 
whether there are grounds for openin'* the 
enrolment; so, in efiect, no bill of review 
can be brought without leave of the 
Court. Gould v. Tancred, 2 Atk. 534. 

4. Where a bill of review is filed for 
icvtrsing a former decree, and besides 
specifying errors in the decree, contains 
original maitcr, and Is filed without leave 
*>f the Court, it is not to be set aside for 
ii regulai ily; for, Under these circum¬ 
stances, it should be considered as a cross 
bill. Houghton v. IVcst, 

2 Br. P. C. 88. 

(</) Proceedings and Evidence upon, 

1. VVhen a bill of review is brought 

for error apparent, the constaut method 
is for the defeutlaut to put in a plea and 
demurrer, a plea of the decree and a de¬ 
murrer against opening the enrolment. 
Gould V. Tancred, 2 Atk. 534. 

2. But pleading the decree is uiinecessary 
if it is fairly set forth in the bill. 

See 5 Br. P. C. 597, (n), 
Mitf. 166 . 

3. Though the plaiiitifi, in a bill of re¬ 
view, is confined to errors upon the face 
of the record, and cannot go aut of it, 
yet the defendant is at liberty to allege 
every matter relevant to his defence, 
whether in or out of the record, by way 
of plea, as a release. See., nor has he 
any other method of introducing it; and 
when pleaded, the Court is to judge whe¬ 
ther the plaintiff is entitled to the review 
he seeks. Hartwell v. Townsend, 

2 Br. ?. C. 107, 
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4<. Upon an objectioti tjbat the bill as¬ 
signed errors collerted from the ptoofs in 
the cause, and which did not appear in 
il>e decree, Lord Keeper North“\ibserved 
that was occasioned by the ill way they 
had got of drawing up decrees with¬ 
out stating the facts, and that the plain- 
tifif in a bill of "yeview should not be 
bound by it, unless the matter of fact 
were particularlv stated in the decree. 
Bonham v. Ncxuumh, 1 Vern. 214. 

5. Facts proved, and allowed by the 
Court as proved, should be particularly 
so mentioned in the deciee; or if a bill of 
.eview be brought, those facts will be 
taken as not proved; for otherwise a de¬ 
cree could never be reversed by bill of 
review, but upon appeal only. Brcnd v. 
Bread, 1 \'ern. 214. 

S, C. Broad v. Broad, 2 C. C. 10’ 1, 

G. Upon a bill of review no proofs arc 
to he admitted but such as were in tlie 
original cause. 7 «///«;• v. IVood. Nel. lyS. 

7. On arguing a demurrer to a bill of 
'.‘eview, nothing can bo read but bat ap- 
'.lears on the face of the decree; but alter 
ilemurrer overruled, a plaiiiiiff may read 
Liiv evidence as at a rehearing. Cathrall 

Purv/ianc, I Aik. 2t)0, 

S. Paper,! in the hands of a parly to a 
lormer cause, but not till after publicu- 
lioti had passed, tlioiigh not jiioducid 
tl.'eu. riiaj*lif read upon a bill of review. 
Slandkh v. liadlty, 2 Aik. 17y. 

iiari). 470. 

J. Whcie a paiij in a lust cause has 
examined a great niiinberof witnesses to 
establish a particular point, the Court vrill 
never sutler iiim in a second to contradict 
what he attempted to prove in the first. 
Beiinet lee, 2 Atk. 531. 

10. The rule, as to bills of review, is 
that the decree can be varied only upon 
errors complaiiicd of, except as to mat¬ 
ters merely consequential upon the varia¬ 
tions made. Moorev, Moore, 2 Ves. 596. 

LXXir. Revivok, • 

(a) In teliat Cases a Suk ought to be 
revived, 

1. hi case of abatement, it is not ne¬ 
cessary to revive against a defendant that 
has hot answered. Oxburgh v, Fincham, 

J Vem. 308. 

*. Bill for discovery, suit abated after 
answer, not to be revived. Gould v. 

1 Dick. 133. 

But see p. *547, post. 


3. A perpetual injunction having been 

decreed, it is not necessary, upon an abate¬ 
ment, to file a 'bill of revivoT merely to 
keep on foot the iojunction. Yeomans v. 
Kitvington, 1 Dick. 351. 

.dskrww Townsend, 2 Dick. 471. 

4. And where a ferae plaintiff maj:ries, 
and the husband dies before revivor, a 
bill of revivor is unnecessary; but the sub¬ 
sequent proceedings ought to be in the 
name and description acejuired by the 
marriage. Godkin v. Earl Ferrers, 

Mitf. 47. 

5. Where the suit abated by the death 

of one defendant, application by the 
other defendant that plaintitf might re¬ 
vive in a month, or the bill be dismissed 
as against tlie surviving defendant, publica¬ 
tion having passed, refused. Parkinson v. 
Kerridgr, 2 Dick. 518. 

(i. Where an administrator obtained a 
decri e against the delendanl, for a sum of 
money, and for conveying lands, and the 
dcfeiioaiit died; held that the plaintiff 
might revive against the personal repre¬ 
sentative for the sum of money, without 
making the h.eir a put ty; for it is like a 
judgment at law where there may he two 
revivors. Furers Cherry, 

1 Kq. Ca. Ah, 3. 

7- When a cause is ahateil by tlie 
death of a defendant, the plaintiff is not 
obliged to bring a bill of revivor, but 
may file a new biil. ^liion, 

3 Atk. 486. 

Spencer v. ICray, ] \'erii. 463. 

8. In a bill of interpleader, a trial at 

law is directed between the defendants; 
the suit is thereby ended as to the plaintiff, 
so that if the ])liiiiitiff dies, defendants 
may piocced without reviving the cause. 
Anon, I Vern. 3.51. 

9. Where the suit abates by the death 
of a party before the decree is drawn up; 
it must be revived before the decree can 
be passed. Bertie v. Lord Falkland, 

1 Dick. 25. 

10. Wlieie a cause stood for judgment, 

and one of the defendants died, judgment 
was pronounced without a bill of revivor. 
Davies v. Davies, 9 Ves. 461. 

11. A decree and sequestration fora 
personal duty against one who dill; this 
shall not be revived against his heir or 
real estate, though it were for money pay¬ 
able on the behalf of a charity. Univer¬ 
sity College V. Foxcrqft, 2 C. R. 244. 

■sii, 1 Vern. 166- 

And see p. *55%, post. 
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12. Part of the mutters being omitted 
in drawing up the decree, and after the de¬ 
cree signed and enrolled the defendant 
dies, a bill of revivor lies to revive the 
matters omitted, Williams v. Arthur, 

I C. C. 37. 2 Free. 177. 

13. After decree signed and enrolled, 

and several proceedings had respecting 
costs, the suit abated by death of the 
plaintiff, held that a bill of revivor was the 
proper mode of reviving the decree. 
Crostcr v. Wister, 2 C. R. 67 . 

14. On an aj>peal, the House reserved 
giving judgment upon the point, till an 
account was taken between the parlies; 
the account was taken accordingly; hut 
before the appeal was'brouglit on again, 
one of the parties died, and the suit be¬ 
low was thereupon regularly revived ; this 
was. held sufficient, and lliat the a|>peal 
itself need not be revived. J-ahe v. Mason, 

5 Br. P. C. 2S0. 

15. When an appeal is abated in the 
House of Lords, llic older to revive is 
obtained of couise, and there is no fresh 
summons. Z?ync v. Potter, o Ves. 305. 

16 . Alter decree signed and enrolled, 
and the accounts taken, but the costs not 
taxed, the suit abated by marriage of the 
female plaintifl'; it was revived, and costs 
ordered to be taxed. Sauer v. Saver, 

I Di4. 42. 

17 . Costs taxed become a judgment 
debt; and allhuugb the decree is not en¬ 
rolled, the suit may be revived for such 
costs only. Edsill v. BrffuiH, 

1 Dick. 62 . 

18. The enrolment of a decree is not 
necessary to entitle the representatives of 
a party to revive for costs. Lowten v. 
Mayor of Colehester, 2 Met. 116 . 

19 . Revivor is allowed for costs which 

have been taxed ; but if the parly, whe¬ 
ther plaintiff or defendant, to win m costs 
are decreed, die before taxation, .so that 
they are nncerUiin and unliquidated, they 
are lost, and no revivor is allowed. White 
V. Hayward, 2 Ves. 461. 

I Dick. 173. 

But see, as to a distinction between 
abaJtemcnt by death (f the pUtintiff, and 
abatement by death of the defendant, Mor~ 
gan V, Scudamore, 3 Ves, 195. 

20 . The Court inclines against the rule 
ofnot reviving for costs untaxed, and there¬ 
fore will not enforce it if the decree retn|j^s 
in any part unexecuted; and if the decree 
is against an executor for a sum with 
costs, out of assets, and the executor 


pays the sum,.but not the costs, and dies; 
it is held a decree executory, and the 
plaintiff entitled to revive. Johnson v. 
Peck, 2 Ves. 465. 

S. C. Johnson v. Leake, 3 Atk. 773. 

2 1 . And where a duty is also decreed, 

or where the costs are directed out of a 
particular fund, though nothing in the 
decree remains to be done, the case is 
held to be an exception to the rule, Kemp 
V. Mackrdl, 3 Atk. 812, 

2 Ves. 580. 

22 . It is now a settled rule, that where 
costs arc payable out of a particular fund, 
there may be a revivor for such costs 
alone. Morgan v. Scudamore, 

3 Ves. 196 . 

Jmxi ten v. Mayor of Colchester, 

2 Mer. 116 . 

23. And where at the hearing of an 
original and cross cause, the cross bill 
was dismissed with costs, and an account 
directed in the original suit, and the plain¬ 
tiff died before the account was taken ; 
the Court held it a decree executory, and 
therefore, that the representative of the 
plaintiff was entitled to revive for the costs 
of the cross cause. Kemp v. Mackrell, 

3 Atk. 812. 2 Ves. 580. 

24. Where costs are decreed to all par¬ 
ties out of a real estate, though one of 
them die before taxation, the costs are a 
lien upon the estate, and the heir at law 
of the deceased party is entitled; and 
there being nothing in the decree execu¬ 
tory, there is no occasion to revive. 

Blower v.Morret, 1 Dick. 254. 

3 Atk. 772. 

25. And where the costs were ordered 

to be paid into the Bank, the Court thought 
it sufficient to take the case out of the 
rule of not reviving for costs alone. Hall 
v. Smith, 1 Br. C. C. 438. 

2 Dick. 649 . 

26 . Where a plaintiff dies after a judg¬ 
ment for costs, but before taxation, bis 
representatives are entitled to revive for 
such fosts only. Morgan v, Scudamore, 

2 Ves. J. 313. 8 Ves. 195 . 

And see Harwood v. Schmedes, 

12 Ves. 311. 

27. The general rule is, that there 
shall be no revivor for costs alone, unless t 
the costs have been taxed previously 

the abatement of the suit; but whertf^ 
the costs have been taxed, there is a right 
to revive, merely for the purpose uf hav¬ 
ing them paid; and more especially where 
the abatement has happened by the death 
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of f.he party, io whose favor the costs 
were decreed. Another exception is, 
where the costs are decreed to be paid 
out of a particular fund. Lovoten v. 
Mayor of Colchester, 2 Mer. 113. 

28. A cause is not out of Court for 
this purpose, in consequence of the bill 
having been dismissed. Nor is the en- 
rolmetit of the decree necessary to entitle 
the representatives of a party to revive 
for costs. Ihid, 2 Mer. 116 . 

2.9. On a bill in equity being abated by 
death, the executor or administrator will 
be barred by the statute of limitations, if 
they do not revive within six years; but 
not after a decree to account. 7/o//i«i;.v- 
hcad's Case, 1 1*. \V. 742. 

30. If a defendant is in execution for 
costs, and the plaintiti' dies, an older 
may be obtained that his representative 
should revive within a limited lime, or 
the defendant be discharged. While v. 
Hayward, 2Ves.46l. 1 Dick. ] 73. 


And see I)iv. I, anlc. 


(5) lyho may or may not tnh c. 

1. An Older to dismiss for want of 
prosecution, after an abatement, although 
irregular, must not, be legardtd as a nul¬ 
lity. Consequently, such older imisl be 
discharged before the plamlifl' can obtain 
an order to revive, lioddy v. Kent, 

1 l\ler. 361 . 

2. Where divers nie plaintifts, and the 

bill after hearing abates, some of them, 
without the rest, may revive the enuse. 
Exton V, Turner, 2 C. C. 80. 

3. If one joint tenant plaiiiiitl die, Ins 

representatives cannot revive without 
making the ithu aparty. Fudoues w ff’d- 
liamson, 11 Ves. SOti. 

4. After answer to a bill lor discoveiy, 
if the suit abates by the death of defend¬ 
ant, the plaintiff may revive for further 
discovery. Gould v. Barnes, 

Beames on Costs, 199 . 

5. Whdfe, after answer to a bill for dis¬ 
covery, the suit becomes abated by the 
marriage of the plaintiff, the defendant 
cannot revive, as that would be reviving 
for costs only. Dodson v. Juda, 

?0 Ves, 31. 

6 . After a decree for a mutual account, 

the defendant may revive. Lord Stowell 
V. Cole, 2 Vern. 219, 296 '. 

7 . After a decree to account, and abalc- 


ment of the suit by defendant’s death, his 
representative may revive. Kent v. Kent, 

Pre. Ch. 197 . 

8. .A defendant cannot revive but in 
one instance, and that is after a decree to 
account; because in that case lie is con¬ 
sidered as an actor, for till the account is 
taken, it is not known on which side the 
balance lies. Anoji, 3 Atk. 6'91. 

9 . After a decree, a suit may be re¬ 
vived by uefendant, or the representative 
of a deceased dcfeiidunt, in every case 
where they have an interest iu the pro¬ 
secution of the suit. IFilliams v. Coolte, 

lo Ves. 406 . 

See also Finch y. Lord Winchclsia, 

1 Eq. Ca. Ab. 2. 

10. But a defendant cannot revive 

merely for the purpose of dissolving an 
injunction, and proceeding at law ; for 
then he has no interest in the further pro¬ 
secution of the suit in equity, Harwood 
V. Schwedes, 12 Ves. 311. 

11. If a creditor is admitted by order 
to come ill before the .Master, and pruve 
his debt, and pay bis coiiliibulion, he is 
entillea to revive, if the cause abates. 
Pitt V. Duke q/' Richmonifs Creditors, 

1 Eq. Ca. Ab. 3. 

12- Where admiiiistrator obtains a de¬ 
cree and dies, ibe admimslrator de bonis 
non can re\ivc. ihrin v. Curzon, 

2 \'ein. 237 . 

13. A representative of a pcr.son, who 

had obtained an older lo tax a bill on an 
undertaking to pay, can revive it upon 
the same teims only. Murphey v, Daldcr- 
ston, 2 Atk. 114, 

14. An assignee cauiiol bring a bill of 
levivoi. llanison llidley, 

Corn. 589- 

15. .'\ purcliascr is not entitled to le- 
vive for want of piivity, JJiiiin v. Allen, 

I \’cin. 426. 

16 . A devisee cannot bring u bill of 
revivor, not being in representation to the 
devisor, but in nature of a purchaser. 
Backhouse v. Middleton, 3 C. R. 39 . 

1 C. C. 174. 

S.C.Anon, 2 Free. 132, 

17 . Where a suit ab. tes by the death 
of the plaintiff, a person claiming by 
provision or per formam doni, and not as 
heir or representative of the deceased 
plaintiff, cannot revive; he must bring 
his original bill, or corninetice an action 
at law. Osborne v. Usher, 

A () Br. P, C. 20. 
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(c) Proceedings to liivive. 

1. The defendant ought to show cause 
against reviving the suit by plea or de¬ 
murrer; but if no cause be shown, and it 
appear at the hearing that the plaintiff 
has no title to revive, he cannot have a 
decree, Harris v. Pulland, 

3 P. W. 348. 

2. In general cases, the defendant may, 

and in many cases must, answer a bill of 
revivor ; as an executor, as to the nature 
and amount of assets, Failowes v. fF?7- 
liamson, 11 Ves.312. 

3. A defendant by hiS answer to a bill 

of revivor, is not to contest the Justice of 
a decree, but only to show cause against 
it. Clare v. Warden, 1 Dick. 20. 

S. C. Clare v. Wordell, 2 Vern. 54S. 

4. Upon a bill in nature of a bill of re¬ 

vivor against a devisee, the devisee cannot 
dispute the justice or validity of the de¬ 
cree ; for then, a devisee would be in a 
better case than an heir, and the rule is, 
that hceres natus is more to be favored 
than hares factus. Minshull v. Istrd 
Mohun, 2 Vern. 672. 

Afrirmed on appeal, Mordaunt v. Min- 
shuil, 6 Br. P. C. 32. 

5. On a bill of revivor, the plaintiff 

cannot dispute the decree, though in some 
few cases the defendant may. Robinson 
v. Robinson, 2 Ves. 232. 

6. Where, after decree, either party is 
entitled to revive, and the plaintiff files a 
bill of revivor, but neglects to revive, the 
defendant, the time for answering being 
out, may revive, under the plainti^s bill. 
Whitehear v. Hughes, 1 Dick. 283. 

7. After decree, the plaintiff filed bis 

bill of revivor, but neglected to revive : 
the defendant answered, and then ob¬ 
tained an order to revive the suit. Gordon 
V. Bertram, 1 Mer. 154. 

LXXIII. Sale before the Master. 
(a) Generally. 

1. The Court refused to make an order, 

under an act of parliament for the sale of 
estates, upon the opinion of a coveyancer 
approving a conveyance, without a refer¬ 
ence to the Muter. Ex parte Duchess of 
Newcastle, 6 Yes. 454. 

2. Sale of a plantation at St. Christo¬ 
pher’s decreed, for satisfaction of money 
charged on it. Gascoine v. Doughs, 

2 Dick. 431. 


3. A moiety, e^ly can be sold in equity, 

for payment of a judgment debt. O'Gttr- 
man v, Comyn, 2 S. & L. 137- 

4. A purchase before the Master is 
not complete before confirmation of the 
report; therefore a loss by fire after the 
report, but before confirmation, falls upon 
ll)e vendor; and notwithstanding the sale 
has been delayed by the purchaser having 
0}}ened the biddings. Ex parte Minor, 

11 Ves. 559. 

5. Wheie estates for lives have dropt 
in between the report and the purchaser 
taking possession, the Court has either 
directed the purchaser to make compensa¬ 
tion in respect of the estates being bettered, 
or to go again before the Master for a 
resale. Blount v. Blount, 3 Atk. 638. 

And sec Ex parte Manning, 

2 P. W. 410. 

6. A purcliaser under u decree shall 
nc't be affected by error in the decree ; as 
by its not giving a day to au infant de¬ 
fendant to shew cause, or in decreeing a 
sale of lands to satisfy judgment debts, 
without an account of the personal estate. 
Bennet v. Ilamll, 2 S. & L. 566. 

7. The rule that a purchaser shall have 

possession as from the quarter day pre¬ 
ceding the sale, does not apply to a col¬ 
liery, which is an article of trade, the 
profits accruing daily; the proper period 
is tlie month or week in which the pur¬ 
chase takes place, according to the usual 
course of taking the account. ICren v. 
Mirton, 8 \^es. 502. 

Seefurther, p. 405, post. 


(5) Opening Biddings. 

1. Opening biddings, even aftci con¬ 

firmation of the report of the purchaser, 
and a deposit made, depends entirely upon 
the circumstance.s of the case, and the 
discretion of the Court. Ryder v. Euiti 
Gower, S Br. P. C. 326. 

2. Otr a sale in this Court, the biddings 

may be opened even a second time, where 
the report of the purchaser has not been 
confirmed; but shall not be opened at all 
if the report has been confirmed. Scott 
V. Nesbit, 3 Br. C. C. 47*5. 

3. Biddings are opened for the benefit 
of the suitor and of the estate, not of 'Ae 
purchaser: as where he was mistakea as 
to the time of sale, and the advance 
of^red is small: to open the biddings of 
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£5020t the Court requited an advance 
of £d00. Anon. 1 Ves.J. 453- 

4. Biddings opened, on a considerable 
advance, for an estate sold before the 
Master in separate lots, and the estate 
ordered to be sold in one lot, the former 
bidders being satisfied ail their expenses ; 
the residuary legatee and trustee appear¬ 
ing and consenting. Watts-v. Martin, 

4 Br. C. C. 113. 

5. Biddings opened on advancing ^100 
on j£800, and ^200 on .£1200. Anon, 

2 Ves. J. 487. 

6. Biddings opened on advance of £5Q 
on £380, and paying the expenses; £10 
per cent, nut sufficient on a small sum. 
Upton V. Lord Ferrers, 4 Ves. 700. 

7. Biddings opened on an advance of 

£200 upon £3200, but £100 was held 
too little. Anon, 5 Ves. 148, 

8. Biddings opened on an advance of 

£200 on £2360; the person on whose be¬ 
half the motion was made being prevent' 
ed from bidding, and having employed a 
surveyor to value the estate, who attended 
as agent, bidding for the purchaser. Tait 
'. Lord Northv-'ick, 5 Ves. 65.5. 

9. Biddings opened in favor of a person 

who was present at the sale, upon an ad¬ 
vance of £400 upon £l000, and paying 
uito Court £700 of the purchase-money. 
Itigbp McNamara, 6 Ves. 117< 

10. The rule that an advance of £l0 

per cent, entitles a party to open biddings 
is not to prevail in future. Andrews v. 
Emerson, 7 Ves. 420, 

i 1. There is no general rule fixing the 
advance of £l0per cc8^. upon opening 
biddings: more or less will be required 
according to circumstances. White v. 

Wilson, 14 Ves. 151, 

12. Merc inadequacy of price, or that 

the sale took place before the amount of 
the personal estate was ascertained, is 
not sufficient ground to open biddings, 
after the report confirmed. Prideaux v, 
Prideaux, 1 Br. C. C. 287, 

And see Curtis v. Price, * 

. 12 Ves. 105. 

13. Where the person principally in¬ 
terested was a prisoner for debt at the 
time of sale, and joined in the motion, 
and an advance was ofTeicd of £4000 
upon £15,300, the Court opened the 
biddings after confirmation of the report; 
but the whole advance was required as 
a deposit. Watsdn v. Birch, 

2 Ves. J. 51. 

4Br. C. C, 172. 


14. The general rule is not to open 
biddings after confiimation of the report, 
upon negligence, surprise, or circum¬ 
stances of the estate ; there must be 
something imconscientious on the part of 
the purchaser. White v. Wilson, 

14 Ves. 151. 

15. As where there is fraud in the pur¬ 

chaser, or fraudulent negligence in ano¬ 
ther person, as the agent, of whi^h it 
would be against conscience that tbc 
purchaser should take advantage; or un¬ 
less some particular principle arises out 
of the character of the purchaser, as cou- 
nected with the ownership of the estate; 
or some trust or confidence ; or his con¬ 
duct in obtaining tbc report. Moricc v. 
Bishop of Durham, 11 Ves. 57. 

16. Upon opening biddings the Court 

refused to dispense with a deposit, or to 
order a small one upon particular circum¬ 
stances. Anon, 6 Ves, 513. 

17. A person who by opening the bid¬ 

dings has occasioned a re-sale at a con¬ 
siderable advance, though not himself 
the purchaser, is not entitled to his costs, 
such costs being considered as a premium 
for the opportunity of bidding. Jiigfy v. 
M‘Namara, 6 N'es. 466*. 

Earl of Macclesfield v. Blake, 

8 Ves 214. 

18. But under special circumstances, 
a.s where tlie party opens the biddings 
not for bis own benefit, but for the bene¬ 
fit of the parties concerned, he shall have 
his costs, (heen v. Foulks, 

9 Ves. 34.9. 

West V. Vincent, 12 Ves 6*. 

19. On opening biddings, the Court in 
the releience of costs of ihe purchaser, 
will not give a particular direction for 
a specific e.xpense. Anon, 

2 Ves, J. 286. 

20. Semltle, where one person is re¬ 

ported purchaser of several lots before 
the Master, if the biddings are opened as 
to one of the lots, he shall have an option 
to open them as to all. Boper v. Black- 
well, 3 Anst. 657. 

See further, p. 406, post. 


(c) Where enforced or purchaser discharged. 

1. In the case of a sale before the 
Master, the practice is, if the purchaser 
is responsible, to obtain an order upon him 
to complete bis purchase; hut if be is not 
respoiisiblr, then,on the report being cun- 
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firmed, lo move to disebarge him from bis 
bidding. Cunningham v. Williams, 

2 A net. 344. 

2. Solicitor, on behalf of sham bidders, 
obtained an order to open the biddings; 
on the report of their being the best bid* 
ders, and their not proceeding, the solici* 
tor was declared to stand as the best bid¬ 
der, at the price at which be opened the 
biddings. Molesworth v. Opie, 

1 Dick. 289- 

3. I'he Court refused to disebarge the 
solicitor in the cause from a purchase 
before the Alaster, though he made it with 
a view of preventing a sale at an under 
value. Nelthorpe v. Pennyman, 

14 Ves. 517. 

4. If a purchaser before the Master 

submits to lose his deposit, be cannot be 
compelled to complete the purchase. 
Savile v. Savile, I P. W. 745. 

5. Motion that a person reported best 
purchaser should complete his purchase 
by a certain day, refused, the report not 
being absolutely confirmed. Anon, 

2 Ves. J. 335. 

6. I'he Court will not discharge a pur¬ 
chaser and substitute another in his room, 
even upon paying the money in, without* 
an affidavit that there is no under bargains. 

Jiigiy V, M’Namard, 6 Ves. 515, 

Fale V. Davenport, 6 Ves. 615, 

(d) Payment of' Purchase Monty. 

1. In sales under a decree, it is irregu¬ 
lar to pay the purchase money to the 
party, it ought to be paid into Court. 
Bennett v. HamUl, 2 S. 5r L. 581. 

2. Where two persons jointly purchased 
a lot sold under the decree, the Court 
would not permit one of them to pay 
into ('onrt his proportion of the purchase 
money. Darken v. Marye, 1 Anst. 22. 

3. A purchaser may be committed for 
disobeying an order to pay in bis purchase 
money. Lansdawn v. Elderton, 

14 Ves. 512. 

See further, p. 406, post. 


LXXIV. SCAKDAL OK IMPERTINENCE. 

i. An answer may be scandalous even 
in the title, if it reflects upon the plain- 
tiff, because it is no part of the defence, 
and cannot be put in issue. Beck v. Peck, 

Mob. 46. 

2« Whatever is scandalous is of course 
impertinent, but if relevant, although nut 


material, it cantiot be either scandalous 
or impertinent. Fenhoulet v. Passavant, 

2 Ves. 24. 

3. Although an answer may strongly 
reflect, it is not therefore scandalous if 
material and relevant. Coffin v. Cooper, 

6 Ves. 514. 

4. Matter in an answer relevant, ac¬ 
cording to the case made by the bill, is not 
scandalous whatever may be the nature 
of it. Lord St. John v. Lady St. John, 

11 Ves. 526. 

5. A counsel who sets his band to a 
bill containing scandalous matter Is liable 
to costs. Emerson v. Dallison, 

1 C. R. 104. 

6. Where a bill is reported impertinent, 

the defendant is entitled to have it ex¬ 
punged as a matter of course, imm^iately 
upon the report made. Muscott v. 
Bathed, 4 Br. C. C. 222. 

See further p. 352, andfor reference of 
Pleadings for Scandal or Impertinence, see 
p. 490 *, ante. 

LXXV. Sequestration. 

(a) Issuing. 

1. If a party in contempt be nut in 
custody, the serjeant at arms must return 
a non est inventus, before a sequestration 
can issue. Ex parte Jephson, 

Pre. Ch, 549 . 

Rowley v. Ridley, 2 Dick. 624. 

2. If the party in contempt be taken 
on attachment, no sequestration ties till 
the time of the i;eturn of the attachment 
is out, on which the body was taken; for 
until the return of the writ, it is not cer¬ 
tain the defendant will not obey the de¬ 
cree. Martin v. Kerridgc, 3 P. W. 241. 

3. Where the defendant is taken upon 
an attachment for want of an appearance, 
a messenger must be moved for before a 
sequestration issues. Miles v. Lingkam, 

7 Ves. 231. 

4 . A sequestration will be granted in 

Cbancefy or Exchequer, for a personal 
duty, for the Coyrt hath authority to see 
its decrees executed. Guaoers v. foun¬ 
tain, 2 Free. 99 * 

Hide V. Pettit, iC. C. 91* 

2 Free. 125, 168 . 

5. All decrees in Chancery as well for 

personal as for real things shall he ex¬ 
ecuted by sequestration. Beddrn^tld v. 
Zauch, 2 Free. 168 . 

Hide V. Pettit, IC.C. 9 I. 

2 Free. 125, 168 . 



[PRACSTICR LXXV.] Stroing Ordtr for. *554 


SeqtuttraAvm. 

6 . The Court of Chancery in England 
may graut a sequestration against the 
defendant in Ireland, but it must be after 
sequestration taken out here, and nulla 
bona returned, Fruer v. Bernard, 

2 P. VV. 262. 

7 . A sequestration which is a kind of 

susi>ension nisi, 8fC. was granted against 
the warden of the Fleet for not answering. 
No attachment lies against him, because 
be is supposed to be always in Court, and 
though it is directed to the sheriff; the 
body, when brought in, is turned over to 
the hleet. In C. B. if the warden will 
not appear, they forejudge him his nflice. 
Anon, Mos. 238. 

8. Defendant, in contempt for disobe¬ 
dience of a decreet was brought from Bristol 
by habeas corpus cum causis, and turned 
over to the Fleet, and a sequestration 
issued. Elvard v. Warren, 2 C. 11. 151. 

9. A parly to a suit in contempt and 
in custody, must be turned over to the 
prison of the Fleet, before a sequestration 
can issue against him. Kinseu v. Yardlvy, 

1 Dick. 26'j. 

Markham v. Wilkinson, 2 An.st. 579" 

10. A defendant, a prisoner in the 
King’s Bench prison, under a criminal 
prosecution, brought up by habeas corpus, 
and turned over to the prison of the Fleet, 
pro forma, (to ground an order for a se¬ 
questration), and from thence carried 
bark to the King’s Bench, with his cause; 
and immediately a sequestration was 
moved for and granted. Bowes v. 
Countess of Strathmore, 2Dick. 711' 

11. On the return of an attachment 
fur non-performance of an order against 
one in the Fleet, the next process is a 
sequestration. Ahqh, Mos. 301. 

12. Sequestration for not performing 

the decree upon the return to an attach¬ 
ment, that the defendant was in custody 
of the warden of the Fleet. Errington 
v.Ward, 8Ves, 314. 

13. A receiver having been appointed, 
with the usual directions for the tenants 
to attorn, and a tenant having been served 
with a writ of execution of the order, 
and arrested upon an attachment, and 
turned over to the Fleet, sequestration 
refused. Attorney-General v. Tantred, 

2 Dick. 798. 

And see Pjrwl^ v. Ridley, 2 Dick. 622 . 

14. First process of contempt against 
a menial servant of a peer of the realm is 
a sequestration nisi. Anon, I P. W. 534. 

15. A sequestration nisi, is the first 


process against a peer or member of (he 
House of Commons: but if there be a 
sequestration nisi against a peer, for want 
of an answer, and the peer puts in an answer, 
which is reported insulTicieut, yet the or- 
iler for a sequestration shall not be abso¬ 
lute, but the plaintiff must move again 
de novo, for a sequestration nisi, Lord 
Ciyfbrd's case, 2 P. W. 385. 

liashley v. Buller, 1 Dick. 152. 

S. C. Butler v. Rashfield, 3 Atk. 740. 

16. Sequestration against an infant 
lord, for not appearing. Anoti, 

2 C. C. 163. 

17. For a sequestration for non-payment 

of money, the first motion is nisi. Crarw- 
ley V. Clarke, 3 Br. C. C. 373. 

See also Lcrat.n v. Mayor of Col¬ 
chester, 3 Mer. 543. 

1$. Sequestration fur nut restoring pa¬ 
pers, ail order having been made, and 
served personally. In the matter of Has- 
senclever, 1 Br. C. C. 434. 

19. Defendant in contempt for not 
producing deeds; sequestration against 
him. Trigg v. Trigg, 1 Dick, 325. 

20. Sequestration tor want of answer 
can be obtained upon an order nisi only, not 
absolute in the first instance. Bernal 
v. Marquis of Donegal, 11 Ves. 43. 

See further p. 410, post. 


(5) Serving Order for, 

1. Service of an order of sequestration 

nisi upon the cleik in Court good, the 
plaintiff having tried in vain to serve it 
personally. Marquis of Lothian v. Gar- 
fort h, 5 Ves. 113. 

(c) Execution and Operation of. 

'. A sequestration binds from the time 
of awarding the commission, and not 
only from the time of executing it. Bur- 
dett v Rockley, 1 Vern. 58. 

2. In Chancery not only the body of 

the defendant, but also his lands and goods 
are liable to a sequestration. Martin v. 
Kerridgc, 3 P. W. 240. 

3. A sequestration covers the personal 
' estate, and the Court will direct a sale 

for a duty; it also covers the rents and 
profits of the real estate, but not the land. 
Hyde v. Greenhill, 1 Dick. 107. 

And see Earl Athol v. Earl Derby, 

1 C. C. 222. 

4. Sequestration being executed on a 
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bill decreed to be taken pro coqfesso, held 
to be improper. Vavghan v, WUliams, 

] Dick. 354. 

5. The executing of a sequestration on 
mesne process, held to be improper, and 
though the bill was decreed to be taken 
pro confesso and the sequestralois being 
decreed to account, costs were reserved 
generally. Heather v. Waterman, 

1 Dick. 335. 

6. A decree against the defendant, for 
£5(30, was prosecuted to a sequestration, 
and the sequestrators in possession of 
lands which the defendant held fur a 
term: ordered, upon motion, that the 
commissioners of sequeslratiot. do sell 
the term, towards satisfaction of the de¬ 
cree. Ellard\'. Warren, 2 C. R. 192- 

3 C. li. 87. 

7. Sequestration for the non-performance 

of a decree, and the sequestrators in pos¬ 
session of a bouse, of which the defend¬ 
ant was tenant fur life: u[>oo imaion or¬ 
dered that the Rlaster allow a tenant for 
the house, and the sequestrators to make 
a lease, and the tenant to enjoy. Jlanev 
V. Ilanvy, 3 C R, 87. 

8. Sequestiators oideied to sell a Icisc- 

hold estate, sequestered for a duty. Sut¬ 
ton Stone, 1 Dick. 107, 

P, Whore lands of a corporation were 
sequestered for non-payment of money, 
under a decree, a grantee of fee-farm rents, 
under the statute 22 Car. 2. c. (i. was al¬ 
lowed to come in pro inferase stto ; hut 
the Court would not order the arrears of 
the rents to he jiaid by the sequestrators 
out of the money or rent scquesieicd, but 
allowed tlic grantee liberty to distrain at 
law, without incurring a contempt. At- 
toriiey General v. Maj/or of Cuvenirp, 

1 P. W. 306. 

10. If the sequestration is executed, a 

judgment creditor, though prior, can only 
claim to be examined pro interesse suo; 
if not executed he may take execution. 
Angel V. Smith, 9 Ves. 336. 

For asserltag claims bp Examination 
pro interesse suo,see further, p. 4i54>*, ante. 

11. Estate ordered to be sold for the 

payment of debts; money levied from 
the rents and profits under a sequestration 
paid into Court, thotigh the contempt had 
been cleared. - - v. Bennct, 

1 VeS, J. 89- 

12. Where the sequestration issues for 
non-payment of money, the sequestrators 
may be ordered to sell. Cavil v. Smith, 

3 Br. C. C. 362. 


13. Application to empower seques¬ 
trators on mesne process to grant leases, 
refused, Brap v. Hooker, 

2 Dick. 638. 

14. The Court refused to order lease¬ 

hold estates, taken under a sequestration 
upon mean process, to be sold, but di¬ 
rected ihe sequestrators to apjily the pro¬ 
fits ; the Court also ordered the dividends 
of money in the Bank, on the testator's 
account, to be paid under the will, but 
could not order tbe Rank to transfer be¬ 
fore the act 36 G 3. c. 90. Shem v. 
Wright, 3 Ves. 22. 

15. Court refused to order perishable 
goods, taken under a sequestration for 
want of an answer, to be sold, till the 
cause came on to be heard; but on the 
bill being taken pro confesso, it was or¬ 
dered. Wilcocks V. WUcoeks, 

Anib. 421. 

l6 Tbe object of a sequestration upon 
mesne process is to keep the jiarty out of 
possession; but the Court doubted whe¬ 
ther there could be a sale of goods taken 
under such sequestration lurthcr than to 
pay llie expenses. Hales wShaftoe, 

1 Ves. .1. 86. 3 Br. C. C. 72. 

2 Cox, 224. 

17. The Court will sell perishable coni- 
mudiiies, reots paid in kind, or the natu¬ 
ral produce of a farm, under a sequestra¬ 
tion lor want of an answer. Shaw v. 
Wright, 3 Ves. 23. 

1S. Vl'bethcr a sequestration on mesne 
process can be executed farther than to 
pay the expenses ; and whether a chose 
111 action is liable to a sequestration— 
Qucerc, Sitnmmids v. Lord Kitinaird, 

4 Ves. 735. 

I9< Motion to sell furniture under a se¬ 
questration for not pel forming a decree 
must be on notice. MitchiU v. Draper, 

9 Ves. 208. 

20. Motion, for sequestrators to set and 
let, must be made on notice. Neal v. 
-, Ridg. Rep. T. Hard. 193. 

See further, p, 410. post. 


{d) Abatement or Discharge. 

1. A sequestration must be returned 

before a motion can be made to diebarge 
it. Anon, Bun. 31. 

2. On a question whether a defendant 
could be beard, before he bad cleared bis 
contempt, though he offered to pay aH 
the plaintiff's demands; it was ordered. 
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that he should bring before the Master all 
the priucipal, interest, and costs, and 
then be at liberty to move to have his se¬ 
questration discharged. Lord Wenman v. 
(hialdistan, 2 Br, P. C. 276> 

3. Where lands of the husband, out 
of which an aunmty to the wile issued, 
were sequestered, the husband dying, the 
sequestration vvas discharged as to the an¬ 
nuity. Proctor V. Keyar/, 

1 C. U 247. 

4. After a decree for a personal duty, 
a sequestration issues, and then tlie de¬ 
fendant marries and dies; whether the 
sequestration shall take place ol the wife’s 
dower— Quxre. Burdettv. Rockleif, 

I Vern. 118. 

5. Decree and sequestration for a per¬ 
sonal duty, shall not be reviv'-d against 
the heir. ITnkicrsiti/ College v. Foxcroft, 

1 Vcrii. l6'6’, 

6. A sequesti ation revived was dis¬ 
charged, as to the real estate, on inotion 
of the devisee. iJyde v. Green hill, 

1 Dick. 106. 

7. VVlicre a defendant has stood out the 

V. hole process of contempt to a seques- 
tiat'oii, for want of an answer, and the 
biii taken pro confesso, on a decree against 
him ad compjtandum \ the Court will not 
d scharge the sequestration on paying 
the costs of the contempt only, but will 
keep it on foot as a security to the plaintiff 
for the defendant’s appearing before the 
Master to lake the account. Maynard 
V. Fatal ret, 3 Aik. 468. 

8 Application to discharge a seques¬ 
tration issued against the defendant, for 
breach of an injuiictior. to stay waste, 
upon the ground that the defendant had 
put in his answer, and that therefore it 
was irregular; biK as the injunction was 
in force, the defendant not having ap¬ 
plied 4o dissolve it, the Court denied the 
motion, tiobinaon v. Lord Bi/ron, 

2 CoJt, 4. 

2 pick. 703. 

9. Appointment of a receiver, ^n the 
place of the seiiuestrutors. discharges t|ie 
sequestration. Shaw v. Wright, 

3 Ves. 22. 

10. Se^uestia'.ion against a defendant 

on mesne ^ocess, ebates on the death of 
the plaiotm, but is revived with (he spit, 
ifyefov. foMfer, I Dick-132. 

11. A sequestration which issues as a 
mesne qMFoeess of the Court falls with the 
death of^tbe person; but if for non-perfonn- 
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ance of a decree, the deaUii of the party ■- 
does not detorniine it. Hat^vuf y. Croftk, 

3 Atk. .394- 

Burdett v. Rockley, 1 Vem. 38. 

12. A sequestration, though for the 

performance of a decree, abates by the 
deaili of the party, and therefore diffeis 
Iroin itii c.xtbiU on a judgment: also a se¬ 
questration takes the whole profits, and 
an extent a moiety only. Bligh v. Earl 
Darnley, 2 P. W. 622, 

13. Sequestration to compel perform¬ 
ance of a decree abates by the death of 
either party. Wharam v. Broughton, 

1 Vcs. 180. 

Burdett v, Rocklep, 1 Vern. 118. 

And see White v. Hayward, 

2 Ves. 464. 

14 Sequcblration in mesne process; if 
the party die, the sequestration is gone; 
but li the sequestration be for a duty, and 
tlie person dies, it abates only, and is re¬ 
vived with the .suit. Rowley v. E,idlcy, 

2 Dick. 626, 

Sec further, p. 4,\0, post A 


(f) Seejucslralors. 

1. A sequestrator is not entitled 10 a 

stated fee of 6.v. &d. per day, whatever 
may he the amount of effects seized under 
the sequestration; and wliere the sequei* 
tration d;d not get m £40 in almusl two 
years, the Master allowed a gross sum, 
which the Court thought sufficient. Wood 
V. Freeman, 2 .Atk. 442. 

2. Exceptions taken by sequestrators, 
for that the Master had not allowed them 
6i. 8d. a day; they were allowed Is. a day 
each, Prentice v. Prentice, 1 Dick* 388, 

3. The Court will not order a seques¬ 

trator his fees, who has made no teuini 
of goods sequestered, and, many years 
before application, delivered them over 
without making a demand; but if ih^ 
plaintiff seeks ap account of goods se¬ 
questered, the sequestrator may set off 
his fees at any lime, if be has from time to 
time made returns of what he has seized 
under the sequestration. Htx^kin^ v. 
Croak, 3 Atk. 594. 

4* A commis;^ion to the liP 
tliepjaintif’s ^eqiK^trators ifi pu^^ssiof). 
JZsi^e/v. Bo^vil, 1 C- 

5. It is a copiempf to dutprb i>eques- 
trators in pq^spsaion. v. 

9 Ves. 336. 

; 6. Tenants ordered to attorn to sc- 

*BBBB 
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q uestjrators under a sequestration for a 
duty. Wood v. Adams, 2 Dick. 576* 
■7- But the Court would not commit 
tenants who refused to obey an order for 
them to attorn to sequestrator.'! in mesne 
process. Rowley v. Ridlet/, 

2 Dick. 622. 


See further, p. 410, post. 


LXXVI. Sehceant at Arms. 

1. Dpon a cepl corpus returned, the 
practice is to move tor a messenger, and, 
upon bis return that he cannot find the 
defendant, to move for a sergeant at 
arms. Wilkinson v. lielshcr, 

2 Br. C. C, 181. 

Sambrokc v. Ekins, 1 Dick. 68. 

2. If the goods sequestered are not 
sufficient to answer the duly decreed, the 
plaintiff may move lo revive llie order 
for a Serjeant at arin.s. Bamesly v. Vowel, 

1 Dick. 130. 

Hopkins V. Adcock, 2 Dick. 443. 

,4»on, Mos. 246. 

3. Serjeant at arms directed on peti¬ 
tion, lo go against the defendant, for 
want of his answer, he having consented 
that the serjeant at arms should go, in 
case he did not answer. Countess of Lam- 
donderry v. Conithwaitc, 1 Dick. 285. 

4. An order was made, that defendant 

should, within four days, put in an answer 
to interrogatories, or in default a serjeant 
at arms to go against him; he put in 
an answer, which was reported insuffi¬ 
cient, and upon motion, the serjeant at 
arms was directed to apprehend him. 
Weston v. Jay, 1 Mad. 527, 

5. When process to a serjrant at arms 
is issued, but not executed, and answer 
is put ill, and exceptions submitted to by 
a note between the Clerks in Court; it 
no farther answer is put in, the serjeant 
at arms may be ordered to go against the 
defendant. Waters v. Taylor, 

16 Ves. 417. 

6. The Court will not order a serjeant 
at arms against a defendant in contempt 
fur disob^ieuce of an order, without an 

, affidavit of service. Whitehead v. Thistle- 
thwaU, 3 Atk. 619 . 

7 . Serjeant at arms not granted under 
a four-day order in the Court of Exche¬ 
quer, to briug in books, &c, before the 


Master, until made absolute by a subse¬ 
quent order upon the Master’s certificate 
of the same date. Cartetm v. Smith, 

14 Ves. 180. 

8. A fenne covert is liable to be ar¬ 
rested by a serjeant at arms for not putting 
in a separate answer, pursuant to an order 
obtained at her request, penoel v. Preti- 
ticc, Ridg. Rep. T. Hard. 258. 

And see p. 372, ante. 

LXXVII. Solicitor. 

1. Where a solicitor is guilty of mal¬ 

practices, he may be degrad^ by applying 
to strike liitn out of the roll of solicitors. 
Anon, 2 Atk. 173. 

2. Where a solicitor has been negli¬ 
gent in managing a client’s business, the 
Court of Chancery can grant an attacli- 
meiit against him ; and Courts of law ex¬ 
ercise the same summary jurisdiction ov ' 
attorneys. Floyd v, Hangle, 3 Atk. 568. 

S, C. Lloyd v. Hangle, 1 Dick. 12.9- 

3. The slat. 2 G. 2. c. 23. lays down 
certain rules for regulating the behaviour 
of attorneys and solicitors with regard to 
their clients. Walmeslcy v. Booth, 

2 Atk. 27. 

4. Where an attorney is retained to ap¬ 
pear and does not, the Court will punish 
him for it: an altoniey once chosen can* 
not be changed without leave of the Court. 

Ibid. 

5. At law the party cannot change bis 

attorney, without a judge’s order. Twort 
V. Dayrell, 13 Ves. 196. 

6. A party may change his solicitor, 
and the discharged solicitor has a lien fur 
his costs upon the papers in Iiis possession; 
but cannot, otherwise than by retaining 
them, stop the progress of the cause. 
Merrywetker v. Mellish, 13 Ves. l6t. 

Twort V. Dayrell, 13 Ves. 195. 

(JDea V. O’Dea, 1 S. & L. 315. 

7. A client may discharge his solici¬ 

tor, but a solicitor declining to proceed 
with a.cause to the hearing cannot claim 
a lien upon a fund in Court. Cresswell v, 
Byron, 14 Ves. 271« 

8. In the Common Pleas an attorney 
quitting his client before trial cannot 
bring an action for bis bill. Hnd, 

14 Ves. 27s. 

9. Motion that an attorney may- be 
compiled to produce papers of bis client’s 
refused with costs, Wright y. MaytTf 

6 Ves. 280. 
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10. Order without a cause in Court, upon 
the general jurisdiction over a soHcituri 
that be shall deliver his bill, for the pur> 
pose of getting possession of title deeds de¬ 
posited with him for sud'ering recoveries, 
&c. Ex parte the Earl of Uxbridge, 

6 Vjs. 425. 

11. The Court will not strike a solici¬ 
tor off the roll at bis own request, without 
an affidavit that there is no other reason 
fur the application; and that he does not 
apply under an apprehension that some¬ 
body else will. Ex parte Omen, 

G Yes. J. 11. 

Ex perte Foley, 8 Yes. 33, 

12. Order for taxing a bill of costs 

entitled in the cause, if obtained by a party 
to the cause, is regular under the general 
jurisdiction; but one, not a parly in the 
cause, must apply e.c parte under the 
statute of 2 Geo, 3. c. 23. s, 22. Bignol 
V. liignol, 11 Yes. 328. 

IS. But the irregularity would be 
waved by proceeding under the order. 

Ibid. 

14. Whether a party having obtained 
such an order in a cause, may pursue it 
t'oder the statute— Quare. Ibid. 

See further p. 4} 3, post; and for the 
habilitj/ of a Solicitor for costs, see also 
j). *425, ante. 


LXXYIII. Speedinc. Ca USE, 

1. One defendan*^ may obtain the 
usual order to speed the cause by motion 
to dismiss for want of prosecution, though 
the other defendant stands out process of 
contempt, and it cannot be of any use to 
go to a hearing without him. Anon, 

9 Yes. 512. 

2. Plaintiff driven by motion to dismiss 
with costs for want of prosecution, to an 
undertaking to spee<l the cause; notwith¬ 
standing the bankruptcy of the defendant, 
and that all the relief could be had under 
the commisEion. Monteith v. Taylor, 

9 Yes. 6’15. 

3. Order on a perempt&ry undertaking 

to speed the cause, may be entered nunc 
pro tunc ■ of cou'se, on motion, without 
notice, though above two years afterwards, 
Dixon v. Shum, 18 Yes. 520. 

4. An undertaking to speed the cause, 
upon motion to dismiss for want of pro¬ 
secution; if made in term, ibc plaintiff 
lias the whole of tiie following vacation, 


but if made in the vacation, only the 
following term to proceed in, Findlay v. 
Wood, I Y. & B. 499. 

Wilson v. Timpson, 2 Mad. 123. 

Hollzapkell v. Baker, Ibid, (w). 

5. Where the register took no note of 
an undertaking to speed a cause, given 
on a luotiou to dismiss, and the order to 
dismiss was drawn up; on affidavit of the 
facts, the mistake was remedied, but the 
plaint'fl' was directed to pay the costs of 
drawing up the order, and of the present 
motion. Uibberson v. Cooke, 

4 Mad. 248. 

LXXIX. Staying Proceedings. 

1. Bill against an ambassador to re¬ 
deem; the Court ordered all proceedings 
to slay for a year and a day, unless the 
defendant should return sooiiur. An am¬ 
bassador, when defendant, has a light to 
an essoin for a year and a day, and m.iy 
afterwards lenew it, if the occasion con¬ 
tinues Pilkingtun v, Stanhope, 

2 Yern.3i7. 

2. The Court, on motion, has some- 
limes stayed proceedings in a suit, wheie 
the parties have entered into an agreement 
for the purpose, litniv v. Wood, 

1 J,& W. 337. 

See Forsyth v, Man ton, b Mad. 78. 

3. Motion to open the enrolment of a 

decree, and to slay proceedings under it, to 
give an npnortuiiily of appeal, will be re- 
liised, when the decree is made upon the 
merits ; us at law, a judgment by default 
may be set aside on motion, but not a 
judgment on the merits. Charntan v. 
Charman, 16' Yes. 115, 

And OL-c p. 383, ante. 

4. The Court buviiig refused to vacate 
the enrolment of a decree by default, 
dismissing the bill with cost^, afterwards, 
upon a new bill for the same purpose, 
granted a motion for time to answer till 
a mouth after payment of the costs of the 
other cause; adopting the practice at 
law. Pickett v. J^oggon, 5 Yes. 702. 

5. Demurrer allowed in the Exchequer 
upon argument with 30s. costs. In ano¬ 
ther suit in Chancery betnoen the same 
parties and to the same effect it was or¬ 
dered, on motion, that the defendant 
should have time to answer till payment 
of those costs, but without prejudice to 
an application to dismiss the bill. Hol¬ 
brooke V. Cracrqft, 5 Yes. 705, (//). 

6. The plaintiff' filed a bill in Chancciy 
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and dismissed it after answer, be then 
filed aiiotber bill in the Exchequer for the 
same matter: the Court of Exchequer 
stcqiped his proceeding till the costs in- 
Cbancei^ were paid. Biddwgn v. M«ld, 

a Anst. 835. 

7. The practice at law, to stay pro¬ 
ceedings until payment of costs fur former 
l^oceedings at law between the same par¬ 
ties, in its general application, is confined 
to actions of ejectment and for mesne pro¬ 
fits, and htifs been followed in Equity even 
where the former suit Was in another 
Court of Equity for the same matter; but 
it is not applied in Equity to a former 
suit at law, ns the ease of an ejectment 
by the heir, and a suit in the Spiritual 
court by some of the next of kin, dis¬ 
puting, as paupers, a will, on the groumi 
of incapacity, the plaintiff in Equity 
being another of the next of kin. IFild 
r. Hobson, 2 V, & B. 105. 

8. Proceedings in a suit mr the sanie 
purpose are not stayed until payment ol ! 
costs of a former suit by the same party 
in Jorma ptmperis, except in cases of 
great vexation. Ibid, 

2 V. & B. 112. 

p. The Court will not stay proceedings 
on either of two bills brought for the same 
purpose, the one by the party interested, 
the other by his assignee. Gage v. 
Bulkeleg, Amb. 103. 

10. But otherwise if the bills aie 

brought by the same iiersoii nr on behalf 
of an infant. Ibid. 

And see p. “*489, ante. 

11. The general role of the Court is 
not to stay proceedings in an original 
cause, till the answer conies in to the 
«;ross hill, but to stay piiblicatioti only. 
Ramkissenseat v. Barker, 1 Atk. 21, 

And see p. •SSSs ante. 

12. The Court will at any time stop a 

suit when a defendant submits to satisfy 
the plaititUTs just demands; therefore, on 
the motion of the defendant, before an- 
sweiv who submitted to pay the plaintiff's 
full demand, a reference was made to the 
Master to ascertain what was due to the 
plamtifT for principal, interest, and costs, 
in respect of the legacy claimed by the 
biH; the same to be paid within a given 
period: and if not paid, the plaintiffh 
costs of the application and of the 
Master’s report, to be taxed and paid by 
the defendant, and the plaintiff to be at 
liberty to proceed in the cttOM, Bogs v. 
Ford, 4 Mad. 40. 


13. In a Suit for account of tithes, the 
Court refused a motion before answer, 
that defendant should be at liberty to pay 
in a sum of money as the amount due, and 
costs, and that plaintiff' should proceed 
at the peril of costs, for, until discovery, 
the plaintiff could not know what was 
the amount due. Ilnll v. Mathfkes, 

2 Anst. 446. 

14. Order to stay proceedings until se¬ 
curity given for costs, upon affidavit that 
the plaintiff, after answer pat in, had 
abandoned this Country and resided in the 
Isle of Man. Weeks v. Cole, 

14 Ves. 518. 

And see p. *405, ante. 

LXXX. SuBpaKA. 

(a) Generally. 

1. 'I'he plaintiff may move for a sub- 

pana returnable immediately, without a 
affidavit, against an officer of the Court; 
for he IS presumed always to attend. 
Anon, Mos. 41. 

2. There can be no contempt without 

service of the sub|i(£nu. Thomson v. 
Baskervill, 3 C. R. 215. 

3. Where there is but one defendant, 

he must be served with the body of the 
subpoena; but where there are several, the 
labels only must be left with those first 
served, shewing them the body of the 
subfia'iia, and the body itself must be left 
with the defendant last served; but enter¬ 
ing appearance cures irregularity of Ser¬ 
vice. Anon, 3 Atk, 56?. 

4. Where there is only one defendant, 

the subpoena itself must be served, lie 
I'illm V. Sidney, 1 Anst. 79. 

5. It is not the practice of the Court 

of Exchequer, to serve a subpoena ad rc- 
sfondendwn, by leaving the body ol the writ 
with the defendant, where there is but one, 
as is the practice in the Court of Chan¬ 
cery. It is sufficient if a copy be left, 
and the original produced. Bkmd v. 
Bucklsy, 6 Price, 34. 

6. Service of all processes intended to 
bring a party into contempt, should be 
personal if possible; but in the Court of 
Exchequer, if it can he made to appear 
that service cannot he efflRted personally, 
and that there is probable cause to sus¬ 
pect that the party keeps out of the way 
for the purpose of avoiding such personal 
service, the Court will grant a rule nisi 
for an attachment, and order that service, 
by leaving the rule at the dwelling-house 
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■ Sttbpana, 

shall be sufficient Weeton v. Faulkener, 

a Price, 2. 

?. Orders for service of subpoena are 
discretionary. Anou, 2 Ves. 23. 

(d) To Appear and Answer. 

1. Plaintifl’ 8eekii;„ relief against a 

husband, seized or entitled in right of his 
wife, but against the separate estate of the 
wife, must serve the wife. Jones v. Har¬ 
ris, 9 Ves. 486. 

2. Serving a subpoena at a place where 

the defendant lodged but once, and that 
two years before such service, is not good. 
Parker v, Rlackbmrnc, Pre. Ch, 99- 

2 Vern.S69. 

3. Service of subpoena by leaving the 

label at a counting-house of defendant, 
not sufficient unless given to a partner or 
some acknowledged clerk there. Menxies 
V. Rodrigues, 1 Price, 92. j 

4. If a copy of subpoena ad resp. be 

left with a servant of defendant's brother, 
(who was also his partner and a co-de¬ 
fendant in the suit) at whose house such | 
servant acknowledged that be resided, it i 
will be good service, although the party 
be out of the kingdom at the time. 
Birdwood v. Hart, 3 Price, 176. 

5. Service by sending the subpoena to 

the defendant under cover to the person to 
whom he had directed his letters to be 
sent, ordered to be good service. Hunt 
V. Lever, 5 Ves. 147. 

6. Service at the last place of abode of 
defendant's wife edered to be good ser¬ 
vice. Sir Williatn PvUeuey v. Shelton, 

5 Ves. 147. 

7. liord Chancellor, as one of the 
cominissiouers of Oper and Terminer, 
gave leave to serve a subpoena upon a de¬ 
fendant, who was in confinement in New¬ 
gate for murder, fur which he was indict¬ 
ed, and a special verdict found. Alton, 

Mos. 237. 

8. A. being beyond sea, sues B. at law, 
whereupon B. files his bill for a discovery: 
the Court will order service on agent, 
having a letter of attorney to defend suits, 
dfc. to be good service: Anon, 

1 P. W. 523. 

9* WbeK the defendants, executors to 
the testator in the cause, living abroad, 
gave a letter of attorney tr a person to 
prove the will; service of a subpoena to ap¬ 
pear and answer on such attorney or 
proctor held to be good service. Haks 
V. StUion, 1 Dick. 26. 


10. Service of a subpoena to appear, 

upon a person who transacted business 
under a letter of attorney from the de¬ 
fendant, ordered to be good service. Car¬ 
ter DeBrune, 1 Dick. 39. 

11. Service of a subpoena to appear and 

answer, upon the agent, or factor, in 
England, of another defendant who lived 
in Jamaica, ordered to be good service. 
Hyde v. Forster, 1 Dick. 102. 

1C. The Court refused to order a sub¬ 
stitution of service of subpoena, to appear 
and answer, on a person to whom defend¬ 
ant, residing out of the jurisdiction, had 
given a power of attorney to act for him 
in the management of his affairs. Smith 
v. Hibernian Mine Company, 

1 S. & L. 238. 

13. When the defendants are beyond 
the jurisdiction of the Court, service of 
the subpoena on their Clerk in Court shall 
not be deemed good service, though they 
have by that Clerk in Court filed a bill 
relative to the same subject. Bond v. 
Duke of Newcastle, 3 Br. C. C. 385. 

] 4. 'The Court refused to allow substitu¬ 
tion of subpoena, to appear and answer, 
upon a defendant, who, by his answer, 
admitted that the other defendant had 
absconded, and was out of the jurisdic¬ 
tion, having previously executed a power 
of attorney to him, to receive the arrears 
then due of an annuity, which it was the 
object of the bill to set aside. RicJccord 
V, Nedri^', 2 Mer. 458. 

15. Bill filed against two partners, and 

one being abroad, the snbpcena against 
the absent partner was permitted to be 
served on the partner at nonie. Coles v, 
Gurntii, 1 Mad, 187, 

And see Love v. Baker, 1 C. C. 6’7. 

16. Where the plaintiti' at law is 
abroad, and an injunction bill filed, and 
motion that service of the subpceoa upon 
the attorney at law, shall be good service, 
an affidavit of the truth of the equity of 
the bill must accompany the motion for 
the subpoena. Delaney v. IVaUis, 

3 Br. C. C. 12. 

Stephen v. Ciai, 4 Ves. 359. 

17. But it is not n< .essary that such 
affidavit should state a previous applica¬ 
tion to the attorney, and his refusal to ac¬ 
cept service. French v. Roc, 

13 Ves. 593. 

18. To support an application, that 
service of a subpoena on a bill of inter¬ 
pleader upon the solicitor who brings the 
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action, might be deemed good service, it 
is not only necessary that the party ap> 
plying should state that he knows not 
where the plaintiff at law is to be met 
with, and that the solicitor has refused 
to appear; but the Court requires that 
the solicitor should be stated to have 
positively refused to inform them where 
be is to be found, and also that the pro* 
cess should have been previously formally 
tendered to him. East India Company v. 
Collins, 6 Price, 404', 

19. 'Fhe father of an infant ordered to 

discover where the infant was, that he 
might be served with a subpoena. Hockly 
V. Lukin, 1 D.ck. 353. 

20. Service of subpoena on the mother 
of infants, to appear and answer, they 
being secreted, deemed good service on 
the infants. Baker v. Holmes, 

1 Dick. 18. 

Garnum v. Marshal, 1 Dick. 77- 

S. C. Smith V. Marshall, 2 /ilk. 70. 

21. Service of subpoena upon the fa¬ 

ther-in-law of an infant good service. 
Thompson v. Jones, 8 Ves. 141. 

22. Where there are cause and cross 
cause, and the plaintiffs in the original 
cause are many, several of whom are 
out of the jurisdiction, and some peers ; 
motion that service on the Clerk in Court 
be good service, refused: but the plaintiffs 
shall not proceed in the original cause till 
they have answered in the cross cause. 
Anderson v, Leuis, 3 Br. C. C. 429- 

23. In a cross cause, service upon the 
Clerk in Court of the defendant, the plain¬ 
tiff in the original suit, good service. 
Gardiner v. Mason, 4 Br. C. C. 478. 

And see pp. 248, *387, and Div. LXI. 
anti. 


(c) For further answer, or to answer an 
amended Bill. 

1. Where new matter is suggested by 
an amended or supplemental bill, foreign 
and repugnant to the title set up by the 
original bill, there can be no proceedings 
against the defendant, without serving 
him with asubpeena adfaciend. attornat, 
nor ought the cause to be brought to a 
hearing without such service; because 
the defendant should have an opportunity 
of defending himself against the new maU 
ter. Chevers v. Geoghegan, 

f) Br. I*. C. 11. 

2. Bill amended, and the plaintiff 


amends the defendant's copy of the bill; 
no occasion to serve the defendant with a 
suhposna to answer tbe amendment, to put 
the new matter in issue. Hail v. Camp, 

1 Dick. 108. 

Bagshaw v. Batson, 1 Dick. 113. 

3. Plaintiff cannot take exceptions, and 

at tbe same time serve defendant with a 
subpoena to make a better answer, Strick¬ 
land v. Mackenzie, 1 Dick. 49. 

4. When defendant is in contempt for 
want of his answer, and puts in an 
answer, which is reported insufficient; it 
is not necessary to serve him with a 
subpoena for a beticr answer; the plaintiff 
may go on with the process where he left 
off, Bromfield v. Chichester, 

1 Dick. 379. 

5. On an amended hill, it is not ne¬ 
cessary to serve new subpa:nas on the ori¬ 
ginal defendants. Angerstein v. Clarke, 

1 Ves. J. 250. 

Skeffington v.-, 4 Ves. 66. 

6. A defendant has appeared and an¬ 
swered the original bill, and the plaintiff' 
afterwards amends: when tbe defendant 
is out of the jurisdiction, the Court will 
not order service on the Clerk in Court, 
in the original suit, to be taken as good 
service, on the defendant, of the subpoena 
to appear 10 and answer the amended 
bill. Roberts v. Worsley, 

2 Cox, 389, 

7 . Order that set vice of the subpoena 
to answer the amended bill ujion the Clerk 
in Court or solicitor may be good service, 
upon tbe special circumstances, viz. that, 
though the defendant bad not been served 
with the subpoena, be had appeared on 
two motions; that his answer was very 
important; that he lived abroad out of 
tbe jurisdiction, and would nut appear to 
answer. GUdenichi v. Charnock, 

6 Ves. 171 . 

8. After a joint answer by husband 
and wife, and amendment of the bill, the 
husband going abroad, the wife, being 
tlie material party, cannot be brought 
into contempt, without a previous order 
upon her to aiisi^er separately; order 
accordingly for a subpoena to her alone. 
Carleton v. M*Enzie, 10 Ves. 442. 

9 . i)efendant in contempt, and some 
exceptions allowed to his answer, and 
some overruled, If tbe plaintiff excepts 
to tbe Mas'er’s report as to the excep¬ 
tions overruled, as well as the defendant 
to those which the Master has allowed. 
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the defendant is entitled to be served with 
a subpoena for a better answer, after the 
plaintiff's exceptions have been allowed 
by the Court, and the defendant's disallow¬ 
ed. /Igar V. TAe Regent's Canal Company^ 
Coop. 221. 19 Ves. 379. 

(d) To Retive. 

1. Husband and wife sue fur an annuity 
in right of the wife, the wife dies. Upon 
a bill of revivor by the husband, the de¬ 
fendant must be served with a subpoena. 
Cedllv. Earl of Rutland, Toth. 173, 

2. A defendant to a bill of revivor must 
have an opporlinity to shew cause against 
the order to revive ; but where the defend¬ 
ant had pleaded, the Court, upon over¬ 
ruling the plea, ordered the cause to be 
revived, w ithoul a subpoena being issued. 
Huggins v. York Building CoiApany, 

Barn, 83. 

3. Service of a subpoena to revive, on 
the defendant’s Clerk in Court in the ori¬ 
ginal cause, refused, Brovn v. Lee, 

2 Dick. 545. 

4. A similar appliciation was refused, 

•after solemn debate, and great considera¬ 
tion. Lee ■v. fVarner, 2 Dick. 546, 

5. Although a defendant has appeared 
and answered the original bill, if he can¬ 
not be found to be served with a subpoena 
to answer a bill of revivor, the plaintiff 
must proceed unde' the slat. 5 G- 2. c. 25. 
to have the bill taken pro confessu, Hen¬ 
derson V. Meggs, 2 Br. C. C. 127. 

(c) To hear Judgment, 

1. If a cause is adjourned for want of 

parties, though the defendant is served 
with the order, he must be served with a 
iiubpiena to hear judgment. Knowles v. 
Spence, Mos. 225. 

2. bervice of subpoena tu hear judg¬ 

ment is necessary, though the cause is set 
down under tlie order, upon a peremptory 
undertaking to speed the cause. Dixon 
V, SAum, 18 Ves. 520. 

S. Tbe defendant dying after service of 
the subpoena to hear judgment; whether, 
upon a bill of revivor, a new subpoena to 
bear judgment is necessary—Quierc. 
Byne v. Potter, 5 Ves. 305. 

4. Where an infant is defendant, the 
service of the subpoena to bear judgment 
must be on the guardian appointed to de¬ 
fend tbe suit, and not upon the infant. 
Tayhr v. Atwood, 2 P. W. 643, 

Freeman v. Camock, 2 Dick, 439. 


5. Where neither the party nor her 
Clerk in Court could be found, service of 
a subpoena to hear judgment upon her 
solicitor, ordered to be good service, to¬ 
gether with leaving a cojiy of the order at 
tbe defendant’s last place of abode. Anon, 

2 Ves. 23. 

(/) To be examined before a Master, 

1. The subpoena for examination before 
the M'dStcr is the same as tbe subpoena to 
answer tbe bill, but tbe label explains tiie 
purpose. Parkinson v. Ingram, 

J Ves. 608. 

(g-) To show Cause against Decree. 

1. Delivering the body of the subpoena 
to tbe defendant's wife, at his dwelling- 
house, wliicb she threw down, and the 
solicitor afterwards thrust undo.r the door; 
held to be good service of subpoena to 
show cause against a deciee Lander v, 
IVAUmorc, 

2 Dick, 596. 

2. An infant, having a day to shew 
cause against a decree of foreclosure after 
he attained twenty-one, attained that age, 
and left the kingdom, before be was 
seived, to avoid iiis creditors: applica¬ 
tion to serve ins Clerk in Court with the 
subpoena: Lord 'I'hurlow thought it must 
be persouei service; but it being again 
moved, upon strong uflidavit, ti was 
granted. Elcock v. Glegg, 

2 Dick. 764. 

3. Assignees of a bankrupt bring a bill, 

and obtain a decree nisi against defend¬ 
ants, by default, and new assignees, chosen 
after ine decree, bring a supplemental bill 
in nature of a bill of revivor; they shall 
stand in the place oi the. former to all 
intents and purposes, ‘and may serve the 
defaulteis with a subpoena to shew cause. 
Brown Martin, 3Atk. 218. 

I (Ji) For Costs. 

i. Where the Clerk in Court was dead, 
and the suit abated, and no other pro¬ 
ceeding to be had, but to 'ecover the costs, 
service of a subpoena for costs on the so¬ 
licitor for the surviving defendant ordered 
to be good service. Tyssen v. Ward, 

1 Dick. 166. 

LXXXI. SUPPLEMEWTAL BiLI.. 

1. Where assignees of a bankrupt die, 
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ur ate discharged, and others are put in 
their room; to have the benefit of the 
proceedings in a suit by the old assignees, 
they must bring a supplemental bill, Anon, 

1 Atk. 88. 571. 

2. On abatement by bankruptcy of a 
defendant, an executor, after a decree fur 
an account, a supplemental bill, in the 
nature of a bill of revivor, is necessary. 
Russell V. Sharp, 1 V. & B. 500. 

3. Where a plaintiff takes the beueiit 
of an insolvent debtor’s act, his assignees, 
to have the benefit of the suit, must file a 
supplemental bill. Williams v. Kinder, 

4 Ves. 387. 

4. On the bankruptcy of the plaintifi', 

the defendant may move, that the plaintiff' 
shall procure his assignees to file a sup* 
plenieiilal bill, or that the bill shall stand 
dismissed, but without costs. In prin¬ 
ciple the suit is abated, the bankrupt 
having lost his capacity to sui Wheeler 
V. Matins, 4 Mad. 171. 

5. If a creditor files a bill on behalf uf 
himself and other creditors, and dies after 
a decree in the cause, the proper course is, 
for the creditor, who is desirous of prose¬ 
cuting the suit, to move that he may be 
at liberty to file a supplemental bill, if 
the. representatives of the deceased plain¬ 
tiff do not revive within a limited time ; 
and so serve the order upon such repre¬ 
sentatives. Dixon Wyatt, 

4 .Mad. 392. 

6 . Where a small sum of money (£30) 
was decreed to the plaintiffj who became 
bankrupt, the Court ordered it to be paid 
to the assignees, on petition of the bank- . 
rupt, without filing a supplemental bill. 
Setcole V. Healey, 

2 Br. C. C.322. 

7* Tenant in tail claiming upon the 
death of the former tenant in tail without 
issue, not through ur under him, but a 
new limitation m remainder, is entitled to 
continue the suit of the former tenant in 
tail, and to the benefit of the proceedings, 
by a supplemental bill. Lloyd v. Joknes, 

9 Ves. 37. ' 

8. Upon the marriage uf a female i 
plaintiff, revivor alone is not sufficient, < 
where the interest of third persons, as ' 
trustees, and the issue must be.brought: 
forward, a supplemental bill is in such case ! 
necessdiy. MerrywetAcr v. MeUish, | 

13 Ves. l6l, 

9. Supplemental bill may be brought j 


to ob tain a further discovery from a de* 
fendaut, where the proceedings are in such 
a state, that the original bill cannot be 
amended for that purpose. Goodwin v. 
Goodwin, 3 Atk. 370. 

10. Where a supplemental bill is 
brought after publication, it is irregular to 
examine witnesses to a matter which was 
in issue, and not proved in the original 
cause, and such proofs are not to be read: 
if there be no proof to the new matter in 
the supplemental bill it must be dismissed. 
Bagnal v. Bagnal, 4 Vin. Ab. 439- 

11. It is not necessary to file a supple¬ 

mental bill, iu order to state that an 
h<Acre has been executed, and posselisioH 
changed pending the cause. 0‘Con««r v. 
Spaight, 1 S. & L. 306. 

J 2. The defendant to a supplemental 
bill demurred, for that he was no party to 
the original bill, nor was any new matter 
pretended m tbe supplemental bill to have 
arisen since the filing of the original bill: 
demurrer allowed. Baldwin v. Mackowi. 

3 Atk. 817. 

13. W'bere full directions have not been 

given, a supplemental bill may be brought 
in aid of a decree of tbe Court. Dormer 
V. Fortcscuc, 3 Atk. 133. 

Fletcher V. Hoghion, 5 Ves. 550. 

14. After decree, plaintiff filed a supple¬ 

mental bill for fin tber discovery, and de¬ 
fendant was ordered to answer, but the 
plaintiff not to reply or proceed further. 
Boevev. Slcipwith, 2 C. R. 142. 

15. W4ien a supplemental bill is 
brought for a new matter, discovered since 
the hearing of tbe cause, before the former 
decree is signed and enrolled, if the de¬ 
fendant to such bill is able to shew there 
is no new matter discovered, he must take 
advantage by plea or demurrer, and it is 
too late to insist upon it at the hearing. 
Lewellin v. Mackworth, 

2 Atk. 40, 

But see on this case, Mitf. 236 (»).' 

16. Supplemental bill in nature of a 

bill of revivor, will not lie to carry a 
former decree into execution, which has 
not been made absolute. Brown v, Heathr 
cote, 1 Di«;k, 100. 

17. In a bill of review a new suppk- 
mental bill may.beadded. Price v. K^te, 

1 Vern, JS5. 

18. Where the decree is neither signed 
nor enrolled, it cannot he impeached by « 
bill of review, but only by a supfdetnental 
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bill in nature of a bill of review, l.acellin 
V. Mackworth, 2 Atk. 40. Barn. 445. 

Standisk v, Radlei/, 2 Atk. 178. 

Barn. 468, 

Gartside v, hherwood, 2 l)ick. 614. 

19. Supplemental bill in nature of a 

bill of review, cannot be heard, till a pe¬ 
tition of rehearing or appeal is presented. 
Moore V. Moore, 2 Ves. 096. 

1 Dick. 66. 

20. The defendant appealed from the 

decree, and the plaintiff, apprehending he 
had not proper parties to the decree, filed 
a supplemental bill; a demurrer, for that 
the appeal was pending, overruled. Wood¬ 
ward V. Woodward, I Dick. 33. 

21. Where a decree has been had a- 

gainst a tenant in tail, aftecting the rigi)t 
of a tenant in tail in remainder, the 
latter may file a supplemental bill to 
make himself party to the former suit, 
for the purpose of appealing. Giff'ard v. 
Hort, 1 S. it L. 386. 

22. Where a supplemental bill brings a 

new person or a new interest befoic the 
Court, it is open to the parties to make 
a.iy objection to the decree, which might 
have been made at iht first hearing. Hill 
V. Chapman, 3 Br. C. C. 391, 

I Ves. J. 405. 

23. By general order, J7 October, 

1741, DO supplemental or new bill, m na 
lure of a bill r»f review, grounded upon 
mutter discovered since the decree, shall 
be exhibited without leave of the Couit, 
niid a deposit, which, together with the 
deposit made upon obtaining a rehearing 
of the decree, shall make up the sum of 
i‘50. 2 Atk. 139, (»)• 

Beam. Ord, Ch. 366. 

24. Deposit on a supplemental bill in 
nature of a bill of review made nunc pro 
imc. Louhier v. Crost, 1 Dick, 223. 

See further, p. 839, unte. 


LXXXII. Supi'i.iCAViT.* 

(a) G)emthg, 

1. SuppUeavit of the peace, granted on 
petition and articles, and not on motion, 
and issued without indorsement, vras yet 
beH ngulal:. Stoell v. Botelar, 

2 C. R. 68. 

' 3. Writ of supplicavit was granted 
upon krficles filed on oath of assault and 
battery, and that the applicant went in 


fear of his life; and to be indorsed for 
i64000. Clavering s case, 2 P- W. 202. 

3. A quaker cannot be admitted to ex¬ 
hibit articles of the peace for a writ of 
supplicavit, against Ijcr husband, ujion her 
affirmation, as it is in nature of a crimi¬ 
nal prosecution, F,x parte Gumblcton, 

2 Atk. 70. 

4. In the case of articles of the peace, 
where the party complained of is not in 
Court, an attachment for a breach of the 
peace gees on the oath of U»e complainant. 

Ibid. 

а. The Master of the Rolls ivould not 
order a supplicavit li be niaiked with the 
sum the sheriff should lake security in, 
because there was no affidavit of the hus¬ 
band’s circumstances, as a measure for 
him to go by. Ex parte Lewis, 

Mos. 191. 

б. The Loid Chancellor ordered a Av/y- 

/ilicavit to be marked without affidavit, 
only upon empiiry of the husband’s cii- 
eumsiances fiom llie solicitor for the wife. 
Ex parte Gibson, Mos. 198. 


See further p. 122, ante. 


(b) Discharge of. 

1. A defendant, against wbom a sup~ 
plicavit had issued, complaining the 
articles to gionnd it were not sufficient, 
and producing a certificate, of his good 
behaviour, the Court referred it to the 
two next justices of the peace in the 
neighbourhood, to inqliire into it, Snel- 
ling V. Flafnian, I Dick. 6. 

2 U; on motion to discharge an order 
for a supplicavit, or to lessen the sum in¬ 
dorsed upon it, being ^4000, the Conit 
said, that its interposition was to pre¬ 
vent mischief and to save life, and that 
if the sum were too great, the party ought 
to make an affidavit of his inability : the 
application was refused. Clavering’s 
casCf 2 P. W. 203. 

3. A party, taken on a supplicavit, and 
continuing in prison a year, without any 
fresh threatening, ought U be disebnged. 
Ex parte Sir R. Grosvenor, 

3 P. W. 103. 

4. Commitment on supplicavit for w'ant 
of sureties must not tend to perpetual im¬ 
prisonment. Baynum v. Baynum, 

A mb. 63. 

5. If nothing new happens, it is < ual 
to discharge the pa ty at the end of a 

DDD' 
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year: sometim«8 the Court has lessened 
the security required. /iid. 

6 , Denying the fact is not sufficient 

cause to discharge the order; nothing fs, 
but proof of coiubination and contrivance, 
Ex parte King, Ainb. 

S. C. King V. Kwgt 2 Ves. 578. 

7. The Court refused to discharge a sup- 

plicavit after upwards of two years, where 
it was granted against the husband, on 
the application of the wife, and the cause 
of the original ill usage still subsisted ; 
although there was no fact of violence j 
or threat since \\\e'supplkavit granted. | 
Ex parte Kmg, nib. 333. 

LXXXIII. WAaDoi’Cot'KT. 

1. I'hough a father has a right to 
the guardianship of his children, and, pro¬ 
vided it be without a breach of the peace, 
may take them from the person in w hose 
custody they are, yet, if he takes them in 
coming to or returning from the Court, 
k will be a contempt. Expdrte Hopkins, 

3 P. W. 151. 

2. Marriage of an infant ward of Court 
is a contempt, although the parties have 
no notice that the infant is a ward of 
Court. Herbert’s case, 3 P. W. 115. 

3. Contempt in marrying a ward by 
commitment not sufficient, held to be a 
conspiracy, and an information recom¬ 
mended. Schreiber v. lAitcxoard, 

2 Dick. 392. 

4. There must be a reference to the 
Master for a proper settlement, before 
Contempt for marrying a ward of Court 
can be cleared. Slevem v. Savage, 

1 Ves.J. 154. 

See further, p. 464, post, and Div. 
XXXVI. ante. 


LXXXIV. Witness. 

1. A commissioner may be 11 witness, 

but he must be first examined. -Bright 
V. Wmdward, I Vern. 869 . 

2. A solicitor ordered to be examined 

against his client in a case of fraud. 
Cutts V, Pickering, 3 C. R. 66. 

3. No pehion is privileged from being 
examined, except of the profession, as 
counsel, attorney, or solicitor, not an 
agent, for he may be only a steward or 
servant. F aiUant v, Dodemead, 

2 Atk. 524. 


4. A Clerk in Court may be examined 

to prove a deed, for a conveyancer may be 
examined. Ibid. 

5. A Cleik in Court or solicitor may 

be examined, tniicbiiig transactions ante- 
cedent to the cumuienccment of the suit, 
and the knowledge whereof could not 
come to him as solicitor. Jbid. 

6. 'Flic owner of lands in a parish, in 

the bands of a tenant, may be a witness in 
a suit for tithes in that parish. Ayde v. 
Flower, Bunb. 7. 

7. The inhabitant of a parish where a 
modus is insisted on, is prma facie a bad 
witness: if be occupies no titheable land 
he must shew it. Watson v. Lindsel, 

Bun. 40. 

8. A bare trustee may be examined as 

a witness for the cestui que trust. Scroggs 
V. Scroggs, Amb. 272. 

Arnnler v. Swanton, Amb. 393. 

9. A trustee, whu is ordered to account, 

cannot be a witness. Smith v. Duke of 
Chandos, Barn. 416. 

10. The eviiience of a co-c.\ecutor in a 
bill for an account of assets is inadmissi¬ 
ble, Mabank w, Metcalf, 3 Atk. 95. 

11. A particeps criminis is not a com¬ 

petent witness ro prove a fraud. Dv/wu- 
ing V. Tmnsend, Amb. 594. 

12. In general the rules of evidence aie 

the same in equity as at law, e.xccpt in 
the cases of fraud and trust, Man v. 
Ward, 2 Atk. 229- 

And see generally, p. 478, post; and 
for Examination of Witnesses, see further 
Div. XXX. p. 452*, and for depositions, 
Div. XXIV. p. 442*, ante, 

LXXXV. Whit. 

(o) Of Assistance. 

1. Where a tenant, party to the suit, 
»^tises to deliver possession of the estate 
pursuant to a decree, and the Court grants 
an injunction to deliver possession; upon 
motioti; supported by affidavit of personal 
service of the writ of injunction, and of 
disobedience to it, the Court will grant a 
writ of assistance. Doroe v. Done, 

iBr. C.C375. 1 Cox, 101. 

2 Dick. 617, 

2. All process of contempt most issiie 
out in course to a sergeant at arms, 
before an injunction or writ of assistance 
to put the party in possession under a 
decree. Venables v, Foyle, l C. R. 178. 
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3. After an injunction to deliver pos* ; 

session, a writ of assistance will be di- j 
rected to the sherifT commanding him to 
put the party in possession. Stnbley v. 
HawkiCf 3 Atk. 273. 

4. In the same manner, the Court 

will grant a writ of assistance to put se- 
queatrators in possession. Edwards v, 
Foul, 2 Dick. 693. 

5. And also to put receivers into po»- 
session. Anon, 3 P. W. 380, (n). 

(b) De carmaJtore eligendo. 

1. The ttiider-sheritf, under pretence of 
administering tue oath, swears a candi¬ 
date coroner. The Court ordered him to 
shew cause, why he should not be com¬ 
mitted, and not to file a return to the 
writ, without leave of the Court. But 
this is not a good cause at law, and 
therefore not in equity, to direct the new 
writ to the other coroner. Ex parte 
Jones, Mos. 254. 

And see p. 153, ante. 


(c) Dedimus potest at cm. 

1. Where the parties to a fine, husband 
and wife, are abroad, and, for the pur- 
])ose of taking their acknowledgment, a 
dedhnus is sued out, which, from acci¬ 
dental citcumstances, is not returned 
within a year after the teste; the Court 
will not alter the teste of the writ, but 
will direct the cursuor to receive it, and 
make out the writ of covenant conform¬ 
ably. Townend v Lowe, 1 Cox, 410. 

{d) De excommunicato capiendo. 

1. .Supersedeas to a writ de excom. 
capiead. refused, though the significaxit 
was general and uncertain; and said, that 
the method was to proceed by ha^s 
corpus. But an appeal being brought,’' a 
supersedeas was granted. Rex v. Sneller, 

1 Veru. 24. 

2. Motion to supersede a wr*t of e.T- 
communicato capiendo, iirst for want of 
addition ; secondly, because not said that 
the defendant was conimnrant in the dio¬ 
cese : the Court disallowed both ex¬ 
ceptions, but inclined to think that after 
the writ has been issued out of the Court 
of Chancery and been brought into the 
Kin^’Bench; and there delivered to the 
sherifF, but' nof actually returned to the 
King’s. Bdilch, the Court of.Cbaqqery, on 


a plain error appearing, may supersede or 
quash it. JRe.T v. Btrrard, 

1 P. W. 435. 

3. An excommunicato capiendo was on 

motion superseded before the return, for 
the generality of the significavit whereon 
it was awarded, which was only that the 
party was excommunicated in qnadam 
causa appellalionis ^ querela; for the 
Lord Chancellor held clearly, that tUl 
the return of the writ, the Court of 
King’s Bench cannot relieve him; and if 
this Court cannot help him till the re¬ 
turn of the writ, he must in the mean 
time lie in prison ^ and the Lord Chan¬ 
cellor said that at tlie common law the 
excommunicato capi'ndo was not return¬ 
able till the pluries, but went first, and 
then an alias ; and if that is not obeyed, 
then a pluries ; and if not then returned, 
then an attachment to the sheriff. Jiarh/w 
V. Collins, t £q. Ca. Ab. 4l6. 

4. One that had been a prisoner in 
i Newgate for debt, but since removed to 

the Fleet, is excommunicated. 'I’hc Court 
of Cb.tncery will not direct the cursitor 
to make out a writ of excommunicato 
capiendo to the Warden of the Fleet, but 
the writ may be directed to the sheriff, 
who may return a non est inventus ; and 
on the return the King’s Bench may grant 
a habeas corpus, and thereupon charge 
him with an excommunicato capiendo, 
Capt. Studwicke’s case, 3 P. VV. 33. 

5. C. Anon, Mos. 363. 

5. On motion to quash the writ of 
significavit, because the cause ol excom¬ 
munication was not set forth, and for 
divers other causes, it was held sufficient 
to warrant the writ of excommunicato ca¬ 
piendo. Trebec v. Keith, 

2 Atk, 498. 

6. The Court cannot do any thing 

after the return of the writ excommunicato 
capiendo is out, the King’s Bench hav¬ 
ing the cognizance; for they can compel 
the sheriff to return it, and the application 
to quash it must be there. . Ex parte 
Utile, 3 Atk. 479. 

7. If the writ had L'.ued in the vaca¬ 
tion, and not yet returnable, the Court of 
Chancery would have given relief, and 
.discharged the person out of custody. 

Ibid, 

8. The Court refused to supersede a 

writ de excommifnicato capiendo. Ex parte 
Cheeelep, 2 Dick. 473. 

. 9* Qn ft twtioii for ft wfit t» absolve 
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a fAnon unkwfiiliy excomnumirated, it 
» decenary to give notice to the party 
complainant in the Ecclesiastical Court, 
* Boraiae's case^ l6 Ves. 346.' ' 

(e) De Ventre inspickndo. 

I. A writ dc ventre inspiciendo is of 
common right, being to secure the next 
heir from a fraudulent aud supposititious 
birthy and lies for a tenant in tail; be¬ 
cause, at the time it was first allowed, an 
estate tail was a fee simple conditional. 
Ex parte Jyscough, Mos, 391 • 

2 P. W. 591 . 

3. A widow being admitl,;d to be with 

child, the Court will fix a place agreeable 
to both parties, where she shall be till 
delivered, and where the heir may from 
time to time, at proper seasons and on 
notice, send women to see her, and to be 
present when the child is born : and in 
such case there is no need to execute the 
writ in a strict manner. Ibid, 

3.. Writ de ventre inspiciendo against a 
married woman, whose husband bud been 
near ten years abroad, on the application 
of a devisee in a will, there being a limi¬ 
tation in the will that if she had a male 
child within forty weeks after the testa¬ 
tor’s decease, be should take previous to 
the devisee: ordered to issue, but to lie 
in tbe office fourteen days, and if sbe 
submitted to an examination of tnidwives 
in the mean time, not to go, otherwise to 
issue. Exparte Wallop, 4 Br. C. C- 90 . 

2 Dick. 781, 

4 . Tbe writ de ventre inspktendo may 
be. bad where the exigency of tbe case 
requires it, and by tbe devisee as well as 


by the heir; and is als^ays applied for by 
petition. Exparte Bellett, 

1 Cox, 297 . 2 Dick. 781. 

(/) Intrusion, 

1. In a writ of intrusion by a remain¬ 
der-man or reversioner, after a life estate, 
the demandant must allege andcouiit upon 
an actual seisin, by the person creating 
tbe life estate taking tbe esplees; aud tbe 
fifty years allowed by statute 32 Hen. 8, 
c. 2, s. 2, for bringing the writ, is 
reckoned from that seisin, and not from 
the death of the tenant fur life, or the 
commencement of the adverse possession. 
JViddowson v. Earl of Harrington, 

1 J. Hi W. 532. 

(g) Replevin. 

’ 1. The Court will not, on motion, su¬ 
persede a writ of replevin, unless the i 
is a fraudulent use made of it; after a 
writ has once issued from the Court of 
Chancery it is de officio, and the Court 
has nothing further to do with it. Anon, 

2 Atk. 237- 

And see p. 405, post, 

(//) Restitution. 

1. A writ of restitution will not be 
granted to put into possession a |)eibon 
not a party to the cause, who had been 
turned out by an injunction, though be 
bad a legal title; he having obtained such 
possession under a grant from the defend¬ 
ant, pending the suit. Gaskell v. Durdin, 

2 B. & B. 16‘7. 
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• ' I. AtrfHOttiTT TO Agent. 

A joint ,pii^«ri^ is deteroaned 


j the death of one of the parlies. Cole v. 
i Wsde^ 1^ Ves. 45. 

2 . But authority to an agent does not 
determine by the bankruptcy of the prin¬ 
cipal, when the agent being abroad acts 
under tbe authority, without notice of the 
bankruptcy. Exparte McDonnell, 

Buck, 399. 

3. And under such circumstances, 

semble, the death of the principal will 
not determine the anthori^. parte 
McDonnell, ' Buck, 405. • 

II. pRXNCJPAI. WHERE BOUND. 

, (tf) By Acts uf Agent. 

i, Poichasei’ «hder a particular, giving 











a, false descriptloQ^AI^ liooftl;^^ in , 
equity, nar by any of ^s agent, wiUi^ 
out a fresh authority or ii^quent ap* 
probation, a different agreeinent requir-.^ 
ing a fresh authority. JDeverell v. Lord 
^Iton, 18Ve9.50d' 

2. \Vbere a sperial agent at the time 

makes a declaration that he has no an* 
thority, the principal U not bound; so a 
general agent, as an auctioneer, may 
limit bis general power of agency, but 
only by declaration, equivalent in legal 
eftect to the general authority. Upon 
that principle evidence of loose declara* 
tions at the sale is nut admitted. Harvard 
V. BraithwaitCf 1 V. & B. 210. 

3. Government allowing the colonel 
of a regiment to appoint his own agent, 
the colonel is answerable for such agent, 
not by virtue of any security which he 
gives to Government, but by operation of 
law. ^ntrobus v. X)avid$on, 

3 Mcr. 578. 

4. A power of attorney sent out to In¬ 
dia, acts of such attorney, after the death 
ot the principal, which happened in this 
C'ointry, but without notice, were sup- 
poi ted. (Cited) ex parte M'Domdl, 

Buck, 405. 

5. When in the case of a lease for lives, 

renewable for ever, a landlord lias once 
acquired the right of refusal to n-uew it; 
it is doubtful whether an agent can pass 
from it without a sperial authority. 
Mvantmrris IVhite- 2 Dow, 471. 

6. Whatever the duty of an agent re* 

quires him to do in the business of his 
einployeis, must be presumed so to be 
dobe with their knowledge and directioin. 
Bx pofte Mackelf I Rose, 447. 

2V. &B. 2lff. 

(5) By Notice to Agent* 

1. Notice to agent will affect principal, 

and It makes no tbfference that such agent 
is in hict the owner of .the estate. .Shel¬ 
don V. CoXf 2 Eden, 224. 

2. And there is no di^r^a between 

personal and cqnstxnctivd notice, except 
as 10 guilt, < Uii, 228. 

3.. Notice to an ajiept to biud hii piin- 
eipa^ must tw in d^e same traouictinti; 
imd this, tboa^ Uieifentdctud as attor- 
iey for both wdoi; a^ vendee, 
^untfoxd y. 4 bfcd. 3|>. 

' 4 * A witn^ ordeedt who at 

terw|tde bdppeps fo bd eqncsrns^ m 
aj^t n a. jCramacdon rdathre fp ether 


property,,efnAot]i>ftfttppei|#dlA^^^ , 
tice of the.eonteutf of tbe wUl d| ;;dlW 
so us to fix such nqticenpon Ym 
Rmclife, Lovd'vJfurJkvit, \ . 

ff Bow, $24. 

IIL Agkmt. 

f ^ 

(e) Rights and Ltabilkies. 

1. Where money was advanced to afr 

agent for payment of duties, and .the 
plaintiff, his administratrix, upon a douhp 
of such duties being paid, invested a sum 
of money in the bands of trustees, as a 
security to the principal. A period of 
seventeen years elapsed, without any Mtum 
fur the duties having been made; but an 
the treasury, owing to a fire at the ous* 
tom-bousc, could nut ascertain that they 
had been paid, the court refused to giva 
any other relief than ordering the mom^ 
to be paid into court, and the accrued di« 
vidends to be paid to the plaintiff. Liu-> 
ton V. //y</e, 2 Mad. 94. 

2. Agent, acting gratuitously, was held 

personally liable tor a sum lost by tha 
failure of his bankers, in whose hands ha 
had placed it to his own account. JHat* 
&ey V. Banner, 4 Mad. 413. 

Aftirmed an appeal, 1 J. & W. 241. 

3. An agent depositing money with « 
banker to his own arconnt, cannot relieve 
himself from liability, by informing his 
principal of the payment, without a cor> 
rect specification of the particulars. 

Ibid. 

4. Where a solicitor, acting in getting 
in debts due to the estate of an intestate, 
under trie authority of, and as local agent 
to the administrator, another person being 
the irnmediale and general ogent of the 
administrator, under whose-direction tliG 
solicitor acts, has received tnone^- in tha 
course of his agenry, which it is his duty, 
according to his instructions, to remit to 
the general agent; if. in order to effeefj 
the object of remittance more convenient* 

> ly, be procure a banker's bill far that pur* 

, pus^e, which is accidentally drawn ig hh| 

favor, so that it becomes neeessaiy tbal 
be should indorse it, and he does so^ a 
' court qf equity will restrtdn an' action 
dommenced against him on siich indorse* 

- roent, whether ' brought hy the indorsee 
j (the principal agent)or by a hanker, with 
whom tbehill has been depbuted, for tha 
I |»ur|<:^ of haing presented far ax^teara 
: lad hy tk t^svee^e^os^ t|i> 




km »•» 

^ if Owktter mM irfW ^ *“** 
i|Ur fci^wl^gii ot|i|niQra»tui« jrf. the 
iatte^Ji^ ,tlie tragmtion, 
M^«f 1^ lylftUve sitoatios of tbe parties. 
X0Kmvt jDii(iportA, . £ Price, 5(i4. 

Q) Fui^cSasittg of Ms Princifol. 

' I; An agent emplojed to sell a rever- 
^ankty legacy, cannot become the pur¬ 
chaser himself, without the knowledge 
af hft ptiHcipal, at an undervalue: and 
sotfauig will amount to a confirmation of 
euch a transaction, until tht vendor be 
Mly apprised, that if he chose to im¬ 
peach tbe original transaction, he might 
he relieved against it. Crosse v. Ballard^ 

2 Cox, 2.53. 

’3* A generalland agent purchasing tbe 
estate, in respect of which be is agent, is 
bbtmd .to communicate to hts principal 
aM thc%nowledge as to the value of the 
diftate; acquired by him as such egect. 
Caae V. Lord Allen^ 2 Dow, 2p4. 

** •%. When one acts as agent for another 
da the one side, and for himself on tbe 
other, he is bound to make the transac¬ 
tion very clear, and the court throws upon 
him that burthen of proof, which, in ordi- 
Aary'cases, would be on the other imrty. 
jMbrjgtUi V. Sir W. Lessee, * 4 Dow, 45. 

4t It is doubted whether Equity ought 


to Iftilaecit 

bis priucipiti Any ,«rwJO»tilaiK|^. 
there,being^nMrb a.lamflict between 
terest and Hi^Sar r^ ^wiennifk, 

„ ate.klL sjft. 

5. An agent,emp^jedto8el1.a««stater 
secretly buying it hiniself id tbe n^e of 
a trustee Whom be represents to bis em¬ 
ployer as tbe real purchaser, eaunotcaH 
for an execution of the tniat until tha 
transaction is confirmed by tbe vendor. 
Wsmlhtme v Meredith, 

iJi. & W. 305. 

6. Hie agent of a trustee for -the sala 
of an estate employed for Uie salp of 
tbe estate, cannot become tbe purchaser. 
Whitcomb v. Miftchin, 5 Mad. 91. 

7. Alter an acquiescence for twenty' 
years, reversionary leases, obtained by an 
agent from bis principal at undervalue, 
the relation of creditor and debtor alsc 
subsisting, will not be set aside; tlie fitlu- 
ciary character having, during that period, 
ceased to exist, and the transaction being 
recognised on the oath of the principal as 
fair. Medlicott v. O'Vontl, 

J 

S. After an acquiescence in tbe sale of 
tbe reversion, calculated on the rents re. 
served in such leases, it cannot, from the 
laches of the plaiiitilT being in other re. 
spects lair, be impeached. IMdU. 


PRINCIPAL AND SURETY. 


Page 

l. leKBKMXNtTO BECOME Strax- 
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11^' ItlOim Avi> BEMEBIES OV 
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t ^KiktMVBt'TO BECOItti ShAETT.' 

^ tUti Miat tkk-fjh 

between the 


creditor and surety to bring it witMntit* 
statute of frauds. Ex pwtte Gordoenj.^- 

i5Ves.%: 

3: Engagement to pay the deif of an¬ 
other, reqmres writiu Qbder thi isuottn 
of fraud*. JS* varte C»it, . .. ' 

V. & b: no:; 

II.' Bioim AHD Remedies oxSiPAljCT^ 

1. If a debttn deposits with hts (rrn-t 
diior securities for money % eoI|d]^r<J 
security for his ^bt, and afterwards 
rows, a funfaer sum of thb creditor^l^ 
which a tfaM pi^h beCOihdi pui^yA W 
cise of tbe Ui&ri^tcy of the dsbi^f^ 
tbe Securiti^ deposited are tiufre tbds|i^ 

> ficient’to''Stttfi% tbe fint.d^- tbe sutBty 
; #111 belt^led to ihe l^tiiwt of surplus 
*Ai r^etida of i^e second dtitJ PiWfm V. 

'■'/*’ SlCdtp; 

a. A surety joins his prin^psl in % 


* 








b6ud Rir the frayMit tf «'Mm of lucv 
aey, with tnti^>t,''Odt Viham fttoaoter* 
biMtd fi-nni the priflfcijMd> toadKtibaed to 
•eve haiMleat Ithd fodeu^iify the lorety, 
hie heirs, txethitpn, icc. from payment 
of the s^ priotipal ftim and interest, 
** and fnim all damages he might sustain 
for fir on acrirunt of the non-payment ol 
the said prinripal sum and interest,” and 
after the death of both principal and sure¬ 
ty, the execotors’ofthe surety pay a part 
of the principal money, and several sums 
as interest upon it. The executors o( the 
surety will be allowed, under a dcciee 
against the administrator of the prinripal. 
to have interest upon the pait of the prin¬ 
cipal sum, but not upon the interest, so 
paid by them, and notwilbstdiiding the 
w'ondition of the counter-bond. Higiy v. 
iJacnamara, 2 Cox, 415. 

3. Settlement by husband on marriage, 
of money upon trust, to peimit the wife 
to receive the interest duiing her hie to 
her separate use, with a proviso against 
anticipation. The husband joins with a 
suicty in a covenant to pay an annuity, 
secured by the wife’s assignment of the 
interest to become due, and of the piin- 
cipal sum; in the event of there being no 
ciuldreii of the marriage, the surely will 
u it be entitled to any remedy in eijuity 
under the assignment in respect of pay¬ 
ment of the arrears ot the annuity reco¬ 
vered against him by an action upon the 
covenant, although hj had no notice of 
the proviso in the settlement against anti¬ 
cipation- Jackson v. Hofi/iause, 

2 Mer- 483. 

4. ^ apd B-t hy deed, jointly and se- 
vcrplly covenanted with C. to pay her 
im attnujtx.dnru)|l her life; and, by an¬ 
other deed, A* and B. covenanted with 
oaeh other, that each should pay one-half 
of annuity, and indemnify the other 
against #11 actinne, ** damages, demands, 
Wflu of money, and expenses which 

6e incurred by reason of the non- 
payjotwit thveof.” Held that B., having, 
ip^t^^sqp^fe of A-’s iflsolyency, made 
sew^ payments, of A.'$ moiety of the 
aa^lyp, wps mot entitled to, interest on 
^ pmiNi BO peid, altbcnigh' iu! might re- 
WV it at lav in the shape ot daoiagea. 

iWil. 51. 

/ .,1 . 1 Swan. 90. 

5. Seoab^ a surety who pays off a 

epedalty deb^ is to be coemderod ns a 
epacialtjf ereditor of hdi principaU 
*f»»cai V. ^fKw. « Mad- 43 *. 


€. fathtt, teoantltftil^hori'hVfi^ 

’Mf i to secure which he e«cf hie eoff, JJiik 
maiiider-nian in tail or in fee, join tn'fe 
mortgage of the inheritance. Tbo son* 
IS entiiled in equity to rank as m eraditor 
on the leal and personal assets of his fa¬ 
ther for the money, and to call on tba 
mortgagee to make the utmost of his 
inortgdge fur liis, the son’s, relief, ilowe, 
Carl rft v. Sterlings 4 Dow, 4e3> 

llf. Extent or itis Liabiutt. 

1. In the case of an ordinary money- 

bond, there is no distinction, upon the 
face of It, between principal and surety. 
Hicus, in the case of un ia4emnily-boiKt, 
where the surety expressly stipulates for 
the acts of bis principal. Jatrabat v. 
Daiidson^ S Mer. 5t)9. 

2. As the obligation of indemnity 
arises not out of any principle of equity, 
but from the special convention of the 
parties, the bond which creates must de¬ 
termine the extent of the liability. The 
legal effect of such a bond is to protect 
against the rousequences'of future ifefici- 
encies, but nut to entitle the party to call 
for anticipated and precautionary pay¬ 
ment ; aud there is no principle in equity 
to extend the legal effect of the bund: so 
where a .colonel of a regiment took a 
bond of indemnity from his agents, with 
another as surety, in respect of all charges, 
&c. to which he may become liable by 
their default, and the agents become bank- 
,rupts, and the repiesentdtives of the colo¬ 
nel (deceased) having received notice from 
Government, of a demand upon the colo¬ 
ners estate, by virtue of an unliquidated 
account, though no demand hM bMD 
made upon the agents for any sum actu¬ 
ally due, a bill by the representatives of 
the colonel, against the representatives of 
the surety, to pay the balance due to 
Government, and also to set aside a suffi¬ 
cient sum out of the testator’s estate, to 
answer future contingent demands, cannot 
be eupported upon the principle of a biB 
quia timet, as it would be asking a new 
and difforeut'Security from that which tha 
surety consented to give—a eeevrity by 
deposit of money, instead of a secunty by 
personal obligadfin. IM, 

.3 M«r. 


IV. CoMtstBCTioX'Asmim Sviioai|»* 
1. ’Pitdoetnaafd^cmdBihqdM^ 


’ ^ 



{IWj^lBAiL ie SUIULTYIV. V4 


0M|M IlMQgb 

iW ii Hrim: Utr tot ftii'tto rwait 

4lgHnlMjto<t*>ty* Ml fli<l gfotimd vf 
ID»<tnfii|HnrtlMi^4iM(t toni^ '{TlmntfiMWi 
i>liilg|>i|fci»(> •Mretici’an bottad^ by difibnaiit 
tot for tto afttae itrincipal> 
•aal ito MUB« engagement, ttoy aliall eon- 
taHkfo. ^Sfemg v. Earl of fVmht^a, 
.if 1 Cus^lS. 

•9i {■ a tbit by a surety againat hjis co- 
attMMy mad the principal, for a contribution 
from .tto lOOASureiy, in reipect of money 
tWiaiAy paid by the plamtift for the pnn- 
adpbly It is not necessary to prove the in- 
sldveiKy of tfae pnmnpal; otherwise, 
artore the principal ta not a party to the 
aaib Lotnmv. l Cox, 276, 

S» The right of one suiety to cull upon 
aanthar for contribution, applies as well 
t» CMea where they become sureties by 
gapamta iustmaients, as to c»se8 wbeie 
Itoy bscofna sureties by the samennstru* 
atob Mayhtn v. CrtcktUf 
\ 1 Wil. 418. 

V. RatCASB or Surfty sy Agree- 

MXtlT' wmt THE PaiNCIFAE. 

%, A creditor, having among other se> 
eurities a bund with a surety, taking a 
mortgage from the principal debtor for 
part of bis debt, and agreeing to receive 
t)ir reshfoe by instalments secured by 
widmMit of atUM'iiey, but “ without pre- 
jMhc* to am security he now bolds,” 
iiyattctioa wiU be granted against auing 
ttoaurefy* Soitlliiee v. St obis, 

«K 18 Ves. 20. 

t* In general, if time is given to the 
{•tolaipl, tto surety n discharged. 

, a JWd. 

S»ijdeai{msiUDn,with reserve of the re> 
toil/ mam^ sweties, is valid, but it anust 
llj^y wppear. Ibid, iSVea. gS. 
4 ,||b Ati^aranteea the payment of any 
to to supplied by B. to {?., befweeu 
me gd of April, 1814, and the Sd of April, 
lg|f. G. accepted bills for the amount 
af 1^ giM^ ddivared, and B. permits him 
btl^ when payable, wtihopt 
to A. to UiMub^t of 
ttopetiod of 

^ gtw under this -* * 

pet unlimited, i)|et accerdipg 
cep!toof.U^ ^ 

^5- mviiaia ‘ 

"W’lflrmi 

any if-—- 



Via pmmd thtot tto naateal was gHreo 
only IB toBiaiwiica of Ci's inabilny to 
pay,a«dtWW,Bo^jtoy«oold acem to A f 
Uia anrety brieg btoisrif the fit judge of 
what le, or arhu is net for bis nbrn benefit. 
Samaeli v. S Mn* S72. 

5. Where a creditor, having already a 
warrant of attorney from bis debtor, 
takes a pfoinisaory note from him and a 
surety, and afterwards entwa up jadg-^ 
inent under hts wairant of attorney, and 
takes the goods of the principal in execu¬ 
tion, and sttbsequeotly withdraws the exe¬ 
cution without the knowladge of the surety, 
the surety 18 thereby disi^rged; but if 
the suiety, knowing that the execution is 
wiUidrawn, makes a ne^v promise, bis 
liability IS restored, and he cannot obj«>tt 
to the promise, as being without consider* 
ation. Maykew v. Cnckelt^ 

1 Wil. 418. 

5. If, by any arrangement betweeh the 
creditor and the debtor, the situation of 
tfae surety is altered, he is thereby dis¬ 
charged t,ao where the assignee of. an 
annuity by deed, agreed to allow the 
grantor more advantageous terms of re¬ 
purchasing, and further agreed not to de¬ 
mand or sue for that or another annuity, 
for five years, or until the death of the 
father of tiie grantor, and atteiwaids 
consented to receive the arrears by instal¬ 
ments, to neither of which agreements 
the surety was a party; the surety uas 
held to be discharged from past as wdl as 
future payments. JEyre v. Bartropj 

3 Mad. 221. 

7. It is competent, for creditors 

ing a deed of composition with ih^ pj^iuV 
Cl pul debtor and certain of MirsuretiiWy'fo 
reserve their remedies ^iiiist other 
sureties. Es parte Car^am, 

Buck, 

8. If a creditor tftecufos a deed draoow 
promise with the principal tiebtor, hi 
thera^ dtsebarges the surety. Mot so, 
if It ba stipulate in the deed of denipo* 
sition that the remedies agaiast the aura* 
tire shall be reseVved. • rarol evidence of 
tto’lwdertakiog of the perites to the deeds 
that the rfmcdtto agabto' tto «ir#Hef 
should be reserved^ caruunt be admlttaib 
$0 parte Okadmaiivi ' Bock, 5i7, 

gu The court wdl grant a perptoial 
|ti|oiietoii to restrsdu a iaodlord from 



pefimace totween tiie kuidiard •and** 
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tMuit, Without tW conrorrence of tb« 
wettf, of the motton i|i difTcrfloei^t wlwlro. 

the peribrtnanee oSf the eomlition of 
the tmnd (to proceed with effect) has 
been susfiendcd: on such en agreemeat 
having been entered into, the bond be* 
t&mtjUHctus oficio. Btwmaker v. A/oore, 

3 Price, 314. 

10. Commissioners, under an art of 
Pariiameiit, for advancing money to tner* 
chantsby way of loan, make an advance for 
A., who with B.,as surety, becomes bound 
to repay within u limited time. A. obtains 
from the coninnssioners several exten¬ 
sions Hif the time for pavment, without 
the privity or knowledge of B., his suicty, 
and at length becomes bankrupt without 
having paid: held that the obligation of 
the surety was discharged upon the in¬ 
dulgence granted to the principal, without 
his privily or knowledge; and the decree, 
restraining proceedings at law against the 
surety, was affirmed in Dom. Pioc. Bank 
^ /rehind v. Bertsford, 6 Dow, 2 ?3. 

11, Where the deiend-mt, in an action 
ef replevin, entered into an agreement 


* iS '1 W 

with the plaintiff to r^er to arUttottMi a 
prior acthm of replevin between 
then entered and sU^nding for trii^ at 
the assizes, and also other mattffa.ln 
dispute between them, but not the eecoMl 
replevin suit, and that all procecdiim 
should in the mean time be stayed till the 
awaid should be made, and which wan 
stipulated to‘be published by a future 
cei tmn time, but afterwards further en* 
larged by the plaintiff and defendant, all 
without the concurrence or privily of the 
surely in the replevin bond, whereby, in 
point of fact, the suit was delayed, and 
the suiety placed in. a different siluaUon 
hy the delay, aud>wbicb might have been 
prejudicial to him, whether it actually 
turn out to have been so or not: hi|ld to 
uilect the conscience of ttie defendant in 
equity, and .therefore the court granted a 
perpetual injunction to restrain him from 
pioceeding against the surety on an as¬ 
signment of the replevin bond, obtained 
upon a return of eluignment. Bmcmakar 
V. Aioore, 7 Price, 223« 


PRIVILEGE FROM ARREST. 

See alsoTiU Bavkrctpt, VlII. (e), XVI. ( 6 ). ante» 


^ 1. A solicitor arrested on bis way from 
h*is residence to Lincoln’s Inn ball, with¬ 
out deviation, for the porpose of attending 
a bankrupt (letuion as solicitor, discharg¬ 
ed on personal examination by the Lord 
Chancellor: the oath administered by the 
roister, but to be entitled in the bank- 
niptc^k Castle’e Case, l6Ves. 412. 

. 12 A person arrested on bis return from 
proving a dfbt, under a commission, will, 
on petition,' be discharged, and also be 
paid the costs of the application. * Ex 
fwte Bq/antt 1 Mad. 49 . 


3. A defendant, who had been attend- 

ing with bis solicitor before the Master 
upon a warrant to produce papers, and 
WHS arrested on leaving the Master’s office, 
will be discharged from the arrest upon 
application to the court. Frankfya v, 
ColquAmiif 1 Mad. 330. 

4. Costs are given against an officer 

who violates the privilege of Parliament 
from arrest, and although the olheer had 
so erred from excusable motives. 
parte IFaad, 18 Ves. 'S* 

1 Rotot^, 

^ - — 
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Page 

It’ ivKithimniTi'*3^3 

V , ^ 

CL ?AOPBaTT XU..*.. 3^4 


). TffMther the cowrt t4 Chmirfff h 
^orif^ctiuB to detsrtaiiH^ wlujUi« i 


of war was or uraa not at the tioOe of tha 
capturq, one of the squadron nnder tbo 
command t)f a particular offiew-^QuMV, 
P9rker%, Tonimaif J Cox,'235. 
f 8. ^ l^ltish’ ship sna taken hy the 
Aapsrtoawis and afterwards rqlakan by one 
of tho Bo^h «rew, brought ktto port Md 
coodOscuMd. A wi^ ol. HMlbitiumi'lo 
•lyoia tlwjttdge’of tha^nfi eoiart foptii 
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fiructieding, after tb« termination of the 
war, at the suit of the American owners, 
to try the question of the rrcapture, was 
refus^: it being a case clearly within 
the jurisdiction of a court of prize, and 
such jurisdiction not being determined by 
the cessation of bustiliiLes. Caieofthe 
tk'tp Jiarmmiy, Coop. 325. 

S. C. Ex parte Lynch^ 1 Alad. 15. 

II. Propeuty Ijr. 

1. Properly in prize does not vest it 
in the captors till condemnation, but after 
condemtiation, it is by relation the proper¬ 
ly of the cupturs from the time of he cap¬ 
ture.- Stevens v. Baguctl, 

loVes. 139. 

2. The Crown, in cases of prize grants, 

puts what is matter of bounty upon the 
looting of matter of right, and the claim 
is cnnsidtred transmissible to represen¬ 
tatives of the claimant dying beLre pay¬ 
ment, and subject to the same trusts as 
his other property. Ibid. 

3. Charter party of affreightment be¬ 
tween’the owners of a vessel and ihe com¬ 
missioners of theTransport Board: while in 


the transport service, fli#4es8el made a cap* 
tore, which being condemned and sold, two* 
thirds of a moiety of the proceeds, upon 
petition to the Treasury, were ordered, 
by warrant from the Crown, to he paid 
to the '* owners of the vessel." The com¬ 
missioners claimed to set off, against the 
freight due, the amount of what was so 
received on account of the capture. But 
the court held that the proceeds of the 
capture were the undoubted property of 
the Crown, and disposable by the Crown 
entirely at its own discretion, and ordered 
the commissioners to pay the freight due 
into court, without prejudice to the rights 
of the parties. Thurgar v, Mortey, 

3 Mer. 21. 

4." Where satisfaction is made to ship¬ 
owners, under a royal proclamation for a 
dis'rihution of prizes, sueh of the under¬ 
writers as have paid, are enlilled to a 
restitution of the insurance money; hut 
'.hose who have compounded and renounc¬ 
ed salvage are not: and the underwriters, 
who are foreigners, are entitled to the 
benefit of the proclamation, equally with 
British subjects, lilaatewyot v. Da Custa, 

I Eden, 130. 


PRO CONFESSO. 


1. A bill cannot be taken pro eonfesso, 
under scat. 5 Geo. 2, c. 25, without an 
affidavit of the defendant's absconding to 
avoid process. Shoit v. Douuer, 

2 Cox, 84. 

'2. The statute of 5 Geo. 2, for taking 
bills pro coi^csco against defendants, ex¬ 
tend? to every case where the party has 
been served with subpo'im, but bath avoid¬ 
ed the subsequent process, as well as 
where it has been impossible to sep e him 
with any process at all. • Mower v. 
MnWer, 1 Cox, 194. 

3. A defendant putting in his answer, 
after an qjj^er to take the bill pro con/rsso 
against iim, will not thereby be entitled 
to discharge the order, though it may be 

5 latter for consideration at the bearing, 
v. Thompson^ 1 Cox, 413. 

^ The aulhbrity to take the bill jaro 
canjmo against a defendant, having pri¬ 
vilege of Parliament, ataiiding out praeese 
«f ctmtempi, under statute is Geo. 3, C# 
5, is confined to hills for discovery 
Oflim. jroMV v« Dvekf 17 Ves. 368. 


5. In a subsequent case the court held, 
that a bill against a member of Parlia¬ 
ment, praying relief, may be taken pro 
cotifesso, under the 45 Geo. 3, c. 124, 
there being no reason why the construc¬ 
tion of the act should be confined to hiUt 
of discovery only. Jj>gan v. Grants 

1 Mad. ^6. 

6. Time for appearance to a bill of 
foreclosure, under stat. 5 Geo. 2, c. 25, 
was enlarged: notice in the parish church 
ha'ing been prevented,' by the church 
being under repair. Knowtfs v. Broome, 

1 V. & B. 305. 

7. The process to obtain a decree pro 
confesso, cannot be applied to a prisoner 
in Newgate under a criminal sentence, 
who,' if brought up by habeas corpus, must 
be remanded immediately, and cannot, aa 
in a civil case, be turned over to the Fleet 
cum cavsis, subject to the farther process: 

I aim Habeas Corpus, 4'C. Mm v. Browui 

1V.&B.306'. 

i B. Decree pro which » A Moda 

' of ohtauung’tbe ju^ment of tfao coiit^ 
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prescribed by the. legisMare, and thus 
distinguislicd from a decree nisi, will not 
be opened without a strong ground, and, 
therefore, not upon a general affidavit by 
the party himself of derangement, the 
court '■equiring evidence more satisfactory, 
and extending to the whole period. 

Knight V, Young, 2 V. & B. 184. 

g. The defendant had been removed by 
habeas corpus from the King’s Bench to the 
Fleet prison, for contempt, in not putting 
in his answer; and afterwards procured 
himself to be recommitted to the King's 
Bench, in order t.» prevent an aliasplurics. 
It wits ordered on motion, that the bill 
•hould be Uken pro confesso against him, 

* 


in default of his putting in bis answer by 
the time at which an alias pluries might 
have issued. Hturgcs v. lirotun, 

2 Mer. 511. 

10. A cross bill, taken pro confesso, 

will be ordered on motion to be read at 
the hearing ot the original cause. Corjf 
V. Qertcken, 2 Mad. 43. 

11. VVh irea party withholds bis aiw 

swer to interrogatoiies, in vcxutiou and 
delay, the court will order them to be 
taken pro confessis, and will permit the 
opposite party to make afficavit of the 
facts inquired of. 6tr Waikia Lewes v. 
Morgan, 5 Price, 453. 


.. .. . 

PRODUCTION OF DEEDS, &c. 
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I. SEEDS OR . *595 

II. sEKcxric AaTict.r.s.397 


T Deeds or Papers, 

I. In the case at a bill against a stew 
aid for an acrount of monies received in 
that capacity, and of the interest made 
upon it, where he admits, by his answer, 
having received the money, mixed it with 
his own, unci used ■*; accordingly; this 
admission will induce the court to direct 
a production of bis banker’s books, tboogh 
they may contain many other private 
matters. £url ^'SalisAurp v. Cecil, 

1 Cox, 277. 

2 Whenever a plaintiff lias established 
an interest in any instrument in the hands 
of the defendant, be is in general entitled 
to a production of it. And where the 
suit was by a rector, claiming certain 
land as glebe laud in the possession of 
the defendant, svho admitted the tenure 
and the possession of receipts *of rent 
given by former rectors, and also of an 
ancient map of the lands of the township, 
the court though, the defendant was bound 
to produce them. Iknith v. Duke efNorth- 
mherland, j Cjx, 363. 

3. A defeodaift cannot on motion, 
wilhoat consent, obtain the production 
of a deed in the hands of the plaintiff, aV- 
though such deed be referred to in the 
hill, at in the plaintiff's cnsiody, and 
xcady to' be produced as 4be court ehall 
.direct. To obtain a discovery of ibt deed, 


the defendant must file a cross bdl for the 
purpose. Spragg v. Comer, 2 Cox, 109 . 

4. The general rule of the couil is, 

that a deiendant cannot have an order 
for production of papers by a plaintiff; 
and where the plaint'ff staled certain pa¬ 
pers m the hill, without alleging they 
were in his p()s.session, a motion by the 
defendant, after aiisi^er for their produc¬ 
tion, was refused, with costs. Jachs’m 
V. Sedgwick, 2 Wil. t(»7. 

5. 'i’o a l)ill for the discovery of a toi- 
rcspondence as evidence in defence •<; an 
action at law, the dcfendunls set foith, 
in the schedule to their answer, a list of 
all letters, A:c. in their possession, and d!tn 
extracts from the correspondence, statnip, 
in the oody of the answer, that such 
extracts were the only parts which re¬ 
lated to the matters in question, and that 
many of such letters related also to other 
matters. The court refused a motion for 
the production of such letters, the defend¬ 
ants undertaking that, on the trial, the 
plaintiffs might read the extracts from 
the schedules, without reference to tire 
body of the anstw. Campbell v. F/ench, 

Z 2 Cox, 2S6. 

6. There must be'a direct adniissinn nf 

an instrument being in the custody or 
power of the defendant, to entitle tlm 
plaintiff to an order for its production: 
a statement in the answer of the date ami 
contents merely is not 8u%ient. Ert- 
kine V. Size, 2 Cox, 226. 

7* And tboogh there is sii^h direct ad¬ 
mission, yet, without the piglntilf sbirwa 
he has a common interest in the instiD* 
ment with the defeiident, he will nnt be 
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enlitied to call for its production. Bur* 
tm v. NeeiUe^ S Cox, 242. 

8 . Bill by widow, devisee in fee, in>> 

pcuched a mortgage by her while covert, 
for want of a fine. I’he answer admitted 
possession of the will, and the title under 
it; alleged the loss of the settlement; 
and stated it diiferently from the bill hy 
the addition of a power ol revocation, and 
appointment of n'-w uses, hy the exercise 
ot which a hue was not necessary: upon 
this bill and answer, the piaintifi' is 
entitled In the production of the will, on 
motion, though not ofiered in the answer. 
Bird V. Harrison, 15 Vs. 408. 

9 . A delrtidant cannot resist a motion 

for the production of books or papers, set 
out in ibv schedule to his answer. Somer- 
tilie V. Macka}!, 1 O' Vcs. 382. 

10 . The plaintiff can compel the de¬ 
fendant to set forth the contents of tlie 
books in the answer; and the production 
of the books is part of the discovery, 
which thedefendaut,submitlirig to an>wer, 
submits to make, although by his answer 
he insists that the plainliff is not tutiiled 
to the account. Unsworik v. IVooilcuck, 

3 Mad. 432. ' 

11. Where the object of a suit is to 
set aside deeds, tl# plaintiff is enlilled to 
have them produced, with the usual 
liberty to inspect, ike., and for piociuc- 
tiou at the hearing; but the court will 
not, except in a special case, shewing 
danger that they will not be |)iouuced at 
the hearing, order tbeni to he deposited 
with the iMaster, lor sale custody; there¬ 
fore, where the ciicumstancea chielly relied 
upon, viz. vaiunions in two detds, ap¬ 
peared upon the answer, the order was 
Ji ’iiied to their production at the hearing. 
Btekford v. Itila’mjii, 10 Vis. 438. 

12. An Older ior the production oi 

papers, &c. on a trial at law, it limited 
to those referred to hy the answer ot tlie 
particular defendant, and will not be ex¬ 
tended to any other answer, except upon a 
trial directed by the court, when the 
production is more '^eral. Marsh v. 
SVMd, '2V. &B. 375. 

13. Au attorney, submitting to produce 

title deeds of Ins client, in his possession, 
as the court shall direct, may be called 
upon to produce them, where the princi¬ 
pal himself could be called upon so to do. 
Fttrwkk V. Heed, 1 Mer. 114. 

14. A motion, on the part of a 
. pkint^i for the production of a deed, 

^alleged to lb« inpossessioii of -the defend- 
as tenant in common with the plain- 


tiff, refused, where it appeared by the 
answer that the defendant had sold lus 
share of the estate, and was in posses¬ 
sion of the deed in question, only as 
mortgagee to the purchaser. Isimbcrt v. 
Hogeis, 2 Mer. 489. 

15. A hill to set aside a partition, oh 
the ground of inequality, as appeared 
from a valuation and estimate iheiein set 
fonh, but wilhout pailUulars; the de¬ 
fendant, by his answer, denied the accu¬ 
racy of the valuation, hut alleged that 
he Wits unable to set forth in what parti¬ 
culars it was inaccurate, by reason of 
such omissinn in the bill; the defendant 
cannot, upon motion, cull fur the pioduc- 
tion ol the valuation, and papert; &r. rela¬ 
tive thereto. '1 he usnul couraiis by tiling 
a Class bill; but in the present case, even 
if a cioss bill were filet!, it would imi suf¬ 
fice to obtain an order lor the |Hiipose. 
Mirkhthuttilr v. Moore, 3 Mcr. 292 . 

16’. Where an agent, deletidaot to a 
hill, hy his principal, lor au account, 
lived in Liverjx.ol, and there was no afti- 
ihiMt that the hooks of account weie m 
daily use, lie was oidered, on inoliou, to 
ltrt\e Willi his clerk in court, books of ac¬ 
count, letters, papeis, Aic. in hi.s posses¬ 
sion, containing entries relating to the 
cause, sealing op entries on o'.h-r snh- 
jerts, and inaking afliduvil that he. has 
sealed such entries only. Gerard v. iVa*- 
v.ick, J Swan. 533. 1 Wil. 222. 

1/. A plainliff is eiitilleu to the pio- 
diiclion of documents, relerrcd to in the 
answer, and admitted to be in the custody 
ot the dclciulaot, although an injunction 
obtained by the plainlifl has heeit dissolv- 
«d on the ground that the contract which 
he seeks to e.uforct is illegal. Evans v. 
liu'hard, 1 Swan. 7. 

]8. in ordering the production of docu¬ 
ments, the court proceeds on the principle 
ttiat they are by reference incorpoiuled 
aitu the answer and become a pait of it. 

IhkL 

jp. In a bill against executors, the 
plaintiff having stated two promissory 
notes of the same date, one for £ 1.5,( 00 
sterling, the other for 15,000 l-'reiich 
Louis, given by the testator for securing 
a sum of .£15,000. On an affidavit by 
one of the executors that he had iii8|iected 
the first note, and observed, on the face of 
it, circumstances tending to impeach its 
atitheoticity; that he was informed and 
believed that the second note bad been 
produced hy the plaintiff for payment io 
a lortign cquntry; and that he was -ad* 
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vised and believed that-it was necessary, 
in order that his answer might fully meet 
the case, that lie should before answer 
have inspecti<<n of the second note; it 
was ordered that tlie defendant should not 
be comj»elled to answer till a fortnight 
after production of the second note. 
'J7te Princess of IPales v. 'J7ie Earl of 
Liverpool,^ i bwan. 114. 5S0. 

i Wil, 1 ly. 

20. If a plaintiff makes a demand on 

wraicn instruments, without stating that 
they are in his possession, whether the 
c.uirt will inter that fact, unless an ath- 
davit is made to the contrary—(iiorre. 
Ibid, I Swan. 122. 1 Wil. 122. 

21 . The practice requiring proof, hr- 
yoiid mere reteience, of possession by the 
(Jeieiulaiit of a document, previous to an | 
order fur pioduction, proceeds upon this j 
coiisideraiioti, tliut otherwise, if t!ie de> 
lendaiit refused to produce it, the court 
would be unable to ajiply its process for 
enforcing obedience, because no constat 
i.!>pears on the pleadings, that the docu- 

1 M'lit is in deieiidant’s possession. Ibid. 

1 Swan. 123. l tVil. 123. 

22. Under a suhpana diic'iis tecum the 

part}- may in court olject to jirouuce the 
t'orumeuts, but it tlie oiijection is over- 
]!UC(], production will be cornpdled. 
iol'i V. llcauiiioitf, 1 Swan. 20ti. 

2". A dclendaiit admilled by lier an- 
iwci, that at a lime past she had a deed 
in her power, but l' is is not a siilhcieiii 
admission to wairanl an older tor its jiru- 
duclioii, as she did not admit she ticn 
I ad the deed m her power. Uceman v. 
Midland, 4 Mad. 3<ll. 

24. C)u amotion for the production ol 
p deed, lelei.ed at in deleiidiinl's answer: 
held that the jilamtiti liad no iiglit lu the 
production irt a deed not comiecled with 
ins tiiie, and which gives tale to the de¬ 
fendant. Hampson v. HxKcttcnham, 

5 .Mad. l6. 

S5« On a motion for a deiendant to 
produce a deed before the examiher, alii- 
davits cannot he read Iq prove the fact oi 
its being in his possession, it must ap¬ 
pear upon his answer; but leave given, 
tiiougli the cause was at issue, to amend 
the bill for the purpose ot nb.aiiiing tbe 
admission* Barnett v, Noble, 

IJ. & W. 227. 

26. TTie court will not, on a bill for 
tithes, praying a discovery of documen¬ 
tary evidence, order a tithe-book of a 
former rector, shewn to have been io the 
ptssessionof tbe defendant's attorney, to 


he produced, unless it clearly appm* from 
admissions in the answer, that it would 
assist the plaintiff's case. But where tbe 
court refuse such a motion, for the above 
reason, they will not do so with costs, if 
enough be shewn to give color for the ap¬ 
plication. litigb V. UeiiiOH, 

7 Price, 205. 

27. The court will not make an order 
on plaintitf, where the cause has been by 
decree reterred to cummisbiuncrs, to pro¬ 
duce and leave dornmciils, Icc. in their 
posscsbion, in tiie bands of their clerk in 
court, for insperlion by defendant. G'o- 
vtrnor 3fC- of ShrcKsbuiy Grammar 
Hebijol V. Mudduck, 7 Price, 655. 

2S. 'I'o wairaiit ai application to pro¬ 
duce, on the tiial of a civil action, a 
record of the court, sufficient grounds 
may be required, us the oliice copy might 
be cvulence. Utratjord v. Green, 

IB.&B.296,. 

II. Specific Articles. 

1. The court w ill not grunt an appli¬ 
cation, made on the coming in of defen- 
datit’b answer to a bill tor discovery, that 
the plaiiitiif iiiav be permitted to searrh 
the hoxe.s of an absent individual,(winch 
have been letl in tiie hands of tlie defen¬ 
dant as a deiiobitary), for tlie purpose of 
.l‘•ce^lalu!ng wiieiiier the propeity of the 
a|i|iliraiil be liicic, on a bill tiled for that 

[ inii|>o^e, to Hid by biich discoveiy, ait in- 
toi Illation 111 tlie iialiiie of an uclion of 
detinue, uiilr&s good nabon he shewn, 
Ibroiigh the medium of tacts disclosed by 
alhdavi,, for the supposiUon (hat the 
idfiiUcal thing souglii be tlieie, and that 
llif parly applying has an interest in the 
objiTl of seaich. Attornrii Guu'ial v. 
Elliott, 1 Pi ice, 377 . 

2. '1 he court will not make an order 
I on a defendant wlio has answered, in 

whose hands uiioliier of the deieiulants, 
who has not answered, has deposited boxes, 
in which certain speritic articles claimed 
by the plaiiilil) are said to be believed to 
be; that he shall be iest'.tmed from part¬ 
ing with the suiiject'iuulter of such de¬ 
posit, unless the. h:ll be supported by a 
positive alhdavit, that the contents ot the 
boxes are actually m danger, however 
strong the intercnce may be,trum the iacts 
stated in the atfidavit, iliat there exists 
ground fur apprehension that it is inU aid¬ 
ed to make an improper use of them, tp 
tbe injury of the plaintiff. Ibid* 

2 Price, 4S. 
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' S. Nor win tbey make an order on 
such depositary, requiring him to "produce 
•uch boxes, to be left in the hands of his 
clerk in court for the pl8inlifl‘'s ipspection, 
in aid of a trial at law, wherein the ques¬ 


tion of property is ip dispute, without a 
positive statement In the affidavit, that 
the object of search is or was contained 
in the boxes. i&id. 
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1 , In wbat Cases appointed. 

(a) Generally. 

]. In a suit for sale of real estate, for 
the payment of debts, the heir at law 
being an infant, the parol demurred. 
The court will appoint a receiver as in 
other cases. Sweet v. Partridge, 

1 Cox, 433. 

S. Whether the court will appoint a 
receiver of pew rents of a chapel, depends 
on the circumstances of the case. 
torHey-General v. Pouter, 15 Ves. 85. 

3. A receiver may be appointed against 
the legal title, in a case of fraud appear¬ 
ing U]>oii affidavits; but a motion after 
aiuwer, hr the appointment of a receiver, 
and im injunction against committing 
waste, and disposing of the estate, was 
under the circumstances of the case re¬ 
fused. JJoyd V. Passingham, 

15 Ves. 59. 

4s A motioo for a rii^iver, against the 
legal estate, upon the effect of evidence 


in a cause before hearing, was refused. 
ibid, 3 Mer. 697 . 

5. If a judgment creditor takes exe¬ 
cution, and finds the estate protected by 
circumstances respecting a prior title, be 
may apply for a receiver; and where the 
plaintiff was entitled to an equitable 
charge, and bad obtained judgment, but 
was prevented enforcing execution by cir¬ 
cumstances of the title, a receiver was ap¬ 
pointed in default of payment into court; 
and the original right to a receiver w,' 
held not to be affected by subsequent al¬ 
teration of circumstances, as by the de¬ 
fendant having himself become the lega] 
owner of the estate; and the receiver was 
appointed over the whole estate of great 
value, compared with the debt, as a rear 
sonable part might be tendered as a secu¬ 
rity, or the money paid into court. C«r- 
lingy.Karepiis Townsend, 19 Ves. 6'2 8. 

6. A receiver ought not to be appoint¬ 
ed where there is a trustee with power of 
entry and distress. Buxton v. Munkhouse, 

Coop. 41. 

7. If R purchaser of the legal estate in 

lands, which are subject to an equitable 
rent charge, refuse to pay the rent charge, 
a receiver will be appointed. PrUchard 
V. Fleetwood, 1 &ler. 64., 

8. Motion by a tenant in common, for 

a receiver, against his co-tenant to pos¬ 
session, was refused, as it di/d not amount 
to a rase of exclusion or grossmiisconduct. 
Milbunk V. Jievelf, 2 Mer. 40.5. 

_ 9. The court will, upon the. applica¬ 
tion of all pailies beneficially interestec^ 
appoint a receiver, when, any of the truso 
lees relusc to act; and, iherefose, a receiver 
was appointed before answer, by consent, 
in a case of a devise tt> four trustees, of 
whom two declined to. act. Brodic v, 
i Barry, ,, 3 IjJer. 695^ 

10. In fnvor of equiUtUe creditors the 
court w;U appoint a receiver on property, 
.against which it legal creditor might ob^ 
taui execution. ,Davw v. Tke iiuke of 
Marttorwgkt 2 Wil 151. 3 3«ui> 132. 
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(c) Partnership, 




Where appointed, 

11. The roort will, on motion, appoint 

• receiver for en equitable creditor, nr a per¬ 
son having an equilabie estate, but without 
prejudice to persons who have prior estates, 
that is, if the prior estates are legal, so as 
not to pres’eiit such persons obtaining 
possession, and if equitable, then the court, 
seltlhig the priorities among the equit¬ 
able inc imbrancers, takes care iK>t to dis¬ 
turb them. Jhid, 2Swan. 137- 

12. Receiver of a lunatic’s estate was 

appointed, where no one would act gra¬ 
tuitously as committee. Ex parte itar/- 
ciife, M . ft W. 639. 

13. An estate wfls limited by marriage 
settlement to the defendant for life, sub¬ 
ject to a previous limitation for a term 
of years, to raise portions for j'ounger 
children. The tenant for life obstructing 
the execution of a decree for a sale of 
the term, by rcfudiig to produtc the title 
deeds, the court ordered a receiver of the 
rents and profits. Brigstocke v. Maine!, 

3 Mad. 47. 

14. Where a defendant bad absconded 
to avoid being served with a subpoena to 
answer; a receiver over his estate was 
appointed, on the application of the plain- 
ti*y. Maguire V. Allen, 

1 B. & B. 75. 

{b) Specific Performance, 

1. A receiver was appointed before an¬ 
swer upon the bill of a purchaser, pend* 
ing a suit by the wife of the vendor claim¬ 
ing under a voluntary settlement. Met- 
edye V. Pulverlpft, 1 & B. 180. 

3. Receiver was appointed after an¬ 
swer of a purchaser upon the mutual hen 
for the remainder of the purchase-money 
or the deposit, there being a mixed ])os- 
session, and the insolvency of the pur¬ 
chaser and his intention to sell and con¬ 
vey being admitted. Hull v. Jenkinson, 

3 V. & B. 125, 

3. Where a specific performance was 
decreed against a purchaser, upon the 
ground of long possession and acquies¬ 
cence in the title, the court refused to dis¬ 
possess him by the appointment of a 
receiver: the plaintiff, having obtained 
a decree, must enforce payment of the 
purchase-money, not by means of a re¬ 
ceiver, hat by acting upon the decree, 
jllarjravute of Aaspack v. Noel, 

1 Mad. 310. 


1. The principle upon which a court of 

equity intcrf'*res between partners, by up- 
poituing a manager or receiver, is only 
wiiU u vjew to llie relief by winding up 
and disposing of the concern and dividing 
the produce, but not for the purpose of 
carrying it on. In the case of the Upera- 
house, the court refused upon motion to 
appoint a manager and receiver, upon 
any other principle than as necessary to 
the rel.ef prayed, a foreclosure, taking 
also into consideration the difiirultiet 
from the nature of the subject and the 
contract, an anxious provision for arbi-' 
tration, and that one party was by ex¬ 
press contract the manager. IPaters v. 
Taylor, 15 Ves. 10. 

2. Receiver will not oe appointed merely 

on a dissolution of partnership, but only 
on breach of the duty of a partner, or of 
the contract, us by continuing trade with 
joint eifects on the separate account. 
Harding v. Glovir, 18 Ves. 281. 

3. Receiver may be appointed on affi¬ 

davits before answer. Duckviorfh v. Traf. 
ford, 18 Ves. 283 

4. Motion fur a receiver on a mining 
I concern was refused, being made upon a 

claim of partnership in the equitable in¬ 
terest, not raised until the concern, at a 
great expense, had become prosperous, 
and denied by the answer. Norway v» 
Rowe, 19 Ves. 144. 

5. Where some members of a partner¬ 

ship, either in the ordinary course of 
trade, or in closing the transactions after 
a dissolution, seek to exclude others from 
ajust share in the management, the court 
will appoint a receiver. IVilson v. Green* 
wood, 1 Swan, 481. 1 Wil. 334. 

6. Receiver appointed of mines in 

which several persons were interested, 
the concern, from the nature of the sub¬ 
ject, being a species of trade and not a 
mere tenancy in common in land, Jefi 
freyi v. Smith, 1J. & W. 39S. 

7. The court will not upon motion ap¬ 

point a receiver of a partnership, unless it 
appears that the plaintiff will be entitled 
to a dissolution at the hear mg. Goodman 
V. Whitcombe, 1 J. & W. 589. 

(d) Mortgage, 

1. When a mortgagee is not in potset- 
I aion, the courts upon application of ere- 
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ditArfl, will appoint a receiver of the 
mortgaged premises, but without prejudice 
to the nghl of the mortgagee to obtain 
uosscssioii. Brym v. Cuimick, 

1 Cox, 422. 

S. Receiver upon a mortgagee in pos¬ 
session, who cannot ascertain the debt 
due to iiini. Codington v. Parker, 

16' Ves. 46f). 

3. When a first mortgagee is in pos¬ 

session, a receiver will ool lie appointed 
against him, except on his (onfession 
that he has been paid otV, or ids rcfus.il to 
accept what is due to liirn. Permu v. 
Sewell, IJ.&W. 617. 

4. Mismanagement of the estates and 

misapplication of llie rent , and colhision 
with llie niorlgiigor. arc not grounds for a 
tnotion hefore answer, to take the plls<'^^- 
sion trom lum. it/id. 

5. When the first mortgagee is not in 

possession, a receiver may be appointed at 
the suit of a subsequent iiicuoibntncer, 
without prejudice to the lii.,t inoitgagce’s 
taking possession. kind. 

6. A mortgagee who has the legal es¬ 
tate cannot have a receiver. Ibid. 

(c) Testator’s or Intestate's Estate. 

■ ]. Bill by simple contract creditors, 
against the executrix and devisees of one 
who bad been a trader, but ce.Hsed to be 
80 , for some time previous to tlie time of 
bis deatli, a motion by plaintiff for a re¬ 
ceiver, upon affidavit befoie answer, re¬ 
fused, tbe testator not having charged his 
real estates with his debts, and the case 
not being within the .«tat. 47 Geo, 3, 
a; 2, c. 74. Keene v. Jiihy, 

3 Mcr. 436. 

S. Pending a question, whether estates 
devised were subject to a bond, executed 
by the testator, for making a settlement 
on his wife and children, the court refused 
to appoint a receiver, the devisees in trust 
consenting to pay tbe rents into court. 
Fribble V. Boghurstf 1 Swan. 313. 

3. The court will, appoint a receiver, 
pending a suit in tbe ecclesiastical court 
for probate. Atkinson v. Henshato, 

2 V. & B. B5. 

Ball V. Oliver, 2 V. & B. p6. 

4. Wheiea receiver has been appointed, 
tbe executor being out of the jurisdiction, 
on administration afterwards taken out, 
il may, on motion, bo rel'erted to the 
Mastery to reconsider tbe appointment of 


a receiver, regard being bad to tbe ndminis* 
iraticn granted. Faith v. Dunbar, 

Coop. 200, 

5. When the court appoints a receiver 
of personal estate, pending a suit in the 
eiclcsiastical court, it is upon the ground 
that the property must lemain to a degree 
unprotected till the determination of tbe 
suit; tbe pally applying, tlierefore, niuvt 
state such a suit diyeiuling, and iinist be 
iiiteiested in the lesiilt of it. Jones v. 
Junes, 3 Mer. 175- 

6 A receiver will not be a|>poiritcd 
merely because an executrix is jioor. 
Howard v. Popera, 1 Mad. 142. 

7. If an executor become a baiikiupt, 
a receiver will be appointed; but if the 
testator knew the exerulot was a bankrupt 
wbeo lie constituted him executor, whe¬ 
ther si receiver would be appointed— Qnwre, 
Gladdun v. Stoncliam, 1 Mad. 143 (//). 

8 . Where the bill only alleges.ih.it the 
(lefendaius oppose the plaiiilifTs appl’~a- 
lioii to olitain letters of administraliuo, 
without stating the grounds of such op¬ 
position, and nothing appears to shew 
that tbe plaintitl might not in due courre 
obtain the administration, a court of 
equity will not interfere by tbe appoint¬ 
ment of a receiver. Jones v. Frost, 

3 Mad. 1. 

9 . Hxecutor and trustee becoming a 

bankrupt, a receiver was appointed, al¬ 
though the testator knew, after he had 
made his will, that a commission had 
been issued, and although proceedings were 
pending to supersede it. Latiglcp v. 
Hawk, 5 Mad. 46. 

10 . The court will appoint a receiver 
of an intestate’s personal estate, when the 
adaiiiiislrator is sworn to be insolvent, 
before his answer be put in ; although ihe 
fact of his being abroad, stated also in 
the plaintifi’s affidavit, be denied by an 
affidavit filed in answer. Scott v. Bceher, 

4 Price, 346. 

11. Who may be appointed, 

1. On motion'for a receiver of an es¬ 

tate in India, tbe Lord Chancellor ap¬ 
pointed a person who resided in England, 
and who was to act by his agent In India, 
and an inquiry was directed wbat should 
be the term beyond which be should not 
be permitted to let. -» " ■ v. Lindsey, 

15 Ves. 91 , 

2. Testator directs bis will to be carried 
into effect, under the direction of tbe 
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icourt of Chancery, and appithUs hi* 
friend, A, II., to act as sohciinr lor all 
parlies in iheauit, and to be the receiver 
of his real and pcrsoiml estates. Testator 
died, seised of no «>lhcr real estate than 
an estate in the West Indies, but having 
by Ins will ilireclcd a siini of iimiiey to be 
invest J in the |)uri l)ase« f lands in Eng¬ 
land ; held that A. H. was well appointed 
refei\er of tlie We.st iiidian estatn; and 
it being an appointment by ttie testator, 
and not by the court, the personal reiMg- 
inzdiire of A. II. was held to be suflicieiit 
•ecurity. Ilihbcrt v. Htbbrrt, 

3 .Mrr. 6S!. 

3 It tlie perso i proposed as a receiver, 
lives at a gieat dis'ance fioin the estate, 
is a MiMibcr of Parliament, and a prac¬ 
tising baiiisUT in town, ihesu ciinini- 
stdiices nui^t be coiiMdei lidy legartled, 
iluiugli no alfjoliite dis'pi<ililic.ition, a.s to 
liie aopoiiuiiient of a i'cei\cr. 'I'hcre 
would be a d'il'nepce as to these. circaiTi- 
s'.inces la ilie a;i|»"i!)tineiit ot an auditor. 
ll'yiine v. Ltrd A'cn'ioiou^k, 

I.') Vos. tJS3. 

4-. roi)',iderable attention is to be given, 
it' tiie ii|ip!)iiUnieiU of a leceivor, to the 
I, 'I, iime.u! ition of ib.': testator, and tlie 
respect due to a la s;e laiuily. J/uJ, 

"l 3 Vos. t?S.3. 

It is the general rule that a trustee 
shall not be tlip iccnver ol the trust 
estate with eiiiolunieiii; and a inistec to 
pH-five contingent remainders with 
jio vers of leasing, and to sell and ftK- 
cliange, but the latter power not to be 
exe.rcised duiiiig the niinorily, was held 
(o be within the rule. 

Snllanv Jones, 1 j5Ves.5S4. 

Ji tifi V. oiitton, i 

6, A peer cannot be appointed areceiver, 
as a receiver niav be committed. Atlor- 
neif-General v Gee, 2 V. & B. 208. 

7> The solioitor under a commission 
•f lunacy, cannot be appointed a receiver 
of the luuatic's estate. Ex parte tinckr, 

2 Mer.*452. 

8 , A Receiver-General of a county 
ought not to be appointed receiver of a 
charity estate, because of his liability to 
the prerogative, which might sweep away 
all his property. Attoritey~General v. 
Dap, 2 Mad.' 24)5. 

in. Acts or. 

1. The cotttt ivill not pertnit a rheeiver 


to lay out more than a very small sum at 
his discretion. /Tafers v. Tayto’-, 

] 5 Ves. 25.. 

2. The institution of a suit by a re¬ 
ceiver, on behalf of persons h iviug a coin- 
iiion interest, cannot bediieciedon motion 
and uflidavit, without a teferriice to the 
Muster, whether it is for their benefit. 
Miisgntve V. .Mtdex, 3 V, & li, 167. 

3. .Alter an order to elect lo pioceed 

at law or in equity, a leceiver appointed 
by ibis coutt caiiiiot distrain for rent, 
without undertaking to proceed in eipiity 
only. Milk v. Fry, Coop. 107. 

4. 'I’lic possession of a receiver or se¬ 
questrator is not to be disturbed without 
leave ol the court. jJrooksy. Great head, 

J J. tVt W. 178. 

5- A second incumbrancer having ob¬ 
tained the iippoinlnient of a receiver and 
u deriee for a sale, without making the 
tirst incimibraricer a party, a petition by 
the hitter for a lefcrciice to ascertain 
priorities, and for the receiver to keep 
down the interest, refused on the ground 
that the petitioner had commenced a suit 
for the same purpose and had delayed it; 
but leave was given to bring an tjcctment. 
Brooks V. (irtalhtad, 1 J. & W. 176. 

6. The court will not grant a motion, 
the object of which is to enable the re* 
cener under a creditor’s bill to make 
leases, wbich will bind an infant remaiu- 
dermaii. Gibbins v. Iloue/l, 

3 Mad. 46s. 

Accounts .iKP Allowances. 

1. By a General Older of the court of 

Chancery, 23d April, 1796, receivers 
shall annually pass their accounts, and 
pay in their balances, or lose their sak- 
lies, and be charged with interest at ^5 
percent. 15 Ves. 27S. 

2. U nder thi.s order, a receiver of tb« 

personal estate of the testator was depriv¬ 
ed of bis salary, and charged with in¬ 
terest, but nut upon each sum from th« 
time it was received, according to the 
strict rule, as a receiver of rents and pro¬ 
fits, but as an executor. Cults v. Ijiigk. 
ton, 15 Ves. 273.' 

3. It is the duty of the receiver, ac¬ 
cording to his engagement, to pay in hit 
balances even upun his own application. 

Ibid. 

4 . Formerly a reesirer was never per¬ 
mitted to lay out money without a-pre- 

FFF 
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vioii» order of the court; bill, according 
to the present practice, where a leceivcr 
has laid out money wi’hout such previous 
order, a reference is liirecled to the Mas¬ 
ter, to inquire whether the transaction is 
for the benefit of the pariiis interested, 
and if found to be so, the receiver is al¬ 
lowed the niin'.ey so laid out. Tempest 
Old, 2 Mer. 55. 

5. Although the manager of a West 
India estate, to he entitled to roiiiniission, 
must he resident in the island where the 
estate is situated, yet he is entttled to be 
allowed what he has really paid to others 
■for the management, provided such pay¬ 
ments be reasonitble, as .o wliich, if di'-- 
puted, an inquiry will be directed. Tor- 
rest V. TJnes, 2 Mer. C8. 

6 '. The receiver/)f the profits of a col¬ 
liery, paying a cieditor on the colliery 
with a bill of exchange, which was not 
honored, the coliieiy lematns liable to 
the pa) mint of the origi.ml debt. Anct 
the receiver being about to pass his ac¬ 
counts, in which accounts be took credit 
for the receipt given by the creditor, on 
the payment by bill, and a balance being 
due on such accoviiiis to the receiver, who 
had become a bankrupt, tlie creditor, on 
giving up the bill, was ordered to be paid 
out of the balance payable to the receiver. 
Tempest v. Ord, 1 Mad. 89. 

• 7' Uecei\fcrf, being bound by ncoi'- 
jiizancc iw arcount regularly, or when 
called on, are considered as otlirers of the 
court, and are obliged to account on ap¬ 
plication by petition or motion. In the 
matter ot Burhe, I B. & li. 74. 

8 . A receiver is not entitled to any com¬ 
pensation fiT bis trouble in aileiiding a 
•urvey of the nmioi’s estates, where no 
order is made or i uuendai.ce. In the 
matter of Urmslip, I H. & B. 1 89. 

9 . When a loss arises from the de¬ 
fault of a receiver apiuunted by the court, 
the estate must Lear it. Hvtckiiison v. 
Lord Mauereene, 2 B. & B. 55. 

V. Disciiakof. or. 

1. A receiver of rents of estates, con¬ 
veyed to secure an annuity, discharged on 
payment and acceptance of the origitia 
puce of the annuity, which appeared to 
have been grunted for ihe life of the grant¬ 
or, in consufi ration of six years purchase, 
and very extensive and oppi essive powers 
being given to the annuitant niid ins 
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trustees. Davit v. The Dvhe of MarL 
borough, 2 Wil. 151. 

2 Swan. 108, 

2. And although defendants, prior in¬ 
cumbrancers, opposed the discharge. Ibid. 

2 Swaii. iCS. 

VI. Sureties. 

1. A surety for a receiver is entitled 
to stand in the place of the receiver, to be 
paid sunus ordered to tlie receiver out of 
funds in court, in respect of disburse¬ 
ments made by him, the money for mak¬ 
ing Fucli disbiiisements having been ad¬ 
vanced by the surety, and that giving 
inm ll.nelore a hen upon the money or- 
dcied to be paid to the receiver, C/ossep 
V. Jlarrieoii, C'ooj), 01.3 V. B. 134. 

2. 'J'be recognizance of a surely fur a 
receiver being entreated, and an aclioii 
brought against such stiiely, an ap| ’ ca¬ 
tion was made bv him foi a reference to 
see what was due, and for an older lor 
payment by instalments, and for an in¬ 
junction to stay proceedings at law: an 
Older, by consent, was marie accordingly, 
on paying the costs of the apjiJicaiion, 
and of proceedings consequeot on the 
order. Walker v. /fi/rf, 1 Mad. 528. 

VH. Practice. 

1. The Mastei*s judgment in the ap¬ 
pointment of a receiver is not absolutely 
conclusive-, but the court interferes with 
reluctance. Wynne v. Lord Tleu'horoiigh, 

15 Ves. 283. 

2. The court will not appoint a re¬ 
ceiver of an infant’s estate, where iliere is 
110 bill filed. Ex parte Mount fort. 

15 Ves. 445. 

3. A receiver cannot be appointed with¬ 
out inortgagr*es being befoie the court, if 
a mortgage appears upon the face of the 
pleadings. Price v. Williams, 

Coop. 31. 

4. The appointment of a receiver is 
for the benefit of incunibrancers, only so 
far as expressed to be for their benefit, 
and as they choose to avail themselves of 
it. Gresley v. AdderUy, 

1 Swan. 519. 

5. A receiver, appointed by the court, 
is appointed on behalf of all parties. 
Davis V. The Duke Marlborough, 

2 Swan. 118. 

6. A Stranger cannot propose a re- 
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ceiver to the Master; and where the par- 
lies iviterestrd neglected f’>r a month to 
propose u pr(»pcr persoiij but accounted 
fur such neglect upon exceptions to his 
report, it was referred hark to the Master 
lo review hit report, and give the trus¬ 


tees an opportunity of making their pro> 
posal. At torn f If General v. !)«//, 

2 Mad. 24<}, 

7. Whether, upon such neglect, the 
Master huiiseU can appoint a leccivcr—^ 
(Juiere. Jl/td. 


RECOVERY. 
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I. W’lIKRE VALID . 403 

II. Ol’EIlATlON or. . ib 


III. WIlLilE DLCKEEO . ib. \ 


T. WiitttE valid. 

1 . Kqnit.iblc recovery was he'd valid, 
thoi'gli the tenant in tail was not at the 
tiioe III the actual receipt td the tents, 
but winch the tiustee paid over to other 
persons under adeciec allerwards reversed. 
L\.i U (iirnville v. lUiftk, l(j Ves. 221. 

2 . There is no analogy hetweeii a legal 
aion equitable recovei), with retereiice 
lo possession, either wiih, or adverse lo, 
t!-e lille. 'i'll make a legil leuaut to llie 
})iitcipt\ it is iipcessiiiy there should he 
pi'.^eusuni hy scisiii in lad, or in law. 
otherwise no legal ficehold is acquired ; 
hut in equiUble recoveries, as it is not 
the object, nor can ever be the effect, 
ol lie conveyance to translcr the posses¬ 
sion but only lo pass the equitable in¬ 
terest, if the tenant has a sullicienl eijuit- 
abie interest, viz. an equitable c.siate tail, 
the recovery s well suffered. Ibid, 

1 lives 230. 

3. There may he a good eqiiitabh; reco¬ 

very, where nothing but eqiiitahlc interests 
interpose between the legal estate and the 
ulterior cquitahie interest. If'i/kbam v. 
IV^kkaui, ISV’es. 4]g. I 


II. Operation' op. 

1 . Where a father is tenant for life, 
with reinuiiider to his sun in tail, and the 
son, upon his marriage, by lease and rey 
lease, conveys his estate to trusters in 
strict settlciiient, but sonietnne after¬ 
wards joins with liis i’alher in luakuig a 
11)01 tgage of tin; same estate, and suflers 
a recovery lo the use ol the mortgage; 
lield, llial the recovery shall, notwiih- 
slauding, enure, first lo the uses of the 
inaruage selllcinent. Chciicv v. Hall, 

2 Eden, 337. 

2 . The vill of B. being part of the pa¬ 

rish of B., a recovery is sulleied of the 
titlics of the paiisii, the deed tnuking the 
tenant conveying the tithes of the vill, 
ihe tithes o( the vill pass. Gibson v. 
i'htrk, 1 .J. iS: W. If)*;. 

3. Equitable estates may behaned t*y 

an equitalile recovery, if there is un equit¬ 
able lenaut to the jiruecijic. U’vkham v. 
/1 'i/k ham , ? S \ es. f U>. 

4. Equitable estate ill remainder, though 

united with the legal fee in trust to secure 
the limitations, may be barred by an 
equitable recover}'. Ibul. 

III. Where dlcreed. 

I. No case has gone so far as to com¬ 
pel a father to proeme his sou to join in a 
recovery, llowel v. George, 

1 Mad. 7. 
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I. VESTED OR COWTIN6ENT..... 403 

II. WHE.V AND HOW'barred .... 404 

I. Vested or costinoest. • 

!• It is a cert tin lule of law, that it 


such a construction can be put upon a 
limitation, as that it may take effect by 
way ol remainder, it shall never take 
place as a springing use, or executory 
devise; and therefore a limitation in a 
seltlemeiU to trustees to the use of A., (he 
settlor lor life, lemainder to B., his in¬ 
tended wife, for life, except us tlieicaftcr 
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remainder to the heirs of the 
body ot A. begntien on B.; remainder to 
A,, a;ul Ins heii>, wiili u pmMso, that if 
A. shituld die, and leave wirh issue as 
aiivresaid, not making oliicrwise a provi¬ 
sion for such chdd oi children in his life¬ 
time, the said trustees should stand seised 
of one moiety, from and after the decease 
of A., to the use of such child, or chil¬ 
dren ’’ was held to be a contingent re¬ 
mainder, and not a spiinging use, and 
therefore was liarrcd by a fine levied by 
A. and li. CarwarJine v. Caiuardim', 

1 Eden, 27. 

C. Limitation of a leasehold estate in a 
niaiiiage sellleinent afte the decease of 
husband and wife, in tiust for such child 
or cliildreii us they should uppoiiil; and, 
in default of appointment, to all and 
every the child and ciiildren equally : held 
to be a vested remainder, which opened 
to take in the issue, as lliey came in exsf. 
l,awrence v. Maggs, 1 Kiieai, 4 >3. 

3. Devise to iinstees, and their heirs 
in trust, to receive the rents, Ac. till A. 
should attain twenty-one; and immedi¬ 
ately after lie shall attain twentv-one, to 
convey to the use of A. for life; and from 
and immediately after the determination 
ot that estate by forfeituie, or olbirwise, 
in Ins life, to tiustecs to preserve, Ac. 
and after his decease, to the use of his fiibl 
and other sons in tail mule; and fot di- 
fault of such issue, or in case of the tle.ith 
of A. before tvvtiily-one, upon other suiii- 
lar trusts. A. t.ikes a vested remainder 
for life alter an esiule m the trustees, for 
so many years as his miiiorily may last. 
iitaiilcii V. Stanfri/f 1(» Ves. 4.01. 

•1. A., in a conveyance to uses, reciiiiig 
that ho was drsirous that ceitaiii estates, 
derived from his niotliei’s l iimlv, siiniild 
remain in the family and blood of S. U. 
his nialeriiai grandfathei, lu considera¬ 
tion of his natural love and utlection to 
his relations, the hcii&of li. and to the 
iiucr.t liiat the said estates might roiititiue 
in the i.timly and fdood of Ins late mother 
oil the side of iiei father, settles titem to 
the use of himself for life, remainder to the 
heirs of his body; fur default of such issue, 
as Alt should a|q»oint; and for default ut 
uppointmenl, to tlie use ol the right heirs 
of S. It. witli a power of revocation and 
new ufipnintinent. I'he ultimate remaiu- 
der is cimtingeiU, and will vest in the per¬ 
son w'hn happens to be the right heir of 
S. U. at the expiration of the estates pre- 
^pnisly limited. Marquis Cluftnimdelev 
V. Urd Clinton, . 2 J. & W. l.*' 


Overruling the decision of Sir W. 
Grant, M. U. S. C. 2 Mer. 173. 

5 If the time at which a remainder 
in add'd is to vest, is not ascertained by 
ibe limitation itself, it vests immediately, 
in coiiseqneuce of the legal presumption 
111 favor of vesting estates ; but that pre¬ 
sumption may be rebutted or controlled 
by inteuiiou, collected from the recital of 
any oilier jiarl of the deed. Jlnd, 

2J.&W. f*I. 

6. 'Ihe effect of a hinilalion in a dred 

wbieb, taken by itself, would, pnmafuae, 
create a vested rern.uiidrr, will be con¬ 
trolled, a contrary inteulion being eleaily 
manilested. Marqita Chotiinn'klexi v. 
ImhI ChutM, •: J. A W. 113. 

7. The question, whether a ]>ower of 
appoiiitmcnl suspends the vrsung of le- 
maindcis subsequently limited, is fet ut 
lesl by the later auilioi ities. Jhul, 

‘2 .1. A \V, 13!. 

S. Limitation in a setlieti.cnt, dci lar- 
ing the uses of a copyboM to liie use and 
behoof of the first male issue l.iw Hilly 
Ix'gotti'ii by till* senior, who should ai-> 
t.Hu the as^e of i\viiii\-<>iie, and to the 
hens and assig. s ol such male issue for 
tier, cliai-eej iii.d ciiaigcalde, Ac.; and 
for dciaiill ol. such ruale issue, to ihe use 
and h.'hiiol of all and cveiy the daughter 
and il jugiiteis ot the sclllui l.iwHiily bc- 
iiotleii, and to thnr sevcial lims and as- 
signs lor ever, to hold as tenants in roii.- 
mon, discharged of any lurliier or oilier 
liiiiilation o>cr, aud (or defmdt of such 
issue, tbeii over. 'I'his is a coniingent 
limitation in fee simple to the daiighiers, 
which vested on iheii coming into exist¬ 
ence: and, upon their death, the conliii- 
gent liiuitation of the inheritance to them 
descended on their heirs, who were tlu*re- 
foro held cniitied, in e.vciusion of tht de¬ 
visees of the settlor. Whether the estate 
thus vested in the daughter, would have 
opened again in favor of an alter born, 
son— Qtttere. Uumpsun v. lirand~>Kood, 

" 1. Mad. 381. 

11. WiIEN'aND HOW BAIIREU. 

1. Quasi tenant in tail of a freehold 

lease fur lives may, by surrendering the 
old lease, and taking a new one to tfinuelf, 
bar the remainders over. Orej/ v. Afan~ 
nock, ■ • 2 Eden, 33t>. 

2. A quau tenant in tail, of a freeliold 
least! for lives, may, by surrendering the 
old lease, without the trustee's joining, 
and taking a-hew lease to him and'hta 

^ heirs, \m the remainderman, notwith* 
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•tatiding there are prior existing trusts at 
the Ua»e of such surrender, which were 
nut disturbed. Blake v. Blake, 

1 Cox, 266 . 

3. The case was suhsequenUy broi-.ght 

into the court of Chanceiy, and argued 
before the Vice-chancellor, Sir Thomas 
Piuiiier who decided it in the same way, 
dismissing the bill with costs, lllake v. 
Luxiott, Coop. 178. 

4. A quasi tenant in tail of a lease for 

lives, cannot bar the remainders river by 
will merely. Ibid, Coop. 185. 

Dtllun V. Dillon, t B. & B. 77- 
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5. A tenant for life of an estate pur 

outer vie, and trustee in the wilt, can by 
deed, jointly with the remainderman in 
tai', bar the remainders over. Osbrey v. 
Bury, 1 B. & B. 53- 

6. Trustees to preserve contingent re* 
maindersare honuruiy trustees; and cannot 
be compelled to join in destroying them. 
Biscoe V. Perkins, 1 V. B. 492 . 

7 . 'I'rustees, to preserve contingent re¬ 
mainders,wii| he restrained in Equity from 
barring the remainders they weie appoint¬ 
ed to support. Osbrey v. Bury, 

I B. & B. S8. 


REPLEVIN. 


1. An application to quash a wiit of 

replevin, issued to try a tight to slop 
pix..)., in transitu, relused. I'arnU v. 
liarsionl, | B & B. 328. 

2. Where a fair legal lille is to be uied, 

r. wiil of re licviij does not impiOMiienilv 
i:.sue. Ibid, iB. ixB. 3 j0." 


I 3. An action of replevin maybe main¬ 
tained lor goods distrained under a war¬ 
rant Irom cninmissioiiers, iiutlioi isid by 
act ol Paiiiament to levy rales for speci- 
lie hif il |>iii]iO'C:! will) power of distress. 
[ Allorniy-L'ciiciai v. Biozin, 

I I Swan. 304. 
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I, rAATlCULARt AND CONDI¬ 

TIONS . 40.) 

II, Dr POSIT oil .UKCIIASE JIO- 

NKV. ib. 

III, OPENING BIDDINGS..t06 

)V. SKT aside or UrLIEVEO 

AGAINST. ib. 


I. PaRTTCULARS and CoNDlTIONsi 

m 

I. By a General Order of 24lh March, 
1814, the solicitor for the party prose¬ 
cuting any decree nr order of the court 
lor sale, shah re at liberty, in cases which 
the Master shall think it fit, to print and 
disperse as many particulars as shall be 
thought beneficial under the direction of 
the Muster, in whose office such sale shall 
be, paying sixpence per side for so many 
Urinted copies as there shall have been 
aclna) bidders at tbs sale, and no more, 


am! that such payment shall he allowed 
ihc solicitor, upon ta.xatnm of his costs. 

2 V. it B. 417. 

2. At a sale hy order ol the cnuri a 
reserved hidclitig allowed to he made one 
of the coiiditioiis, the Master to fix the 
iiuiount, and to use lii$ discretion in coiu- 
uiuiiicating it to the parties or their soli- 
cilurs JeiTuise v. Clarke, 

1 J. & \v. ssp. 

II. Depositor porcjia.se .woNtr. 




1. The deposit made upon opening a 

bidding, is consideird as jiaitof the pur¬ 
chase luoncv paid, and not as a pledge, 
although on the event ot the depositor 
not being leported the best bidder, it 
must be rciurm-d in liim ; and therefore 
where the dsposil is laid out in tiie public 
funds, which rise hetwe 1 the time of the 
deposit, and the time when the depositor 
is confirmed the purchaser, the estate will 
have the benefit of the rise. Ambrose v. 
Ambrose, J Cox, 194 . 

2. Nor is rurh depositor entitled to 
the dividends accruing between the time 
of the deposit and the conipletioit of the 
purchaee, but only to interest on tire dc • 
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posit at four per cent. V’Otfley v. Coun- 
ttss of PowiSf 1 Cox, 206 . 

3. Ten per cent, is to be deposited upon 
opening biddings. Anon. 3 Mad. 49 1. 

Gibbons v. llowelf Ibid, (ii), 

4 . Certain timber trees were ordcrel 
to be sold before the master, the purchase 
money to be secured by recognizances, 
and payable by certain instalments at 
given periods; the purchasers being de¬ 
sirous of paying the purchase money im¬ 
mediately, on being allowed a discount, 
an order was made for that purpose, the 
deieudaiits consenting. Hiturll v. Hifudl, 

1 Mad. 1S3. 

III. OrEtfivo UnniNGs. 

1. A mere advance of pticc is not 
abine sufficient to open biddings after con¬ 
firmation of tlie iMaster’s leport, but 
where an advance of .£2000 upon 
£28,500 was oflcred, and it appeared that 
a mistake had been made m the particu¬ 
lars before the Master, and that one o( 
the parties conlirining the report had 
been steward of the lamily, and knew 
niore of the estate than was commum- 
rated at the sale, the biddings were opened. 
Countess Uoieer v. Earl Gouer, 

2 Eden, 3f 8. 

2. Biddings mav be opened upon a se¬ 
cond appliculioii by the same person, 
where the puu haser does not ajipear upon 
notice. Preston v. Barker, 

l(> Vcs. 140. 

3. A re-sale, on opening the biddings, 

producing u considerable increase of price, 
is no gruiinil for giving costs to the per¬ 
son wiio opened the biddings. Trefusis 
V. Clinton, J V. & B. 3$ I • 

4 . In a creditor’s suit, biddings were 
opened upon an advance of £5('0 upon 
£ 10 ,000, the advance being paid into 
court, and thedisebarged pureiiaser having 
bis e.xpenses. Brooks v. Smith, 

S V. AiB. 144. 

5. A person present at a sale will not 
be permuted to open biddings, as it would 
deprive the sales by the court of the full 
benefit of the spirit of competition. 
M'Cullock V. Cotbateh, 3 Mad. 314- 

6. If one, who has moved to open bid¬ 
dings, does not draw up his order and 
pay the deposit, anotlier person may 
move to open the biddings, upon notice 
to the party who first moved, but the or ¬ 
der cannot be treated as a mere nullity, 
80 as to allow such motion without no¬ 
tice. ■ Gibbons v. HmeU, 4 Wad. 52. 


7 . Biddings will not be opened, unless 
an advance is offered of at least .£40. 
Farlorti v. Wicldon, 4 Alad. 46'0. 

IV. Set aside or relieved against. 

1. Where a real estate, devised in strict 

settlement, subject to debts, was sold un¬ 
der a decree, for the payment of debts, and 
the sale was effected liy collusion between 
the creditors and tenuiils for hie, under a 
Sint instituted by a remuindeniKin, whose 
estate had since fallen into possession, 
the sab: was derlaiedtobe made subject 
to the ti lists of the will. Manat on v. 
Molcsxeoithf 1 E.dfii, 18- 

2. J1 an estate is sold before a Muster, 
when the purposes of the decree did not 
lequirc it, the sale sliall be set a^ide, al¬ 
though the reports of the several pur- 
rhasers liavc lieen confirmed; but tb^ 
purrbasers must be fully reimbursed all 
their expenses out of pocket: but win iier 
ii)ad('(|uacy of price alone is a sufficient 
ground to set aside a purchase under a ric- 
cree— Qiitrir. Eridiuux\. Prideaux, 

1 Cox, 31. ■ 

3. Where the purchaser (>f an estate 
sold belore liie iiiasler, was at the time of 
the sab- insane, and the tad is fiisrovrred 
before the .Ma'-ter’s repoiI, declaring biiii 
the bigi.est bidder, is eunfirmed. the, parties 
in the cause cannot ini've that the next 
bidder should be declared the pnrrhaser, 
even if he consents to the motion; hut 
the estate must be resold, and such bidder, 
if be eonsents, to stand a bidder at his 
foi tner bidding. Blackbeard v. Lindigrcn, 

I Cox, 205. 

4. 'I hat an estate was purchased under? 
the directions of the court of Chancery, is 
a circumstance that cannot atlect or pre¬ 
judice tlie rights and interests of third 
persons The court employs its officers 
to investigate the titles .of estates, but 
does not warrant them. Touhnm v. Steere^ 

3 Mcr. 223* 

5. Tb? value of properly sold under a 
decree would be ruinously depreciated, if 
after a great length of time, and without 
establishing a case of fraud or collusion, 
the title could be shaken, because more of 
the estate had been sold than was neces¬ 
sary, or because tlie pnrctiase money, with 
the consent of the jiersons interested, had 
been misapplied. Burke v. Crosbie, 

1 B. & B. 501. 

6. A sale under a decree, all recessary 
parlies being before the court, not set 
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•itdie nftcr a lapse of time, though the ftir- 
plus of the purrhase money wiu directed 
to be paid to the tenant (or life, there 
being no surplus, and the sale appearing 
to be properly conducted. Lighthurac v. 

2 B. 6c B. 207. 


7. A sale, under a decree of the rever* 
sion to the lessee, ai lull value, not eet 
aside. O'Bnen v. Grierson. 

2 B. & B. 323. 
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I. op DEBT OR COVENAKT . .... 407 


li- O F PORTIONS. ib. 

HI. OP LECaCV .. 408 


I. Of Debt or Covenant. 

Sti'ahoTil. iKiSD, ante. 

— — -t OVEN A NT, ante, 

1 . There is an important distinction 
btlwoen satisfaction and (leifornniiire; in 
£.iU-.laclion the question is, was the thing 
c ine, intended as a substitute lor the thing 
C'-ienanted? but in pcrlbriiiance lh<* qiics- 
t is, has the identical act contracted 
lor been done? Goldstind v. Goldsmtd, 

iSwan. 2iy. 1 Wil. I tp. 

2 . Bond given to tiustces conditioned 
that executors of the obligor should wiih- 
iit !>ix months after his decease pay 

jfj j, for the use of his natural son, to 
he iiaid at the age of twenty-one, and in- 
teiect in tlie mean tiuc fui niamtenancc; 
atterwards the father gave, by will, 

13,000 to trustees, to pay £200 yer 
aiinimt for the inaitcnance of the sun, 
till twenty-five, and then to pay him the 
principal, and if he should marry be¬ 
tween twenty-two and twenty-lise, and 
die, to pay, the whole to the issue; but if 
lie died unmarried before twenty-five, the 
whiilc over: tins devise not a satisfaction 
of the bond. Jeacock v. Falkencr, 

1 C»x, 37- 

3. On marriage, the husband cove¬ 
nanted, that if the wife should survive 
him, and there should be no issue, his 
executors should, within nine nnnUlis 
after his death, pay to the wife £800 for 
her own use; but if there should be issue, 
then the £800 should be laid out by the 
trustees, and the interest paid to the wile 
for life, and after her death the piincipal 
divided among the children. There was 
no issue of the marriage: the husband uy 
hif w 11 bequeathed one moiety bfceiiain 


specific aiticics of bis pe’^soiml estate to 
bis wile, which greatly exceeded in value 
liie sum of £.'00. 'Ihis bequest will not 
amount to a peifonnance, ora saiisfac' 
tioii of the covenant, there being no evi¬ 
dence ot such un intention, and it not 
being a performance in specie, and the 
gift ot a residue being never considered as 
a satisfaction of a certain provision made 
lor a wife on mariiage, aUlunigh it may 
in the event turn out more beneficial. 
Dexisr. v. Vonht. 1 Cox, 188. 

4. implied satisfaction of a debt from 
a father to bis child by a marriage por¬ 
tion of a greater amount, ilhaie v. Far» 
rant, 18 Ves. 8. 

b. The testator covenanted on mar¬ 
riage to pay £,'1000 to his wife, if she 
survived him, within six months after 
ins decease; and by his will he gave her 
I'iOOO, payable three months after hi« 
decease; and after ceitaiii specific lega¬ 
cies, directs the residue of his real and 
personal estate to be sold, and thereout 
paid all his debts and legacies; and to jtay 
the interest on the residue to his wife for 
lite, or until her second marriage, with a 
bequest over, on her death or marriage. 
The legacy is a satisfaction of the cove¬ 
nant ; the provision for the wife by the 
settlement is not a debt within the sense 
in which the testator iniut be understood 
to use the word “ debts” in his will. 

Wathca V. Smith, 4 Mad. 325. 

II. Or Portions. 

1 . A., upon his second maniage, settles 
land to raise £5000, for the childieii of 
the marriage: having four children l>y 
that mariiage, be by liis will, in which 
be takes no notice of the settlement, 
gives £,'1000 to each of them, as his 
and her portion: held, that tliey were not 
entitled to portions under both instill¬ 
ments, and that they were bound by thciF 
acceptance of the portions under the will. 
Bt/de V B^de, 3 Edeu, 19* 

1 Cox, 44. 
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2. By marriage settlement, settling 
the real estate to the uses of the marriage, 
a term was created for raising a sum of 

10,000, for. younger children, to be 
taken equally amongst them ; four years 
after the marriage, the husband made his 
will, by which it appeared, that he had 
forgotten the existence of the marriage 
settlement; and then bequeathed to his 
younger child, if he should base but one, 
^5000; and if moie than one, .t’7000 
a-piecc, the interest to be applied towards 
their maintenance and education; he 
subjected his personal estate to the jiay- 
ment of such portions, i-nd if the per¬ 
sonal estate should prove insunieieot, he 
empowered his executors to raise them by 
mortgage of the settled premises. The pro¬ 
visions made by tbe will shall go in part 
satisfaction of what was provided by the 
seltlenient: and only ^'10,000 shall be 
raisfxi. IP'urren v. ff arre , 

1 Cox, 41. 

3. A bequest of a share in powd'-r- 
works, to be made up to the value ol 
4! 10,000, charged with an annuity of 
JCZO for a life, is a satisfaction of a por¬ 
tion of £2,000. Bciigough V. Walker, 

1 3 Ves. 507 . 

4. Sir William Grant, M. II. doubted 

whether a portion of .£2C00 would be 
satisfied by the bequest of so much of the 
icsidntiry estate as should be of the value 
of £ 2000 . Jl)icl,5H, 

&. Lund will not he a satisfaction for 
money, nor money for land, not being 
ymdem generis. Ibid, 512. 

6. Portion by marriage settlement to 
be an interest vested at twenty-one, or 
marriage of tbe daughters, to he paid at 
the death of the surviving parent; and it 
the parents, or either, should in their, or 
either of their lifetime se.tJe, give, or 
advance money, lands, &c. in marriage or 
otherwise, such advancemznt to be taken 
as part, or tbe whole of tlie portion, un¬ 
less the contrary was declared in writing. 
A legacy by the father, payable at twenty- 
one, and another by the mother, are a sa¬ 
tisfaction of the portion pro tanto. 

OnsUm V. Michtll. 18 V'es. 4S0. 

7 . The rule as to satisfaction of a por¬ 

tion by a legacy is, that there must be 
some express evidence, or at least a strong 
presumption, that it was intended us 
such ; but a slight variation in the time 
of payment, as between, twenty-one, and 
<«eaty-one or marriage, is immaterial. 
lUd, ik Ves. 4£>S. 


8. A child’s share of personal property, 
under the statute of distribution, the fa¬ 
ther dying intestate, will not’be considered 
an advancement by the father in his life¬ 
time { hut a provision by tlie will of tbe 
father will be so considered. Ibid, 

18 Ves. 494 . 

9. To come within tbe rule of satis- 
fcictinn of portion by legacy, the donor 
must be parent, or in loco panniis, and 
the first gift must be in natuie of a poi- 
tion. Wethtrby v. Dtxon, 

19 Ves. 411. Coop. SSI. 

111. Of Lfgacy. 

1. W’here testator by his will devised 

to Ills niece eight dwelling hnusps, wnh 
remainders over, and gave her two seve¬ 
ral legacies of /'5()0 each ; ard atter- 
wards upon her marriage settled five 
dwelling limises, one of winch was 01.. of 
the eight devised, and tlie sniii of £500, 
upon tbe iiiisbund and wife siiccessivelv, 
and the issue of tlie niariinge, ilds 
bettleinent is not an ademption or satis¬ 
faction of the devises and bequests made 
by the will. v. Peck, 

i Eden, 140. 

2. Teslalor by his will gave his son 
£5(0, and att»>i wards took bitn into 
partnership, giving him half ibc slock in 
trade, to the amount <d £l.5(<0. Tliis 
advancement shall not be taken in satis¬ 
faction of the legacy. Holmes v. Holmes, 

1 C. X, 39 . 

3. V'herc. a legacy is given for a par¬ 
ticular purpose, as a portion, and another 
bounty is afterwards given in tbe testa¬ 
tor’s lifetime, for the same purpose, it is 
considered as implying an intention in the 
testator to satisfy the legacy; but this 
being only a presumption may be rebut¬ 
ted by evidence shewing a contrary in* 
ipntiou. Dibexe v. iliann, 

1 Cox, 345. 

. 4. Where a father gives a sum to his 
daughter by will, and afterwards gives an 
equal sum as a pdytion, it is presumed to 
be an ademption. Cookson v. Ellison, 

2 Cox, 220. 

. 5. Satisfaction of a legacy by a pari nt 
to a child by portion of the same amount, 
with some circumstances of dlR'ercnce. 
Uartopp V. Hartopp, If Ves. 184. 

6. in a case of satisfartton of a lega¬ 
cy by a portion, parol evidence will be 
admitted to show, that tbe father was the 
author of the portion by joining in the 
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taaitiage tettUmAit of hit eldest son, for 
ia charge in favor of bis younger son, and 
giving up interests in tonsideration uf it. 
ibid, irVes. 1£)2.' 

7. The presumption of satisfacti*!!! of 
a legacy by a portion to a chi'd, will not 
be rais^ upon a legacy not described as a 
I)(»rtion, and Where tl)c legatee is the testa- 
lor’s natural daughter, but described in 
the will as the daughter of aiiuilier man. 

Exparf eP^^^ } 

8. Where a parent gives a legacy to a 

irliild, not slating the purpose with rc- 
f< rence to which he gives it, he is un¬ 
derstood us givii.g a portion} and upon 
the feeling ol leaning against double por¬ 
tions, if the father atterwanls advances a 
portion upon the marriage of that child, it 
has been bold to satisfy the legacy, either 
wholly or pro tanto, and in some eases to 
satisfy a legacy of a much larger amount 
Jbii, IsVes. 151. 

5). The doctrine of presumption is, that 
t subsequent advdocement is a settsfac- 
fion of a legacy to a legitiniate child, 
-It not to an illegitimate child; the latlei 
1 coiisideied lire case of a slianger. 
Aitui, 18 Ves. 1.52. 

10. Presumption of satisfacltim of a 
legacy, by a portion from a parent or per- 
su!i in loco parentis, is not applicable to 
tlid rase «f an illegitiiiiate rhdd, where 
the testator recognised no relationship be¬ 
tween himself and the legatee, or used any 

pressioii from which it could be loferrcd. 
Wdherhy v. Dixon, 19 Ves. 407. 

Coop. 279 . 

11. Upon proof of express declaration 
t>n the part of the testator, that a certain 
gift in his lifetime should be,considered 
as part satisfaction of a legacy, it was 
held Kit ademption, notwithstanding the 
todicii, by which tlie gift was declared to 
be III part satisfaction of the legacy, re¬ 
mained une.xecut!cd at his death, but the 
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delay in the execution being accounted for. 
Thctlvsson v. Woodford, 4 Mad. 4120. 

12. If the gift had been for the abso* 

lute benefit of the legatee, and the legacy 
only of a (pialified interest, an intention ta 
'.deempio tanto might not have been im* 
plied. Ibid. 

13. Testator bequeathed .£400 to trus¬ 
tees, to pay the interest to his daughter, a 
married woman, for her sole use, during 
her life, and then to pay the same to her 
husband for his life, and after his death to 
pay the principal to their children on at¬ 
taining twenty-one. It appeared by evi¬ 
dence, that the testator afterwards ad¬ 
vanced £ 100 to the husband of his daugh¬ 
ter, and that he gave a receipt for the 
same, expressing it to be as part of the 
portion of the wife, inough it did not aj)- 
pcar that the husband had at that time 
any knowledge of the legacy; and the tes¬ 
tator inclosed the receipt, together with 
his will, in an envelope; and that since 
the wife’s death, the husband had receiv¬ 
ed interest on only £300 for many years. 
Held that the gift of the £ 100 was not 
satisfaction pro tanto of the legacy by the 
will, bdl V. Coleman., 5 Mad. 22. 

14. Variance in a provision made by 
a settlement and will, may not amount to 
evidence uf tlie satisfaction of a debt or 
ruvenaiit, but is always of the satisfac¬ 
tion of a legacy given as a provision. 
Monck V. MwkIc, 1 B. & B. 303. 

15. A legacy from a father to his “ then 
unmarried daughter,” held to be adeemed 
by a portion of equal amount, afterwards 
advanced by him on her marriage; as 
equity will not, where there is contradic¬ 
tory evidence, reject the presumption aris¬ 
ing front the will and marriage settle¬ 
ment, and decide against the legal effect 
and operation that is to be attributed to 
them. Dmir v. Lysaght, 

2 B. & B. 156. 


SEISIN. 


I. Eiverj’ cC wisiti not having been 
made according to the terras of a joint 
power cottteiticd in a feoffment; and one 
of the parties, to whom the power is given 
to deliver mv»t execute’it; 


whether authority can be given to deliver 
seisin as to part of the premises oply,-- 
Quaere, Attorn^ Gotera/ v. Peetnm, 

3 M«r. 41 &*. 
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IT. 'WnCEE SUSPENDED ...... .. l£. 

lit. «EQUBSTRATOK*l ........... lb. 

(а) Ptnwer and Duty ^..... tb. 

IV. .. ih. 

(«) hwUe to htqutstralum *. ib. 

(б) Duponfton (f, uhtn se- 
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I. Order for Seqdestkatioe. 

1. Copy of Older of sequestraiion 
Pojiev. Ibrnd, 1 Cox, lyt. 

S. In the Irish Chancery, sequestra* 
ttoo MOB the first (fiectual process, until 
the practue was in that respect reformed 
by Lord Kedesdale. &laihpoole\. Statk- 
poo(ct 4 Dow, 2*22. 

9. Order for sequestration made upon 
tbe retuin to a single dtitnngas issued 
Roder a decree against a torpoutinn lur 
payment of costs. Lawten v I hi Manor 
qf Cokhciter, 3 Mer. 543 

4. Such an order i% only an oidci rmi, 
in tbe hist instance. Ibid. 

II. Where svspemofd. 

4. Upon a petition by the defendant, 
)t#R}!ng that an ordci made foi a seques- 
tratiOft against him for noo-pei formaiice 
of a decree might be dischaiged tor irie- 
gularity, he positively deiiv.ng by Ips 
affidih'ltf that he had been seued with th' 
order ni«, the court would not mquue 
into the alleged abuse of its process, until 
tbe defendant p^fessed his readiness 
to obey the decree; but upon the consent 
of the plaintiff the sequestration was 
efispEnded for a fortnight, to give tbe de- 
fen^tft hn opportunity of complying 
with tbe dimetions of tbedfecrPe. hhvt- 
t'cwoi fb vl Earl JMtdale, 2 Cox, 47. 

^cifort pf Chancery refused 
executsot) ol h seijutatratiou upon meitte 
proctn. XibfH V; Touidg^ 

... , ' 


III. StQOCSTRATpRf. 

(a) Power and Duty rf. 

1. As to the authority of commis^ 
sioners under a writ of tequestratioRy to 
seize books aod papers, 6rr. bdonging to 
acorpoiation— Quart, Lawttn v, Ike 
Muyoi of Cokhtsttr, 2 Mer. 997* 

2. Seutble, that tbe commissioners, to 

whom a writ of sequestration is directed^ 
have authority to break open doors tn dis- 
cliaige of tbeir ofhee, by comparison 
with the proceeding under a commission 
ut rebellion. Ibid, 2 Mer. 397. 

3. A sequestrator being in possession 
of a rectory under a sequestration, issued 
by u cieditni of the lector, a second re* 
ditor having obtained a subsequent se.. 
questration, is entitled to an account in 
equity against the first sequestiator, and 
payiiKiU ot the suiplus alter sutistactiou 
ot the first cieditoi, iior are prior mcuin« 
brancer<, who have not obtained seques* 
tration, necessaiy paities to the suit. 

Cuddaigton \. Wilky, 2 bwan. 174. 

4. The sequestrator of a benefice is 

bound to repuit tne v'carage-house and 
buildings, and is liable in the bibhup’s 
coiiit lor dilapidations. Whtnfield v. 
Watkms^ 2 Phil. I. 

5. 1 he possession of a sequestrator is 
not to be disturbed without leave of tUa 
coui t. fii ooks V. Cl eatki ad, 

1 J. & W. 175. 

^V. Property* 

(a) Liable to Seyaestratton. 

I 

1. A salary to an equerry to one of tbs 
Royal Family is not a subject of seqaes<i 
trauon. Fepton v. Loathcr, 

• 1 Cor, 315. 

2. A sequestration Iws agaiast a pea* 

sioD to A., and Ins assign^ payable at 
the Treasury, when in ths ha^ of tbs 
assignee. McCarthy v. Goold, , 

3. A sequestraUno dose not lie fiigainsl 
funded propeir(y,;hethg * e^ose » hctioo. 

ibid, 

4«*TIhs« it a toliinil W 

tvesn tgeota paysbfohf tmuiU tad funded 
propE|:%t!i In lUitdfecMte qf W i lf wtt o a s 








l^tvpertf'juaUtH, 


in the former <M«, the nrderii to’p^ n< 
pemn into potsesuon as stewiMldo^' 
reiver, the tenants being direrted to^fi^ 
to the sequestmtort only. Ibid, 

. r\ 8 B. ficB.StK). 

(ft) Disporitibh of, whe.i sequestered. 

1. Goods seqoestered on mesne process 

cannot be sold.: but money su-aequestered 
must, as of course, be paid into court. 
Hales V. Ski^to,' 2 Cox, 224. 

2. Under a sequestration, the landlord 

is entitled lo be paid arrears of rent. 
Hutoa V. SmitA, 1 Swan. 457- 

. 3. Where lanas are sequestered, the 
rents and profits'are not vested in the 
plaintilT, but are in cusiodia legis; and 
there must be a further order before they 
can be applied for the benefit of the plain- 
tiff: and if parties in the mean time come 
in by petition, and shew that the estate 
is ntortgaged to them, they are entitled 
to the rents and profits in part discharge 
of their mortgage debt, after paying the 


' plivattOA to the coart, and' the saqaastrafo' 
tors must give op the possession to Itoeb 
mortgagees. Walker v, Bell, 

2 

4- If tithes are due in respect m tba 
produce of land taken possesstdir bf by 
sequestrators, a inution for payment cw 
the tithes out of the produce of the land 
paid in by them would be correct, for the 
sequestrator) would not he justified in 
taking the produce of the land withuirt 
paying the tithe. But the court refused 
a motion to pay out of such produce a 
composition for tithe, that not being a 
lien upon the land, but a mere personal 
demand, recoverable as such at law. 

Dickinson v Smith. 4 Mad, t7T» 

5. Where the goods of a third person 
are seised by sequestrators, an order to 
examine pro interesse sao, will be made* 
And if tlie goods taken are found lo be- 
loDjp^o the party so applying, a reference 
to a^rtain his damages will be granted. 
Copeland v. Mape, 2 B. & B. 66. 
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II. sToaraoR AEraias, liabili¬ 
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HI- rBEIOHT OB CABCO.. ...... ift. 


I. Sale OR Mortgage. OF. 

. 1. An asrignment of a sl^ by way 
of mortgage, which is defortive, by not 
having complied with the Registry Act, 
cannot be made good in equity. Ex 
partff BulteeU 2 Cox, 243.' 

2. Upon the policy of the Registry 
.^eta, the registry of a ship is cdhclusive 
evidence of the property! against the 

claim of rCedhora upon a johl^purchase 
and acti^' owtiersfaip within the s«at. 

lOiU. Ex parte 
15Ves.60. 

'' 3. f1ieTe,is B dtifinctibn between tians- 
Inrs ih# fattiis, and by opera- 

tionofla^^^ Xftid. 

" 4 . 

evidened trf tht dsnleri|i#,«:«veb beNSdeft 

tro^&Ai dielbdiBg mit«3^y 


acts of the parties, as payment of the 
purchase.money, where the purchase is 
made in the name of another: but there is 
a distinction as to trusts, arising by ope¬ 
ration of law, upon bankruptcy or death. 
Ex parte Houghton, \ 

Cribble, 3 


17 Ves. 2 .j7. 


5. The bill of sale passes the absolbte 
property in the ship at sea, subject only 
to Ik divested in case of the endorsement 
on the certifiqpte of registry not heiog^ 
made within ten days after the return ul 
the ship to port. Dixon v. Eviart, 

3 Mer. 333. Buc^ 94. 

5. If, on the sale of a ship, tbore ia 
no bill of sale or endorsement on the cer¬ 
tificate of registry, no relief can be given 
in equity on the ground of acculeui or 
fraud. Thompson v. Leake, 

1 Mad. 39. 

7. The power of' mortgaging a fhip 
exists as folly since the registry acts as*t 
dW before^ .provided the requisites jjfwi 
scribed by , the registry acts we obeervfd; 
and where t^e ship was at sea at th|) time 

ed to pi%difot 

^ tne stops registry, 

Micra, 1 Mad. 893« 
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Hik 

IMM isitrumeat a dvfeasance, f»r eoodiir 
tioti of retrane^ on parnient of tbs oiort- 
£ii|ifi ' Ttrifr 'biii of' site RiOltlcdti* 
recital of the certificate as the 
ai^‘^iifife«tsi RiDat be foHy eoitbrScd on 
the certificate of registry’, if the'ship be 
in ^rt; o# if at sea, a full copy of it 
must be transmitted to the Custom-ihouie. 
Ti|e,£arm of eadordement will be the one 
prescribed by the act> but with the uddi- 
tioa of the tefeasance to express the true 
nature tbe contract between the parties. 
Khere tin nothing in tbe. act to prevent 
iftcb an addition bring mt. )e to meet tbe 
^^f 9 cy ■of the case. In the subsequeut 
fpntis to be obieryed at the Custom-li(>us-.>, 
lillOtteioBaance will probably oot be no¬ 
ticed either in tbe entry endorsed, or tbe 
Qatb, 'oranthe memorandum made in the 
boobtafivgisters; but adhering simply to 
L'prescribed by the. ac)^ it wiH be 
l^as an absolute bill of sale:' but 
' the mortgagor nm- mortgagee can 
§afkr by that omission. Jiid. 

<i,9^ Wbere the vendor of a share in a 
bas executed a bill of sale and a 
asooipt for tho purcUase-money, without 
itR bi^g ill fact paid, a court of equity 
ipill give relief as well as discovery. Myk 
1^ iHlggie, 1 J. & W. 234. 

II. Steaas oft RsFAiftSi Liarilitt 

»OR. 

See alto Tit, Lisv, ante, 

"''1. ^bert mortgagees of a ship bdve 
tbrir Aotbes ibsened, with the real owners, 
iftthfireghitry, and without which their 
ttburity could not be efrectii|ri, they are lia* 
tteto ereifitersin respect ofwtores supplied 
itit Ihe usd bf the sbipt and tbe posses- 
of end bworir is the possession, of all. 

JEe^ifrdc JitueiSct 8 V. B. 2l6. 

1 Rose,447. 

fV*r riib repMirs of a ship, the cre- 
#lot liat the liabOity of the master, whu 


g|vo t|ia imler, and bHo of tba wnmp 
mastar ia cooaidered as Uie 
aglii^ utdeas such Iwbility be excluded 
as to tbe one or tbe iMher of them by, 
tbe express ternu of the contract; and if 
a part owner gives'tbe order, the liability 
attaches againeUhetn att,.OQlest expressly 
provided against. Ex parte Bload^ 

2 Rose, 91 . 

See also ftewort V. JS’alf, 8 Dow, 29. \ 

I ft , ' 

III. FftEtciiToftCAitca. ' 


1. Where the master of a ship lets it 
oil charter party to A., on behalf of tho 
owner, who berouies bankrupt, and bia 
assignees give notice to A , nut to pay 
any furtlier sums of money on account of 
freight to the master, tins' liotice will 
affect A., as to all sums paid afterward* 
by him to the master, beyond what the 
master bad actually paid, or stood n~ 
gaged for oh acCouut of the ‘Ship at lbs 
time of tbe notice. fVilkmy. Mure, 

I Gox, ISO. 

2. Under an assignment of a ibip, and 
her present and future cargo, freight, and 
earnings, by the owner, tor securing to 
the assignees all monies which they had 
advanced, or might become liable to pay 
on account of the vessel and her cargo, 
which they had furnished tbe means of 
purchasing: the assignees, who were also 
the ship’s ageuts, brid entitled to setaib, 
a bill, which Was given for the purchase 
of part of the homeward cargo, and was 
remitted, but not endorsed to them by 
tbe owner; notwithstanding lie denied, 
that it was remitted in payment, and 
stated-that they bad notpai^ and (con¬ 
trary to|||b express updecstandiog) bad 
left him pmonally liable to Home of the 
debts incurred in fi.tting out tbe vessel;; 
and an injunction, which had been ob* 
faiiied by the assignees, restraining ait 
action of trover for the bill, was”conti¬ 
nued until tbe beaiting. CurtU v. 4oher, 

X ^ W. d 26 V 


11 * ^ « 
M* 


V4 


iA'’ 


SLAVE, 


) if-i.. . t-. 


, j ^ jw. :} had.-bee»,,Ureuglit' 1^' 

--- 




wi^ 4ienti84«d witb'costs, maalep v. 

Vv. 1 r ■■ kv I«6. 
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I. COHTIOENCK .413 

(а) Cantfflutttcoltffg^ CHmt’s Se^ 

crets ... 

( б ) Solkiior acting for advette 

Parties .. ib. 

(c) Dmotping the relation .. <« U>. 


il. CONVETANCE, OR SECURITY 

TAKEN EKOM THE CEIEKT. 414 

tU. eouciTon, misconduct or. 415 
(a) Acting •without Authority • • ib. 


(b) Breach of Duti/ . t5- 

iV. solicitor’s ACCOUNTS. .416 

(a) Taj^atiou ib. 

(5) When opevtd and reluved 

against . 417 

V. LIEN TOR COSTS..... 4IB 


I. COKEIDENCE BETWEEN. 

{a) Communicating Clients Secrets, 

1 . The court will prevent an attorney 
from communicating his client's secrets, 
or giving evidence ol them, and if other* 
'Wise unable, even by striking him off the 
foils. Earl Chdamdeley v- CliiUoa, 

19 Ves. 2()8. 

As to preventing the clerk of an at¬ 
torney or solicitor from giving evidence 
of facts, c •me to his knowle^e in tiiat 
service— Quirtv. Distinctioff whore he 
afterwards becomes partner. Ibidp 

19 Ves. 272. 

3. Whether the executor of an aitor- 
fiey can avail himself of the attorney’s 
privilege, pot to 'disclose the concerns ot 
his cUeiat—O vota Peatpich v.ilecd, 

. 1 Mer. 114, 

4. The privilege ot not answering 

facts, commonicah^ by the client couti- 
dentiaUyi is not the privilege of the at¬ 
torney, but of the client; and if the 
client waves the privilege, the attorney 
cannot iB&ias to aaswec. Jlfow v. Srm- 
dcr, ■ 1 PhiU 266 u 

5. A eolith may*^ bis answer to a 
ibill against him aqd |Mt#!ttoU;tefilM to 
discover deeds or iacts cpMSdUUial' 


lycommunicated to him; thweiimri^ (US* 
ceptious to faiB answer for iosalficieocy^ 
m nut making such disclosure, and re^ 
ing on such defence, were overruled. 

Stratford v. Jfogan, S B. dc B. 164.- 

• 

(5) Solicitor acting for adverse Pttiiietk 

1 . The reason of the praetiee for onw 
solicitor and clerk in court to be con¬ 
cerned fur all parties, which practice iw 
niit to be approved of. is that it would' 
tear the estate to pieces, for every creditor 
or legatee to interpose himself; but 
which cannot be done now without ieavt 
of the court. Eyatt v. Anderton^ 

8 V. & B. 177. 

2 - A solicitor for one of the parties lii 
a suit, cannot become the solicitor fof 
the lipposice puriy, though he is sepa¬ 
rated from the paitnership which was 
so emplovcd on the other side, and tkd 
I einaimng partner still continued so em¬ 
ployed. and the deed of dissolution sti¬ 
pulated that he should not act as soli¬ 
citor for the parly be had left: so held on 
motion for an injunction to restrain sucH 
solicitor who had gone over from so acting. 

Earl CMuiondcley v. Lord Clinton^ 

19 Vcs. 261 . Coop. 80. 

3. A solicitor who has acted for 
parties, defendants in a suit in Chancery, 
will not be restrained from acting in si 
cause by bill died by some of those de¬ 
fendants, on behalf of themselves against 
others of them, the solicitor making 
afoduvil, that he is not possessed of any 
secrets, which might be used to the pre¬ 
judice of such other defendants, or know¬ 
ledge of any facts unknown to his clients, 
Rohinsoa v. MulUll, 4 Price, 858. 

4. It appears to be neceseary, that a 

solicitor in such a case should be shown 
to be possessed of knowledge of matters 
which might give him undue advantage^ 
to found such a motion, - ibi^ 

(c) Dissolving tlic relaiionk 

1 . A client at law cannot rhange bia 
attorney without Icavo of tbe court; but 
it is doubtfal wliether the solicitor can re» 
.UoqttUb^tbb suH*' tbougb notj^d. Cook 
w. tiuMkheadt to Vtn.'StMi* 

5. ^tdicitsus IB paitccrsbtp caunoulie. 


! 
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ItT TJl«Sir 

vy.- !. FfuxK «»£■«£nvr. •' • 

^^C 'PtiTchase frottt his tlient by a soli- 
chbri who was also truster for th« sale of 
t% fvr payment of debts, confirm¬ 
ed hpm'the around of bis having attempt- 
ad'^iM^tuafly to sell, bf there being no 
iiind ^ the transaction, and of the pur¬ 
chase httving been recognised and approv; 
edlsf by the cestui que rust. Clarke \\ 
Semite, ’ 2 Eden, 134. 

fi. A cotrrt nf equity, upon general prin- 
itiples of policy, will set aside any gift 
nnide by W client to an attorney, during 
the when the attorney has in his 
hinds the transactiim of the client’s affairs, 
.without any proof of actual fraud. 
JVdkes V. Middleton, 1 Cox, 112. 

, ' 3. Upon principles of policy, no at- 
loriii^ ehalJ te permitted to purchase any 
Ihiligln litigation, of which luigalioii he 
hstt tbd management. Hall v. Hallet, 

, 1 Cox, 134. 

* ^4. 1%e court refused to set aside volun- 
fary leases, obtained by an agent and at- 
Iwticy without fraud Or misrepresentation, 
and .tdismissed complainant’s bill with 
costs, as to those which were intended as 
a pruFvision upon, and inducement to the 
marriage of defendant, and without costs 
fi to others; the relaUon of the parties 
.add ckreumstanees, upon the general 
plineiplas of public policy and utility, 
justii^g inquiry. But sHiere upon an 
jimnia It wu found, that the full ronsider- 
attoQ was not for a lease, the court 
.^reed it to be delivmd up. Harris 
Xf Trmtnheere, 15 Vcs. 34. 

, Si Behefiemi contracts and conveyances, 
.fi^qitiMd by an attorney from bis client, 
Adndi tbe subsistence of such relation, 
ji^ d^nected with the subject of the suit, 
also liable to tbe chhrgeiof cham- 
decreed to sthnd as SMurity 
for WtiM was actually due; and purchases 
<Hi for the clisht, but 
cdtt^rbdBditefidaltJrfio the attohMy, were 
for Ithe cHent, altbpfigb 
xiihfoidid d' iibsequeet deed, Web 


'wfin executed the 


I ^ d. An gttomey egnoot take any thia||. 
for bis 0^ beni^t from his client,'savo., 
his deroaud, neither pending the suit nor 
at its close, nor until the relation and in- 
fluence.have ceased- * 

Wood V. Downes, 18 Ves. 127, 

! Montesquieu v.S^ys, ISV'es. 313. 

7. A reversionary interest whs purchas¬ 
ed by an attorney from his client, the pro¬ 
posal to purchase coming froui the client, 
and there being no confidenee between the 
parties upon that subjects 'i'he answer 
directly denied every charge of fraud 
and misrepresentation, confidence and 
knowledge on one side or ignorance oh 
the other; although in the event the pur¬ 
chase proved advantageous, yet it is noc 
such a purchase as the court of Chancery 
will set aside, and a «iit for that purpose 
was dismissed, but without costs, the only 
incorrect circumstance, vis. that the re¬ 
ceipt was taken as for money paid, th ugh 
the roiiisideratiun was by deduction from 
a bill of costs, not being relied upon by 
the plaintiff. Montesquieu v. Sandys, 

19 Ves. 304. 

8 . In rases of purchases by attornies 
from their clients, upon representations on 
the part of the attorney, which, from 
knowledge acquired in the client’s trans¬ 
actions, be knew to be false, or which he 
rashly made, not knowing to be true, re¬ 
lief is given upon the principle of miscon¬ 
duct or gross negligence. Ibid, 

18 Ves. 308. 


9 . Whether a deficiency of one-third of. 

the value, with a plain breach of duty as 
an attorney, &c. is not sufficient to. Jet 
aside a purchase from bis client—'QifdlRr 
Ibiflt 18 Ves. 313. 

10. Thj^gh the court of Chancery will 
open a solicitor's bill, rad order taxation, 
after several years, and a security given 
or even payment made upon gross errors, 
fraud, or under pressure; yet where no-- 
thing appears but a trlfong isamuracy', " 
and under other favorable circunsstanres, 
the court would not rastratu pre^iedings 
upon a security, pbtained wfaUe the busi¬ 
ness was depemog. Cooke v, Aelrec,' 


* 11. Generally, a bond, takUHi by 4 aolwiii^ 
citpr from thO: in .tbofirogrsss of a ^ 

cause, is a secnrityj^oiilyfoy.Wfaat may be 
foond,lastly’"duellbntaxation|ofthe bUL . 

^ 19.''Aft. a^nta.wurr contract wntA 





of tto r«Ntfideotial rela^too. ff.fielt* 
pk>y«d to tttiUt and chOuset to (K^'foY tbtt 
eitate to be itoldt'be must wntlraraw from' 
th« eonoexion, gapiut biqwelf^f^plt^aly 
at arm’s lengtb^d show, if Ifji^ntf^rt 
be questioned, that he has given the same 
advice f'>r tlie benefit of bis dient, as be 
would have done if the sale bad been to 
a third party< If employed as a general 
land agent) be is boiihd, if he purchase.'t 
any of the estates, in respect of which be 
is agent, to eutnniuuieate to his principal 
all the knowledge acquired by him as 
agent, of the real value of the estate* But 
the mere circumstance of bis being the 
attorney, does not prevent his entering in¬ 
to a valid agreement with bis client; and, 
therefore, a bill for specific performance 
having been dismissed by the Irish court 
>f Exchequer, apparently on the ground 
that the agreement was one between at¬ 
torney and client, the decision was revers¬ 
ed on appeal. Cane v. Lord Allen, 

2 Dow, 289,296,299- 

13. Where trust money was to be laid 
out in the purchase of lands in fee simple, 
to be conveyed to a father for life, remain¬ 
der m tail to bis first and other suns; the 
father purchased a leasehold interest, and 
obtained money from the trustees, out of 
the trust fund, to pdy for it, and after¬ 
wards leased part of the purchased pre¬ 
mises to the attorney, Wbd'KtilfAaged the 
purchase fur him, and bad notice of the 
misapplication of the trust money. This 
is a fraud in the attoi ley, who took ad¬ 
vantage of the situation of the father 
with respect to the property, and the son 
shall have tbe premises discharged of the 
lease. Pkaj/iyv. Peree, 3 Dow, 117. 

14. A solicitor takes a JDortgage of 
bis client’s estate in litigation, as a seen 
(ity for costs. This is a transaction which 
courts of justice will look at with great 
jealousy. Daly v. Kelijf, 4 Dow, 430. 

15. Graht (tf a leasehold intefest from 
client to attorney, a near relation, con- 
■iddratioithf moi)^ secured by bond after¬ 
wards released, and in-consideration of 
being indemaified from all costs, &c. if 
the (id* dhonld be impeached, the attor* 
n*y re-demising .0 (be clwnt at;il*nominaI 
rent, for the htef of tfifc client and his 
wife. This is not such d.dmIMk between 
attorney and cK^tv’ as cnii be Iftipeacib'ed 
by tbe next ^ kin oJf 1fl« clieni^ivho a^ 






'f*. yiS »■<? 


16 . 

to purchase frdtn^is wpilr 
ktiuii subsists. ■ Ibid, ’" 10. & B. 1^. - 
17* All dei^ngs betw^ attorai^t and • 
client are anxiously scrutioieed in equityv ^ 
in. otder to protect tbe client from bfo o*r4 
acts, done under the iiifiuence or ascen¬ 
dency, which an attorney acquiret over' 
him. idl'd, 1 B.dc B. lOfr 

18. An attorney, having himself|iis 
quality of banker to his client received 
money, which be has procured to be ad¬ 
vanced to such client, on mortgage of bis 
estates, by a term of years assigned, for . 
which he gives bis accountable receipts/ 
and from which be discharges himself by 
money actually paid to, and on account of 
the principal, and wuicb appears by ^ 
account settled and signed by both par<i 
ties, will yet not be allowed to charge the 
mortgaged estates with any sum, ultra 
what lias been actually advanced by the 
mortgagees in money, although he seeic 
to charge the estates with no larger sum 
than the express amount which the term 
is created to raise, and although there are 
unsatisfied judgments recovered by him 
against his cUent, outstanding at the time* 
when the mortgagor seeks to have the 
possession of tbe mortgaged premises de¬ 
livered up to him, such judgiuenU being 
held not to be tackable to the mortgages/ 
Sir IVatkin Laces v. Morgan, 

5 Price, 42. '. 

Morgan v. Sir W. Levies, 4 Dow, 29- 

19. The attorney not allowed to takd 

timber felled on the mortgaged estates ifs 
execution fur bis private debt, tbe timber 
being part of (he security of the tnort. 
gagee’s, and tbe produce goes in discharge* 
of the mortgage account. Ibid, 

20. Instruments, as bonds, will not, un-'. 

der such circumstances, be pemiitt^ ttf', 
stand as a charge on the mortgaged estates, 
akiioogh expressly made part of tbe cona 
sideratiun in the mortgage deed, unless H 
can be shewn that tbe consideraUon of 
such hoods have been actually paid-'^ 
money by tbe mortgagee to the inutV 
gagor. ^ Ibid> 

21. Under n decree foi an nccountot.. 
all trausa^iions between the parties, Umi' > 
rqurty.U' the cirenmstaoces develop^, 
the coursje of tke invesUgatiim appw ((k , 
warmnt it, will ^der that Wie 
^e«wi^r|jwer„ta^e 


qnietced in ti,andfia an anssfer recogiiis- nnd'nfi^ it ioMtaHy," * 
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mai^be tbafi attu* 

Wlljr fliSVAntf^ the attorni^, the mort- 
Erin, be ttidmitlllSd td redeem; or 
•itfMte tfae wixde mottgoge tirooejr had 
iaot bdth saticiiedt then n|)Oti paying 
irirbatl^ell not baVe been already paid. 
^BamoWood, contra. Sir fV. Leases 
Matgettf i Prite, *2. 


III. Soucttott) MiscmiDVCT dr. 

(a) Acting taithout Authority, 

1. Where the name of a plaintiff is 
kttaife Use of Urithout au'hurityy he must 
Mvcxtheless remain liable to the costs; 
but the solicitor will be ordered to repay 
feach plaintiff bis costs and expenses. 
Dmdta v. Dutuis, 2 Cox, 235. 

- S. If the name of a party is made use 
bf as a petitioner, by tlie solicitor, without 
hU knowledge, the par y raiiuot insist 
Upob it at the hearing, as a reason for not 
l^ing into the matter of the petitiou; the 

2 roi>er course is to move against the so* 
dimr 08 Ibr a misdemeanor: and the court 
intimated in this case, that if the party 
did not apply against the solicitor crimi- 
Ually, his affidavit would not be attended 
to. * Ex parte Stuckey, 2 Cox, 283. 

3. If a solicitor files a bill, without au* 
t)}ority IVom his client, the client may 
have the bill dismissed, and the solicitor 
will be ordered to reimburse him thw ex¬ 
penses occasioned by its being so filed. 
Tboogfa a general auUiority is sufficient 
ibr a solicitor to defend a suit) there 
hniust he a special authority to institute 
one, and puch authority mpst be-in writ- 
ifig. Wright-ViCastie, 3 Mer. 12. 

4. The names of persons made plains 
tiffs in a bUl, without their authority) or¬ 
dered to be struck olit with costs, to be 
.gjsid by ihe solicitor; their applicatioo, 
al^ they were apnrised of the fact, hav.^ 
lag been made without delay. WUstm v. 
Wdetm, I J. & W. 457. 

& Semble, that where persons have been 
inm pUHitiffs witbont their consent, and 
after tbe-fuct has come to their knowledge, 
have an^tiesced for f considerable peti^, 
their names will not, on their application, 
bastruck out of the hill. liid. 

; <i) BfHtA of JDuty, 

* aoScilsf refnses tn apipar 

WifiHa' iHifendaii^ at th<r''.h«arut£ 4^ 
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will beordered td pay all costs occasioneit 
by such N^sal, and of tlw application W 
the court. ,. Cooke v.fit^he id, 

■ M. lffVeB.lSS. • 

2. A'i^icitof, falselyropresenting that 
an injunction was granted; would be liable 
to damages, an indictment, and to be 
struck off the toll. Km^fon v. Eve, 

2 V. & B. 352. 

3. In e cause which has been much 
delayed, the court will hot, at the expense 
of further delay, relieve the plaintiff from 
the coDseqbences of the gross neglect of 
his solicitor. T»mer v. Turner, 

1 Wil. 474. 1 Swan. 156. 

IV. SoticiTOa's Accounts, 

(a) TajctAion ef. 

See also Tit. DANKaoercr, Vll.(«). ante, 

1. In a suit against an attorney, for 
the purpose of having his bills of costs 
on the plaintiff taxed, add for an injunc¬ 
tion against his proceeding at law in the 
mean time; defendants moved that the 
costs might be taxed as between attorney 
and client, but the court said that tbe 
rules of taxation of costs, as between at¬ 
torn jy and client, did not apply, when 
they appear in the court as party and 
party ih a cause; and that these costs, 
therefore, must be taxed as between party 
and party. Spelman v. Woodbine, 

1 Cox, 49* 

2. A solicitor ib the cause may move 

for an order to tax his uwn agent’s bill. 
Connery, Hake, 2 Cox, 173. 

3. The taxation of a solicitor's bill, in 
tlie House of Lords, is through recog. 
nizauce. Ex parte Wheeler^ 

3 V. & B. 22. 

4. The court of Cbancrj^ has not ju¬ 

risdiction to order the taxation of a solici¬ 
tor’s bill of Costs for obUdning an act of' 
Parliament, there heibg a difference bp< 
tween tbe Costs of soliciting a hill, which 
any one may do, and the costs of an op- 
peu to the Uoute of Lords. Ex parte 
Wheeler, 3 B. 21. 

A. Tfae.cottrt will not direct the taxation 
of a solicitor’s bill, after payment and 
limg .aCquiescenes^ wideas.-there are very 
gross chiu’ges, and disitibctty pointed ou4 
and tbrnfore, whm 4 hood was given, abd 
the mob^ pm ubdib' a jiidgmcbt Upon 
taktttioa was refused, though 
f thn^..ffarii^ hut not' 
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iitoouating to fraud. PUndenleeth v. 
Fraser., - 3V'.& 13.174. 

6. TTie tmtt of Chanwry has no juri«> 
diction to order the taxation ot n solicitor’s 
bill of costs, it>r business done in a cause 
in the court of Great Sessions in Wales, 
where tliere is no detention of title deeds, 
nor any other matter besides coats in dis¬ 
pute. Ex parte Partridge, 

2 Mer. 500. 

7- A solicitor will not be allowed to 
interpose the payment of his ImU oI' costs 
by a trustee or e.xecutor, between hinisclt 
and the i]hc trust, when he was 

at the time aware that the person paying 
Svas only trustee ■, and the cestuis ijue trust, 
whose tniids are to bear the. expenses 
of the suit, have a right to the use «>f the 
name of tiieir trustees and executors, 
f.',iving them proper indemnity, to uhtain 
it taxation of tlie S 'licilor's bill; and a 
release to llie executors cannot avail 
ngainst the nght ot the party to have tlie 
bill ia.\ed under the statute. Hazard v. 
Eune, 3 Mer. 285- 

8, Pending an order for the ta.xation of 
B soHciior’s hill, and staying procccdiiigs 
a; hiw nil the report was made, the soh- 
viuir died; and no measures having been 
tak'-n fur continuing the ta.xation, his ad- 
iaiiuslrult ix, proceeding at law against the 
cheiiT. was held not to have committed a 
coiUefiipU llonlditck v. Houldkck, 

1 Swan. 58. 1 Wil. 17* 

p. Solicitor’s bill for superseding a 
co.iiims>.iori of banhmptcy was filed and 
■afterwards referred to the Master for tax- 
. af'on; if more than one-sixth is taken 
otf by the taxation from ilie bill, as de¬ 
livered to tbe Master, the soliritor must 
pay tbe C /sts of taxation. Ex parte 
Hea/hcnray, 9 Mad. 329. 

See also Ex parte Inman, Buck, 129. 

10. WheoevtsHtems in a solicitor's bill 
of costs would be properly taxable, if the 
iacts alleged by tbe soliritor were true, 
.and tbe items are deducted because be has 
not estaHlislied these facts, the Amount 
sHH reckon as a deduction in the question 
of costs of taxation ; therefore, where 
-items were charged in, respect of the de> 
•fet'ee M a third person at the ptaintifi'’s 
request, and the sohcitor not showiri'g 
that be was employed m 'sudb defence by 
the plaiotW, the items were tUack^ut: 
held, that such items «r#rs to helcoibpitted 
•maottg tbededactiotti^' ths (nitposenf; 
detenmningiupou whotti ^hs eostsetf^iil^ 

5 ftisd. io, ' 


11. A party, who by agree^en^^has 
paid the bill of costs of another 
cannot apply for a taxation, t^mg^ord 

V. A^off, 1J.&W*29I- 

12. A settlemeht of a bill of costs, 
during the continuance pf the suit, while 
the client has no professional adviser ex¬ 
cept tlic solicitor himself, is not a bar to 
its taxation. Crosslev v, Parker, 

1 J. & W, 460. 

13. Cha-'-ges by a country solicitor for 

attending the cause in London, are to be 
allowed in some cases, but tbe circum¬ 
stance of their being undertaken by the 
dime lion of the client is not alone a suffi¬ 
cient ground for allowing them, as the 
solicitor himself is better able to judge 
of Iheir necessity. Ibid. 

14. Solicitor’s bill of costs for business 
done wbu1I}ii.in the bouse of Lords, cannot 
be 1 eferred for taxation, the officer of the 
court having no means to enable him to 
lax such a bill. irUiiams v. Odell, 

4 Price, 279. 

(5) Tf^lien opened and relieccd against. 

1. Objection on appeal against a decree 

made in 1812, that it order^ puymentof a 
sum found due and directed to be paid with 
interest by a decree made in 17bb* on the 
foot of accounts settled 1756' and 1761, 
between attorney and client, in which the 
attorney charged interest upon interest, 
With interest upon the consolidated sum 
from 1766 to 1812; that .sum acknow¬ 
ledged by the objecting party, by solemn 
deed in 1783, to be due with interest; held 
that tlie objection came loo late, though 
if it huu been recently made for the pur¬ 
pose of opening the accounts, it could 
imrdly have fail^ of being effectual. Roste 
V. Sterling, 4 Dow, 442. 

2. Where an attorney procured nimiey 

from others, fur his client, on mortgage, 
and had dealings on his own account with 
his client, ordered first a separate accoui.t 
to be taken between the client and mori- 
gageM, and then a general account beUseen 
the attorney aul client. Morgan v. 
Sir Watkin Leslies, 4 Dow, 29 u 

iStr fFedkin Lmes ▼* M^gan, 

5 Pricey 42. 

3. Settlement of accounts bkween 
solicitor and dlent not cohcluaive^ the 
iwtureof tjb^conneetion qx^ting tb% 

operaticij 

rule 

HHH 
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Itvtred up and a note given fur tbe 
balanre, will be rei-opcned at a very con¬ 
siderable distance of time after such settle- 
tnent, where the parties stand in the rela* 
live situation to each other of solicitor 
and cUeiit, agent and principal, and 
where the balance is in favor of the for¬ 
mer. Ibid. 

4. On taking such re-opened accounts 
before Uie Depuiy-llemenibntncer, it will 
not be. suflicieut, between such panics, 
that bonds arc pioductd in evidence to 
prove that the debt for which they were 
executed, existed; and the obligee will be 
requited to give evidence ot the actual pay¬ 
ment in money of the . fuii consideration 
expressed. But in a case ot so great 
length of lime, the party will be allowed 
to make oath of the existence of any 
voucher which may not heiortlicoiniiig 
Oil re-opening such accounts. Jbid. 


V. Ijek rott Cosw. 

1. An order was obtained, establishing 
the solicitor's lien for costs, upon asseis 
appropriated to the client, but subject to 
tecupnga debt which was afterwards paid 
by the real estate of the testator, 'i bis 
order was reversed, being inconsistent 
with the decrees in the cause. 

Tavhr v. Pophmn, 1 ,. y 

Monkey. Tailor, S 

2. In equity, where costs may be due 
to bofb pai ties, and sums to be paid to 
each, the dciiiunds of both parties are 
arranged aecojrding to tiieir equities, and 
the lien of the solicitor is only upon the 
balance under such arrangement. Ibid. 

3. In bankiuptcy, as m a cause, the 
,court does not inieipose the lien of the 
solicitor further than upon the clear ba¬ 
lance, which is the result of the equity 
between the parties. Ex parie lihodes, 

la Ves. 541. 

4. An agent in town has alien upon the 
pupeis in his hands fur what is due to him, 
as agent in tbe cause, from the solicitor 
in the cooolry. fFard v. Hcpple, 

15 Ves. 297. 

5. Attorney has. a general lien on 
papers }n his possession; and such lien 
is li'nhed foihe -uccasion un which' papers 
were delivered^ otijy upon special agree- 

Ef parte Sterliitfii, 

W:-.. , ■_ 

6 . til jgla- 

,cikl . cciiilmti, «r taf-w'' foc' liie 


paymeat pf costs, he loses his lien on the 
papers. Cwaell v. Simpson, 

l6 Ves. 275. 

7. It is the established rule of lien, 
and the practice, that the attorney may 
give notice to the defendant not to pay 
over money, under a decree or judgment, 
without satisfying his costs. )bid. 

16 Ves. 281. 

8. Deeds deliveied to a solicitor for a 

particular put pose, and. after that had 
failed, permitted to remain in his hands, 
will be subject to the general lien. Ex 
parte Emberton, 18 Ves. 282. 

9. An attorney's general lien docs not 

extend Ip the original will of his client; 
and he cannot lelube to produce it for the 
purpose of establisHing the character of 
all persons claiming under it, Oiorprs 
V. Georges. 1S ^''es. ‘..’.q t. 

I 10, A solicitor is hound to pioduce the 
papers of his client, lor him, or, m cr e of 
his bankniptcy, for his assignees, (though 
not employed by them in the cuose,) lor 
the purpose of which such solicitor r«w 
ceived them; but lie muy refuse, wiihoiit 
puyment, to part with them, or proiiuce 
them in any other matter. i{os.s v. 
Laiighten, - 1 V. & 11. 3^9. 

11. A solicitor refusing to piociedin 

a cause, and having possession of the pa¬ 
pers, nolwithstaiiding his lien for costs, 
must allow the new solicitor to see them 
at all reasonable limes, and must himself 
attend with them before the Mastir, or 
sull’er the new solicitor to have tliem for 
that purpose. A solicitor cannot, by vir¬ 
tue of his lien, prevent the king’s subject 
from obtaining justice. Cotnmvrell v. 
Eoyntov, 1 bwan. 1. 

12. The court will not order the per 
sonal representative of a deceased solicitor 
to deliver the papers in the cause to an¬ 
other solicitor, without payment, or secu¬ 
rity for payment, of the solicitor’s bill. 
Seuible, that the summary jurisdiction of 
tbe court extends to the representatives of 
a soiicAur. Ret^eam v. Soaerbj, 

J Wil. 96 . 

- * 1 Swan. 84. 

^ 13. Where an execufriz having an an- 

*nuity under the wil], was indebted to tbe 
estate, the court held that the solicitor 
had lien for his taxed costs upon any 
paymeitt of the^nimUy to which the exe¬ 
cutrix dai^t be ^titled alter payment df 
what was diie by ler to the estati. A'Am- 
: mr v. Spea, '• :, -8 Mad. 244i.- 

I '''^14. SansMe, ^ 'lilticEor has m 
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on 8 fund decreed to Iris client, beyond 
bis costs in that suit. Lam v. Church, 

4 Mad. 391 . 

15. A solicitor has a lien upon costs 
ordered to be paid to his client personally 
upon n petition in bankruptcy, altiiougb 
there He no fund in court; nor can the 
client release the benefit of the «>rder to 
the prejudice of the solicitor. Ex parte 
Bryant, 1 Rlad. 49. 2 Rose, 237. 

16. The lien of a solicitor for his costs 
is upon the balance between the parties. 


Shine v. Gough, 2 B. & B. 34. 

17 . Wbeie the town agents of a coun¬ 
try solicitor (since a bankrupt), bad re¬ 
ceived papers from him belonging to bis 
client, lor the purposes of the client's busi- 
ness, they have a lien on them as against* 
the client nr his assignees, fur the ainount 
of inoitey due from him to the solicitor, 
and from the solicitor to them on account 
of business done in the cause. Bray v, 
Hine, B Price, 203* 


STATUTE. 


I. CoxsTKUCTioM OR Operation of. 

1. General words in a statute must rc; 

reive a general construction, unless the.'e 
is in the statute itself some groiuul for li¬ 
miting and restraining their meaning by 
reasonable construction, not by arbitrary 
addiiioi, or retrenchment. Btcliford v. 
II ade, 17 Vts. 91 . 

2. The preamble of an act of JHulia- 
n> •<!, though it may assi-tl ambiguous 
w.uda, cuunut coulrol a clear «nd express 
taaitmeut. hees v. Summcrss;iU, 

17 Ves.508. 

3. The. construction of acts restraining 

alienation, must be the same in courts of 
law end equity; but tiicre may be a pecu¬ 
liar principle which thecouit of Chan¬ 
cery will apply to »he acts, though it 
agrees in the construcLiou with the court 
of bw. Davit v. 7'he Duke of Maribch 
rough, 2 Swan. 133. 

4. \Vhere a general act of Parliament 
confers iiu'^iuniiies which expressly ex¬ 
empt certain perrons irom the efiect and 
operation of its provUious, it excludes alt 


exemptions to which the subject might 
have been before entitled at common law; 
expressio uiiius est exclusio altn ius. War- 
dm of St. Paul's v. The Dean oj 5f, 
Paul's, 4 Price, 65. 

5. Courts of Equity acknowledge 
dibliuction between acts of Paiiiament, 
denying legal elfcet to instruments, as tbe 
act fur enrolling bargains and sales, and 
the registry act (7 Anne, c. 20); and 
acts declaring instruments void to ail 
inicnts and purposes, as the annuily and 
the ship-registry acts. Mutwilhstanding 
the lormer, the conscience of party is 
bound by the contract Davis v. The 
Earl of Slrathtiwre, ]6 V'^es. 428. 

6, Effect of a piivale act of Parlia¬ 
ment, declaring an estate vested in trus¬ 
tees and their heirs m trust to sell, dis¬ 
charged fro,II a trust of scUlement, di¬ 
vests the legal fee outstanding under a 
prior settlement. BuUock v. Tladgute, 

1 V'. 3c B. 471 . 

See also Hansard v Kmeys, 

2 Wil. lOti. 
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I. Interest or. 

(fl) IVhm commencing. 

1. Testator, after devising lands to uses 
in strict settlement, gives the re-tidue of 
bis personalty to be invested in lands to 
be settled to tbe same uses; the tenant 
for life is not entitled to the interest of 
tbe residue till one year from tbe testai- 
t(»f$ dsitb. y. M^mt, 

•’i'-'.' .-.I'A-AW. 504. 









2 . The. geqeral n^e fi^ng the e^d «>£ 
the fiitvy^er fietbe period at which the 
erijo|Doent c^' the tenant for life U to cotn-> 
in«,^e it not he departed froin» unless 
it appears that the testator’s inteotinn is 
it)coQ»patil>lg,.'|^>tb it. . Ibid. 

S. Tenant for life of a residue is not 
ertiitled to the enjoyir.ent of the interest 
until a year after the testator’s death, as 
it' is a'legal presumption that until the 
end of tiM.year the residue cannpt he 
ascertained* Stott v. JioUingworlht 

3 Mad. 161 . 

(4) Extent of, 

1 . Certain estates by marriage settle¬ 
ment were limited to I. B. for life, ri*- 
mainder to W. B. for life, remainder to 

I. fi. in fee: insurance money paid to 

r. B., in respect of houses on the estate 
burnt down, was invested by him in his 
name; I. B. afterwards cjvises the estate ] 
to 1. & W. in fee, and his personal estate 
to W. B. and dies: W. B. applies part of 
the insurance money in repairing another 
house upou the estate, and then dies, hav¬ 
ing by his will described the unapplied 1 
part of the fund as part of, and belonging 
to dfefe real estate of bis brother I. B.: 
held that the insurance money formed 
part of the real estate of I. B.; and that 
I &\V. were entitled to the unappfied part 
of it, but not to that expended by W. B., 
as it was laid out for the purpose to which 
it wHf originally destined, the ameliora¬ 
tion of the real estate. Noiris v. Har¬ 
rison, 2 Mad. 268 . 

2 . The purchaser of a life interest in 
stock, sold before a Master, is entitled to 
a dividend becoming due on the day fol¬ 
lowing the sale. Anson v, T-wogood, 

1 1 W. 637. 

S. It is error in a decree to direct the 
surplus money after a sale to be paid to a 
teiiant for life. Lightiatne v, Swi/f, 

2B. dcB.2I2. 

II. CoNTRIDUTIOjrTolKCUMBBAVCKS, 

AKD CHARGIKU EXORRUATIMO 

THE Estate, 

Where e leasehold es^te tor lives 
^Settled upop husband for life, re- 
miuadtf la the wife for life, with remam- 
dbteto tba phSdjfeiii ihe lMfebaad^ating 

' vmmd har;(Hi^EK life, fe to 

b^fMlMliiCrsd «• 

f 0 smmee>y^ i £deo, 453. 


Where- a trust was created for the 
payment of ingumbrances out of the 
rents and profits of real estate, part of 
which, being subject to the arrears of a 
rent charge to the crowp, was discharged 
by a privy seal, provided ;63000 be paid, 
as therein mentioned, for securing which 
a term was created by *ct of Parliament : 
held that this was a debt afl'eciing the 
estate, and not within the trusts of the 
deed, and tlierefora that the tenants for 
life must keep dowm the interest. Earl 
Peterborovgh v. Movdauat, 

1 Eden. 474 . 

3. A lease for lives, bequeathed to tes¬ 
tator’s wife for life, with remainders over, 
and the wife, who was the last life, paid 
a fine for the renewal, such was held to be 
a charge npon the estate, the remainder¬ 
men taking the chance of its being bene¬ 
ficial. Adderliy v. Clavtrvig, 

2 Cox, * 97 . 

4. Contribution of the tenant for life 
to tiic fine on renewal of a lease, is in 
proportion to bis enjoyment; not, as 
formerly, one third; nor, as upon a mort¬ 
gage, confined to keeping down the inter¬ 
est. Allan V. Backhouse, 

* 2 V. & B. 65 . 

5. Wife having bad an estate wdiich 

had been devised to her in fee liefore her 
marriage, subject to a mortgage, the 
husband and wife arc nut bound to keep 
down the interest of the mortgage during 
the wife’s life, but tbeanear of inteiest 
becomes at her death principal, and a 
charge on the estate. But after her death, 
the husband, tenant for hie by tlie cur¬ 
tesy, is bound to keep down the interest.- 
JiusQombe V. Hare, 6 Dow, 21. 

6 . Where a term for years, was, by a* 

settlement, vested in trustees to raise, by' 
sale or mortgage, money to discharge the- 
debts of the tenant for life, who soon after 
with his own money pays the debts, 
without taking assignments of the secu¬ 
rities ; a mortgage of this terra by the 
trusteesf several years after, by the direc¬ 
tion of the tenant for life, was held to be 
a due execution of the trust. Redhigloit 
V. Jiedingtonf ] B. & B> 131. 

7. The tenant for life has, during l:ds 

whole life, E right tol call for an exEcution. 
• of the trust, to stand in the place of' 
crediturs. Ibid, 

8 . on eX}Nfe 8 s d^taralioo of lha 

tr|nnt fer life tocfeitie, it cannot hepre<i 
Uittae 4 i bemg'^dld bj; 

|!bita, from bo atslgumeat of libc secoiitiea 
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being taken, or ffom length of tfme, 
tiiai he intend^ to exouefate the estate. 

Ibid. 

9 . It will not be presumed, frona a 
tenant for life paying off a charge, that 
he meant to exonerate the estate. 

1 B. & B. 141. 

10. It is not necessary for a tenant 

for life, in order to keep alive a charge on 
the estate, which he had paid off, to take 
an assignment from the creditors of their 
seruriiies. Jbid, 1 B. & 6. 142. 

11. The presumption that a tenant for 

life did not mean by paying of debts to 
txmienitt, the esttie, may be rebutted and 
di^piuvcd. Jbid, 

III. CusTOBY OF Title deeds. 

l. Title deeds will be delivered out of 
conrt to tenant for life, except when 
brnngiii into court under an cider for safe 


custody. Wd^ v. Lord Lymn^my 

t Eden, 

t. Setnble, a bill dhes not lie hy.ll, 
purchaser from a contingent remaihd^ 
man, for an inspection of title*deeds ih 
the haods of tenant for life. Ndelv. 
IVatd, 1 Mad. S23. 

IV. PaODCCTlON OP CESTUl QtfE VIE. 

1. Upon petitionunderthestat.6 Anne, 
c. 18, by the owner of an estate held by 
a tenant, under a lease for lives, and sup¬ 
ported by an affidavit as to belief that the 
cestui que vie was dead, the court ordered 
the tenant to produce the cestui que vie 
before two persons named in the order, at 
the porch of the paiish church, where 
the estate was situate, on a day and hour 
mentioned, which was a fortnight after the 
making the order. Ex parte Sir Join St, 
Auhifn^ 2 Cox, 373. 


TENANT JN TAIL. 


1. A prison may be tenant in tail, after 
}'''ssitii!ity of issue extinct, of an estate in 
{!o^^ps^il)o, remainder, or reversion. 

ff 'hHams V. fVilliams, Jo Ves. 423. 

2. Qttffw entail of an estate for lives 

mac be barred by release, Alandi/ v. 
J'/alters, l6V'es. 313. 

3. Whether there is an obligation on 
an infant, tenant in tail, to keep down the 
interest of incumbrances out of the rents 
and profits of the estate, is a question 
which can be agitated by a reversioner or 


remainderman only; and therefore where 
such tenant in tail, on coming of age, suf. 
fered a recovery, and resettled the estate, 
there was no party to raise the question. 
Bertie v. /.ore? Abingdon, 3 Mer. 560. 

4. A tenant in tail is not obliged to 
keep down the interest on a charge aL 
feeling the estate; but should be do so 
Ills personal representative will not be al¬ 
lowed it out of the estate, liedington v. 
Jtcuiuglott, 1 B. 6c B. 143. 


TIME. 


I. Time (how computed.) 

1. Our law r^ts the fracUon of a 

day more generally than the civil law 
does; there is no generalVule, in comput¬ 
ing time from the event, that the day of 
the event happe'ling should be exclusive 
or inclusive, it depends upon the reason 
of the thing or circumstanm rf the case. 
Lester v. Garland, 15 248, 257. 

2. The day on which'the iabere is ex~ 

eeuted on an eviction under the ejectment 
statutes for U not 


to be included in the calculation of the 
six months given to the tenant to re¬ 
deem, JJawiwg V. Joxall, 

1 B. & B. 193., 

3. Where a right would be divested, or 
a forfeiture incurred by including the day 
of the act done, the computatioD will be 
made exclusive of iu Ibid, 

1 fi.& B. 190, 

4. The six months given to tehanU 
evicted under the Irish ejectment alatutm 
for nom^yflfient of mut, to redeem^ am 

caleMdwjttonUia^ Jj^l^ t S, dt Bi, 199* 

' . 'S, ^ ' ' ' 
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I. Title to, and iilriin of ciaims 

BETWEEN BECIUK AND TICAR. 

1 . The stathte of 32 lien. 8 , is silent 

M to the manner in which d person must 
make out bu right to tithes against the 
church, or patentees stauding in the pUce 
of the church; it only prot ides for the as- 
Burance Aiid recovery of them, like temporal 
possessions in the King’s >* 01111 . Fanshtai 
V. Kotheratn, I Eden, S9S. 

2. A vnear, founding his claim to agist¬ 
ment tithe, by showing that lie alone has 
tafc^n the other small tithes, held to have 
nOide out his title t(» that tithe, although 
never, till of late, received or demanded 
By him or fait pro^cessors, and ^though 
»*aheieDt times the crown bademtveyed 
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does not ex vi trrmtni necessarily mean or 
cover titlie of agistment, unless peicep- 
tion be proved.—Wood, B. dmenttente. 
Bt/am V. Booth, 2 Price, 231. 

3. A vicar proving perception ol small 
tithes, (where the crown and those claim¬ 
ing under it, hdveiie\ei received or oealt 
with other tithes than those oi corn and 
grain,) held entitled to demand tithes of 
agistment, turnips and potatoes; although 
such tithes have never before hten receiv¬ 
ed by his piedecessors; and that although 
the documentary evidence adduced in sup- 
poit ot the vicai’s claim lefer to “ small 
uthes” and not ** all small tithts”, ami al- 
ihongh It appear that a peusioiioi poition 
IS pavable out of the vicaiage to tbt >u- 
peiior. Senible, there must be an cxpiess 
grant of smh small tithes to the n),i!f>- 
piiator, or an express exemption 01 then 
out ol the vicaiage, or an uciual pciiej)- 
tion ol iheiii by other persons, piovcH to 
tak« away the Mcar’s light. Kfinaott 
\. IVutum, 2 I'lice, 2 j0(«i. 

4 1 ndowmeiit produieii, showing the 
i vuar.ige t\pi( ssl^ endowed of ba^, is not 
siilluiti't, without usage, to suppoit a b'll 
a„< in<-l e\ idi m e ui an immeiiioi lal money 
iia^nient to tl e lectoi, in l.eii ot coin and 
liaj. JManbij ^. ( uitii, 2 l^iice, 2i>l. 

3. A pai in lar and mu ute t numera¬ 
tion ol the several aiticlesoi endowiiunt 
in the instrument, does not puiluae the 
vKur's tight to other small tithes not 
iiieiitio.Kd therein. lUd. 

6 . (iiaiit fioin the crown, subsequent 

to endowment, ot land-, including 111 the 
geneial woids, all the ttthes, ^c., not 
suihcient to ovcituiii the vicui’s light, 
without pioof of perception. Jbid. 

7 . Ihe lessee of a rector, lo whose 
lease there is an exception of vanoujs small 
tubes, nommatm, and of all the' tubes 
belonging to the vicar, is not entitled to 
tube of .potatoes, although he has always 
leceived some of the small tubes in kind, 
not mentioned 111 the lease spccto/tur, either 
as demised or excepted, and particulaily 
for geese and pigs; his geneial right being 
abridged by the operation of the particular 
exceptions in the lease, which was held 
to cariy the ^hes of articles of modern 
introduction to tlie vidar, for that it was 
<not to be inferred from the lessee of tba 
l^rector baviog received certam articles of 
wmidl'iithatfiat'*.is totuled to take 
%tha of potatoes, sTtbougfa the vicar was 
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Bot entUled 'to all,the small tithes, not* h^ 13. Usage is the bmad ground of ptt*' 
enjoyed the tithe in dispute* Cunliffe v, sumptinii iu favor of the vicar's endcw- 

Tuylor^ 2 Price, 3C9. inent; and jf there be an endowment, in 

8 . 'Phe ecclesiastical surveys aided by proof, expressing of what tithes his vicar* 
perception of small tithes, though not of age shall l;e endowed, if any tithes re* 
all, will give a vicar a right to tithes of ceived by the vicar Ire not among tbenii 
articles of modern introduction, igainst a suhseqiient endowment will ^ pre* 
the lessee of the rector. ibid. sutiied, IVdliams v. trice, 

g. Kvidonce of retainer only is not suf- 4 Piice, 15t). Dan. 13. 

ficiently strengthened to support a prc- l 6 . A vicar claiming tithe,of bay may 
sumption of a grant of tithes, by its establi»li bis right by sullicient pioof of 
being shewn that a former impropriator perception duiing livjng memory, where 
had declared tlie lands in question to be none can le shown to have been enjoyed 
exempt from the payment of tithes, or by the rector, although his endowment 
by instances of exception of the tithes, aciua'’y negative his right to that tithe 
in leasts by the impropriate rector, expressly, and state it to belong to the 
Meade v. Norbvrv, 2 Price, 338. rector, on the presumption of u suhse* 

10 . Tilt wOld “ gardens'* in an endow- quent endowment, v.hich the couit is 
metil, will not give u vicar the tithe of bound to adopt, tartans v. Bellamy, 
.irocles of modern introduction, although 4 Price, l^C.- 

they might have been originally usually 17. Perception by means of a compo* 

grown only in guldens. IVdhanis v. trice, sition, which has always been understood 

4 Price, 135. Dan. 13. by the partie.s to have been paid for lithe 

If, “IS a word explicable hay, is as strong evidence as if it had 

only by tbe usage shewn to have been been paid in kind. llAd, 

established under It. Ibid. J 8 . Perception of tithes by a vicar 

12 . The word “ ctf/ri/ffg-i’,” in an endow- for any considerable number of years, 
m nr, Will not per se give the vicar the where Us inception cannot be shown, if 
tithe of all articles originally grown iu it is not met by proof of perception by 
curiifa:\e.'i. Ibid. the lector, or any other person, is a suf. 

1.3. A rector, claiming lithe of seeds ficient proof of usage to ground a pre* 
ag.unsi a vicar endowed of all small tithes sumption of perception long anterior, and 
except hay, on the ground of a presump- of its having lieen founded on an endow- 
lion < hat, us the former had had perception ment; nor will the court grant the rector 
of the tithe of seeds, notwithstanding the an issue in such a case. JM, 

terms of the endow lent of the latter, ip. It is not sudicient that a vicar^ 
who had also bad immemorial perception who rests his case on presumption of an 
of the tithe of corn of certain lands, endowment from evidence of perception, 
vltra his endowment, an ancient exchange prove that he has received tbe tithes 
must be presumed of vicarial for rectorial claimed r om the rest of the parish gene- 
tithes— wir, be held to strict proof of his rally, and even from part of the district 
title to the tithes sought; and he must in which the defendant's lands are situate, 
•bow by satisfactory evidence that the unless he carry it to the parts Car which 
vicar has granted Ihetn back to him, or tbe exemption is claimed by the defence; 
made the alleged exchange. Nor is bis and tbe vicar not doing so, proof on the 
percpption of the tithe in question avail- part of the defendants, that no tithe has 
able against perception by. the vicar; if ever been paid for their lands, will entitle 
tbe subject matter of dispute be* one of them to an issue. Armstrong Jleviitf 
those which were formerly doubtful, as to 4 l*rice,. 2 l 6 . > 

their being a rectoHal or vdcarial tithe. 20 . Nor will tbe ecclesiastical survey 
Dorman V.. Curry, 4 Price, tOp. (stating tbe vicar to he endlled to ti&e- 

14. Nor can the rector insist on an liay in the parish generally), nupply the 
issue in stwb a case; for no presumption ahsence of proof of perception h'uait..t^ 
will be raised.in .bisfavof;^|fecause lie is particular lands. Ibid,. 

in the situation of a daiount, contesting 21 . Clear documentary evidence of tbe 
his own^granf, and has ctoibed the vlcai-, existence of Ah erclesiasti^i^Tecioi/ ia 
whom be has endotved, with bis inherent ] soppottof aiector’s lUlet Aadvfuniof. af« 
comt^-law,riglft,. ^ base ] 

•as dhinthtted AUK Uii,' bd(l#ff«ii^4« AAitit to ve|<alJHih#i 
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8g^st perception by the patron of 
the adrowsoo, who also by documentary 
evidence-proved hiiiiBeh' entitled to a sum 
of money, in respect of the tithes arising 
within the parish, and a gpiteral non-per¬ 
ception of tithes by any i‘o; mer ecclesias¬ 
tical rector- Botdton v. Richards, 

5 IVice, 480. 

22. The rector’s right in sre!! u ru'-e, 

tstublisbed by mere piool of the existence 
of the rectory, of his being de Jure and 
cfe/octo rector by presentation, A;c., and 
therefore entitled at common law, and by 
inference from the ancient vakiation of 
the rectory as proved by the oio ^urvrvs 
and other documents being shewn to be 
much larger than the conttMiiporary vnlua- 
tion of the adverse right to tiie tuiies 
claimed by the defendant, (on which proof 
the court held the adverse claimant to bn 
a portifloist); although there was no ev. 
dence given of the extent of the chtinis 
en either side, in respect of the [uriiniiar 
tithes demanded by each. J(iid. | 

23. An old grant from the crown, of 
grain, hay, - and herbage, not shewn to 
have been acted upon, and under which 
no enjoy nient or perception of the specific 
tithe claimed, (agistment), was proved, 

, held not to be sndicieut proof of a title ui 
a person claiming under the grant»% to 
the tithe of agistment. Wood, B, dissen- 
isatt. Scott V. Laxtson, 

7 Puce, 267 . 

24. Whether a tithe be great or small 

i> determined by the nature of it, and nut 
by the mode or place of cultivation, or 
the use to which it is applied; and there- 
fore the tithes of beans and peas, though 
gMfaered green by the hand for the fond 
of man, are great tithe, and included 
imder the term dednue garbarum. Sims 
V, JBennett, l £dcn, 382. 

:il. What THINGS ARE OR ARE NOT 
TlTH EARLE. 

1. All account of tithes decreed as to 
|wo |wr of new stones added to an ur- 
cicutennirmiU rebuilt. Maniy v.Tajlor, 

, . 3V.&B.71. 

. Si,. Ag^simeot tithe is not claimable 
fftf aftir paatura, where the lands have 
ii^' inawB the aame year, and paid 
ijij^ BattAdoe v. Smmemh^ 
cV; Mad. 12; 

■ 


family oi the. grower are titbeable; bat 
whether green peas so consumed, nr sheep 
eaten in the family of the feeder are titlie* 
able—QttflPre. WUHamson v. Lotd Lout* 
dale, 5 Price, 25. Dali. 49. 

4. Semble, a farmer claiming exemp* 

tioD, under the custom, from tithes for 
green-cut fond, applied for foddering hus¬ 
bandry horses, must shew that such 
horses were bonaJide used in husbandry, 
and that he had no other sustenance of 
any sort fur them on bis farm, Stevens 
V. Aldridge, 5 Price, 334. 

5. I.urtrne, tares, clover, and other 
arliheial grasses, cut green, and given 
severed, to husbandry linises and cattle 
employed on the farm, on which they are 
grown, are not exempt by general custom 
from tbe render of tithes, unless, the 
farmer have no other fodder or sustenance 
of any sort on tbe farm, on wbieh suc'i 
iiorses and cattle may be &u‘ isled, 
without necessarily having recourse to 
such green food. 

Dorman v. Sears, 6 Price, 338. 

a. C. Dorman V. Currey, Dan. 194, ■ 

III. Exemption or discharge rnoM. 
(a) Generally. 

1. At common law, no man could avail 
lumseli of a discharge from tithes by grant, 
but Ijy producing it. I'anshaw Rollier- 
am, 1 £den, 295. 

{b) Prescription in non decimando, 

1. There cannot be prescription in non 

devimando, against a lay impropriatorj 
but it is not neccs-sary to produce tbe deed 
of severance, it is suflicient to shew that 
it existed; and where defendant, arid those 
under whom he claimed, had been in 
the pernaitcy of the tithes upwards of one 
hundred and thirty years, during which 
the tithes bad been bought and conveyed 
many times, a bill by impropriator was 
dismissed with costs. Fanshav) v. Jla* 
theram, 1 Eden, 276. 

2. To a bill 'for tithes, even by a lay 

irnprepriator, preaeription m non decmMnf 
do, or presumption from mere retainer 
without colo^ ^ title, is no defence, and 
will not be Mt to law. Btmey v. Har* 
oey, ' IZVes. 119. 

. 3 . Where no tithea have bttn paid, n 
ti|la, ffltta|ded.^ipn the mete oon-paymeot, 
is 

Ssn^. wahiii&l* 
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-<ind cannot be maintained. Evidence of 
.iength of posse-isioii the Court can pay 
no regard to,/()r the possession nnblhuve 
heei) unlawful, and the court is bound to 
decree in favor of tlic coniniou right. 
No presumption can be admitted to biip- 
port a mere simple prcscrijttion in non 
decimando; but there is an essential dis¬ 
tinction between a claim, I'ounded on 
mere non-payment, and a claim supfiort- 
«d by evidence of actual enjoviuenl oi 'Jie 
pernancy ot the tithes. In the l<itl"r 
case, the title not bemg :implj unlawlnl, 
long possession is evidence of tlie title, 
and the rule appli s as well to lay as spiri¬ 
tual rectors; thercfoic. a plea of title, 
from mere length of possession, to a bill tor 
tithes, was overinletl. IJcul/icutr v. .'//- 
<ir/i’gc, i Mad. C3(>. 

4 .. A gram of the tithes of land will 
not he presumed from long noii-payineni, 
although the lands be sbewii to liutebccn 
mice in t'le possession of a foimei- iit 3 ' iin- 
ji.ojirialor, iniltss fome evidence ot the 
e\is!.< ice ol a grant be oiiueci, or eiiioy- 
nieiit rd' llic- tithes be shevni by at Ic’.st 


5. The objection to a eompotkitiod ii||[ 
being pre'iiiiied from usage, is fouodi^ dft 
tlio ii'HMni nnUamtetnput ocenrrit eecltdef» 
Ward V. S/irpherd, 3 Price, 6()7»- 

6. To make out a defence to a bill for 
titlies of a composition real, it is not 
enough to shew that tl'O same money- 
payment has been constantly received in 
satisi'actioti ot the tithes, for a consider¬ 
able iieriod before the I3ih Eliz.; but evi¬ 
dence must be given of the existence of 
an agiecineiit in writing, and that it was 
made, lienvccn all the proper parties iu. 
tcresled. * lioineti v. ShrJJington, 

4 Price, 1 41. Dan. 10. 

7 . A composition real or grant pf 
tithes made hy a vicar to the lord of a 

j manor, in consideration of his hnd'ng a 
priest to oliiciate in a chapel, &c., pfivi- 
ously to tlie 3'2d Hen. 8. c. 7> and sup- 
l>orted by evidence of constant percep¬ 
tion, and compliance with the conditidfis 
on which It was made, held to be valid^ 

Ridicij V. mtorci/f 1 Dan. 157« 

{n) /Ilotment under Jndosurc Act. 


8* 'ibaig like iirli.al j.e-n iiKy, m’ a 
dfaiing With the tilhci a-s ow ner. Mtadr 

Kiuurr, 2 L’lue, 3JS. 

(c) Cim;,'>!-'.doii, raiL 

1. In order to eslaldnli 0 real compe- 
siU‘>n f<'r liihe.s, tli.i evidt iice mio.t be 
S'lcli us to disUngnish it cieaily ‘r.nu a 
pre cijptice paviueut. iiaucs v. Su/dne, 

2 Cox, 1 7fk 

2. A deed, creating a composilion real, 

will not be presumed from the fact of j>e. 
cuiiiary payment alone; for :f there be 
no other evidence of composition than 
Ofiie payment, the legal inference and pic- 
sumption it, that the composition ongi- 
toales without deed. Eslcourt v. Kings- 
C 9 te, ' 4 Mad. 1 tO. 

3. court will not direct an issue to 
try a eompotition real,-where tlie defend- 
iMit has by hic answer only alleged a modus. 

Bennett v..Nealet Wigh! 324. 

4. Composition real by grant of land 
in lieu of tithe not proved by reputa- 

. tion df the fiict of such an agreement 
.shaving e^^isled, and bdiug the origin of 
the jcsemptioQ' claimed, uUhoogh curro- 
.borated by evidence of^oa-payment of 
tube. of the district (^aiming' the rx* 
.ao^ion, unlefB a deed dr ebideoce.of dne 
,.li 4 vuig pnea exiat^ ha pitt pMof, Ckm-^ 
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I. Under an act for inclosing lands in 
tin; (ywn.ihips of A., S., and W., directing 
the coi imissioiiprs to allot to the rector 
of th.! punsli of W., ill lieu of the tithes 
of ihi> townshijis of S. and W., so much of 
tin; l.inb i j be inclosed in the lownsWp 
(if S., ai'd die liiliPdble parts of the towti- 
■'b’p .‘f W., as should, quantity, quality, 
an.i idtuatiini ennsiderod, contain, or be 
equal mi valne to two-llfleenth parts of the 
tithcaulc. places thereof;'and to make to 
the rector of \V., and the vicar of B., in 
lieu of the tithes of a part of the lands in 
the townships of S, and A., to which they 
were entitled, a like allotment, equal to 
Iwo.iiftppiiths of such lands; and declaring 
iliat, after the enrolment of the hwaH of 
tile commissioners, all tithes arising with¬ 
in the lands inclosed should cease. The 
commissioners, by their award,'allotted 10 
the rector of W., “ in lieu of the tithes Of 

S. and A.,” lands more in quantity than 
twu-fifteeulhs of the land^ inclosed hi'S. 
and A., but less than two-dfceentihaof the 
lands inclosed in S., A., amd 'W 4 wichottt 
any aUdttnetrt in lieu of the titbeat^'W. 
upon a bill by the rector 6f W., elaiiah^ 
tithes, in' Msjpect at land inclosed'kt liV. 
Held, that ifter a lapse of yeftn ^e 
jndgmeat of IheicOdsm^ioi^ CMtld stet 

pat'alis 

III 
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■its tht aYlottnent, to qiiafttlty alone, 
•could not vitiate the awards tfie conW 
'laiseioners being directed by the act, in 
estitnatiiig the proportion, to have regard 
'to quality atiil situationand even-if error 
-Vfcre proved in the oiiiission of the proper 
allotment, yet by the construction of the 
act, an inmpendent substantive bar was 
'created to the claim of tithes in kind for 

• ever, not conditional but positive. The 
‘bill was dismissed, but without costs, as 
'the apparent deficiency in quantity, and 

a former submission of the defendants to 
pay tithes in kind, justilied the rector in 
' the institution of the suit. Cooper v. 
Thorpe, 1 Wii-. 55. 

1- Swan. 92. 

(c) Agreement between Parson and Fa- 
, riskioticrs. 

1. An agreement was made between 
. the rector and inhabitants of a parish, 
alloting lands in lieu of the ancient glebe, 
and providing an annual peenniury com¬ 
pensation in lieu of tithes; afterwards, in 
a suit in Chancery, to which the ordinary 
but not the patron was a party, the pa- 

• risiiioners agreeing to increase the sti¬ 
pend, a decree was made by consent to 
ratify the agreement: held that this 
Bgreetneut, though acquiesced under for 
eighty years, forty of which, however, 
the rector, against whom the decree was 

- made, bad remained incumbent, was not 
. binding on the future inenmbents, as to 

the pecuniary composition, the patron 
' not having been a party, and the coiupo- 

• aition having been made only with regard 
to the past, and not to the future incKaa- 
ii>g value of tlie tithes. Attomey-G*ne- 

- rat V. Ckotmlej/, 2 Eden, 904. 

See also Jenkmon v. Royston, 

5-Price, 4.05. Dan. 131. 

9. A church being void and dilapidat¬ 
ed, is DO ground of discharge front the 

• payment of small tithes to tito impropri¬ 
ate rector, as b«ng evidence of an agree- 

' luent having been entered into between 
. the rector and the parishioners, by which 
, the ecclesiastical duties have been'dispois- 
f ed -with, in-coBsideralion of an abandon- 
, ttent oftbe smalt tUhes. MeaAe v. JVbr- 
. " ‘ 2 Price, 998» 

8 ; Khtieelo determine a cotDpositini 
.'^iihoiddf te' ressooahle in 'pehad of time,' 
t^iad'ihit^ fo m the hmhsr; 


that “ for the time to Come” be r^uires 
the tithes to be paid'iR-kind,is suffirienk 
Leech v.BeSep, 6 Price, 504, 

IV. Modus, oa CUSTOM ART Pa Y- 

MKMTS. 

(a) Valid or Void, ^ 

1. Whether a modus of id. for tithe of 
j all hay is good—Quofiv. Blackburn v, 

Jepson, 17 Ves. 473k 

2. Modus of 4d. by each occupier 
having lands cultivated by the ploug-h 
by three or more horses, usually called-a 
plough, in lieu of all small prsdial titbea 
of all such lands so cultivated, is bad for 
uncertainty as to the quantity of land. 

Ibid. 

3. Annual payment of Id. by eaeli 
occupier for tithe of hay is a good mo¬ 
dus ; but a modus for turnips is bad, they 
having been introduced into this country, 
too recently to be the subject of imme¬ 
morial usage. JUvson v. Parsons, 

ISVcs. 173. 

4. Account of vicarial tithes was de¬ 
creed against a modus of Is. per acre, for 
“ each and every acre of niarsb land for 
tithes of liay, and all other vicarial and 
sr..a]l tithes:" the virarpge appearing to 
have been established by endowment in 
1 367, which is within legal memory. 

Scott Smith, 1 V. & B. 142. 

5. Modus fur pasture land, stated to 
be in lieu of the tithes of all titheaUe 
matters yearly arising, &c. covers too 
much. Lake v. Skinner, 1 J. & W. a, 

6. Modus of Id. for each lamb, where 

the number did not exceed fonr; is. where 
the number did not exceed five; Is. 8d. 
where the number did not exceed six 
Is. 9d. where the number did not 
exceed seven; Is. lOd. where the number 
did not exceed eight; Is. lid. where the 
number did not exceed nine; and Se. 
vrb«e the number iM not exceed ten, 
held not rank, and sent to an issue. As¬ 
kew V* Grccadow, . 2 Price, Sld» 

7. A fflu^Skpleadedofa sum of money 
ancien% and uniformly paid for tithes, 
within a eertaiB past of a parish, held 
good, although k for «cce^ the tun 
whtefa each paxt^sboifol'have paid, if it 
had eontrl^itiifl ifo ifoe proportion with 

' refeteoeoto the rest of tfaeparisb, mea- 
■iurii^foirahflioof'aiidt part, according 
' foffoeuttefit, tHkh^eaifoet to the whole 



upon, tnd-one. 



[rmiEsiv.] rafii«tr.roidi. m 


ik»l b« remembered (ae appeared ftiHH de^ 
positions ui aa old cause) the origin of 
tbe payoient-. j&yom Booth, 

2 Price, 291. 

8. Modus of 3 d. a-year for every cow, 

and 6d. for every calf, in lieu of the titiie 
of cows, calves, and milk, is good. Bre- 
x>o$t V. Benttt, 2 Price, 272. 

9. Modus of a Id, <a year, in lieu of 

tithes of gardens, is good. Ibid. 

10 . A modus may exist for artificial 
grasses used in the improvement of bay. 
Bertie v. Beaumont, 2 Price, 303. 

11. Modus of id. for a iamb is not 

rank. Ibid. 

12. Modus of It. fur every seventh 
pig on the 9th day, held good after some 
doubt. Bertie v. Beaumont, 

2 Price, 307. 

IS. Modus of lOd. a score of agist¬ 
ment of shew, bad. Mytton v. Harris, 

3 Price, 19 . 

14. A modus of £2 : 8 :1, payable 
for certain tithes within a township, the 
occupier of each farm or tenement within 
the said township, respectively, paying his 
ra'i'^ublc proportion, is bad for uncertain¬ 
ty, even UI an answer: it is defective in 
fuim and substance. Neither can it be 
treated as a composition for the same rea¬ 
son,. JVoUey yfiiadfietd, 

3 Price, 210. 

15. Modus of U. fora milch-cow, in 
lieu cf the tithe of milk of ^ch cow, 
sent to an issue. Leatkesv, Hewitt, 

4 Price, 359 . 

t6, A modus of Se. fur every ten 

calves, where there happens to be ten, in 
lieu of the tithe of such calves, and also 
of the tithe-milk of the cow belonging to 
such calves, called renew cows, or cows 
bavins liad each a calf within the year; 
preceded by ,a modus of three-halfpence 
,for every cow, called a renew cow, or a 
cow that has bad a calf within the year, 
and is full of mil^ iu lieu of tlie lithe of 
the milk of such -cow, cannot be sup¬ 
ported on the ground of inconsistchey.-— 
Wood, li. ditfeuliente*, ,La^ng v. Tar- 
boruugh, , 4 Price, 383. 

* 17> The latter a^dmg alone, would 

also be obj,ecucuiable, IwcMise it is not 
stated what is to be paid for the Qumber 
of calves under five or between ten and 
five. . 

18. One sbillii^fm' aveiy,tenth fleece, 
in lieu of the tithe of the ten f«nk *, 

U is also bad on the $aken 


, 19 . One sfaiUiiig for eyipry 
in lieu of the tithe of such ten 
and not sufficiently particular to idjter* 
mediate numbers, and theiefbre bad.— 
Wood, B, contra. 

SO. So as to geese. • Jbid, 

21. A modus for tithes of articles of 

modern introduction -caiwot ho supported 
because of the anachronism* Ibid. 

22. Eighteen?pence in lieo of tithe of 

rape-seed, when sold in the seed, is bad, 
for uncertainty, and being capable of 
fraad.—Wood, B. dissentiente. Ibid. 

23. Tile following modoses held good, 

and issues decreed as to them:—4d. for 
messuage and garth.—2d. for every cot¬ 
tage and garth.—id. for every strip cow, 
— id. for every foal.—2s. (id. for every 
tenth lamb, in lieu of the tithe of such 
ten lambs. Ibid, 

24. Three-pence for a lamb, or 2s. 6'd» 

for every tenth lamb, in lieu of the tithe 
of such ten lambs, not so rank as to be de¬ 
cided without an issue.—Graham, B. da- 
bitante. Ibid. 

25. A modus of one penny, payable at 

Martinmas, by every owner of a garden 
or garth within the parish, called a garth- 
penny, in lieu of tithes of articles pro¬ 
duced in such garden, as covering pota¬ 
toes and turnips grown in gardens, is a 
good modus. fVtUiamon v. Lord Luns^ 
dale, 5 Price, 25. Dan. 49 . 

26 . A modus of one penny, conunouly 

called a plough-penny, payable, See. by 
the several occupiers uf lands iu tillage 
within the said [larish, for and in lieu and 
salisfaclion of all small prtedial tithes, 
arising. Sic. upon lands so in tillage, as 
Ckivecing ticlds with turnips aud potatoes, 
is bad. Ibid,. 

27 . A modus of fifteen shillings, pay¬ 
able on. Easter Monday by all the occu¬ 
piers of land in the township, &c. or 
some or one on belinlf of all, in li^u,of the 
lithe of grass growing within the same 
township, whether the same be mown or 
made in hay, or. eutea by barren and un¬ 
profitable cattle, covering the tithe of 
agistment, if Utere be evuieoce given of 
its having been paid, and tur the lithe of 
agistment, will be sent to an issue; fo|i, 
notwithstanding that species of tithe has 
not been, demanded or recognised till of 
very late veara, yet as it is in fact m old 
as tbat of hay, iwn constat, tiuit it m&y 
not bava been so neglected ba£«ie time f>( 
rnsmoty ; a^ thei^.is tbetsfor^oo 

iw i^yidi t|lft it 

have been coiapounded for; for whteb 
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PiSlItnii ^ifl-^ decri!« ftiii'aG- i 

of HWdhr titbo, ‘oa tbe grb^d of 
tBe inacti^niAin, withototfurtBor inquiry, 
tfhAre tl^ is Sf rong nvidenee of tlie pay« 
aaeni. liid. 

28. A payraent of Ihree-pence a f»ad 
for tithe of la'inbs, tiohrank, and is issu' 
able where hupported by proof; but fer- 
rieis, staling -the vicar to be entitled to 
** tithe of Ikinbs,'* are suiftcient to destroy 
the presumption that such payment is a 
modus. Drake v. Smyth, 

5PricA,S69. Dan. i04. 
29‘ Payments professing to cover arti- 
ciett staled in terriers .lominatim to be 
titbeablc, held not to be modnses. Jhid. 

30. A measure of oatmeal payable in 
]!eu of tbe tithes of corn ard grain, is a 
good modus. Dc Wkdpdale v. Milbvrn, 

5 Price, 485. 

■ SI. A cnstoni to pay for every foal a 
penny; for every milch cow two-pence; 
and for every hcckforlli or heifer that had 
had but one calf, a penny, for and in lieu 
of milk and all profit arising by such cow 
or hAifer, except the calf, good; noiwiili- 
etanding it be not accurately laid, tbe re¬ 
dundant words at the end being rejeclible 
as surplusage, Jrnkinmn v. lioystun, 

5 Price, 495 . Dan. 1 ‘21. 

32. Calves in kind to be delivered at 
(he will of the owner alter they are three 
weeks old, and at such time of the year 
as the owner might think best to spare 
them, not hindering bis breed; the parson, 
if be delayed tbe fetching, to pay for tbe 
keeping: Pigs, in their kind, to be deli¬ 
vered at the will of the owner after they 
are nine days old; and if tbe parson de¬ 
layed to fetch them, to pay for the keep¬ 
ing’afterwards, as reason should require, 
or the parties could agree—^bad, for un¬ 
certainty and unreasonableness, being vi¬ 
tiated by the qualification of the delivery 
at will, and the parson to pay for the keep 
until delivered. Hid. 

33 . Lambs in their kind to be delivered 
the first dky of May; and, if under seven, 
to pay'for every »larob a halfpenny; and 
if seven lambs and under fen, to pay one 
lamb, and to be allowed for every lamb 
tbat'VraQted of the tank halfpenny; and 
'so li^wlse ‘for ahy odd nuniher of lambs, 
khdiiojikemsAfot calves';'but that if a^v 
perikjBTiitfi'ttiMJ^ seV^ bAf^ ur an bi^’d 







ndhieh iikf Were sold for; and ^ 
that tithe of lambs waa^lo be paid in kind, 
as well those that fell after, as those that- 
fell before the first of Alay, respect being 
always had to tbd number of lanibs^ ac¬ 
cording and pursuant to tbe above pre¬ 
scription or modus, save that those that 
fell after May-day were to lie kept by the 
owner until a month old;' and, if longer, 
he was to be paid for keeping; and so of 
lambs that fell witliin a nioiitb before 
May-day, which were to be kept by the 
owner until a month old, anti, if longer, 
he was to be paid for keeping—is bad; 
because unintelligibly laid, and binding 
the parson to pay tor keeping tbe tithe 
aninuil beyond a month old. '1 he farmer 
is in general bound to keep it till it be able 
to live without the mother: though an 
established custom may contrtd that rule, 
JmkiusoHv, Royston, i Price, ■'tj'd. 

Dan. J^2I. 

34. Geese and pigs in kind to be deli¬ 

vered before Midsunmier; and if any per-' 
son slnaild have niuler seven pigS or gec bc,' 
he was to pay for every pig or goose n 
halfpenny'; and if he sliould have seven 
and undt r ten, he wti% to pay one, and to 
be allowed for them that wanted of itn a 
haii'penny a piece for ei|pry one, and so 
for iinv odd number of pigs or geese— 
good. ’ Ibid. 

35 . Bees: for every stock driven or 

smothered*^ whereof profit is taken, two¬ 
pence— Queere. Jbid. 

S6. Wool: the tenth stone nr tenth 
pound to be paid presently after the sheep 
were clipped; and if any person slioulcf 
sell sheep ||ter Candlemas, and before 
clipping, to pay for the wool lor every 
sheep a penny, if be sold them out of the 
parish—good. Uid- 

37 . Hemp and femble: the tenth sheaf 
when pulled, withered; and threshed; the 
withering and threshing of heftipaiid lem- 
ble, to be considered, deetftAtl, and taken 
for anji in Tien of the seed—good. Mid. 

38. Hape seed: the’ienth huAliel rnadji 
dressed, tiie pamon attowlng for the dress¬ 
ing a- penny the bnsbfel—bad,' fdr omis^ 
sion of fractional proportions. ibid. 

39 . For mfionwseed, the tenth bed it 

more thah lialf a pound sown: for less, 
nohe—bad. - Mid. 

'40. For every acre of reed-grouh'i 
biplbftt, '!& the'year, a, 

penhy-Hjbw’'' ' Mid. 

^ fdri^etjljfeb dr fiicV, iWS 
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ej^s; and for evwy cock oi" drake,f^cr (defence to a l?i]I ^ iilkea 
of tbeai, three eisgf, are bad, tbe conei- occupier of a c«f|sda ftrtn, wa« pf|«d|ed 
derntion being deficient, and ymd&a ge- thus;—” that Ibe eetd fpm is |J^ebol 
ne,-u. the demesne lands of a certaitt afMtnsidir* 

42. The inhabitants to pay to the par- house, balled, &c. and which eomprisesy. 
sou yearly for every here of fed ground &c.; for which, from tire*, the ino- 
in llie parish for herbage a penny or the dus has been payable by the proprietor 
fall, at the parson's election—bad. Ibid. of the said raausion-house and demesne 

43. A custom, that the land owner lands.” It was held to be ill laid for 
should take the two best out of every ten want of a sufficient description of the 
lambs, and the tithe-owner the next best, lands ciaiiniiig to be protected by it: and 
held bud. Hail v. Maltby, 6 Price, 240. that although the payment was clearly 

44. Modus of a penny a cow for niilch proved; for jdeadmg a modus for a whole 

f< ws summered on lands within a parish, district, and tlien averring that the parti- 
disallowed, because of the uncertainty ot cular lands are part of such district, w|ti^ 
the word summered. <i”t describing it by metes and bounds, is 

liumiiry \\ Ueale, \ n insufficient and bad, and cannot be aided 

Ramnev v. Morgan, } by tlie evidence suppiying the description. 

45. An issue directed to try a modus by its boundaries. Gillibrand v. Scofson'f 

of twelve-pence an acre in lieu of lithe 4 Price, 267. Dan. 27. 

hay; moduses of is. 6 d. and 24. per acre 7. A modus laid us being “ payable 
for lithe hay, held to be rank. J/eafo/t by certain occupiers," is insufficient and 
v.Cuoke Wigh. Qbl. bad for uuccituuity» De Wheipdak v;‘ 

’ Milbitrn, 5 Price, 485. 

(I?) Pleading. S. A defence to a bill for tithes of a 

1. Modus for every garden and orchard district modus, where the defendants do' 

i.. heu of all tithes ot all titheable matters not state on the record, and piove by evj. 
or things arising therein, sulliciciilly laid, deuce, an occupation therein, must fail, 
without staling them to be ancient gar- Jenkinsonv. lioi/ston, 5 Price, 4.95, 
dens, and not too extensive. Btackbuni Dan. 121. 

V. JqisuM, 17 Ves. 473. 9 Semble, moduses introduced by 

2. Where a defendant, in his answer, stating that they are payable “ by the 
8tatf« that a modus has been iminemdri- occupiers, ii. lieu of the tithes within and 
ally paid to the vicar in lieu of tithes, and throughout the parish, except the occu- 
tlje vicarage be shewn to have been esta- piers of several other farms and lands,’* 
blished and endowed within time of legal not otherwise described than by tbeirre* 
memory, the court vvill, notwithstanding spec^ive names, are ill laid for uncer- 
the modus be so incorrectly laid, permit tainty. Wright v. Sii»tth%ood, 

it to be re-staled, for the wrpose ot tak- 5 Price, 607. 

ing issue to try the true mraus, if au im- 10. A monej'-payment, alleged to be 
memorial payment in lieu of tithes has a modus in lieu of the tithe of lambs, and 
been proved. Prevostv. Benett, of the wool of the first shearing of such 

1 Price, 2S6. lambs, or in lieu of the tithe of such 

3. Modus of a jienny a-ye«ir iti lieu of lambs, is ill pleaded iu the alternative, 

the tithes of gardes, may be so pleaded IjcicH v. Bailey, 6 Price, 504. 

without laying it to be payable for ancient 11. So also if pleaded as a cohipotU 
gardens, ifiirf, 2 Prfoe, 272. tion. ibid. ■ 

4. In pleading a modus, tbe'tiiheable 12. Such money-payment may be re.‘ 

article intended to be oovered by it must lied on, at the liearing, as a composition, 
be expressed, or clearly to be collected if it be charged to be so in the answer, iu 
from the whole answer, without having case it should not be a modus; but the 
recourse to external evidence. Bourke v. defendant cannot, after having so set it 
Jsaac, ■ 2 Price, 299 . op as a modus, defend himself <m the 

5. It seems to be no objection to plead- ground of no notice having beeU given 

iiig a modus, that it is laid with an excep- him to de^mine the composition, he- 
tion of articles , of modern introduetiun cause he it in the situation of an occupier 
tpreiatm. Jeeit. Mock^ ; ' { denying the owner’s tithe. . Ibtd. 

^ iPHeefST.. 13. Itt laying a parochial mtodus, for 

C. Where a media, e«t op by way of tBsiaiice, of so much per here of .meado# 






iK^Muoix it cov^ for if it is laid as a 
p^Dchb^i^ttS it eovors the whole 
j^iiiish. ‘Waluy, Vtp^t S Dow, ‘]9Q> 

14. Wb'#rs 9 iiu>dtt| w pleaded, U ought 
to be stoU^ f(ir what' period it is paid. 

Ikid. 

4 5 . A modus, established by evidence, 
hdd to be good, (red (btikanfer,) ahhongb 
laid as payable by tbe owtwrs of a par¬ 
ticular estate, for all tbe lands within a 
OfrtiUB district. Dei$<ld v. OrnU, 

6 feice, A34. 

<c) hvmg^ 

I. klodoi, supported by the evidence 
in part, aot as to tbe rest, and capable of 
division, is void in tofa ; as of so much 
for every calf up to seven proved, and 
diderent sums proved front those laid as 
to atbur fiumbeia. BlacM irn v. Jepxm, 

l7Ves. 478. 

j2* A defendant insisting on a modus, 
as an outner,>mast prove himself to have 
been sneb at the time bis lands became 
t^hcable, his being so described in the 
ImH is not sufficient. Lakt v. Skinner, 

> 1 J. & W. 9* 

S. Terriers alone are not sufficient to 
prove a modus, find, I J. & W. SO. 

4. Proof of a fi.\ed payment for a farm 

during a long period, even without men- 
tioB M. a modus, is evidence of a modus, 
Wiit$ V. Utle, 4 Mad. 214. 

5. The validity of a'ftirm modus is. not 
to be tried by a comparison of value with 
tbe whole tithe at any remote period, be¬ 
cause other motives than those of a pecu¬ 
niary bargain might indoence a particular 
proprietor to make a grant to the church; 
and the relative state of cultivation and 
produce at the time of the contract could 
not he ascertained. Ancient documents 
cannot {Hey«l agiunst all proof of usage, 
ntiless they am consistent with each other, 
sMl exclude not merely tbe probability, 
but the possibility of the modus. Ibid. 

< 6 . Modus bf id. laid to be for every 
cow, in lieu of tbe tithe of milk, will 
not be supported by proof of a modus 
for evm* «Jw witlfcuf. Brtfie v. Bean^ 
9font, 2Prieie,d03. 

7*'Old terriers, recording that litbelof 
)fB9ttrpayaldein kihd,sigi^hy4he rdc- 
to<c;<dlinil‘chtcandelft, overi^ests, land some 

evicMikf to^fohut the presuinptiad''#if' tfl 


farfo modus, attempted lo be established 
by proof <of n money payment, having 
been uniformly rendered beyond living 
memory, in tbe absence of nny evidence, 
even of. reputation, that tbe tithe had 
ever been taken in kind from the farm, 
and that although such terriers are not 
proved to have been signed by any person 
interested in the form'—Wood, B. duten- 
tieate. Mjittm v. itarm, S Price, 19« 

8. Money-payments, in lieu of tithes, . 

alibougb made as far back as livk^ m». 
mory coa-rsach, held not to be muduses, 
where many of tbe witnesses state that 
such payments were apportioned by refer¬ 
ence to tbe poor’s rates. Walter v. HoU, 
'moa, 4Price, 171. 

9. Nor will an issue be granted to try 
the character of such payments so dr* 
scribed -by the witnesses’ depositions. 

Ibid. 

10. Modus “ of lid. for every '■nlf 
fallen or dropt in the parish, in lieu of 
the tithe of such calf,” is not proved, if 
the evidence add a ‘qualidcatiun to the 
custom; as if proof is that where such 
calf shall be sold within the first year 
after being calved, a further 5uu^ after 
the rate of I r. in every 10s. of tbe price 
at which the calf was sold, is to be paid 
to tbe vicar. -Leathef v. Ncritt, 

4 Price, 355. 

11. Other mone}*-paymetits put in 

evidence by a vicar, than those set up by 
the occupier, cannot be considered mo< 
duses, unless he also shew by the evi¬ 
dence, that such payments have tbe re¬ 
quisites of muduses in point of fact, as 
that they are ^ immemorial origin, and 
invariable arniliint.' There is otherwise 
no ground for saying that the defendants 
arc entitled to have an Issue to try them. 
Ibid, 4 Price, 371. 

12. Proof of payment, asam^usy-of 

8d. per acre, for bay, by parol teatioiony 
and receipts, was held strong enough to 
indnee the court to send' the'^ymeut to 
an issue,* although such avidenre was 
opposed by an exuact fraii the ecclesias¬ 
tical survey, valuing the 4ithe bay of the 
vicarage at 3s.; by afortief recording that 
all tithes, exce^ a. nm^ty. of the corh 
tithe, beWged to the vicarj; by several 
others slating tfa^v^oar to be'edjtitled to tbe 
dtheof faay,0ramodi)80f Sd. per surre ; and 
by a«. entry fo! the |^>sh raster, of a me- 
fopraodtan ^i^ilr ^ad in .a certain 

mfil’Jrf,jEind of some of 
iiie %^iMl‘with. iltb seat 
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for cAmptititldii 'iejtee^ag ¥bat wra. ' aaalogy to that of a confouqiStng 

Dtake V. iSmtttf ' 5 Pricf, 969. 'boundaries. To that end the court wUll 

Dun. 104. order a reference to the Depotj* Reniem* 

13. The sante evidence in support of a brancer, as being more advantageous ao4 

Slim of 5s, in lieu of tithe of hay, pay- less objectionable than a commission for 
able by all and every the occupiers of that purpose. Buultim v. Richards, 
lands 'ind tenements within a certain 6‘ Price,-483. 

township, outweighed by terriers stating 

that sum to be payable *• for all the hay VL FRAUDUtENT Abstraction dr. 
in their crofts, and nothing paid for all 

other except herbage,*' Ihid 1*. It is a fraud in contemplation of a 

14. A modus of a sum of money, laid court of equity, to remove sheep fed in 
as payable in lieu of tithe of bay^ and one parishto another place, just before 
all small tithes, is not supported by proof the shearing and lambing seasons, and 
ol the payment for hay, and non-pay- then driving them back again, vritbout 
ment of bay in kind, or any small tithes, accounting for the tithes in the parish 
either in kind or sub mudo; and tberefore where they were dispastured. hfUl v. 

. an account was decreed, of all the other Mallby, 6 Price, 240. 

articles said to be covered by such pay¬ 
ment so failing the defendants as a VII. Tithes ik Lonook.. 

modus; the prescription having been 

pleaded more perally than proved. j, Decree was made for tithes in Lon- 
Driffield-v. Orrelt, 6 Price, 324. 25. gd. in the pound, under the 

15. Paymeutt laid as moduses, and statute 37 Hen, 8, c. 12. The occupiers 

proved to have been always paid within paving any certain customary pay- 
memory, and not opposed by evidence of payment 

tixir origin, held to be sufficiently proved ^^uld exempt an individual house, if usu- 
t establish them on a defence of moduses, ^]]y made a sufficient time to acquire the 
although all the witnesses cdlled them characters of customary, though with- 
compa^tions. in time ofmemorv,and-notgeneial through 

l(>. Where one sort of modus is laid place or parish. The Warden and 
i.nd another is proved, the party cannot Canons of St. Paul’s v. Kettle, 

succeed though the case made out in evi- 2V. Se B-1 

, denre might be a good one if it had. been non-payment of the tithe* in 

Mlaid. Blake v.Vej/ste, 3 Dow, 189- London, under the stat. 37 Hen. 8, u. 12, 

is not an answer to a suit for tithes, as 
V, AproRTioNMBXT Of. . it would not be to the cljaint of tithes at 

comnnon iBw. Ibid. 

1. Where the parson hiilonteFed into 3-. The dwelling-house,'drc. of the 
agtsements with occupiers of lands, to deanery of St. Paul’s in London, is not 
receive compositions payable at Michael- exempt front the payment of tithes to 

• urns, in Keu of Utbes, and died in May, the warden aad minor canons, under the 

and the tithes due in Michaelmas follow- 37 Hen. 8. c. 12. Wtadtn, 4‘C. of St, 
ing were leceived by his successor: held Paul’s v. The Dean, 4 Price, 65. 

*■ that the representatives of the first iiicum- 4. The rate, according to the amount 

bent were entitled to an apportionment, of which the payment for such tithes is 
with reterence to the period of time during to be computed, is 3s. Sd. in the pound, 

' which he lived. Aj/nsley v. Wdrdsviorth, on the fair yearly rent, or actual annual 
* 2 V. & B. 331. value of the premises toihe let, as in the 

2 . In the case of a rector having es- case of all other houses paving tithes. 

' tablished bis title, ff there be a third Ibid, 

. person clearly entitled to a sum od money, 5. The maxim ecc/rsta ecclesue deeimat 

• payable in respect of the tithed as a por- solvere non debit-, does not apply to the cir^ 

tionist, and it hie not prayed- by what cumstances under which the dean of St. 
specific'tUbes the pbrtioiii. m to h« PbW, the Paul's is connected with the warden and 
.court cannot decriM an* ^cpiltit oatil tbie’ minor cadbns, as parson .of SL Glregory: 
right of the 'iyctiwr^ s^lltbe j^ificaU^ Itisconfi^ta the ekrgy-nf the same 
-fscerthioed^-iu, si^'-li Ibid,, 
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‘*"6, Wliert^ere ba« been w» Hew lease 

K ;hUd for many years, the clergy of 
odod iwe to be paid for their tithes, on 
the exp^rion of the old one, according 
to the improved annnal value: and when 
any fine is paid on taking a new leaSe, in 
consideration of which the annual rent is 
reduced, the amount of such fine is to be 
taken into the'calculation of die estimate 
of the yearly value. New houses on old 
sites ate liable, according^, to the actual 
annual value. ^bid. 

7. New houses built on old sites, which 
have never paid any tithes, are liable to 
pay tithes after the rale of 2s. Qd. in the 
pound, on the improveo annual value. 
Kynaston v. The £a«# Indin Campany, 

4 Price, 84 («)• 

8 . The legal rate of the tithes payable 
to thp London clergy, is 2s. pd. in the 
pound, on the rent reserved. The minor 
Canotts of St, Paul's v. Cnckett, ■ 

5 Price, 14. 
Dan. 37. 

9 . The term, rent, ns used in the decree 
made under the stat. 37 Hen. 8. r. 12, 
relating to tithes in London, means the 
rent, properly so called, actually and bona 
Ji^ reserved without fraud or covin, and 
not the annual value of premises let^—the 
r^rk rent. Ibid. 

10, Aud fines to whatever amount, paid 
on the renewal of leases of dwelling- 
houses, are not to be considered as increase 
of rent, or to be taken in calculation, in 
cstfiuoting the amount of the tithes due, 
provided ibe rent reserved is equal to that 
at .which the bouses have been at any 
. time before, let. _ Ibid. 

1 jl. llill filed for tithes in London, after 
, the rate of 2«. $d, in the pound, under 37 
Hjfo. 8. in respect of buildings belonging 
to the East India Company. No present 
rent for these buildings; rents apd 
tithes paid at various periods since l66(S 
fors.ome of the houses that formerly stood 
on site pf the present buildings, set 
forth in |he pleadings; and as to other 
former buildings, no. rents, ^or payments 
of lUhM^ cbiuld be shewn. No specific 
inY,ii^|ple custoinary payments alleged, 
at^^ueof .tbe stat^ paypaents carried 
tjwc pf act and decree. Held,, 

tha,t 2<. ^d. in the ppund must be paid 
oh iuiproved vtdueof the iprenus^.. 
£iuf,lp^uiCos^Mt^r,Jnirobyf,^ . I 

... ; 

I * ■■ i 


VIII* Pt*a««t0. 

1. Decree for tithes was declared to be 
without prejudice to the right, where the 
parly appeared to have failed in establish* 
ing a modus, by the mismanagement of 
bis suit. ' Lake v. Skinner^ 

IJ- & W. 9. 

2. On a bill being filed in the^ Ex¬ 

chequer for tithes, the defendant filed a 
cross bill in the court of Chancery, for 
a discovery of the plaintiff’s title to the 
tithes, and whether he had not conveyed 
them away; and on demurrer, it was 
held, that the defendant was not entitled 
to a discovery of the plaintiff's title to 
the tithes, but was entitled to a discovery 
whether he had conveyed them away. 
Clegg v. Lfgh, 4 Mad. 193. 

3. A decree in a former suit cannot be 

pleaded in bar, to a bill for the tithes of 
any subsequent year. Minor Cam, s of 
St. Paul's V. Ctiekelt, VVigh. 30- 

4. In a plea of payment to u bill for 
tithes, it is not necessary to set out the 
'time when, or place where the agreement 
was made. Mytton v. Harris, 

Wigh. Ill, 

5. The defendant vvas permitted to go 
into the evidence of his right to the tithes, 
where bis title appeared likely to be clear¬ 
ly established, although he bad inaccd- 
rately stated the subject-matter of his de¬ 
fence in his answer, ffilmot v. Ihllahy^ 

5 Price, 35.5i 

6. A decree, professing to establish 
customs of tithing,' and modes of pay* 
ment, some of which being obviously not 
legal moduses, founded on agreements not 
ratified by the ordinary and patron, and 
not on a bona fide adverse suit to estab¬ 
lish the moduses, and pronounced tnia' 
cause to which the patron and ordinary ' 
were not parties, held to be not conclusive 
nr binding, either on the church or the 
court. Jenkwsm v.- Roystoa, 

, 5 Price, 595 . Dan. ]2l. 

7. Where defendants haddescribed ibt^r 
faroas by so many acres, 4nd an objection 
was taken at tbe hearing to a Wan-t of 
sufiScient description of the local sitoatinp, 

, the court permitted the cause to pmreed, 

suggMtiiig,4batif the objection were in- 
..sisted cm, leave would be given to the 
fondants to ^exNibit interrogatories, for th* 
purpose of ‘ en^giug the descriptiou. 
«. jfatj j fe to ud, iSPri^ €0f,t 
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|Rg,- that all the evidence intanded to be 
relied on at the hearing, should be found¬ 
ed on some allegation, distinctly put on 
the record, of the fact which it is calcu¬ 
lated to support, or otherwise it will not 
be admitted on the hearing. Thus, proof 
of a declaration by the defendant, that 
** he would endeavour to prevent the tithe 
owners from getting their tithes,” was 
rejected wholly, because the plaintiff had 
not, in hit bill, cliarged such declaration 
to have been made by the defendant. 
JJall V. Maltbj/f 6 Price, 240. 

p. A bill to establish a modus, should 
be filed by certain owners and occupiers 
of land Within the parish, on behalf of 
themselves, of all other owners, occupiers, 
&c. and the ordinary should always be a 
parly. 

Hales V. Pomfret, 7 

Can.lM. 

S'ero/soTit. Pleading UI.(Oan^e. 

IX. Evidence. 


la) What AdmissUile, 

See also Tit. Evidence, ante. 

1. The answer to a bill for an account 
of tithes, liHving insisted upon what was 
equivalent to a prescription in non dtei- 
man<h, and the evidence going to the 
snniepr.ini, the court would not permit the 
evidence to be read to support a different 
defence, as a piesumptu: i that the tithes 
had been granted to. the owner. Nash v. 
2'icirw, 2 Cox, 197 . 

2> An enb'y in a parish register of 
difierent moduses, the sum total of which 
was in the hand^writing of a deceased 
vicar, admitted in evidence. Perigal v, 
2fkholson, Wigb. 63. 

3. It is no objection to evidence of re¬ 
putation of a modus, that the deceased 
person, from whom it came, was liable to 
pay tithes. Ilurvmod v. Sims, 

Wigh.1l2. 

4. In a suit, instituted.by the rector, 

for an account of great tithes, the (evi¬ 
dence of the vicar t^ prove pa^pient of 
the small tithes to himself is admissible. 
Barker Baker, Wi^.3<>7. 

$. A receipt, evep . more, thpn fijfqr 
years old, offered to Iw put id to prove a 
money payment, {^rporte^ by it to baye 
been received in lieu of titbes, |s not.atj-; 
mtisiblc evidence of t&foct Af cu$t 
ternary paymepf^ iihipd bfion, 


so as to establish the defsnfO oi a roodsw, 
unless it can be also proved who the jtar*. 
lies to the receipt were, and in .what chat 
raclers they stood; and unless proof b* . 
given of the baud-writing or death of tbo^ , 
party giving it. Wood B. dmentiente, 1 
Manby v. Curtis, 1 Price, 225. 

6. An old receipt of. a former rector, 
in the hands of a defendant, for a money* 
payment, in lieu of tithes, where there 
was a probability that it bud come to 
him from an ancestor of the same.name, 
admissible evidence to. support a. modus. 
Bertie v. Beaumont, 2 Price, 307. 

7 . A valuation , of tithes made by a 

surveyor, at the instance of the rector, 
with reference tocertmn money-payments 
reputed to have been always made in 
lieu of such tithes, not evidence to fix the 
rector with an acknowledgment of such 
money-payments, unless it be distinctly 
proved that the surveyor was exp.rejsly , 
required by the rector to make the valua- 
tiuu with reference to such pigments. 
/bid, 2 Price, 310. 

8. Ecclesiastical surveys are adm'l* 
sible to prove an ancient endowment. 
Cuuliffe V. Taylor, 2 Price, 329- 

9 . Entries, supposed to be a copy of, 

I or extract from an endowment, (the 

original endowment being lost,) in a book 
called a Chartulary of an Abbey, contain* 
ing along with entries relative to the con* 

Cel ns of the abbey, much miscellaneous 
matter, and found in the custody of an 
individual having lands which had ber 
longed to the abbey, read as evidence of 
the value of the vicarage at the time of 
the endowment, for the purpose of prnv* 
ing ranknc.s on an issue between a vicar 
and a parishioner, respecting a farm 
modus. The entries were without date, 
but were proved to be of Uie band-writing 
of the 13tli or 14th centuries. BuUen\. 
Michel, 2 Price, 399 . 4 Dow, 320. 

10. An endowment, stating the por¬ 
tions of tithe assigned to the vicarage, 
and the value of each particular, held to 
be proper evidence on the trial of an issue 
as to a farm modus. Ibid, 4 Dow, 332. ■ 

11. On tin? trial of an isst.s, m^us nt;^ 
no modbus, for a particular farm which, 
bad paid a certain rate for tithes during 
seventy years, a general rate paper from, 
which the rates in lieu of tithes , for- the, 
vtliole parish bad been collected, .ipad as, 
^idencf, to ahpw that the Whole parish, 
1 ^ p^d eeitaln'rates in lieu.of tithes, in, 
the same maimer as this particular form, 

' KKK 
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•tui fat tiieuane pericid, in oriler tt taiM i 18. The more ancient dornments, at 
t)M niierenca, that all the paynaenU were 1 the ecclesiastical survey, are only fttma 
aanduses, or that none was so; and that I yocie evidence, requiring to be supported 
•a the taial amount of the payments was by proof of usage or other c«*nfirmation, 
lank, tire payment for the particular and may be rebutted. Vrakt v. Smuth^ 
fiufn cottid not be a modus, lind, & Price. 36p. Dan. 104. 

2 Price, 486. 4 Dow, 828. ip. A memorandum entered by a for- 
IC. A receipt for payment (by a per- mer vicar in an old book, called a paro- 
IM sued by a-vicar for tithes), of the chial register, the common property of the 
plmtifTis bill of costs, is evidence of the parishioners, and kept in an iron chest 
luH having resulted in favor of the vicar; at the vicarage, was held admissible 
•Bis an entry to that elfect in a former evidence on behalf of the vicar. Ibid. 
viear*a books. Parsoni v. Bfllamy, 20. Evidence of reputation is admis- 

4 Price, IPO. tible in cases of individual right, where a 
' 18. Tlie vicar's books are evidence to class or district of persons is concerned, 
show, that Uie money payments received and is evidence as to a parochial modus'; 
in lieu of tithes are founded on and regu- but not as to a farm n)odos, or to support 
iated by a criterion not in existence be- a prescriptive right, except as to a right 
yond legal memoiy. e. g. the poor's rates, of way. White Lisle, 4 Mad, 214. 
Walter V. Holman, 4 Price, 171. 21, On the trial of an issue, directed 

14. A copy of lost terrier not admis- to ascertain whether a modus was paya- 
•iUs iu evidence. Leathee v. Nmcitt, 1 ble in respect of a certain part of a fai, i; 

4 Price, 355. the rejection of evidence of a lease, made 

15. Non-perception of vicarial tithes' in 1704, was held'to be immaterial, as 

by either vicar or rector, (the latter ad- it only carried back some few years far- 
•nstting the vicar’s right, except as to tber the fact of payments, which had 
certain titbeable articles, there being no been established for a period sufficiently 
third claimant), in certain parts of the long by other evidence. Semble, that re- 
parish throu^out which the vicar re- putation in this case was not evidence, 
ceives some small tithes, is negative evi- and t''erefore the lease was not, it being 
dknea in favor of the vicar's right to all m effect the declaration of the lessor of 
other tbao-the excepted articles. Leather his own right; but if a reputation had 

V, NmUt, 4 Price, .374. been evidence, the lease would be evi- 

' A book from the Registry of Lin- dence of a fact of reputation. Ibid. ' 
■mIo, called Archbishop Wells’s book of en¬ 
dowments, and containing, infer afta, what Custody of. 

wers'called copies of endowments of certain 

vicarages, was received as evidence of an 1. An ancient document produced 

endowment of a vicarage in Northamp- a party as evidence in a tithe cause, most 
•tonshire, by the Lord Chief Baron, giving be accompanied by proof of the custody 
4p considerable doubt, on the production from whence he derived it, to satisfy the 
of rases wherein it had been received be- court of its authenticity; and if no such 

fore. Leonard v. Franklin, proof is given, it will not be permitted to 

■ 4 Price, 264. Dan 54. be read, for want of its being shewtt to 

HaUev. Eytton, 4 Price, 417. have come from such proper custody as 

Hebden v. Freeman, 4 Price, 420. would make it evidence. Randolph v, 

Biitsee Harwood v.Ssms, 4 Price, 427. Gordey, S Price, 812. Dan. 88. 

17 , Tenters are of the highest order of 2. The custody of an individual owner 
•vidraee in tithe causes, and semble, pa- of lands, which formerly belonged to an 
TMMMittt to usage: and where they record abbey, held to be the proper custody for 
tithes to be payable for certain articles the d^ttdary, or Ledger Book of that 
jpecMTsiN, are presumptive proof of such abbey, with rrference to the admission 
tittle bring payable in kind. Wbmv also of- ibe Cbartulaiy as evidence in a tithe- 
riicy state any fact coBCemii^ .the mode cause. Balleti n. Mkktl, 4 Dow, 833. 
oS rendering the tithe, such isatement Is 2 Price,‘899‘* 

evidence of that fact, tmd is allowed to 9. The registry of the bishop, ofthe 
qiniMfy the rend», and to define in great archdeacon of ibe ^oeese, and the church 
riieawwc fts ebaricter. Diwke v* ch«t, are to pMqjer reporitories of 

• i Pricer969j Jwclf' fo tmto ^ 
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•dmistible at- tvidtoco* Armatrong r, 
JiewUtf 4 Price) S18. 

See aUo Leonard v, FrmlKii,4 Price, 364. 

4. An old book) called a purocUal re¬ 
gister, the property o£ all the parifbioii- 
ers, kept in an. ilon chest at the vicarage, 
was held to be in proper custody to make 
it admissible evidence in a tithe cause. 
Drake y. Smythf 5 Price, S69. Dan. 104. 

X. Pbactice. 

(d) Generally. 

1. Semble, the owner of the land may 
distrain tithes as damage-feasant, after a 
reasonable time. Baker y Leathes, 

VVigh. 113. 

3. The court will not dismiss the bill 
of a vicar, by which he claims tithes 
tb<oughout a whole parish, upon the 
ground of his proving his claim in part 
of it only; nor if the issues directed as 
to the parts wherein be has not made 
out his title, should be found against him 
on the trial. Wood, B. dmcnlunte. 
Byainy. Booth, 2 Price, 331. 

3. A defendant in a tithe cause having 
set L'i> a defence of composition real, can¬ 
not afterwards rely on its being in fact a 
modus. Ward v. Shepherd. 

S Price, 607. 

4. Courts of equity are not bound in ' 
lithe causes to any limitation in point of 
the tiint. for which the tithes are sought, 
although, a conveniente, it has been usual 
to confine the account *0 a period of six 
years, where the court sees no reason to 
depart from such usage. Warden ^c. 
qf'St. Paula v. Tlte Dean, 4 Price, 8& 

5. An old former decree in favor of a 
predecessor of a rector, and a verdict ob¬ 
tained by him on an issue under it, will 
not assist a suit by him for tithes in kind 
arising from lands not within bis parish, 
found^ on the receipt for many years, of 
a money-payment in lieu of such tithes 

way of ^onnposiUon, (and not pre¬ 
tended, by tlw .wfence, to be a modus), 
or preclu^ the n«ce8sity,of a new trial at 
law, if, evey since that decree and verdict, 
the Bocceediug rectors have neglected to 
Uke advantage ot he result of the fororer 
. siMl, and received the same pi^mept as 
before. On such a chum a rector bos no 
common-law right. Smdere y. Long- 
^ . 4^100,117.. 

(6) I woe, 

h Ijwue to trj jwdvsesi #1- 


leged variotiontmiome ofIbe paymento 
appearing to be only inegularities in rUv 
collection. Blackburn y^Jepttm„ 

17- Vee. 47s..; 

2. In a cause where the defendant! 
bad mispleaded, by not stating costomaiy 
payments of tithes by their answer, but 
adopting ore tenus payments, ifiscloicd 
by the answer to their cross bill, rastoid 
of moving for leave to file a supplemental 
answer, and tb-re bring great improbo. 
bility of establishing those paymeats after 
two unsuccessful tr^s at law in another 
cause, an issue was refused. The Warden 
and Minor Canoni of St. Pouf s v. Kettle^ 

2 V. & B. 1. 

3. A rector is not entitled to an issue 
where the defendant sets up a grant of 
a portion and constant non-payment of 
tithes, which defence is* not impeached 
by the plaintiff. Barker v. Baka-, 

wigh. 397* 

4. Where an exemption from paymente 
of tithes is claimed for a grange, f(n> 
merly belonging to a priviliged order* 
{quamdiu manibur propriit), the court sritl 
direct an issue to try the exemption, and 
also to ascertain the extent of such grange, 
if doubtful, from the depositions in the 
cause. Byam v. Booth, 2 Price, 331. 

5. Where an issue is granted to try 
a modus laid for gardens generally, t\ie 
court will order that the jury be directed 

I to say, whether they find a modus to haw 
been paid for gardens generally, or fop 
ancient gardens, and the judge to endorse 
tbepos/caaccoiduigly. Prevost y.Benett, 

I 2 Price, 278.. 

6. Where the defendants set up to a 
bill for tithes, a claim of exemption un¬ 
der the 2d and 3rd Edward 6, cap, 19, 
and produced much evidfflce of the land 
in question requiring to be cleared-and 
levelled*, and that it gave more than usual 
trouble in ploughing, and cost more than 
the customary expense in manuring U 
with lime, the court ordered an issue to 
try whether the lands, of which the tithes 
were demanded, were of sneb a nature 
as (exclusive of the labor and expense of 
clearing the same from for£<i or whims, 
and preparing tbe same for ploughing)^ 
necessarily required extraordinary expM»e 
of liming and manuring, or labor to hrt«^ 
them into a proper state of cuUiyolioo. 
KittgmiU V. BiUtagaley, 

4 Price, 465. 

7. A rector is i^Utled to 40 itoue, oe 
roott^ of right, to cfMt ho «imb 



C^i. 


‘fNitke^msk ^ • f 


Ifillert'li# ii dtfeiMliiftt. ff^ 

ikimt-n^Hee, 4 Pri«^i t$6. Dan. 13, 

8 . Tbe court will not grant an issue to 
8'rector defending a suit for titbe hay 
hgainst a vicar who has constantly prov^ 
Jwrception, notwithstanding his eodow- 
tnent contains an exception of that tithe 
as due to the rector, where the latter can> 
not show perception. Parsons v. Bel- 
hmy, 4 Price, 19 O. 

' 9 . An issue will not be granted to try 
the character of money-payments set up 
as inoduses, where the witnesses state that 
such payments were apportioned by re* 
‘ference to the poor's rates. Walter v. 
Hofrnan, 4 Price, 171 . 

' 10. l^ere the value of a vicarage, ns 
estimated by the usual ancient documents, 
'is inconsistent with the probabiiity of the 
‘mOney-rpayments set up as mnduses, being 
so old as legal memory, such incunsist* 
cnc^ is not sufficient to enrble the court 
*to dispense with an issue, because those 
tlocuments are not evidence so conclusive 
'as to warrant a decree in the absence of 
'Other evidence, Jee v. Hockley, 

’ 4 Price, 87* 

11. The court will not make a deeree 
in favor of a rector claiming tithes in 
kind of lands not within his parish, for 
dfhicb he has for many years received a 
' money-payment by way of composition, 
which the defendant does not pretend to 
inskt on as a modus; nor will they grant 
a commission to ascertmn tbe boundaries 
of such lands without a previous inquiry, 
-whether tbe plaintiff is entitled to any, 
and what tithes on such lands, by a trial 
at law on an issue; because such a claim 
is not within the recognised common law 
right of Erector. Sanders v. Luugden, 

4 Price, 117. 

1^, An issue will not be g-'anted to try 
’part 6f 8 custom, as where a payment has 
■'been pleaded by way of modus, and it 
he proved to he liable to certain mudifi- 
vations, not stated to belong to it. 

* L«atkes\. NewUty 4 Price, 370. 

' 18. Disclaimer of a rector binds his 
lessees, 4 Price, 374. 

14. Where an adverse title to the tithes 
is set up, aqd established against a de* 
'mandt^a rector,'who offers no evidence 
to impetoh such titl^ he is not enfitW to 
•an tssae, ' W^ot v. BelUly, 

5 Pricey 885; Dao-llS. 

14.' Where titite of corn has never 
'wi^ifl| meaeiry.b^ peya|Ae ipa parish, 
cos^HlHiitdty paybent exempting 


the^hole parish it paid by certain, thMgh 
not all, of tbe owners sod occupiers of 
estates, the question of whether farm or 
district modus must go to an issue. De 
Whelpdak v. Milbum, 5 Price, 485. 

16. Where one sort ol modus was laid 
in an answer to a bill for tithes, and ano¬ 
ther modus was given in evidence, the 
court refused even to direct an issue, for a 
party must succeed secundum allegata tt 
probata, lifakev. Veysie, 3 Dow, iSp. 

17 . Whether a vicar 1 $ entitled to is¬ 
sues where there is conflicting testimony, 
exeept on a case of weightier evidence— 
Qweerv. PtUk v. Dalton, 6 Price, 23®. 

(c) Costs,. 

1. In a suit for apportionment of tithe', 

it having been a fair subject of doubt, an 
account was decreed without costs. Ayns- 
ley V. Wordsworlk, 9 V'. & B. S3 . 

2. Where a defendant slates in his an¬ 
swer to a suit for tithes, and proved that, 
previously to the filing of the hill, be had 
rendered an account of the tithes due, and 
was ready to correct the account, if wrong, 
and to pay what was due; or if defendant 
had proved a tender of tithes and costs np 
to such tender, even after bill filed, it 
would save costs; hut a mere tender in 
the answer is not sufficient for that pur¬ 
pose. Milnes V. Davison, S Mad. 374. 

3. Costs of a motion for a new trial of 

an issue, directed in a titbe cause, refused, 
the finding at law being confirmed. White 
V. Lisle, 4 Mad. 226. 

4. Semble, the court will not give a 

vicar costs, where by bis bill he seeks 
tithes generally and rtoovers only in part. 
Byam v. Booth. 2 Price, 2S1. 

5. Where a modus was Ul laid for 
want of sufficient description of the lands, 
alleged to be covered by it, costs were re¬ 
fused on an account being decreed for 
plaintiff. QilWbrand v. Scoison, 

, 4 Price, 867» Dan. 27. 

6 . Costs of issues to tl^ tnoduses re¬ 
served. JLayngtv, Yarborough, 

4 Price, 389. 

7 . -Where one of sev^l co-defendaots in 

a suit for tithes, wherein a general decree 
of costs bad been made, survived the rest, 
the court refused to order tbe costs to be 
apportioned, so as to-rrijeve- the survivor 
from thoefibt of such decree. Michel‘S. 
Bulka, ^ .6 Price, 87* 

8. ^ Where a^defeudaot in a tithe cause 
exutdihes ‘iaikiy ^dotsesj wiiose testi- 
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iriAnv ii inadmiMible to my romideivble pendently «! tbe rRMilt at ^ emae* 
extent, the ceart will give tbe plaintiff Petek v. IhUtutf 6 Price, JM* 

'hit costs bf the rejected depositions inde¬ 


toleration act. 


1. The object of the toleration act, 
was only to repeal certain penal laws 
therein mentii>ncd, leaving the common 
law as it stood, with respect to all com* 
' ninn law ofienres against religion. At¬ 
tar neif~Generat V Pcortan, S ftler. 405. 

2. And the act 53 Geo. <3. c. iffO, ex* 
tends only lo the repeal of tbe clause in 
the toleration act, and the other statutes 
therein ret'erred to; but leaves the com- 
inon law exactly where it was. Jkid, 

3 Mer. 408. 

3. Where there was a clause in a trust 
deed, bearing date in 1701, for estoblish- 


ing a place of religious worship, relating 
to the possible future prohibition of tbe 
worship thereby intended to be established, 
it afforded an inference that tbewotsbip 
was such as, at the time of the execution 
of the deed, was hot excepted'out of the 
benefit of the toleration act. A clause in 
the same deed enabling tbe trustees to 
make orders, &c. upon matters relating 
to the meetiiig*bouse, cannot be construed 
as enabling them to change the objects of 
tbe charity, as by introducing a new ftrm 
of worship and new doctrines. Attorntjf- 
General PeartoH, 3 Mer. 411. 


TOLLS. 


1 The question of plaintiff’s title on a 
bill J'.>r toils, is a question purely legal, 
and must be decided at law, before a court 
of equity can make an effectual decree; 
but where the plaintiff has succeeded at 


law, the court will entertain a bill far an 
account. Tke Mayor ^c, of Readig v, 
fVinkmrth, 6 Price, 33. 

See also Duke Norfolk v. Myeu^ 

4 Mad. AT. 
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1. Uses and Trusts. 

' (fl)‘ Analog or Diferenct hetmeru 

1, Tbe RDoIogy between uses and 
trusts^ must be confined to those cases 
where they are considere>.' as distinct 
from the legal estate; in other cases, uses 
wA trusts both fall within the rules of 
Jav. Burgess V, Wheate, 1 Eden, 195. 

H. The opposition between uses and 
. trusts does not consist in any material 
diference ip the essence of the things 
tiiemselves; but in the dif{«.reuce of the 
pmetice of the court of Chancery. And 
(fast part of the old law of uses, which 
dii! not allow any relief to be given for or 
agiinst estates in the post, does not now 
‘ binJ by its authority in the case of trusts. 
J^t% 1 Eden, 217. 

' 3 In tbe case of uses, before the sta* 
tutt where tbe confidence was to an in* 
tenithat coiiid not be executed, it never 
wasIselUed what should be done with the 
EStae. Jbid, 1 Eden, 219* 

4lThe forum, where they are adjudged, 
h th only difference between trusts and 
, legalestates: trusts are considered in a 
cour‘ of equity, as between cestui que 
' truslhnd'trustee,' and those claiming un¬ 
der tVro,A8 the ownership or legal estate; 

. and, SMpt where it can be pleaded in bar 
bl thetxefrise of the jurisdiction, whatever 
wouldte theTuie of law if a legal estate, 
Is Rpded in equity to a trust estate. Jbid, 
i 1 Eden, 223, 249. 

5. Csfut que trust being in the coiisi- 
^ dhraiiotof a court-of equity, actually and 

Absolut^ seised of tbe fi-cehold,^ the legal 
■fonseoulice of an actual seisin of tbe 

* freeholdthall follow for tbe benefit of one 

in the -fkt. Jbid, \ Eden, S26. 

6. Th diflerence tfotween uses and 
'■tfusj^ftofe not consist in the principles 

and rulesapplied to them; but in the ex« 

* tent of tit oppheatidib' of ihoEe principles 

^nd rulesi Jbid, 1 Edidi, 240. 

• , . ... 

(t) Executed ot Erecutioy, 

•l,..ThtM is irt HisliWa .where eqhtty 


has considered Rp eMate as not cEccutcd 
at.the same time that law would havp 
copsidered it as executed. Carvardine y. 
Carwardine. 1 Eden, 35. 

2. Limitation to trustees to stand seis> 
ed, and receive rents and profits to the use 
of A., is an estate executed in A. Jbid, 

1 Eden, 36. 

3- A trust cannot be executed where 
no intent appears to create it, except by 
operation of law. Burgess v, Wheate, 

1 Eden, 207- 

4. Devise in trust subject to tbe charges 
to permit and empower A. to receive and 
take tbe rents and profits daring her life, 
whether this is not an use executed— 
Quiere. Brudgts v. Waiton, 

1 Y.k B. 137. 

See also Lord Deerhurst v. The Duke 
of St. Albans. 5 Mad. 232. 

Jervoise v. The Duke ^ Northumber* 
land, 1 J. & \^. 559 

(c) Springing use. 

1- There is no case of a springing use 
introduced in the middle of a limitation, 
but it always comes in afterwards, and 
determines tbe first gift in fee; and when¬ 
ever it happens to arise, it displaces the 
first gih, and changes the uses in favor of 
other persons, Carxtardine v. Caruar- 
dine, 1 Eden, 34. 

11. Creation op, and what Estateb 

ARE BOUKD THEREBY. 

1. A trust is collateral to the land, ai^ 

created by contract of the party, am 
therefore one who comes in, in tbe post, 
shall nut be liable to it; but an equity of 
redemption is inherent in tbe land, and 
bind^ all persons in tbe post or otherwise. 
Burgess v. IFheate, 1 Eden, 206 . 

2, Trust of the legal estate can only 
be cu-extensive with the legal estate. 

I Ibid. , 

5. Lrmiftation of a 'trust- to the lord, 

feiliug tbe Jieirs of deifut que trust, would 
have been good; because such limitfn. 
tioo would ba/e been good at law, and is 
implied Id the conveyance of every legal 
fee. Ibii, I Eden, 237. 

4. In freehold menme tbe ftnm of tbe 
lorffs concurrence not beifig necessary, he 
is always considered as much bound as if 
he were • party tb the deed of dienatioo, 
wbidi WMdtes tlie trast; because tbe 
power wldeb*:^ tenant now has by taw 
it e^uivBlent tb tbe lord’s coimot to the 
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]p*ant, when it was a -.trict reversion. Ibid, 

1 Eden, 233. 

■ 5. Though trusts as between, the trus* 
tee cetfvuque trust, and those claiming un¬ 
der them, are considered as imitating the 
possession, it does not follow tliat a court 
of equity c.insiders the creation and in¬ 
strument of trust, a nullity. Ibid, 

t L^eii, 250. 

6. The creation of a trust cannot affect 

the right of a third person. Burgess v. 
Wheate, I Eden, 351. 

7. Though a use or trust must arise 
out of the original fenffnienl to uses, yet 
they need not be specifically created at 
the time of the execution of the deed. 
Wright V. Lord Cadogtw, 2 Eden, 256. 

8. The statute of frauds has only im¬ 
posed a form in declaring the use, the 
control of the use remains as it was 
before the statute, the absolute will and 
declared intent of the owner. Ibid, 

2 Eden, 257. 

9 There is a distinction between ex¬ 
press trust, fiir an indefinite purpose, and 
where, from the indefinite nature of the 
purpose, the court concludes, that a pro¬ 
per irust could not be intended, though 
the words import trust. The principle 
of the latter case not applied to express 
trust. Gd)bs v. Rumsey, 2 V & B. 298. 

Iir. By Implicatios or Cokstuuc- 

TION. 

(a) Words of Confidence, 

1. Testator having, by his will, made 
hU daughter tenant for life of his general 
real estates, and of lands to be purchased 
vttb bis personal estate, and also with 
the profits arising from sale of timber, 
devises bis collieries, &c. upon trust, to 
dispose and convey the same in such inRn- 
ner as she, whether sole or covert, should 
direct or appoint; and in default of ap¬ 
pointment, to apply the money produced 
by the collieries, irfier paying the ejepenses, 
to the same uses as the residue of his per¬ 
sonal estate; the testatorthen, after declar- 
ins that though his meaning was to give 
bis' daughter the absolute disposal of the 
said collieries, &c. to prevent the expenses 
asid trouble that must attend the manage- 
riient of affairs of such a nature, under the 
direction of the court of Cfiaocery, re¬ 
quested her to direct the money arising 
therefrom to be applied in sifcb a saoiMier 
as he bad dinxfted the same, iii^^auit of 
appointment.' Froni’ th« ^tentuv^ of tbe 
teetatOT, as expressed through the v.bole 


will, it was held that the daught^ -mmh 
not entitled to the absolute disposal' <of 
this property, but that her interest was 
confined to a disposition by sale Burl 
Bute v. Stuart, 3 Eden, 87- 

3. Tbe testator, by a deed-poll, bear¬ 
ing even date with his will, declared a 
legacy he bad given by his will was so 
given upon special irust and confidence^ 
that the legatee, his executors, &c. as 
soon as be or they received tbe same, 
should pay it over to his kinsman therein 
named. Tbe deed-poll was not |»roved as 
a testamentary paper. This is a legacy 
to tbe kinsman, and does not lapse by the 
death of tiie legatee named in the wilU 
in the testator’s lifetime. Inchiqum n 
French, 1 Cox, 1. 

3. Testatrix, by will, gave all her real 
and personal estate to her son, his heirs; 
executors, &c. chargeable with debts and 
legacies, and expressed her “ earnest re¬ 
quest to her son, the devisee, that on. 
failure of issue of his body, be would 
sometime, in bis lifetime, eitiier by will,- 
or any other writing, settle the said pre¬ 
mises, or so much thereof, as he should be 
seised of at the time of his decease, so, 

1 and in such manner, as that, on failure 
of issue of his body, tbe same might 
come to the testatrix’s daughter, and ibo 
heirs of her body,” These words of 
request are not imperative on the ton; 
for words of request, to amount to a le¬ 
gacy, must be limited to some certain 
thing, or certain part of a thing, and not 
left absolutely to the pleasure of tbe per¬ 
son to whom the request is made. Bland, 
V. Bland, 2 Cox, 34.9. 

4. Words of confidence, if ^e object 
be certain and the subject ascertaiued, 
always create a trust in equity. 

Dashwood v. Peyton, 18 Vck. 41. ■ 

Tibbitts v. Tibbiits, 19 Ves. 664. 

Wright V. Atkyns, Coop. 115. 

5. Devise to a nephew in fee, ** not 

doubting, in case be should have no .cbilt^ 
but that he will dispose and give my said, 
real estate to tbe female descendants of 
my sister, in such part or parts and man¬ 
ner as be shall think fit, in preference to 
any descendant no bis own female line.”. 
These words create a trust in the event 
described for the sister’s ehildren. Par-^ 
sons Baker, 18 Ves, 476. 

6. Devise to a son, recommending hiir^ 
Uo cqatinne bis cousins, A. and B., in the* 
occupation of their respective farms.in 
;tbe county of.W« ns heretofore, and Sfv 

long as they conttmw to manage th* 
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r'ippie^lfl f -gbod «p4 and Jave the rrtnatnder of ber property 

' W)d pity ^eir. reati: held to be a to my nephews G. and Wm. £ade.' it 

lni|^ coasini, who had been tenants was referred to the Master to inquire who 

fkt w^-^id the son being the heir, was put were the persons meant by the Miss Nor> 
to bis rdlOction. TMitt v. TibHUf tonsj and on his report, and on further 

19 V<8i6fl5. directions, the legacies were secured to 
7. No trust under words of recommen* the three parsons proved to have been in- 
^tion ahd confidence Applied to an un- tended by the testator; but as the ‘*re- 
iWtaift subject; as what shall be left after niaihder of her property” must be under- 
Site.death of a person to whom the pro- stood to be the property the wife might 
party is given in the first instance. Tib- possess at her death, it was held too uncer- 
biU vt TUihtSf 19 Ves. 564. tain to raise a trust in favor of the ne- 

.8. The testator by a codicil, required pbews. Bade v. EadCf 5 Mad. 118. 
smd entreated the executor, who was also 14. Where a testator, having bequeath* 
residuary legatee, by will or deed, tu settle ed personal estate to trustees,, recom- 
and secure ^500, to be paid at bis de* mends them to lay out the money inland's, 
cease; and declaring that he had omit* it is imperative, and raises a trust which 
ted tp express it in hts will, not doubting must be carrM into execution. Kirk- 
that the executor would readily comply bank v. Hudsonf 7 Price, 212.- 

with the request: this is a trust by way 

of legacy out of the assets, not a condi- (&) Securities descmSng to tlte Heir, 
turn, imposed independent of them. Thy* 

tor V. George, ^ V. 8e B. 378. 1. Where English bonds, and, as further 

9. Testator expressed his will and de- security, heritable bonds, were given in a 
lire, that one-third of the principal of his loan of money to a domiciled Englishman^ 
•state and effects should be left entirely to who bequeathed the former to bis execu- 
the disposal of bis wife, among such of tors in trust, held that when there are 
her relations as she may think proper, several securities for the same debt, an 
after the death of bis sisters. This is a assignment or gift by the creditor of one 
trust for her n«ct of kin at the time of her security is an assignment or gift of the 
death, she having made no disposition. debt, and neither the creditor nor his 

Bkoi V. tyade, 3 V. & fi. 198. representatives can afterwards set up the 

10. Devise and bequest of real and other securities for the purpose of defeat- 

leuehold estate to the defendant and ing the assignment or gift, and consequent- 
lier heirs for ever, in the fullest confidence ly that as to the securities not given by 
that afterher decease she willdevisetbe pro- the will, the heir of the testator was a 
party tw my family,” create a trust as to trustee for the legatee. Dutchess of Bate- 
the iabcriunica. IVrigkt V,jtkyns, cieugk v, Hoare, 4 Mad. 467** 

17 Ves. 255. Coop. Ill.. 

A^rmfd on appeal. 19 Ves. 299- (c) Purchase m, or Tranter to the name 

Coop. 111. of another, 

11. A gift to testator's wife, A. C., 

;C5CX), ** and it is my will and desire that I. A copyhold was granted for three. 
A. C.,may dispose of the same amongst lives, the purchaser, bis wife, and son, to 
her relatioiu, as she by will may think take in succession; no custom was stated,, 
fffoper,” lUildA trust for the relations of and the porchase-nioiiey was all paid by. 
A. C.; and the power to dispose of the the fatfa^i held, the sou is not a trustee 
^500 was well executed >by the will of of his life interest for. the father, but' 
A.C., giving the same to her sister, .add takes it heneficialty os an advancement., 
her s.ister’s .children, though such will Dyer v. Dyer, 2 Cox, 92. 

made no reference to the wUl of the first 2. W^re au mtate » purchased io the. 
testator. ihr5e* v. BHl, 3 Mer.437. name- tff another person, it fe a trust for ' 

12. Wosds'of.eutmaty in a bequest, bim who pays the consideration, unless 

will create a trust,, although tbme may the purebase is .by a parent in the name 
bca .power of section amoitgthMe in of a child, which will be presumed an. 
w^sehivortbeeMnmty i>nmle. .Pro- advaocmoibb fMiskx.7tM;k,15yes.43. 
Wit %, Clarke, 2 Mad. 458. 3. Ilia .prcnuaptieii of such advance- 

13. Bequest..af residue to iestatcurli ment is cf^iaide of being rebutted, but, 

wife reqws^r^ the wonld pt her death will aotgive srqy 40 slight circufxistance8*< 
leaive 200 to each at tiw Miss Nortons, ibids^ 



Purckut ot Tt^er, * 1/4 


4i Where. the purchaae mon^ of oa 
eitate is pitid by'fhi vsisti^ is^bii* 
veyed to B., &-» a tmstee for A.; aitd 
C., purchasing with notice of the trust, wiU 
also be a trus^ fur A, MaCkttik v, 
Sj/mmoHti 15 Ves. SSOt 

5. Where there i< a joint advanee of 
the purchase moneys but the purchase is 
made in the name of one only, tiiere is a 
resulting trust for the other in proportion 
to his advance, fVroi^v, Stale, 

9 V. & B, 388. 

6. The general rule thai,ob a purchase 

by one man in the name of another, the 
nominee is a trustee for the purchaser, is 
subject to exception where the purchaser 
is under a species of natural obligation to 
provide for the nominee; as where a fa¬ 
ther purchases in the name of his son, 
and no act is done to manifest an inten 
tion that the son shall take as trustee, 
this will be presumed an advancement, 
unless there is a custom controlling that 
doctrine, nr a contemporaneous evidence 
of a dilfeiwat intention. In this case a 
fatlicr purchased the reversion of a copy¬ 
hold estate, and took the estate to hold, 
to hiK three sons successively, for life; he 
after .vards, under a license, demised the 
estate to other uses. It was held that 
the sons took successively as advancement, 
hs there whs no custom to control the 
«.fcct of the original purchase, and the 
estate being in reversion, the possession 
of the father did nut afi<>rd the necessary 
cointeni|joraaenus evidence of his inten¬ 
tion to make bis sons trustees. Murless 
V* Franklin, 1 Swan. 13. 



o*<4i reCmmne f«r|ifi i 
I' sMak the defe]^ht''s'«q 
tiff bad not shewn 
cnmstances are sufficient 
prma facie presumption. 

‘ , f Price, 

((f) Reaemittg LetueioU Intemtt* 

1. Bequest of leaseholds for yean, de¬ 
terminable upon lives, fur life, with 
mainder over, for all the residue of ^ 
term and interest the testator shoald 
have to come therein at bis decease. The 
term expired in the lifetime of the tes¬ 
tator, who continued to bold as tenant 
from year to year, and paid half a year’a 
rent before his death. The executrix, 
who was the widow and tenant for life, 
renewed the lease and died. Upon the 
general words unrestrained, comprising 
the interest from year to year, and the 
intention upon the whole will, the renew¬ 
ed lease wiis held subject to the nsmi of 
the will, as the residue of the term at 
the testator's death, however short, 
would have been. James v. Dean, 

15 Ves. 236. 

. 2. A church letuie for lives to the lessee 
and her heirs, and another to her and her 
executors. As to the effect in equity of 
a declaration of trust for A. simply— 
Quaere, But if the leases were merely re¬ 
newals by a guardian, the trust must 
follow the actual interest of the infant, 
as to one estate to the heirs, and as to the 
other to the executor. Milner v. Tntrd 
Ilarercood, 18 Ves. 274. 

3. Where a testator bad a devisable 


7* The presumption arising from tht^ interest, as in a renewable lease held 
[ices of the purchase of one i under a corporation, and the devisee re¬ 
news, such lenewed lease become sub¬ 
ject to the trusts on which the in¬ 
terest was originally devised. Randalt v. 
liugseit, 8 Mer. I90. 

Hardham v. Johnson, 3 Mer. 347. 

4. But the reversion in fee of such a 
lease is a totally different subject, which 
the testator had it not in his caotemplatioa 
to acquire or dispose of, and therefore 
will not be subject to the trusts of the 
will, if purebas^ by the devisee of one 
to whom the corporation bad conveyed it, 
although the benefit of the tenant's right 
of renewal with a public body ts thereby 
gone. UandaU v. Ssuselt, S Mer, 19O. 

5, But whether if the porchitte had 
been from the corporation itself—Qewreb 

JWd. 

And see Hordhm v. Jainsass, 

'S^Mer.Sdf. 

LtL 


circumstances of the purchase 
estate cannot be qualified by transactions 
relative to other estates. Ibid, 

1 Swan. 19. 

8. A transfer of stock of an intestate, 
into the name of himsdf jointly with 
that of the husband of one of two nieces, 
accompanied by proof of bis having said 
in his lifetime, that it was bis intention to 
give the hnshand the stock at his death, 
in cunsiderahon of uffiKtibn for him and 
his wife, and that he bad transferred it' 
for Aat purpose, if Rotrepeiled by counter 
testimony, held to he sufficient pnxd' of a 
giftof such stock, and the. c«urt refused 
to continue an injoftctiom -grantM to re¬ 
strain the husband, who had'a4Aiiluster- 
ed, from dtspoaingel it, Such euidcuec is 
strong enough to destroy 4bc dtlMrwisft 
^uiuhle presmuRtuM thM ^ iriansferM 
iji a mere trustee fee (he 







M^iimprMi^nant from year to year of a 
>Me'>oUeg« lease baviitg expired. ; 
g^Ve»’it- 'M his widow darantc tiduittHe: \ 
bittd that a t>e« lease, obtained by the wi> 
dow after testator's death, was subject to 
the trdsts of the will; and that those in 
nwiainder should contribute to the hne ot 
rettewal in proportions to be settled by the 
SlUster. B^ndalf V. Kussellf 3 Mer. 190. 

‘ 7. A tenant for life of a leasehold in¬ 
terest, the subject of settlement, snrren- 
dertiig the lease and taking a new one 
fertiis own benefit, is a trustee for those 
entitled to estates in remaiuoer under the 
aettlertieot; and an accumulation of rent, 
from the death of the tenant for life to 
ttte expiration of tlie new lease, belongs 
not to his devisee but to tbe person next 
entitled tinder the settlement. A mort¬ 
gagee, with notice of tbe settlement, 
eanndt protect himself as a purchaser, or 
be distinguished from the tenant for life, 
the mortgagor. JSyre v. Volphivy 

2 B. & B. 290. 

8. Trustee of a lease, renewing for his 
own benefit, considered in equity as still 
Riding for his cestui que trust, even when 
^eaf that lessor would not h ave renewed 
Air the benefit of the cestui que trust. 

V. Seanlawt I Dow, 2ul, 269. 

IV. Resui.thcg. 

See tdao Tit. Executor V. (b) ante. 

■ I.' A trust cannot result by operation 
«f law, except for those for whom it 
might have been declared by tbe party 
executing it.' Burgess v. Wheat, 

‘ • 1 Eden, 207. 

- -S. No trust can resnlt to tbe lord, as a 
tstwt canonly result to lieu of the inherit- 
anee conveyed without consideration. 
i&iVf, 1 Eden, 245. 

' 8. Testator devised certain estates to 
bis -wife for a term of 14 years, in trust, 
to raise potnions for his younger children, 
and to pay 'his debts, Ac., and when such 
portions,' Ac. sliould be raised, the said 
teim’* to eiease, and from and'after the e.K- 
piratioa of the said terni, he gave tbe 
•aid lands;’ &e,>to trustees^ until his son 
J> had 4 iott'of the age of 21'years;.to 
whom’ they slmiild deliver op tte posses'* 
•tfni'of all'bis laiA'«stete;> tmtdj^Bed 
tbd'jratd teij^wbli the'arraam 4|£^sh<hdd 
b»W^^rt|jMed before that tine,' with a 


toshould 'bone no soa tirbA sbonld at^n 
91 years, who shovld 'Obpte i*e*l tofli# 
tide; add be directed that bis said »tate 
should not be put in tbs pssrar.of hit son 
J., but be preserved fortiie use of tbe 
eldest and other sons of J., in tail male, 
and then to tbe use of his, (the testator’s) 
son H., in like manner. Held that the 
surplus of the rents and profit* during th* 
term of 14 years, and until J. has a son, 
who attains 21 ys^rs, was •undisposed of 
by tbe will, and belonged to tbe heir at 
law. Bland v. Bland, 2 Cox, 349* 

4. Rents and profits under a trust to 

accumulate,' being in the event nut dis¬ 
posed of, will result to the heir- at law, 
Stanley w Stanley, 16 V es. 491. 

5. A devise to convey to the tievisor’s 

son from and after his age of thirty, 
which he did act attain, with a declara¬ 
tion that he should have no power over 
the estate until his age of thirty: th'S 
is a resulting trust for the heir. Nash v. 
Smith, 17 Ves. 29- 

6. Where a residuary bequest is can¬ 
celled, as by striking it through with a 
pencil, it will be a resulting trust for the 
next of kin. AJence v. Mence, 

18 Ves. 548. 

7. Devise and bequest upon trust, the 
devisee cannot take beneficially the real 

i estate not exhausted, but a trust results 
for the heir; nor can the executor, whe¬ 
ther himself or another is the tiustee, 
take beneficially the surplus of the per¬ 
sonal property. Dawwn v. Clarke, 

15 Vea 416. IS Ves.255. 

■8. Devise when the devisee attaintf 
|pwenty-one, e resulting trust for the heir 
until that period, and by the previoOi* 
death of the devisee tbe remaindw is 
celeraied. Chambers v. BraUsford, ■ * • 

18 Ves. 368. 

9. Bequest of accumulated fund from 
real and personal estate, when tbe legatee 
attains twenty-one. Upon bis'death un¬ 
der that age, it is a resuhing trust for the 
respective representatives - ef- testetor. 

Ibid. 

10 , A devise''■iiAiei''payi»eat of debt;^ 
legacies, &c., of^ specie frctdiold pfid 
leasehold estates io A,, bul^t to mort¬ 
gages and incntnbrilnees, alitd^ all other 
testator^ Awhold aid ieas^eld estates, 
together wkb 'idl hie 'peieonal estate la 
'triiffieesto and 0«t the money, in 
IbeAiat^l^ye/ta'pay’i^roxpensesin the 
eKeeutit^f'tne s^if amsMana without 


prpytso son AiUCtl- all | fartherd»poei^ rni^o lati»gtfae truetece 

tlie'-Wd eidAtts oh suchwf -h|sibm^ers, 'if 





ibe proAio^ 
heir at 

■ «> s 1' V. k JBItf 

II A’dev^^'t in-ke,, subject >. to «nd 
cbargeabto #ith’. at)tiuHj<!S, upon the io* 
tenUoa coikcled from 'Whole 
was held a bencfidal deviact aod not 
a resulting trust for the heir, as to the 
surplus beyond the annuhiea. King v. 
Vcniion, 1 V. &: B. S60. 

12. There is a difference between a 

devise charged' with debts, and a devise 
upon trust to pay debts, the former being 
a beneficial devise subject to the particu¬ 
lar purpose, the latter limited to a parti¬ 
cular purpose; and tuerefure, if such pur¬ 
pose does not exhaust the interest, the 
residue will be a resulting trust fur the 
heir. Jiirf, 1 V. & B. 272. 

13. Devise of freeho1d4|lbate in trust, 
to sell and apply the motw towards the 
payment of the legacies;. a^ the residue 
of personal estate after payment of debts, 
legacies, dec. upon trust to convert all tiie 
said residue of his personal estate into 
ready money to be laid out in the purchase 
of freehold property to be settled. The per¬ 
sonal estate leaving a residue beyond the 
charge of debts and legacies, the real estate 
'will be a resulting trust for tlie heir at law, 
and is not. charged with the legacies as a 
primary fund, but only as auxiliary to the 
personal estate. Maugham v. Mason, 

IV.&B. 410. 

14. Legatee, tenant for life of a renevv- 
able college lease, with ''ower of appoint-. 
iNleht, appoints to one who dies in her 
lifetime: this is a resulting trust by lapse, 
for the representatives of the author oL 
the power; nor dods" the renewal in the 
life of the tenant for life', operate as an 
appointment in her swn favor, so as to 
prevent the lapse. Brookman v. Hales, 

2 V. & B. 45. 

15. Money liroduced by ibesale of real 
estates, > bequeathed for charitable pulr- 
potes, is a resulting trust for the heir. 
6 M>t V. Bumsey, 2 V. & Bi 254. 

Id. A wneral devise and bequest to 
eaeoutori^ wli^Keok also* eqoal legacira of 
stock for ^tifniitg;their heirs, executors, 
dte., on ilkl'^i^peral^'trust to' devote all, 
Wtb reid ahd’ifersoni^i to debts, legacies, 
and' aoBtitUds'l''btdd' to -ba a revolting 
trust of tito' iaeiitis. Bate, 

' - 2lP.dtB.d961; 

17. Whliilii^tarm 

trust of kMMkd, b«H tbaJHiitttAmiied 
to tMfauti^iWk, wiUi r^ttsiiKkdt^^vtr, 
the ciiuft ikcided'titot'tl^%ks'ao#«(ailt' 



; l^ftaust'sspw.' ,,, 

MnM ihaitahiMi%enee.< 

: ‘ .'-t'Jd’ 

S. C. Sidney v, MUler, 

18. The question .of a re 
can arise between the real an<| 
representatives of the testator only, 

not between the representatives of a pa^.-. 
taking under a will. Ashby y. Palmer^ .. < 

1 Mer. 2^,.- 

19. Testator gives to A. £ 10,000, to^. 
gether with the furniture in-his houses,, 
(plate only excepted,) and appoints bintt 
ins executor. Although the .legacy con¬ 
stitutes a violent presumption in law, tbatt 
the testator meant to exclude him* from 
the beneficial interest in the residue, the 
exception out of the bequest of hirnitars 
is not a circumstance to confirm that prs-t 
sumption, so as to preclude him from 
giving parol evidence of intention in hiss 
favor; such evidence being also liable to 
be repelled by evidence of a contrary iow 
tention. In this case the evidence not 
amounting to a direct intention in the 
executor’s favor, and being met by con-n 
trary evidence tending to confirm the 
legal presumption against him, he was 
declared to be a trustee of the residue for 
the next of kin. Langkam v. Saiiford, , 

17 Ves. 435. 

The decree at the Rolls was. affirmed 
upon appeal. i5id, 2 Mer- 1. 

19 Ves. 641. . 

20. Whether to rebut the presumption^ 
of law, it is enough to allow evbience i^an 
intention to exclude the next of kin, with-> 
out any evidence of direct intention iia 
favor of the executor— Queers. Ibid., , 

21. Under a devise of all the residue* 

of the testator’s estate and efi’ects, what¬ 
soever and wheresoever, of what naWre 
or kind soever, to trustees, upon trustS< 
referrible to the personal property only } 
held that the real estate passed with a in¬ 
sulting trust for the heir. Diwooge v. 
White, 1 J. & W. 5^3. 

22. Devise of an estete in trost, to • 
sell, without fixing any time for that pur¬ 
pose, and to apply the interest on .the 
laomes to arise by tlie sale, to .the use of 
the plainAf for life, and then o\*er: the • 
estates continued unsold, and the.plaintifF, • 
as the heir at law, held entitled to. -U>» - 
jents emd profits of tbs estat<^> lie ihe 
4rst ymur after th0*deatb ol>,thd tM^trix, 
as being luftfilpoieded^ 

voke, 5 Mad. 25* 

f ^.‘ykf^sfAWfifo.Itglwyiii lisitHjkthfid t<» a 
Ifenduary lsghtM« to the .testator's yet' 




..,'^^inSil.i io '^e 0^. 

, - ‘fcr ttitiMtiefit' of tltt heV 

Ifo'iie €ii^ttb4'tlili in txoaerfin . 
the p4ti|4f>iraUt4; for the heneJSt 
of ^e next of 'kib^ hut to dlacH^rge the 
deIVtIetl eMAte klilti tibi favor of the ^ga tee. 
oftSthtetkiol i^tfie produce of the sale, 

7 Price, 2il. 

The’ application of the pertooal 
the hair lii' ePmpleting a con* 
traH'^tered into by the aacestor, but 
ixit^biadih^ dn him, raise! no trust in’the 
li^ ’for the next of kin. ^age v. 
OarfoUtf ‘ J B. & B. 265. 

'1^5; Whether the case of resulting trust 
arise'hdtween the heir and next of kin, or 
h^ atid residuary legatee, the question is, 
vmeiX & the residue} Kellett v. Kellettt 

1 B.& B. 545. 

tSl6. When the intention of the Ics- 
tatbr is to provide an auxiliary fund 
for legacies, and not a complete conver- 
•km out and out, the residue of the 
nnt^ estate, after making good the defi-< 
cikitey of the personal in payment of le* 
eaeits, is a resulting trust for the heir at 
iMri ndttiiithstahding a Icgaey is given to 
himi, tind the testator has appointed and 
residuary legatees." Kelfett v. 
Xkthif, 1 B. & B. 533. 

w l^ree aflirined in Dom. Prnc. 
npdh the yHnciple, that, though the in* 
UAftioh was very' doubtful^ the heir at 
IsAkuonld oofy be disinherited by express 
wiMds dr necessary implication. Ibid, 
f ' 3 Dow, 248, 254. 

Wbensland 6if any interest in land, 
'would descend to the heir, is ^vised 
foir pdtpdsei whidh' the law will not per* 
n^tdii^'efFiictptbe interest results to 
the at libr as undisposed of; there: 
foifo; wheih h' t/edtSAoT created a term upon 
oikteiii trusts, ahif^sr the execution of 
the trusts,'uh^xpifitioii of the term, de* 
vkM thelttUds^^i'and the trusts of t^ 
term were '#6i3rH wss held tbut the mtUte 
^dtl4lgl>’iU!iim|^^^ to the subsequent 
dd«^ee^'t>(^^<^ w benefit of the trusts 
reitfU^'td V, 

'T ' ' aifow, 
m: .ffowetuffy. 


of. 

Utli»WfWy ■MElWf'# ^ const^ 

motion con¬ 
sols the hstent, soteot eou- 

thf ilej^l <^utlout^^lhilffoed« Bvr~ 
ii / 'i 1 ,Edep, 193. 
i l^Jwre U- coort of Justice takes cog- 
pisanee, and,' compels the execution of 
tru8t|i,ifi substantial ownership, the trust 
beeouws the .mere form of a legal mn- 
veysmee. Ibid, 1 li^en, 218. 

3^ Where the amUtanfe oit^he trustees 
is necessary to complete a limitation, it is 
sufocient evidence of U)e testator’s intent 
tioh, that the court shouM mode) the li- 
mitatinne; but where they am already de¬ 
clared, the court has no authority to al¬ 
ter them, Austen v. 

1 Eden, S68. 

4. No diflH|hce between marriage ar¬ 
ticles and exc^'^ry trusts in wills, except . 
that the former aiFurd priwa Jack ev 
dance of intent, which does not belong' ’ 
to the latter. Jervokt v. 7'he Duke of 
Northumhertamd, 1 J. £e W. 559. 

5. Jn execuUiry trusts the court con¬ 
siders the intenlinn of the testator, and 
acts according to it. Ibid, 

lJ.&W.57a 

6 . There is a distinction between trusts 
executory and exf’rntrd) in the latter a 
court of, e^ty follows the law. 15id, 

(5) To conrey or settle Tjonds, 

1 . "Where testatrix by will directed « 
sum of money to be laid out inland, and. 
settled, after some previous Umitations^ 
on her own right heirs, ai^ afterwarcia,' 
made a general residuary devbe 'Uf all her, 
real and personal estate; frotn the avi-,' 
dent intention of the testatrix to exclnde" 
the residuary devisee, the heir at law 
was held entitled to a remainder in', 
the lands to be purchased- Ifo^on .V.^. 
Kn^ht, 2 JI4enj(l5^t 

%. Dfviseto trustees pf tliodeylfoliU''^ 
laid out in land, andrsei^itd fis ddiyset ~ 
sbotdd advise, in tnlkt rorl41>hd ''hia 
issdk 'ih tail luale^' to ' 

hiid priority, and W i^'nin.' 

ney;* dll laid ddii - 

soteiftko lf?tjfou*a „ 

by 'Ipvitiir fw Bfo''' 

hitfodiider fo hhi ■firlt^’iihd' 6tl4r sons, in 

IM tT sag* 

J ;' "X? , . A- . 1* >$■ * •''Wl; 



A"’ devise <df iww 

tni«tces **'apl[m''1M^'«te.;toitidwTK^ ^ 

advise, tA 'ldUk?'^ihid*dM^,‘_lhe '; fit|er do inteyMi^pca^'lli)^^^^ 

said premises to; c#felfHhS iaSo*m,-^ % ' is in equity 

trust fnrt bis dab|^tor -f: fir liiti!^1ifs,'abd have the mon^,- or the Isn'i cnqyig^ tlf 
after her dentil,’' then on the'hisito W h^ be'’sha11 ditert,'r, , i|7;yef.. jU^„, 

budy,” dccii 'The erwrr directed the' iiitates 9 . Dirtfctiohs to Mlttq; MosirMt^'ipr,^., 
to be settled nptm 3.'fnr her life; with re* reference tc| a precedit^. I^wer of saif*. 
inainder to her first and other soite hi Util Atlan v. Backhuvte, . I' ^ y. A & 7 $.' , 
general, with remainder to her daughters 10. Thiire ii^ no distinction t^Wjsen,., 
i« tail genetoi, &c.; the limitation 1»ing executory trusts by marnage articles SkOd , 
to both sons and daughters in tat! general, by vrill, except the inference. ;of.^iitteot^. 
there is no necessity for a sub^uent 1i- front'the object of the former, to {wovido 
mitatinn to J. and the heiie of her body, for the issue, that the father not 

Biulard S', Brobgt 3 Cox, 6. have the poser to defeat it; tbmfore, 

4 . Testator directs his executors to in- an dstate for life, with remaindec to the 

vest perstmai estate m the ptirciiase of heirs of the body, is a strict settlement ia^ 
real estates, vd|^h, when purchased, he the one case, and an estate laH in the other, 
devises to A. ** to him and the male heirs iinlees clearly not meant in their strict 
of ills bodyfbr ever; and if'A.'sbouId die technical sense. Blackburs s. Stable*, 
without issue mate, then h% devised the S V. & B. 369* 

same to the heir male of the body of B.” 11. A testator, having devised hfe mal 

lilts being an executory tnist, the court estate to be settletl on his two daughters, 
will insert, after the estate tail to A., a in equal proportions, undivided, for their 
liniitation to trustees to preserve cqntin- lives, with remainder to their issue seve* 
gent rediaiiKlers. Uarrisau v. Kb^lrr, rally and respectively, in tail general, with 

2 Cox, 247< cross remainders over; the court thought 

5. A direction to trustees to correct that the settlement sliould contain liQt 

any- defect or incorrect expression in the only cross remainders, as between the 
will, and to form the settletnent from children of the two daughters, but also, 
what appears to them to be the testator’s as between the two families. Homes, 
r^al meaning, is nbt an authority to them Barton, 19 Ves. 39S. Coop. 257. 
to change the liniitutiuns. Slanlty v. 12. Testator by his will. .dev<sa4 ^ia 
Stanley, iff Ves. 491. freeliold and copyhold estates in trust, to. 

6 . in the case of a legal devise by a convey to bis son in strict. setUement, 
will, containing also an executory trust with remainder to his nephew, and by the 
td‘ settled lands, to be purchased in the hrst codicil, directed a power to be u^. 
laxecution of the trust; in the canstructinii serted, enabling the trustees, with toe 
oftbetrust,theactuuliiiitentinD,ifitis tobe consent of the son, to sell one <)f 
collected, is regarded in a much greater de- estates to ttie nephew, on his agreeing to 
gree than in tite construction of the legal assume the testators name; and by a've- 
deviM. Greefi v. Stephens, ij V’es. 7b'. cond codicil the testator directed ttot tbe 

’ 7 . A devise .to trustees in trust to sell settlement should coottfin usual powers to 
and pwclmie other estates to be settled; the trustees, with the consent of the te>. 
those’entitled under the limitations di- nants for life and gnardiaiis. of ijMeots, 
rected of Restates to be purchased have tenants in tail in possession, to te)} ** ail 
cq^tabfeioterestsofthesamqfxtenttn the or any part” of the estates; held tliat the 
ti^st sale; therefore, *a! fine conveyance by the trustees must contaiii 

levied 'bya . would have ,been both the particular and ..the geneiiulpowar 

tenut mto ,be pur- of sale. Greene sJf^leswortA,.^ 
cltose^ .w% ^sttch tail, thalffect 1 Wil. 313.. 1 Swan* S|#s,< 

beiing*oi^^,tQ«e|ep ^watoffijltintJ- 1.5. Devise of copyhold estgtes^ 
ing ibe .nay ^ legal' estgte being oot^audinm. to ^ 

|^^4soi4d.tal^: son, IL W. G., to be entailed 
ap^^tbet9nto)^'|o.|toni^^ male heirs, iiod failing such, to pass,to 

soa.'eot^led to My* . his west bto^,"abd to -oh, Wh bA>-' 

«Q»vl JlOfa,ioi. . Aher to biother, allb«ibt to ho 

* ^ bb bud yai|ed:^4||!pn^Abp^^^^ 

pDJiJq'fen«Wf|<^vqH|^ feili.eMii qihetber this is # tqqpieso*; 

ppop trust to set), and (be product to be *cuted or executory, and if the latter. 
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^ V<» 
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wli< l ii ifi i<iv^<»ti<».j(ii 
Hlftw. The point wm 
4otfitM Ip^ootopd tbo 

lijAb Jcrenbt v. Tie J3met^ Jfer^km- 
f *- «n 1 J * & W.,S59. 
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m 4* tk*)W> intrupt to «ell lo «ueh man- 
iMImM «t ^}i time os the irustoee ehell 
^humlk proper; the period of eoaveratoni 
ptbetwepn thoee entitlinl for life and in 
twitouidery depeixH not upon an arbitrary 
diarmtMNii nor even a sound diuretiuB in 
oarli <Met bat upon some fix^d i;tile 
•aoertOHNnga given period, as upon a trust 
to ss^ with all convenient speed, con* 
tKdkd in this instance by consent, ff'al- 
ier V, 6iore, 19 Ves. 3S7. 

9. The parties iiiterested in money to 
1 m produced by the sale of land have the 
Ofttfoa to keep the land. IM, 

19 Ves. S92. 

UL A grose sum to be paid out of rents 
and profits, the trustees, if the trust le* 
(pMBMi payment, are nut confined to an* 
mwd profits* Boo(/e v> BlmdiU, 

19 Vn. 528. 

4). Construction of deeds oi trus*: fust, 
tihaMiproviiion fi>r payment of ** the just 
propaiUmior sliare** ot .dl debts o« ing Irum 
owe toUtaer jointly and as a partnei, re- 
(sma not to the contiibulion as among 
Ibe partners, but to »hat, aitb reference 
to She bUte uf the partnership funds 
and the ability of tlie other purtners, he 
nsa^ eventually oe railed on to contiihute 
to lb«i(MuS debts, so thattliey may be fidly 
puds iitocundly, that, under a provision 
fiv4>bts o| various desciiptions, no pre* 
iarcnce was intended; wbicli must he 
ctoarly shown, otherwise the court of 
Chancery tavors equal payment. Thud* 
ly, a reijsrejacato adeed of a specified date, 
tbiae imng two of the same date, one 
CWtoKWi a| tint tune, the other subse* 
qneadjh wasiin the absence of positive 
evsdenms and aided by circumstances, 
appM to tbaiorpiar. Wadeto* v. iiicA* 
mS^ 1 V. & B. 103 

^ pofds ** rtoto and profits," will 
haapMlsM b<^««4 ibeir adioiUed natural 
■MaaMiismaiial profits, to a mortgajle or 
sstipritotonrveaasiary to efiecs the object, 
aaito^ssm^ pmisaom to be p«d ^wuhont 
driligMdiinl«Na aa tofU fisv fisw»*asHli»> 

ip •»l^fWiiint inlelittM to preserveilto 

H i ’ 


BackhotuCf 

2 V. & B. C5. 

6 . tv iMtotof<vdeviaed lands to hU 
children, pvtop Ipfitotoy '* the same tq be 
sold whep (he uvstecs jpul executors ol 
bis will shall see proper tq'dispose of it; 
apd the mouey arising out uf tlie lands 
and tenements to be equally wd severally 
divided among inyabove*tiauied childHin.'' 
Held, that the trustees had an immediate 
power of sale; and soqie of the children 
being infants, it must be uilerred that the 
testator mtendid to give the tiustecs the 
power to sign receipts, being an aulboiity 
necessary (or the execution of bis declared 
puipose. howattby v. Zocy, 

4 Mad. 142. 

7. Heal estate being deq|sed in trust, to 
sell at such time or times alter the testa¬ 
tor’s decease as should seeiumost advis- 
alde, either together, or ui s^arate par¬ 
cels, by auction or private eputiuct, (be 
trustees tu stand possessed of the produre 
of the sale and the lents and piofits ac¬ 
cruing in the mean time, upon the tiusts 
of the will: held, not to invest the tius- 
ters with an unqualified discretion in re¬ 
spect o( the sale, oi to entitle them to 
main ilie accumulation of the rents anfii 
profits in their hands, to answer the exi- 
getu les of the will; but that the residuary 
testuu que ttust were entitled to receive 
tiieir respective proportions of the accru¬ 
ing rents and profits from the end of the. 
year after the death of the testator, thp 
words, ** as should seem most advisable,**' 
being held to be equivalent to ** with all 
convenientppeed." Noel v. Lord Beoky^t 

7 Price, 241. 

8. If a testator’s personally be clearly 

more than sudicient for payment of tj^e 
debts, legacies, funeral, and other ex-» 
penses, 5cc. so that there be no occaiUon 
to resoit to the produre ot thacieal e^tq,* 
devised to be sold fur the purpose of cre¬ 
ating a subsidiary fund for tha to^genciet 
ol the will, 4be court will pj^aed lo v{a*> 
cree cxe'cutioo oi the trusto«to fsouentlion 
of the fund, without itoiiilqg a liaid^ 
report, which wpulA toftiic||m, be ns-' 
cessvlly, or untf all the 4sfte^ pro^ty 
shouldhfsuld, , ifiid, 

(sO 'BieMt 

$ee 

ofUnBofd^ ,< #Vs&!^4rTs ' 

' JU fhn iMtotoRs aft«r4tol|iv|»»tovi)- 

Igtoto ** aU rratoito* 





dkr of Ms real aitd p«f ioini estate/ tt» IpM 
•on* “ to be a vebtedMlne^t, on tt> 
tainiflg the age of iwenty-onc / and, “ if 
lie shall bapi>en to dte btiftire twmtyMMie/ 
then to hie daughter, with letoatnderB 
over. The reiits and prodte are to aidu* 
toulate untd the ton attains t«ent\-»ne, 
or dies under thttt Ojle* Olamill v. GIuh- 
vidjla 3 Mer 33. 

trust of rentt of leasehold estates, 
to accumulate acd he laid out m freehold 
estates to he settled, ceased opoii ttie first 
tenant m tail basing attuiii^ his age of 
twent>-one, and such leasehold estates 
vest'll lu him absolutely. Pktpps v. Ke- 
h/ttgf, 2 V. & •. 57. 

(c) Where Truette u dead. 

I, Power, by will, to the devisees for 
life, when in possession, to cut down 
tinihcr, as the trustees, the survivors, or 
•urvivoi of them should assign, allow of, 
or direct. In tne event of the death of 
the trustees, the court will execute the 
trust, by referring it to a master to see 
whit umber is fit to le cut down, end 
ord>''Ui|{ the same to be felled, from Ume 
to tune, for the benefit of such devisees. 
Hewitt V Hewett, 2 Lden, 332 

A residuaiy devise and bequest for 
each of the teStatoi's relations and kin¬ 
dred, in such proportioiix, in inner, and 
form, as bis executois should think pro¬ 
per, recommending and ads isiiig bis said 
trustees and executors to give the gr^atei 
share tbeieof to such person or persons, 
who, in their opinion and judgment, 
Should app«4r to them to bAis nearest 
relations, and the most deserving, declar¬ 
ing his inten^dn nut to control then dis¬ 
cretion, but that every thing relative to 
that disposldon, who were bis relations, 
had ths propoitioDS, should be entirely 
{p the diseretior of the said trusters and 
SStecutors, Md the beiis, executors, and 
•dmmisidatorB of the survivor of tltem. 
This u a trusl, and a power; add as the 
fomidatiort of the power is personal cunb- 
dencm, U is, pimiUt /hcic, hmited to the ori- 
Ij^nattraSiiiito; and without express Oiords 
cannot passlo others, to Whom, bv legal 
Innsaiisiion, the same citametn may 
Mtppeaf t% helongi and tberttfore cannot 
be exqMted by the devisees and exeeu- 
Mri, of the 

Mtvivihg 'trniMli 1 hut it m a'^st be 
the tMn vHtb were 

thi^ Mfif 


» »** 


It 


tator, MpoMihg to tfaa ito t wi ff 'tof liMtai* 
buttoni.^ 

VI. Tti.«o*totVo*»/» • 

W .11 « 

li Before Um staUite and49 Oaef 
3, c. 98, a trust of accunralalten 
have been directed, so hmg as an cStaM 
may be kept frMit vesting, that is, until 
an unborn ebdd of a person in being au> 
tamed tmfoty-one, but not longer: toiC 
a limitatiim to vest only til the first de* 
scendant of a person in bf4ng,.<wbo mtgiie 
attain twenty-oue, would be too remote, 
as that dpserndttot might be the child of 
an unborn rbtid. Lord SmtAmptan v. 
Marqute Heripnrd, 2 V. & B. 6 I. 

2 Where an accumnlatHMi exceeds tho 
liiniti of the statute 39 and 40 Geo. S, 
c. 98, It It void only for the escere. 

Ibid. 

3 Devise in trust for a son of the tes- 
tdtoi's nephew, A., at the age of tweiity- 
four, if he has no son, to the son oi the 
tntitor’s gieat nephew, B., but if nei¬ 
ther have A son, then to a son of the tes¬ 
tator’s great niece’s daughter, with a 
direction to take his name; whoever 
should take, not to be put in possestwn 
of any of the testator’s efiects until twen- 
tj-foui, nor the executors to give up their 
trust, ** till a proper entail It made to 
the male heir by him.” 1 his is an exe¬ 
cutory trust in tail for an only son of A., 
M ventte at ihe testator’s death, and is 
not void for uncertainty, nor too remote. 
Blackburn v StMet, 2 V. & B. 387. 

4 Where a penalty is annexed to an 
ofionce against a statute, prohibiting a 
certain arf, a trust, in contravention of 
the provisions of it, cannot 1ms enforced. 
0/t/ey V. Byovne, 1 B. & B. S6o. 

VII. Trustce. 

( 0 ) Appointment and Removal. 

4. A trustee, by bis answer, dMfined 
to act; and on the bearing, it was re- 
fpired to the Master to appoint aeir tmuK 
tees. The origmat trusb-s afterwards 
agreed to art, and on application to tito 
couit that the trustee might*be atsliberty 
' to nmchd luk aosaer in thn lespect, asf 
as to enable the court, on a rebearHig, to 
vary that past af tfac dtotoa, fba cow* 
heMtated in altering an answarSifiar a de- 
<!<toe|l«Hd1n thti eiSfo ittoiwedes* 

! mfi tol3to4l8Hlr%l|^irep«^^ 



4^41. 'iWer^ iyip4h/mra<4^ ' fTfiliSTVtt] 


awiHHniH pad d«di«» tbtf pjMxibtiiMBt 
idhPPli t^tMWp i. MM V. Sfme^ 

1 C««» t$9. 

% A iwtitloo Padttr tin tutole 36 
Ck 90t itatihg. that om tmstM 
PNit sIWIMl) aa ntjaeatHliiig bankruift, pod 
aot Itk^ t» yptom. and iiraywg that the 
iMMiaing truatee thtwld ttantfar stock 
ipto the names of himself and another 
fMHscm, appointed a co>tn»tee« the Lord 
Chaociner made the order upon the affi¬ 
davit «f tlie fiirts by the solicitor to the 
fdppmisuon. WiUmms v* Bird, 

I V. & B. 3. 


3* A joint pttfehase, to hold to the 
purchasers, tlieir heirs, succN'ors, and< 
assigns, tor ever, in trust for erecting a 
Protestant dissenting chapel: the regula¬ 
tion of surh an establishment, with no 
daed revenue, but supported only by vo¬ 
luntary contributions, is the proper sub¬ 
ject of a bill, and not of an information. 
The appointment of a minister ii the con¬ 
gregation generally'» not in the heir of 
the surviving trustee; tlie number of ttus- 
teaa must be kept up; but the mode of 
appointing them and the minister, whe¬ 
ther by tiie majority simply, or in any 
more limited way, being uncertain, an 
inquiry was directed by a Master, who, 
according to the nature of the establish¬ 
ment, wer» entitled to propose trustees, 
and to elect and approve a minister. 
JJgou V. Jenkint, 3 V. & R. 151. 

4. When trustees have a power to ap 
point new trustees, the court will not on 
their application direct an appointment 

vitboot a reference. -v. Robvti^ 

1 J. & W. S51. 


5. On a bill, filed for tbe substitution 
df new trustees, a decree was made ac- 
cord'ni^y, and for a conveyance to them; 
the coart lefused to admit a clause iii tbe 
conveyance, to enable the peW trustees to 
sqipniutjtf necessary, others in ther stead, 
tlwre being no piovisinn in tbe tiust deed 
for that purpose. Boy/cy v. MameUt 
T Hi 4 ' 4 Mad. 336. 

appointment of a trustee by 
cnfdinwi^ to receive lents tor the payment 
of tfe h te , discharges tbe estate from any 
* 1 arising from tbe foiiureof the trus- 
V. Lord Muuerttne^ 

9 B. fo B. 49- 


f £dMfe uwf Infores#* 

timaeiMttadofi of posseufon 

«o<# IMS |o Idfo tW h$iik 


S', 


tarthens, and ibvests him with the kgah 
privtlegeB. Burgm v. IFheat, 

1 Eden, 351. 

3. It is held at law that a trustee has, 
in respect of tbe legal interest in a ship, 
an iosuruble interest, as the attui qut 
trust has in resfiect of the equitable 
inteiestk Ex forte Yallopt 

15 Ves.Jto. 

3. Both trustees and calm gue 9mt 
have an insurable interest. 

»fV«.SS3. • 

4. If a trust is imposed, the trustee 

cannot take beneficially, though the 
trust be too indefinite for eaeeution. GiUn 
V. Ruwsey, 2 V. B. 207- 

5. That a trustee cannot in all matters 

of trust, or in the nature of trust, be 
allowed any compensation for his tiouble, 
is a settled rule in equity. In tke matter 
of Ormshy, 1 B. & B. 189* 

6. Testator by his will gives an annuity 
to his wife, and legacies to rliildren, 
and knowing that his personal estate was 
insufficient to answer these purposes, says 
nothing about bis real estates, but ap¬ 
points certain persons '* trustees of inhe¬ 
ritance lor the execution of bis will”; held 
that the words meant the same thing as 
if testator 'lud appointed them ** trustees 
to inherit bis estates for tbe execution of 
his will." Trent v. Trent^ 1 Dow, 102. 

(c) Potocr and Duty, 

1. Trustee can transmit no benefit, his 
duty is to bold fur the benefit ot all wbo 
would bavdiheea entitled, if the limitation 
had not been by way of trust. Burgett 
v. Wheate, 1 Eden, 337. 

8. A trustee cannot, by delaying a con¬ 
veyance, create a benefit for himself. i5n4 

1 Eden, SSS. 

9. Where, by a marriage seulement, 
the trustees were enabled to knd tbe 
trust money to tbe hushaod, a ekuse giv^ 
ing the trustees liberty to forbear enfoictng' 
payment must be construed for their in¬ 
demnity!, for if inserted'with a view to 
tbe httsbunfs insolvency, it might amount 
to fraad. Ea parte Akockf 

1 V.foB. 179-1 RMe, 834 . 

I 4* The ditcrotioB of trostees having 
! power ta change eecurities, but hot witlw 
out puAient, will Mt becontrolkd by a 
, caort of aqaity, dakeo ndlfohieveesly and, 
• rotnausly oaMIMM. ‘IV MaiiMfeUlt v« 
iOmmfrn^' '4 4 Vtfo 8.^354, 



but^. ’ Vni VlH.] ^Tm#. *1^? 

$. \ power to len(} trust money upon I the trustees should 

; 1 j._... i_. ri- _ «i_i j-t.'.v * X" 


Teal or personal securJt) > does not enable proper. Held that hotwitbstaiimng the 

trustees to accomiuodale a trader w;th a uiilmiited discretion 

loan upon bis bond. Langslm v.Ollhqnt, by this particular pas^e cf j(|ie 

Coop. 33. discretionary power must be^ye^jaed fey 


6. A.> by marriage settlement, cove¬ 
nants fo'' payment within lour years of a 
sum of £-1000 to trustees, the dividertds 
whereof, and of other funds thereby 
settled, are made payable to himself for 
life. He afterwards granted annuities, 
and to secure them, assigned, without 
notice to the trustees, the dividends re¬ 
ceivable under the settlement* It was 
held that the trustees might, at any lime 
after thei^ tOOO became due, have stopped 
the dividends in satisfaction of the debt 
under the covenant, and that in case of 
bankruptcy the trustees would have the 
^ame equity against the assignees. Pruldq 
\3 liler. 8b. 

7. A trustee cannot by any act of his 
own, without rotnmunicaliou with his 
Ct‘»lui que trust, denude himself of that 
char.arler, till he has performed bis trust. 
C/tnfmer v. Bradley^ 1 J. & W. 68. 

r.. Trustee of a settlement not entitled 
by an agreement with the husband before 
the marriage to a hen upon the lund 
jseltled to the separate use of the wife, with 
remainder to the survivor, in opposition to 


the intention of the testator, as collected 
from tho whole of the will taken tpgother* 
Cejvley v, Hartstonge, I Dow# 36 U 

13. If testator’s intention to give an 

unlimited discretion to bis trustees he 
clearly i^nitcstqd on the face of the wiU, 
the court will nut control that discretion, 
Uidy 1 Dow, 378. 

14. A mistake of the trustees shall not 
be aUnwed to prdudice the cestui que 
trusts, WiUauv.WUlany 2 Dow, 281. 

15. It is no\y a ijetUed general rule thnt 

a trustee to sell cannot purchase the es¬ 
tate of his cestui que trust. Cane v. Lord 
Alleny 2 Dow, 300. 

16. Trustees must not deal with a trust 

fund for their own benefit. Phayre y, 
Pneey 3 Dow, 128. 


VIII. Breach of Trust, and hereik 

OF LlABIUlTE OF TRUSTEE. 

1. Trustees lending money on personal 
security, is not of itself such gross ne¬ 
glect as to amount to a breach of trust; 


a Joint appointment made b^- them, un- and the legatee, and afterwards his as- 


der a power reserved to them in the set¬ 
tlement. Morris v. Clarksony 

IJ.&W. 107. 

g. Trustees, agents, &:c. are expected 
to take the same cure of the trust funds, 
as a reasonable attention to, their, own 
.afiiiifs would dictate to them to take of 
lheir^o\va property. Massey v. Bannery 

1J.&W.241. 

,,^0. VVbpre. the trustees under a seltle- 
mMt are^jto renew leases, “us occasion 
reiwire pr they may think prop^,” 
ij is ip pe ppdecstopd as they!.may think. 


signee, having acquiesced in such loan, a 
bill to charge the trustees was dismissed. 
harden v. Parsonsy 1 Kden, 145. 

2. A trustee, whether a private person 
or body corporate, must see to the realty 
of the authority empowering him to dis¬ 
pose of the trust-money, for if aueh ai|- 
thority is forged, it is in consideratiuo of 
law and equity a nullity, and the rigbc 
remains as before. So where ajoiut sLoc^ 
company had permitted a tranter of stuck 
under a forged letter of attorney, it wiia 
held, that the company, end not the 


p^pe^ the intei^est o|’, their, cesfai gne; purchaser, should bear the loss. 

Uttst; the' ,exercise of sucka power, re-1 , 3 Eden, 2gg, 

.({uires.a discretipoi but .not,nn arbitrary.! 3 . Trustees taking upon themselves to 
'and papricipus. disqrc^n. Milsmgtm^ lo»d au iofwt’s money, on a jnriyatc ae- 
ll^rd, V, ^ukr/^y . 3 ^nd, 49]. ; curity,, must in .all. eases be responuble 
'U* £puity..^^iU|)dt.pnrmM:atru8tee to for-pripcipal apd interest, in case of t|ia. 
.,cyu:tJiis.^^,i«g»c,lfUsji.l<$ 4 aev. Gough, failure,pfttbpi^urity. .Uolma'v, prv^ 
* , , 4 '^*^B,« 45 . , ‘ . ; 2‘Cox.4, 

J 2 . Tt^^tor, 4. Where a trustw for t|« itstdejof 

estates forfnymetpt pf.defefiu.fiirebai^d 


.w. 





, 2 Cox, 4- 

4. Where a trusts for t|M nue pt 
estates for pf.dehfib.fiiirefeai^d 

them hirosMfy by tpking nn(hMady«tt?g« 
(of iLb«^ etniUimea ^n^toiiad.fitt.JuMh* -#<1 

pm* 


^0 Brnch ««(l ^USt VUl.] 

ttiacif. adviinc«d price, lie 

wiU ^toiiaider^K trustee, as to the saius 
soQ^h last tneatioped for 
tttt Wl^au veodor. Box v Mackrelht 

2Cok,SQO. 

'Ilie fiulu^ or negligence ot the trus¬ 
tees will not disappoint the objects of the 
trust. Ba xv. JVhitbread, l6 Ves 26. 

’ 6. Trustees, to preserve contingent 
inalndecs, joining in a recovery, was held 
,to be under the particular circumstances 
of the case no breach of trust. Moody 
V. U'ttlters, 16 Ves. 283. 

7. In gener&i, trustees, by joining to de¬ 
stroy the contingent reiiiaindt.s before 
the tenant in tail is of age, eotnhiit a 
breach of trust. Ibid, l6 Ves. 307. 

8. Trustee, to -preserve contingent re¬ 
mainders, joining in a recovery with the 
retnainder>tnan m tail, who hud attained 
twenty-one, is not a breach of trust, and 
triU not be an objection to a specihc per 
forniance. BUcoc v. Perkins, 

1 V. & B. iSo. 

But if before the first tenant in tail 
is ' twenty-one, he will be liable for a 
breach ot trust, as also would a purchaser 
under such trustee with notice; but if after 
the tenant in tail is twenty-one, it is not 
punishable, even where the trustee would 
not have been directed to join. Biscoc v. 
Perkiia, 1 V. & B. -tyi. 

IQj,, A tenant for life, appointed a trus- 
trt in the will, not guilty of a breach of 
trust in joining the remainderman in tail 
■to bar the remainders over. Oshrty v. 

'Bury, 1 B. & B. 33. 

/- 11. Trustee for the purchase of land 

, died without personal assets, but alter 
having purchased land; if the trust could 
have'been executed during his lifetime, 
wrhicb upon the coiistrucliun was doubtful 
no part of the trust fund being traced, 

%Dd the circumstances affording no pre- 
Stp^tioa that the purchases were made 
. m Viteentiooof thetmsti tliey were held 
not liable to the trust. Pefry v. PktUpt, 

' 17 Ves. 173. 

' Set alM ITenfon v. Dantes, 18 Ves. 499. 

12. Settlement of a renewable lease 
'te JtnMts profits to 

the |bief and charges of renewal, and 
t teterelo for busbaod and wifis suc- 


Liahitity of Ttusiet. 


being dead, the trustees were held liable^ 
w;iih the assets of the husband deceased, 
and the income of the wife, tenunt lor life 
in possession, with'reference to their en¬ 
joyment, to procure a renewal fnr tlie son. 

A tenant purchasing the inteiest of the. 
husband,, with notice of the setthuuent, 
will not be charged id favor of the trus¬ 
tees. Lord Montjort v. Lord Cadogan^ 

17 Ves. 483. 

13. Upon appeal, the court held the 
trustees prinianiy liable for the expenses 
of renewal; but the same to be repaid 
out of the estates of the tenants for life, 
with reference, not to the duration of their 
respective possession, but to the propor¬ 
tions in which they would actually liave 
suffered a dimiuulion of rent in case the 
rents hud been properly applied towards 
the renewals; and with this variation the 
decree wus aifirmed. Ibid, Q Mer. 3. 

19 Ves. 6 Sj. 

14. Purchase of trust jn-operty by 
trustees for their own beneHt, set aside 
after a considerable lapse of time and 
several assignments, but, on account of 
the length of time, without costs. Jt- 
tomey-Lieneral y. Lord Dudley, 

Coop. 146. 

15. Bu- a bill to set aside a purchase 
by a trustee for himself and bis children, 
after a lapse of eighteen years, was dis¬ 
missed upon the length of time only, his 
children taking an interest makiug .no 
difference. Gregory v. Gregory, ^ 

Coop. 207 . 

16. A trustee of an estate for sale, is 
bound to bring it t^ the hammer, under 
every possible advantage to his cestui que 
trust, lie may divest himself of the cha¬ 
racter of trustee, so as to qualify bimi;«lf 
to become a purchaser, not indeed from 
himself as trustee, but under a specific 
contract with his cettui que trust; but 
while he .continiieB a trustee be cannot, 
without the express euthori^ of his ces¬ 
tui qufi trust, have any thing to do with 
the trust property as purchaser; and it 
is incumbent on a trustee, in orde^ to 
support a purchase, to shew that he bad 
stich authority; and ia a ease where' the 
trustee statiid a conversation with the at¬ 
torney of h» cestm que trust, as such an- 


life, remeinder to tha first Uihrity, wHfaoW^oW^ any au'^brity 
' ajmt^T^I^-enef,. The trmltes hot hav- freoa the eetfes gw tn^t to i^e attorney, 
at this ilwiai peiws fcir rt- hot-to stanil, 

anfweirablb m for A breach itiqloi wi^Wevidence Oi ihinfi 

eg Halts tifohgh Bdt derivhig'any benefit .for Jhmwierv. Gruxehwdti 

fooiu ii; and the hutbendi teflanlt'for lil't^ " 8 Mer* 200- 
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17> Estatfet being devised to trustees^ to, 
be sold tor |iayniem of debts, and subject 
thereto for the testator’s infant children, 
the surviving trustee retains possession 
of one of the estates in satisfaction of 
debts, which he alleges himself to have 
paid, the testator being insolvent. On a 
bill for an account and conveyance of the 
estate by one of his children, and the re¬ 
presentatives of another, forty-five years 
after the testator’s death, stating that 
they had recently discovered the fact; 
special inquiries were directed to ascertain,' 
whether they had any notice of the cir¬ 
cumstances; whether they had in any 
manner released; and wliether the trustee 
had advanced to the amount of the value 
of the estate. Chalmcr v. liradlcy, 

1 J. & W. 51. 

18. .Application to impeach a sale to a 

trustee, must be made within a reasonable 
time. Ibid, 1 J. & W. 59- 

19 . When trust property is employed 
in trade without authority, the entuis que 
trust must elect to take either the profits 
for the whole period, or interest for the 
whole period. HculhcoU v. IJulme, 

1 J. & W. 122. 

20. Circumstances may arise to enti¬ 

tle them to take profits for one and inter¬ 
est for another part of the period; but a 
notice of a dissolution of partnership, 
published for a particular purpose, and 
not accompanied by a settlement of ac- 
'Counts, or a transfer yf the property, is 
not sufficient. Ibid. 

21. Whether embarking the fund in a 

new trade, or at a difierent place, would 
.be sufficient— Qmre. Ibid. 

22. Interest is to be computed at five 
per cent, v here trust property lias been 
employed in trade without authority. 

/ Ibid. 

23* Power to trustees, with consent of 
the wife under her hand, in a marriage 
settlement, and attested by two or mure 
witnesses, to advance ;£^l,o6o to the hus¬ 
band, and the trustees advance tlfh money 
without such consent, t^y cannot justify 
this breach of trust by the approbation 
of the wife subsequently given; and the 
assets of the trustees, who were dead, 
weie derreed to refund tba^oney, with 
costs. Batrmm v Defbit,. '3 Mad.. 98. 

24. A'loss happening by ^e default of 
'a trustee appointed by a tntator,. falls op 
tbe M^tee, apd i:he estate'^ i%cbarged 
fronb It l^rd Mwereette, 


^ 25. A trust fund, crei^ ondera nnu^ 
riage settlement, for tbe'piarpo^of pui'- 
chasing lands in fee simple, to be con¬ 
veyed to tbe husband for life, reicnai&der 
to the first and other sons, with poweb to 
the trustees to lay out tbe monpy in the 
mean, time on security, with Consent of 
the husband. The husband purcliasee a 
leasehold interest, and takes the assign¬ 
ment to himself alone; and tbe trustees 
advance tbe money out of tbe trust fund 
to pay for it, and tube a mortgage on t^ 
estate us a security for the purchase mo¬ 
ney, and other sums advanced out of the 
trust fund, the security being considerably 
less than the money so advanced. • I'ba 
husband leases part of the leasehold pro¬ 
perly to the attorney who managed the 
purchase for him. Held by the Lords 
reversing a decree of tbe Irish Exchequer, 
that the first son of the marriage was en¬ 
titled to loHow that part of the trust fund 
which had thus been misapplied, and to 
have the benefit of the purchase dis¬ 
charged of the lease to the attorney, 
whose equity against the son, as perianal 
representative of the fdiher, was barred 
by notice of the settlement and breach of 
trust. Vhayre v. Peree, 3 Dow, I i 6 ‘. 

26 . Where a trustee bus received mo¬ 
ney as such, and the mode of putting it 
out of his hands is ascertained, he ought 
so to put It out; and if he derives profit 
from it, he ought to be charged with tb« 
profit or interes:; but wbeie money n- 
tnained in the hands of a receiver, unap- 
prepriated, he not knowing to whom ha 
was accountable for it till it was appro¬ 
priated by act of Parliament, though ha 
adniitteu tliat be had mi.\e(l it with bis 
own money, and made profit of it, it was 
held that he ought nut to be charged with 
iiitere.st for it during the time it remained 
unappropriated. Mucklow v. Attorney* 
General, 4 Dow, 12 , 16 . 

27- Persons acting under a parliament- 
'ary trust, stating themselves as so Mting, 
are not to be hei^ personally liablej but 
this rests on strong principle, that as the 
trustees must know wheth^ there are 
sufficient funds, they, when th^ coutrpt 
with those who do nut kiiow it, actas IfTe- 
preseiiting that they have fun^ juid tilmn 
be personally liable to provide to 
pay the contractors. Per Lur^. C, 
H'isgins it' tkingitone, 

Sec alto ju to lability 

E»«c w TO R V1. (o) ' 
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.v’tk }f a trustee makes de&ult at tbe 
jbiw^aft of a eause, but liberty to 
is^ew cause against tb« decree, and uader 
ibis order sets down the cau&e again, 
upon paying tlie costs of the day of (be 
tbftner Wring, be is precisely in ibe same 
situatinn as if be bad appeared at the ori- 
g,u)ai bearing;, and as he would then have 
been entitled to costs, so he is now. Hor- 
Sri* V, A^oim, 1 Cox, 183. 


si. Persons nominated tmstees aa 
instrutnent, which, being void, passes no 
trust'iund, are not allowed costs as be¬ 
tween solicitor and client. Mohxm 
Mohun, 1 Wil. 15J. I ,Swan. 20t» 
3. Trustees are entitled to the protec¬ 
tion and direction of the court in the ex¬ 
ercise of tbeir trusts, and can never be 
called upon to pay costs, unless fliey 
refuse to art without suit merely from 
caprice and obstinacy. TuifUii; v. Cilan.. 
ville, i Mad. 17d, 


USURY. 


1 . A. agrees to lend B. ;CI000, and 
^ that purpose sells ;£1000 stock, which 
being under par, produces only .£023; be 
afterwards agrees to lend a further sum 
of £|40C, which being sold o. t in like 
manner, produces only £ 1132; and 
takes mortgages for the two sums of 
and £1400, and interest at five 
perveiit. in the former case, with a cove¬ 
nant to reduce the interest to four per 
cehtt if paid within one year; aiul, in the. 
latter case, with a power to the borrower 
to replace the stock within two years. 
On a bill brought by A, for a foreclosure, 
the whole money having been allowed in 
tha account by the blaster, held, the 
transaction was usurious, and that equity 
would relieve, though the money bad been 
paid. Moore v. Battk^ 1 Eden, 273. 

!f it be necessary to have the assist¬ 
ance of a court of equity to set aside an 
usurious contract, it must be on the terms 
6f payipg what is fairly due with legal 
asic'est; Scoit V. NesbUt, 2 Cox, 183. 

■ Xiatliiae r, Datbiae, l6 Ves. 124. 

5. The court doubted the principle 
tij^u which it had be^n decided, that a 
nejgqlWle instrument given for an usuri¬ 
ous ctmsideration, is bad in the hands of 
an Tnd^bScedt endorsee. Ex pnrte Savnder- 
ioh. ' ' 2 Cox, 196. 

4. There is no nsury in taking a com- 
missisd beyond legal interest for extra in- 
cidantal charges,, as upon agen^ in the 
veoiil&lK^dfbilu. JBayacsv. Fi^, 

t 15 Ves. 120. 

liwhtract for the repayment of. a 
’■ * transfer sd 


M void as usurhiti&, 
asId^ilitWit'aecoredji 
ai^ rise af the stock; it is 



differ*®* therefore from a centract to re¬ 
place slock absoluiply where the principal 
is put to hazard fiom tlie chance oi a 
fall in the price. Barnard v. Young, 

17 Ves. 44. 

6 . Bonds, though they necessanly carry 
interest, being given for instalincnls, ai.d 
made up of piincipal and interest, being 
the consideration of a purchase or assipn- 
ment of teal and personal estate, are not 
usurious. 2'drletoH v. Beckhuxise, 

Coop. 231. 

7 . Cbar;;^ by a bill-broker in the coun¬ 
try of £lO/ifr eent. commission, on dis¬ 
counting a bill jiayabk in Loudon, is ndt 
usurious. Ex parte Henson, 

1 Mad. 112i 

8 . If usurious interest is not cootrairtiM 

for, the security is not invalidated by 
subsequently taking such interest. Ex 
parte Jennings, 1 Mad. 331. 

9 . Plaintiff being indebted to, the d^ 

fendant ih .€1000, agreed to transfer, 
within a given time, £100 per anmda 
long annuities, at the then price, and In 
the mean time pay the defendant the divi¬ 
dends, and that the debt of £lU00 should 
coDsiitutd part of the purchase-money. 
The stock was not purchased at the time, 
and there was a rise in the price of the 
stocks.' The agreenient held not to be 
usurious, or within the stock-jobbing act;, 
and motion Isf ah ihjdncttun to restrain 
proceedings at law Was refused. Ctatk. 
Giraud, . . 1 Mad. 511.:' 

to. Mortgagor agteSs to give a secouti 
mortga^ fdr what is daeTor principal add. 
coffippttiid interest on the first mortgage.. 
Whether the second mortgage is yoM,‘ i^. 

iettf ' (' 'S‘. * " e -r .. r ^Mad. 

II. 4 wttnfmt of attorney ^to secure 
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tbe repajrmtiot of £500, with rotenst 
from a day certain, it aturious, uniess 
the whole of the money is actually ad¬ 
vanced on that day; but if the agr^ment 
were, that the money being qtiati paid to 
' the fonrrowef on that day, it left in the 
lender’s hands as a banker, to be drawn 
ont from time to time as the borrower 
wanted it, and the money it not ready 
when so applied for, it would be a breach 
of contract, but would not be usury. Ex 
parte Bangley, 1 Hose, I68. 

12. A bill prayed repayment of money 
paid in consideration of an assignment of 
a lease, in which tl.ere was a clause, that 
the vendor should be at liberty to repur- 
cha'>e within a given time by paying a 
larger sum, which would amount to much 
rioie than the legal interest of the money 


twkl for tbh intwtne^td fStOi, or tMtt in 
default of such payment, tbe vendor might 
be barred and foreclosed of soch rig^ ^ 
repurchase. This clause is not nsurious^ 
and a demurrer on that ground was there¬ 
fore overruled. Metcalf v. Brawn, 

5 Price, S60. 

13. Where a loan of money is made 
in consideration of a lease, and an avail¬ 
able security is given for it, the dealing 
is usurious. H'iUon v. Brame, 

1 B.& B.128. 

14. Where the rent is advanced by 
way of fine or fore-gift, it is not an usu¬ 
rious consideration for a lease. Ibid, 

1 B. & B. 129. 
See also Tit. Lakdlor® & Tenastt II. 
(c) ante. 
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L Vekdob. 

(a) Selling or conveying the Estate m 
Breach of the Contract, 

1. A vendor, defendant to a bill for spe¬ 

cific performance, will be restrained by 
injunction from conveying tbe legal estate. 
Echliff V. Baldwin, l6 \’es. 267. 

2. Whether after acontrag^ for sale of 
an estate, tbe vendor scllin^to a third 
person for valuable consideration with¬ 
out notice, is not accountable to the first 
vendor for the profit of the second sale— 
Quaere. Daniels Daxison, 

l5 Ves. 249 . 

# 

^ if) lAenfor the Purchase-Money, 

1, Whether tbe vendor ofjBn*:i^te, 
who takes the bond of tbe fbe 

purchase money, has a I'leoi whittle lands 
for the pprebase money retnptfMQg. iu>~ 
Qacfi'C. Blaekiurne v, &^egson. 

' 1 Cpx, 91. 

8. C. I Bfo, C. C, 420. 
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t, ^ til* vendor bas • lien 

fnr tbe purchase money unpaid, against 
<4^1# vendee, volunteers, and purchasers 
with notice, or having equitable interests 
wnly, claiming under him, unless the ihteu* 
lion is clearly shown to relinquish such 
lien; the taking and relying upon ano¬ 
ther securit)' may be evidence of this in¬ 
tention, according to the circumstances 
and nature of the secur'ty; but the proof is 
upon the purchaser ; and where it appears 
from the circumstances, that another se¬ 
curity was taken and relied on as to part 
of the consideration, the hen will prevail 
as to the residue. 

As to marshalling the assets of the 
vendee by. throwing the lien upon the 
purchased estate—Qwarc. - Maikrelh v. 
SymmonSf iSVes. 329- 

3. The lien of vendor for the purchase- 
money, is probaoly derived from the civil 
law, as to goods, which goes 'irther than 
our law, by which, if possessiort, either 
actual or constructive, is taken by the ven- 
dailh the hen giving the right oi stujipage 
itt transitu is gone; hut by the civil 
law the lien is so strong as to prevail even 
over actual possession ot the vendee. fAu/, 

15 Ves. 3H. 

4. When an estate is stdd in the court 
of Chancery, the vendor, though be has 
conveyed the estate, has a hen for the 
purdiase money. Coitc// v. .Sic-pjon, 

16' V'es. 278. 

5. A vendor’s lien on t}ie estate for the 
|turchase money is n6t discharged by tak¬ 
ing hills of exchange; which are to be 
considered, not as a security, but merely 
as a mode of payment. Grant v. Mi//s, 

a V. & B, 306. 

5. ‘As fo the effect of a security of a 
' ihllfd person, upon the vendor’s lien upon 
the estate for the purchase money— 
Qwere. 2 V. & B. 309. 

7* A vendor has in alt cases a lien 
uAp the estate sold fur his purchase 
unless there is a special agree- 
’tnedt extinguishing that equity: and tak¬ 
ing drafts or notes for the purchase mo¬ 
ney dtm hot per se deprive the vendor of 
liis lien, £x parte Pea£e, 

1 Mad. 846. 

* 4, Kfnrif such lien waved by the .ven*. 

the promissoiy note of the 
‘ VUndie’m the purchase money, 
'IwS its aaionnt by discount 

If AooHegi .. I ftoBe, 79. , 


II. PURCHASEU. 

(a) fVho may become. 

See ofso Tit. Trpst VIII. ante. 

1. A residuary legatee has not such an 
interest as to prevent his becoming him¬ 
self a purchaser of premises sold under 
a decree in the cause. Hooper v. Good- 
VtWf Coup. 95. 

fit) Estate and TnUreit of. 

1. Where a purchaser of a manor un¬ 
der a decree was ordertfd to pay in his pur¬ 
chase money on a certain day, and be let in¬ 
to possession of the profits from Lady-day, 
apd fines were due for deaths and admis¬ 
sions before Lady-day, though on ac¬ 
count of no court having been holden, 
they were not paid or assessed till after 
Lady-day, sucJi fines belong to the ven¬ 
dor, and not to the purchaser. Carrteh 

Earl Camden, 2 Cox, 231. 

2. The hen of vendee having paid the 

purchase money piematiiiely, is niialn- 
gous to that of vendor Laving preiiia- 
luiely conveyed the estate- Alachtcth v. 
Symmons, 15 Ves. 343. 

3. Tb' lien is the same wbeie cither 

conveyance or payment was by surprise. 
Ibid, 15N'es.35S« 

4. A purchaser pendenlr Hie from the 
defendant in a real action is bound by the 
judgment: so also upon a writ of mesne, 
under the statute Westininter 2. 
Metcalfe V. Puherlo/t, 2 V. Se B. 205. 

5. ill equity, a purchaser, before con¬ 
veyance, is the owner the estate, for al¬ 
most every purpose as to profit and loss; 
but before payment of the purchase money 
he may be restrained fiom cutting tim¬ 
ber ; and as between his representatives, 
it is real estate. Rawlins v. Burgis, 

2 V. &[ B. 387. 

6. The goodwill of a trade which fol¬ 
lows from, and is-connected with the fact 
of Sole ownership, as in the case of 
the trade of a .nursery man, is distinct 
from the goodwill which arises from con¬ 
tract as by atipalations entered into by a 

.retiring partner not to carry on tbe same 
trade, or not within a certain distance; so 
open a cootrflct for the purchase of a n» 
tiring .parUier’e. share of the business of a 
nurseiy mao, the purchaser bas no right, 
without a'dtipdiation, to claim'any good¬ 
will-ia ih« tnt4» iNiythHl vriiat b Uie aa. 



furthater.Ettateaf. ruk. 

’(*0 Where disdiaf^d (f ih^'CSildT^t .' 


'tetsary effect of his acquiring the sole^ 
ownersliip of the property, and that is' 
not such as to preclude the retiring part¬ 
ner from caiTyittg on the same trade, 
where and as he pleases. Kennedy v. 
■Jjee, 3 Mer. 453. 

f. The goodwill of a retail shop means 
all the benelit of the trade, and not mere¬ 
ly a benefit of which the vendor may the 
next day deprive the vendee; and tliough 
the sale of a good will does not imply re¬ 
straint, but leaves the vendor at liberty 
to set up the same trade in any other si- 
tua'ion, yet he is precluded from so setting 
«p in the same situation. Harrison v. 
Gardner, 2 Mad. 219* 

See also Crutwell v. Lye, 

17 Ves. 335. 1 Rose, 123. 

8. Where the vendee agreed with the 
tenant of the purchased estate, that if 
be had a conveyance by a given time, the 
tenant should quit at that period, and the 
tenant misconstruing the agreement, quit¬ 
ted before a conveyance was made, sotbat 
the land was untenanled and deUrioratcd; 
the loss held to fall upon the vendee, it 
be (ig occasioned by his agreement with 
the tenant, entered into without the hnow- 
lege of the vendors. Ilarjitrd v. Furrier, 

1 Mad. 532. 

^c) LiahUityfor Misapfiliealion of Purchase 
money, 

1. In the case of the sale of an estate 
under a trust to sell, for the benefit of 
schedule creditors and utbei;* coming in 
within a limited time after the date of 
fbe deed,’or disabilities removed; the pur¬ 
chasers are not bound to see to the appli¬ 
cation of ilio purchase money, if the tenor 

the deed implies that the receipt of the 
trustees should be a discharge. Bayhur 
V. WeUandt lo Ves. 151 • 

See also Binks v. Lord Rukeby, 

2 Mad. 227. 

2. The doctrine, as to binding a pur¬ 

chaser to see to the application of the 
purchase mon^ by trustee8,’bas been ex- 
tended farther than foy sound equitable 
principle will warrant, j^a^our v. Wei- 
hmd, Vv'.'• 

3. Generally, a pufchsiwr from nn ex- 



' friuid, or any direct 

TrT«s;i5^. 


1. Formerly a purchaser was not let 
off upon a doubtful title; -but was com- 
peiled to take it or establish bis objection. 
Biscoe V. Perkins, 1 V. & B. 493. 

2. A purchaser may be discharged on 

motion, upon affidavit of imprisonment 
for debt and insolvency. Jiodder v. Ruf¬ 
fin, 1V.&B.544. 

3. A person purchased, under a decree, 
two-sevenths of an estate in one lot, and 
no title could be made to one one-seventh, 
it was held that the purchaser was at li¬ 
berty to be discharged from the whole of 
bis purchase, lii^ey v. HhaHeross, 

' 4 -Mad. 227. 

4. IVhere the estate proves to be affect¬ 

ed by judgments, the purchaser will be 
discharged' of his contract, unless the co¬ 
nusor undertake to' clear them ofl', although 
the purchase is made under a decree for 
payment of debts, and the judgment cre¬ 
ditors did not come in, pursuant to the 
advertisqpiei^s for that purpose. Bemrett 
v. Blake, 2 B. & B. 354. 

See also Wood v. Bernal, 19 Ves. 221. 

III. Title. 

(a) What Title, a Purchaser may require, or 
is bound to accept. 

See also Tit. Agreement, ante. 

1. It is no objection to the title to an 
estate, that an extent had issued from the 
crown.against the owner, which remained 
in the hands of the sheriff unexecuted, it 
appearing that the lords of the Treasury 
bud, in fact, compromised the defit, 
though a writ of amoveas manus had not 
actu^ly issued. Poole v. Shergold, 

1 Cox, 16a 

2. Under a general agreement to sell a 
fee simple estate, freefrom a]| incumbran¬ 
ces, the purchaser is entitled to covenants 
according to the nature of the vendor ■ 
title. Church v. Brawn, 15 Va. 263. 

.3. A term in a trustee to attend the 
inheritance, the trusts being performed, 
is no objection to the title, through it may 
be to tlie conveyance of the wtatesT^ 
keley y. Vauh, 16 Yes. 380. 

4 There is au implied coveqaM bjf the 
vei^pr of a freehold estate,-fin^ th«'^e, 
though he i$ but an assigt)e|ldt:^r.ih.^m- 
misuon of bankriiptcy, if cplil^,% A ge- 
neral^detcrm^on. 

5. Wl^etbei' the effect of «^t»ing for 
Vale a-b'^e'poskessioR,' ii' prens^y- the 
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Utitte ti;A4)Kl«rBtioti that th« vendor ean^ 
loot produce the lessot’e title~>QK«re. 
tbidf ' • 18V«8»51^k 

6. AVfaere a vmdblr eeiehe to compel a 

-hpeclfie peifbrmame of ah agreement to 
take a lease tor tvreiityone years, at« 
tack rent, and the agreement is silent as 
to the production of the lessor's title, be 
must produce it. But whether iti cases in 
which (as from length of possession) a 
ktrong presumption of title exists—Qaarre. 
FUdes V. Hooket, - 2 Mcr. 424. 

7. This rule does not apply to a bishop’s 

kasa. Fane v. Spencer^ 2IM er. 430 («).' 

2f<a<r.438. 

8. The right to a good title dhes not 
grow out of the agreement between the 
partiest but is given by law; and where a 
vendor of a leasehold interest means to 
Sell, without production of his lessor’s 
title, he must expressly declare Hj and if 
the purchaser had such declaraJoh or no¬ 
tice to that effect, he wilt be taketa^ have 
waved bis right, and this without any 
tpi^fic CMilract. Ogilvie v. Fa^ambe^ , 

3 ^Jer.53> 

g. The leases of bishops are distinguish¬ 
able from -those granted by private per¬ 
sons, the right of a bishop to grant 
such leases, depending upon the statute 
law of the land; and where the land (com¬ 


prised in a bishop’s lease) had been grant¬ 
ed by repeattxl successive grants, and 
there hUd been a quiet enjoyment for up¬ 
wards of fifty years, it was coiaidered 
sufficient pritnaJaqie evidence of the vali¬ 
dity of the lease, to throw upon the other 
jiarty the onus of proving that the lands 
did ndt belong to the see, the only pos- 
aible Objection to the title; and therefore, 
exi-eplions to the Master’s report, in favor 
of thh title of the vendor of such lease, 
on the ground of the non-production of 
the bisboji's title, was overt uled, al- 
Ihongh ibe contract was silent as to such 
mductioh. Fme v. Spenca-, 

2 Mad. 438. 2 Mer. 430 («). 

10.“ Purchaser will hot be compel!^ to 
take a doubtful title, as where it depends 
Vj^h. whether a deed, not delivered, but 
hoteedy detuned by the vendor until pafy- 
B^t of5^e money, could be considered 
and, aS between a judgment 
Ika, assignees under the bank- 
lik^^endbr, whe'tlm' pigment 
be a performance 
UtiOta^tH^ ihaklttiil deed ib- 
tbs, itny e<^ 

bftppknliviej 


or if not an escrow, but absolute from the 
commencement, whether with reference 
to the statute 21 James 1. c. 19. s. j). the 
judgttibht would be operative as against 
the lien of assignees fur the purchase 
mmtey, and if not what would prevenjt 
its attaching on the estate. Shprr v. 
Fisk, 2 V. & B. 145. 

11. The rule against compelling a pur¬ 
chaser to take a doubtful title, is at least 
as old as 8ir Joseph Jeckyll's time. 

2V. &B. 14S). 

12. Landlord contracting to sell part 
of the demised estate, with an appor¬ 
tionment of a specific amount, part uf 
the rent reserved tor the whole estate, eefk 
make a good title to it without the con¬ 
sent of the tenant. fFa/ter v. Maunde, 

1 J.& W. 181. 

13. In a sale in lots of premises, the 
particulars of which state them to be 
held Under one lease, reserving rent, aud 
that the purchaser of one lot is to be ex¬ 
clusively subject to the rent, the other 
purchasers cannot object to the title,.on 
the ground of a rlaoae of re-entry on 
non-payment contained in the lease. 

Uid. 

14. On an exception to the Master’s re¬ 
port, that a good title could not be made, 
the question was, whether on a sale of 
one of two houses, with an apportinoed 
rent of ;C40, but no apportionment hav¬ 
ing taken place, the purchaser would, 
by . the conveyance of the vendor alone, 
without the concurrence of the lessee, ac¬ 
quire the Btcine rights and remedies against 
the lessee, in respect of the apportion^ 
rent of £40, therein to be reserved to 
him, as he would acquire, in cose no rent 
were mentioned in such conveyance from 
the vendor, and the annual rent of £4*0 
were legally apportioned by a jury for 
that part-of the reversion comprised in 
that lot t upon this question the court 
directed a case to be sent tor the opinion 
of a court of law. Biiss v. Collins, 

4 Mad. 22pi 
. I J. & W. 426, 

iSi'lt there be a settlement of a rent 
charge upon an adUft'tothale before mar¬ 
riage in Ken of dower, held that a pniw 
from tiie busbaod of other lan^s 
^dn those charged, was not entitled jo 
look into t^'huAa^h title deeds to fpa 
Whetiii^ hf hai « good title to the lands 
^ oat of the rostcharge was granted ; 

' tor thi wito ditait be considered as banred 
«f aK Olutdi to dodPaC, she being bonod 
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'W the lime she made the contract td see 
there was a good tide to the Jands charged 
•Mv'ith tlie rent charge. Simpson v. GuHtr- 
idge, I Mttd. o’Oy. 

16 . It is no objection to a title that 
two fee farm rents, created by fetters 
patent ly Janies 1. are not shewn tu have 
been extinguished, it being proved that no 
claim bad been made by the crown of tlie 
Cents from the year 1706, and no proof 
lof any previous claim; nor is it an objec¬ 
tion to a title, that an .assignment of a 
term was executed by one executor only, 
though ibe deed was prepared as an assign¬ 
ment by twoeXecul'irs, one executor being 
competent t<i assign. Ibid. 

• 11. Assignees putting up to sale, as 
the particulars of sale Stated, the bank¬ 
rupt’s interest to an estate, “as he lately 
held the same,” and staling where the ab¬ 
stract might be seen: held, that vendee 
could not insist upon any other title than 
siirii as the Innikrupl bad; but upon a 
suagestion that the particulars were not 
tirrubiied befoie the sale, so as to adbrd 
the bidders an opporuinily of inspecting 
the abstract, the court oHcred the trustee 
an iiKjoiry as to that fact. Fremc v. 
iVright, 4 Mad. 304. 

) 3. Purchaser not bound tu acce|)t a 
pnma fucii title though reported good by 
the deputy remembiancer. Eyton v. 
Dickftt, 4 Price, 303. 

‘ ly. Where the validity of a deed de¬ 
pends upon the bona glides of the trans- 
anion, to be collected from extrinsic cir- 
• cumstanCes, a court of equity will not 
compel a purchaser to accept a title under 
the deed, because neither the purchaser 
nor the court has adequate means of as¬ 
certaining those circuinstaacea. HnHkp 
■*>. Smithy Bucki 36'8. 

( 6 ) Defectkr, teith Compensation or 
Indemnity. 

Sec afio Tib Agreement IX. euife. 

1. L4ind8 were settle^ on the husband 
and wile successively for life, with re¬ 
mainder to their cluldren, with a power 
of revocation mnd appointment to pew 
'Uses by the husband and wife jointly; 
proviso that if the hushRud sbouid become 
-.bankrupt, &c.,'theii tb«.liiBitaiiua to him 
' for life should cease, and tho'^Iamfe should 
go to trustees dtffingitis li^i.lhr the bene>' 
: lit of his wife and cbUdtit%. ^'be husband 
-agreed lor; the of this CftatiSi and 


proposed to make tide to tips purohai^, 
by executing this power bf revocation. 
The cont'cyancer, on the part of the' p»r- 
ebaser,. required, an indemnity against the 
hustmnd’s having committed any secret 
acts of bankruptcy, as the power of revo¬ 
cation would be eziinguisbed by the for¬ 
feiture of bis life iuterest; the court 
thought tliere was no ground for the ob¬ 
jection, and that the mistake in opiniuti 
of tlie conveyancer could not save the 
purchaser from costs. Malingv, Hill, 

1 Cox, 186. 

2. A reservation of all mines and veins 
of salt in a conveyance of 1704, with a 
right of entry, (though ibere is no instance 
of any claim, and the title has been trans¬ 
ferred in 1761, wiiboui such reservation, 
upon the usual covenants), will give the 
purchaser a right to compensation if he 
waves it' as an objection to the title. 
Seaman v, Vavdrey, 16 Ves. Syo. 

3. Where the estate was subjeit to 
titlies, though represented as lithe free, 
held, that the purchaser, if lie choose 
to lake the purcliase, has a right to com¬ 
pensation, but not to compel the vendor 
to purchase the ttlhes. Todd v. Oee, 

17 Ves.S73. 

4. Semble,a purchaser cannot be com¬ 
pelled to lake an indemnity against a judg¬ 
ment amounting to half of the purrhasc- 
iiioney. It would be different in the case 
of a small meumbranre on a consider¬ 
able estate. JFoud v. Btrml, 

19 Vea. 221. 

See also Barrett v. Blake, 

2 B. & B. 354. 

5. Compensation for the dry rot will 
be decreed where the purchaser relics upon 
the represeututiops of the vendor as to 
the stale ol repairs, and did not employ a 
surveyor for that reason. Grant v. Munt, 

Coop. 173 . 

6. Under a contract for the assignment 
of a term, whether from the original les¬ 
see, or a mesne assignee, the purchaser 
must covenant for indemnity against 
payment of rent and pertbrmance ol cove¬ 
nants, though he cannot have a covenant 
for the title from the assignor, as being 
an executor; and also by exprem stiptih 
latioti. Staines s. MorriSf - 

7 . It is generally, but 

time, that a,,^rclui8er may taltis, he 
can get, Rrith compensatioh'ii^i.^.httiie 
cannot have; bqt whether i|i4il.-.i|| ever 
dnae n’lthpujl ,an 

' ' “ “N‘NN 
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Mi i|^4o*>iio wlwt^iii!«ii»rt«lttll Miter 

^Qiuaae,j> jPakutv^ - v v. 

1 

^ t 8. A^^EcfaMer will Aot'Wenti^ to 
tUi..0iua*meut for it'tefictency mi^D* 
tity, wMire file particular deMribea tbe 
•ttnieoacouauting, by eatimatioo, of V 41 
acres, be the same more ortess.". Winch 
tr. 'ff'tecteffcr, 1 V. & B. 375. 

■ 9'« (An incumbrance is, pro tanto, a 
dk^ o( title; but a purchaser cannot 
claim to beindnnnihed against an incunio 
braoce of which he had express notice; 
and it has been doubted whether a cove¬ 
nant against incumbrances ccild protect 
a purchaser against an incumbrance of 
which he hud nutice. Ogiivie v. Fol- 
jamite, 3 Mer. 53. 

10. \Vhere a party contracts to pur¬ 
chase, on the faith of the vendor having 
a good title, such purchaser has a right 
to have the title siftei to the ’ ottoni, be¬ 
fore he can be culled upon eithet to ac¬ 
cept an indemnity, or compensation for a 
d^ect, or to abandon the contract A 
eonri of equity is not to determine whe- 
tbM’-nen are willing purchasers or not; 
but tlie court will inquire whether a title 
ran be bod; and if the title is defective as 
to part, whether the part to which no 
title ran be made, » material; and whe¬ 
ther the purchaser, willing or not, shall 
be bound to take the estate with any, 
sutd what compensation, for the defective 
titter MnatchMi v. Gnuher^ 

3 Mer. 140. 

Tl. Ao objection to title having been 
«amd,An offer of compensation m^e by 
of the vendor’s solicitor, withunt 
expesa authority, cannot be enforced. 

V. Brown f 1 J. & W. l68. 

9S. Whether a purchaser can be com- 
^eUeff to take an assignment of a term 
Ml-a protection against dower— Quaere, 
iUste V. Smitkt 1 J. & W. 665. 

-13.' Whens <a vendor having lost bis 
titteteads; «gtees Ui give a real security, 
ha wittiMi obliged.tpeciffcMly to perform 
Ma ag^wittiit, because he hat all the 
batete Man, and may pruoiFa ueb 
•aeunty.'. .^^It maight be different where he 
•paet^.^Mto'A seaamj:MtA<M»ticular 
tet is Mi the owner, be- 
iiteili miitlftiiii (lilt'lieable'to nmccire that 
WaUmf tm. Manat 
• > >'41 Mate347* 

kqpA oiit-of p«* 

Ifuut, teirii«Mdfa 


time, retBains nocultivafed, and olherwiae 
deteriorated, the court will refer it to s 
Master, tovascertain the amount of re- 
batement to be made $ and notwithstand¬ 
ing the veadof bad made an offer of m- 
terim possession. Foiler v. Deacon, 

3 Mad. 394. 

See also Harford v. Farrier, 

1 Mad. 533. 

15. If a purchaser comprt»miBes debts 
secured on the piirchi^d estates, the 
vendor, being bound to relieve tb« in- 
combrances, ought not to be charged with 
more than the vendee actually pays, as 
that is the amount of the damage sus¬ 
tained by breach of the covenant. Cant 
V. Lord Attea, 2 Dow, 896. 

(c) Notice to a Furehater. 

1. Covenant in a marriage settlement, 

that the husband sbal), within one year., 
execute, he being then under age, does 
not shew such an interest in him as to put 
a purchaser npoa iaqairy, Hoxtorth v. 
Deem, iLden, 351. 

2. Proof of constructive nutire to a 

purchaser by one witness, is not sufficient 
against a positive denial of notice by the 
answer. Ibid. 

3. It is sufficient to put a purcluser 
upon inquiry, where, in the office ropy 
of a will, a whole line of the original 1^ 
been omitted, and the sense left in stscb 
a .manner, as to give reason to supposn 
that the original contained a limituiion 
in tail of rcM estate. Surmaa v. SuWou, 

S £dei], Iffjv. 

4. A subjects is not bound to know 
equity as well as law > and therefore » 
pnrehaser is not bound to take notice of 
a doubtful equity, arising out of the mere 
constrnctroir of words, which are uncer* 
taip in tfaeraselves, and the meaning of 
which often depends upon their locality; 
Cortfwetf V. Mackrill, 2 Eden, 347. 

3. Any fondamental mistake in the • 
partieffiars of an estate will entitle the 
purchaser to 'relief if recently applied 
for; hot sucii purchaser it bound to at¬ 
tend to aU matters which are of a kind 
88 to be open to hit olmervatiion, as where 
the predate of wood upon the estate wae 
mprnuHitad as-averaging £9S0feratmm 
Sar the last fifteen yeatx; and such pm- 
dnee« in fiict, warn amdeby racking^h* 
wood heyoad the eaucM afAunibandi^, it 
in a feaad to hefeUeisdagiWwt in e%ait|i: 
hat wkwie tftjaBaalkk^ef Mhkiag the 





<!«latmii was shcMn ln iha purebiMKf, «aA; 
also a pa|>«r» from arbidi'it apfieared fbe 
woods bad been- srne^Uy eut^ and hts 
own surveyor ihonghtitisa woods had been 
cut ini property* the niaxini* tartat imp- 
tor, will apply. Lowmut v. Ijone, 

3 Cox* 363. 

6. Heasonabla notide ma proper ques- 
tkm for the determinution of the court or 
jury, P&usock v. Peacock,^ 16 Ves. 56, 

7 . The posse^n of a tenant is notice 
to the purchaser of the actual interest 
such tenant may have either legal or 
equitable, as under an agreement to pur¬ 
chase. DanieU v. Davison, 

Id Ves. 2*9‘.i7 Vet.433. 

8. A purchaser is within the registry 
act, (7 Anne, c. 20,) and therefore bound 
by notice of a deed not registered. It is 
•iso bound by notice of a judgment not 
docketed. Davit v* Earl Strathmore. 

^ 16 Ves. 419* 

9i Though the purchaser of a lease 
has never been considered a purchaser for 
Valuable consideration, without notice, to 
the extent of not being bound to know 
fi-ori! whom the lessor derived his title, 
yet be is not to take notice of all the 
circumstances under which it is derived. 
Therefore such purchaser was understood 
to have notice that the lessors were tros- 
teas for a charity; but not that the lease 
itself was bad, that depending oncircq^ 
rtances dehore. Attorney General v. ftaek- 
haute, 17 Ves. 29S. 

10. Notice of thoconlents of a volun- 
laiy settlement has no elfect, even in 
equity; therefore, notice of a covenant iu 
• voluntary settlement, that the purchase- 
ftioney should he paid to trustees to be 
laid out in other lands to be settled to the 
tame uses, is immaterial. Buckle v. Mit~ 
ckell, 18 Ves. 113. 

» 11. WlKther thaparehaser of a copy- 
hold must be preson^ to have notice of 
every thing on the coutt rolls—Qmrre. 
Hantardy. Hardy, 18VM.462. 

13. Court rolls «uo title deeds ^ copy¬ 
holds, and a putvhaaar; is affetted with 
Bolice of their ao hr hack aa a 

•earcb is necetiarv Ibf^oacarityof the 
title. Pesoee V; Hfeta^j i8 Madk 18& 

19. Tba» pocaesriOtt of • tenant as 
tice to a pii(»hpta„n{i>^NMtdmlevM!t^ 
interest he hasii]i UM.ac|ntd,;«iMh there*' 
fore, of a to the' ttei&ren.'tln 
estate, a]thali|i|h a&cJi ii|^teectnddhy'« 
tttia4adepea(w8|ti'dfHl'< padterimr tri that | 
<*oder «4|iMi't»i»ld 1 

Auhuny,, * . l.Mef.t82. i 


' J4. ^fheradheftRvhsrieraniplayed thi 
.vendor’s agqal, who, had. notice-nf an 
ineumbriinde, it was held that actual 
notice to auch agent woa' cmistcueriva 
' notke to tin purchaser, and not wkhstond** 
. ing the perchase' was made under tjtd 
sanction of the court, atid mi infant woa 
interested in it. Ttmbnin v. Steere, # 

dMer.SIO. 

See also Tit. PaiNciPAt &. Aobkt, ante. 

15. A [lersun contracting to purchase 
leasehold property, is held to contract 
with notice of the clauses of the lease. 
Wtdter V. Maunde, 1 J. & Vf, ISt, 

16. Notice to a purchaser of a lease, 
necessarily implies notice of all the cove¬ 
nants in it; and being specihcally inform¬ 
ed that the estate was in lease, lie la 
bound to know all the contents of the 
leases, and cannot take upon himself tba 
partial knowledge. Eyre v. Dolphin, 

2 B. dc B. 301, 

17. If a purchaser have been informed^ 

before payment of the purchase money, 
that there is any previous incumbiance 
against the vendor, which wnold be a 
lien on the land, it is such sufBcient no¬ 
tice as to put him on inquiry: and if the 
lien turn out to be not of a precisely simi¬ 
lar nature, (as it he have been iidormed 
it was a judgment, when in fact it was a 
mortgage), it is yet, to a certain extent, 
legal notice; and the court will set aside 
conveyances made after such nntice sa 
prejudice of the prior incumbrancer. Jiy- 
lor V. Baker, 5 Price, S0<5. 

Dan. 7i. 

18. A purchaser with notice is bound 
to the same extent and in the same man¬ 
ner as his vendor. Dunbar v. TredemUkt 

2 B. & B..S19. 

19. A purchaser with notice is liable 
to the same equity, stands in the place, 
and is bound to do what the vendor would 
be bound to do by a decree. < Ibid. 

20. It would be dangerous with refer- 

epce to tile doctrine of notice, tasay that 
because a man signml a de^, ha ebatl 
therefore be taken-to have bad atHkeof 
all ha ctwtants. Xord Rmet^ii. Pwrr 
kynt^ 6 Dow, 2.k0,<. 

' -Saeidso JBrayinNfcev. InAtip, -. 

V. > (^ed, 

StV 'Nd^paiof a wiU, 
tfStatar^a ivai datate geaena%^'t«pirt.riK»t 
demonstration^ 1# ^ ifptioe 
of sB^'tba.: pvtiealW'WataMi-Vdil^ilh'-^ 
aestadrirltad^fofAtt*' v* 



iHSomicHAm nu m va 4* Tntira$^ 

v;' 

.^i»«^*pP>EpWipni>of i^ 

vmv«r, uC re«^us^Vl<> Pt>^^ttiws.t0.the 
u^,^^Pq)ff:eUw.LordBMtia,^ , 

,<• ^SVes^'^li* ^ 

2. If a purchaser, after the delivery of 
the abtsfract, on the face Of which part 
of the estate appears to be subject to a 
right of spditibg. not mentioned irt the 
ppr^ticialara (if; sale, eute^s into possession, 

1:^, that nhjectinn. Burnell v.. 

%WW, U.&W. l68. 

5., When possession is taken according 
terms of an agreement, it cannot 
he considered as an approval; but pos> 

Session, with the abstract of title, for two 
years;, without any objection taken, a cor'- 
respondence, which contains on the part 
of' the vendee rather an admijssion that 
tite title was approved of, than any objee* 
tio(i to it, alterations in the premises and 
lieietting them, may be so considered;, and 
f 4 ui,ty will, under such circumstances, de^ 
er«e-a specific perforinance without any 
Terrence as to title. Margravine of 
^/fsjittck V. No(;i. 1 Mad. 310. 

V ' -* 

lV*,CQN’eEXANdE AN» Title Derps. 

1. If a will which forms part of the 
Vendbf's' title to an estate has not been 
proved, the purchaser is entitled, on con¬ 
sent of the other parties interested under 

will,' to have it deposited with a 
himter' for safe custody, although the 
'^elr of tlie teStktor oflers to join in the 
c'opvCyance; and if the ahstractTif title 
states the will to have been proved, and 
thereby causes the necessity of a suit for 
the purpose of safe custody, the vendors 
,v ill have to pay the costs, ^rrism v. 

Coff^fd, 2 Cox, 318. 

$<)e also Shore v. Collett, Coop. 234. 

2. la the purchase of small lots, the 

J iurchaser Is dntitled to attested copies of 
be tilie deeds accnmpauyirig the ptinci- 
purchase, at the expense of^tbe ven< 
where tbere'was no intimation that 
he could not.pave tha deeds themselves; 

J^M^btba vtSemU, , i5Xt». i76i. 

JJ;' y^eifedd estate b to belold for the 
^debts geakita%, the purchaser 
^l|dt bili^Xo see td tlEie kpplicatioii of 
hn't'Aliape’thedehtf 
“ “ 1w}» he is beliiM'fik''sed ”td tbi 
^rt^'dxaherated frV'tbat 
I Af t'ib d«^ gi4li%' % 



otbN' creditors, with aU^the same powera-. 
to the trustees,' wbieh the mortgagees; 
had, the sale taking {dace under a decree, ■ 
it was held that the triutora could make ft 
good conveyance, and that the creditora. 
were not necessary patties; that its being. 
a quettioO'df conveyance was not a proper 
subjeat of exception to the Master’s re* 
port of a gocid title. Binb* v. Lord> 
llokehj/, 2 Mad. 227* 

4. On a bill for a sp«ifie petfmmance, 
where the conveyance hw been ordered 
to be deposited with the Master, and tbs 
purchase money paid inta court, tbe de-., 
fendanl moved to have tbe conveyance^ 
delivered to him peiuiing a demurrer, be 
consenting that the vendor slioidd receive 
the purchase money; but. the court re.-, 
fused to make such a decretal order with¬ 
out the consent-of Uie plaintiff. Ctitler v.. 
Broughton, 3 Mad. ^5* 

&. Where tbe estate purchased was cc^ 
laterally charged with a bond debt, auu 
the purchaser mortgaged the estate to tha 
vendor fur so niucli of (be purchase mo¬ 
ney as amounted to tbe charge, upon an 
undertaking that the money should nn^ 
be called in till the bond was paid : held, 
that the purchaser could not insist upon, 
having the property rcconveyed to him free 
from the incumbrance, before he paid the. 
sum secured by the uKirtgage. ;.and if such 
pu^haser file a. bill to have tbe estate re-, 
conveyed to him, and a declaration of^be, 
court as to‘the .persons entitled to receive 
the money, where ibere. are two sets of 
claimants, he will be considered merely an 
a mortgagor fifing a bill to redeem, and 
must pay all tbfgcosts, aliliough be have 
paid the money into court. Drew v. Har¬ 
man, . .5 Price, 31^. 

y. Uent and Imteeest. 

USeeaUo Burton v. Todd, 'l Swan. 255.) 

1. If thC'agreement ta not completed 

within the time specified, tbe purebater 
will be allowed mterest for eucb timeae 
the purchase nfouey .shall appear to have 
been kept dead, for the apeeial purpose of 
completing' the coQtrwet. Howland r, 
HorrUf ' ' -if Cox, 6(^. 

2, A purchaser ttQd«> a.decree of the 
court,Hs dot entitled, upiman affidavit 
that be tfos bad his m<>uey lying ready 
fortsome thtie,tiiibe4et into pnseesston of 
the 'ettatwatid foceipt nfifvafo for all such 
tistte K> ppfoested^ -Marian. Harp^, 

' to insefost 

6^ ^llf^ot|t')htid fo tifotittct'ioiictrpfien 



Refit rnt&at, CVENDQR4W K»C3«ASER . R^erm^ 46^1? 


where the purebftser .iiii rendered ♦ not; j 
neressary, by revising to^perforra-tbe con- I 
tract, on the groond of an oi)j«ciion to j 
the title, which’ could not he supported, 
and the depo$il4s kept'lprked up during j 
the Btut. ' Bg^gais. RobmtoH. 

' , ■ 'I 3 Mer. 69 ^ 

4. The title appearing on the abstract 
not being satiefactoi^^ and the purctiaser 
for that reason not having taken posses¬ 
sion, the vendor must account for the 
rents received, or which, without his wil¬ 
ful default, might have been received 

li'iimi V. Clapham, I J. & W. 3 («. 

5. Purchaser charged with five per 
crnt, interest on the purchase money un¬ 
paid. Burnell V. Brawiit I J. & W. J 6 ' 8 . 

* 6 ’ Where the title not being complet¬ 
ed, the parties agreed, that instead of pay¬ 
ing in the purchase money, the vendee 
siiould paj- an occupation rent, it was re¬ 
ferred to the Master to ascertain such 
rent. Smith v. Llvyd, 1 Mud. 83. 618 . 

7 . And the deposit money having been 
paid, by the conditions of sale, “ us part of 
the purchase money,'’ it was ordered that 
nut of such occupation rent “ an alhnv- 
Sfi'-r should be made of interest at ^4 per 
tent, on the purchase money so advanced, 
in the form 01 a deposit,” Sniith wJack- 
ton, 1 Mad. 618 . 

' 8 . Though in equity, an estate agreed 
to be purchased, is considered as the estate 
of the purchaser from the time of the cou- 
tirart, and the purchase money from that 
time to belong to the vendor, yet, quoad 
possession, it is not the estate of the pur¬ 
chaser till the purchase money is paid; 
and as. the vendor is entitled to interest 
upon bis purchase money, though the pur¬ 
chaser has suffered it to lie dead, upon the 
same principle the vendor must account 
to the purchaser for the rent he has or 
might .have received, unless he gives or 
tenders possession to the purchaser, or the 
purchaser has exercised acts of owner¬ 
ship; and where the purchaser invested 
the purchase money in Exchequer bills, 
without tlie as«nt of thq,vendor, it was 
held that they were, at tlie risk of the pur¬ 
chaser, who was therefore entitled to tlie 
■: interest laadej^; bniACCOUn^ng to the-ven- 
idor for intetestiat.;£ 4 . jper-ee»|. 4 cla»d v. 
fGait/ord, > 

9, In aaateinJtder^be.direeUnnof.the 
eobrt, the fMKi:hasei;^.o'Pt««HMtl«| to (l» 
rents nndjrtwfittn.. till jsft«r.v^ far 
pai>ing<tiw in<M>ey|Rto the Bank, the.put- 
' chase Mfle is 

«c 9 repted,-«r' the purchfeer vfoinas into 


court, and declaresItimtoK**^1^ there*' 
with, and the money is brought into court} 
for until then, if the title shtotid appear' 
defective, the purchaser may apply to'Ifr' 
discharged. pf his bidding. Mackretl tw' 
//tuii, 2 Mad. 34 (a). 

VI. pRACTlCS. 


(fl) Uejerence of Title. 


1. On refetence to a Master .to see’ 
whether a good title can be made, the 
Master proceeds on the abstract only, 
u nless the purchaser requires the "produc¬ 
tion of the deeds themselves; and if he 
omits to make such requisition, be can¬ 
not except to the report on the ground of 
the deeds not having I een produced be¬ 
fore the Master. Boole v. Shergold, 

1 Cox, ]fiO« 

2. Tberc may be a reference of title b«^ 

fore dectee, but only where the title alone 
is disputed ; and therefore will be refused, 
where the purclitiser resists a specific per¬ 
formance on other grounds, as laches on 
the part of the plainlitf. lilt/lh v. Elm^ 
hint, 1 V. & B. 1« 

3. There may be a reference of tiUa 
before answer, if th^re is no other ques¬ 
tion, and tbe parlies undertake to do all 
such acts for tbe purpose of executing 
whitt the couit tlitnks right, as if the an¬ 
swer was in, and the raiise was brought 
to a hearing. Balmanno v. Luntley, 

1 V. & B. 924, 


4. To an order of reference of title wap 

added a diretiion, if the report should be 
against the title, for compensation; but it 
was refused as to indemnity. Jbid, 

5. lit lerence of title before decree will 
be refused where tbe purchaser on other 
grounds resists a specific performance of 
the contract. Baton v, Roge<'s, 

1 V.ti B,35l. 


6. Ueference of title before decree i» 
where the title only is in dispute; and 
where there was another quesUnn, as a 
claim of compensation, the motion to 

refer was refused witli costs. .. v. 

Skelton, ^ 1 V', £e B. 51$. 

7 . An^ such a referent was refused^ 

where the, pu^nhaser claimed competnto 
tinn far defect of quantity; qvppi thpqgh 
he submitted .to complete bis agmiB^t4 
Ltme V, 1 

8j...Alsothere^as a qp^pri 
wl>^ T tl^ ,i,8it|to. was uthie#se« wy 


■:) I.' >i) 

9b U^ou' 4, refitreace to thf 
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Mft if A* could nittke fi food title,} if the 
MWMtt A., whfa '0a coQciit> 

itMee ofB.^^ tiiaice s j^odd tiilc, ex- 
ca^ Jbit Mlhdrit^, H 1>einga royori upon 
tb4 cotiVj»yaitce rstha- fbao' tbo (fttc} wd 
tite'lidfty oniitting to take exceptidio^ will 
nWat the faeariog be bound by the con<‘ 
fiitoation of the report. Jjemis v. Limm, 

iMer. 179 . 

10. A bin by vendor for specific per- 
fnrmaocei and the usual decree for a re* 
f^nce as to title; after the Master has 
reported in favor of the title the defend- 
a«i% h) ^titled to ah inquiry, whether a 
good title could have been made at the 
Alh^ of the bill, with reference to costs. 
Daljf V. Oshame, 1 Mer. 382. 

• 11. Where the purchaser in his answer 
to a bill for a iqiecific performance, had 
admitted the agreement, and accepted the 
titie, and, after the cause bad been set 
down for hearing, discovered a will 80 
years old, not set forth in the abstract, 
hut supposed to affect the title, a refer- 
eaee was directed to the Master by con¬ 
sent, to inquire whether a goml title 
could be made, regard being had to the 
will only. Consf v. Barr, 2 Mer. 57* 

12. There can be no reference of title, 
sheeept where the title only is in dispute. 
Morgan v. Skew, 2 Mer. 138. 

A 19. On a reference of title in a suit 
fur specific performance, the Master re¬ 
ported that a good title could be made; 
but it appearing that such title was made 
upon evidence not in the vendor’s posses- 
sknt-at the tiihd of the reference, it was 
jwfcirred back to the Master to see whether 
nueh title could have been made prior to 
the filing of the bill, and when plaintiff 
Ihvt showed to tlie defendaojlr, that he 
floald make such title. Binh Haynes, 

2 Mer. 444. 

14. Semble, although the court will not 
order a lefereiiqeof title on mot'oa, where 
4' purchaser resists performance of the 
MDtract OB another ground, y($ it will 
tidee’caie that the latter is sulntantial. 
The motion was therefore granted where 


the oidy othbr ground insisted jipon Igr 
the uwiHtr,' was that the time of pos¬ 
session hadiseen made of the' essence of 
'hut which upon looking in- 
atppcarw not lu be the e*K. Buthm 
wll^ 1J.&W.4I9. 

iViti Vtt a isMicenf tltlk on W hir 
fis^Wpeelfie pmoniisni^; tSo'' 

Hihf ti^trastijl^ 
b s|r j 8f t - he'ex 






appei^red by the,abstract if ^Ihc pieadii^ 
mentioned, that x good title could bo 
made J.eamog* v. Hoptoth.} Mad. 811. 

itf. After the Master’s wport in favw 
of a tide wps ctwfirmed, aiiothif; Master,m 
another proceeding, mai^ a report by.^p’ hich 
tbe title was afiected, it was on motion re¬ 
ferred back to lhe.Master, who had repott¬ 
ed in favor of the title, to report again upoa 
it. Jejrdviine v. Akock, 1 Mud. 397. 

17* An inquiry at-what time a tide 
could be made is tbe subject of, further 
directions, after the report upon tbe title, 
and cannot be combined with tbs refer¬ 
ence of title. Gibson v. Clarke, 

2 V. & B. 103. 
ISj. An order for a reference to the 
Master as to tbe title, ought, if the cir¬ 
cumstances of the case make it material, to 
contain a direction that if tbe master finds 
a good title can be made, then to inquire 
when such good title was first shewn to Ups 
purchaser; and no second order for such 
purpose will be granted before tbe Master 
has made bis report, nor after, except on 
special circumstances. Hyde v, JVrougk* 
tun, 3 Mad. 279* 

ip. In a suit for a specific performance, 
an order may be obtained for a reference 
of tbe tiMe, and whether jn tiUs wee 
shewn prior to the filing of the bill, 
though the latter part of tbe motion is 
not strictly regular. Anon. 3 Mad. 493* 

20. A motion, after bill filed, end be- 

I fore answer, for a rcfereuce as to title, 
I was refused, tbe counsel for tbe defend-^ 

' ant alleging there were other matters is 
question besides .the title. It would also 
be refused if tfae^me appeared by the 
answer. Matthews v, Dose, fi Med. 470. 

21. The court of lixcbe^r,, on shill 

for specific performance, wul.nbt witboui 
consent make an interlocutory order, to 
refer a title, the validity of which is de¬ 
nied by the answer, and depeods on 
facts, to the Deputy Remembrancer uptil 
the cause is brought to a bearing. Row- 
yer v. Br^ht, ’ 8 Pric^ 300. 


(3) Pammt qfFmtklu Money iatoCourtt 

. * ' 

1. \|^bete a pur^aser of an es^ Ml* 

taken possession,^, hM ti^, 

be may he. reqpi^ Witl^ to' pay ^ tkio 

pui^ase mop^^,^|^^deMjjf 

2. And alffioi^n^y me answ«r,,hf. 


of y. 



Paymiptf ^ 

9. A purebiter tfi p«isa«>ton (nay ht 
eompelM before the cOnteytuice io pay 
into court initalmenU of the parcbase 
niipni^ du^, and fnterat acenrditi^ to the 
coRtiabt, tha aubject biing couT-mines, 
and the purcfiaser making profit by work- . 
iog them. f?uci v.' Lodge, 18 Ves. 450. 

4 . Though generally a purchaser can¬ 
not be railed on for the purchase money, 
until he has a title; yet, where he is let 
into possession upon a mutual confidence 
of a speedy title, and the difficulty is a 
surprise upon both parties, he cannot, 
without express contract, both retain the 
possession and withhold the purchase- 
money. Gibion v. Clarke, 

I V. &B.500. 

5. One tenant in common, who has 

agreed tu sell to the other, caunot move 
that the latter should pay his purchase 
money into court, where such purchaser 
has been, both before and at the' tune of 
the purchase, in possession of the whole 
estate, with the approbal'on of the 
other tenant in common. Freebodt/ v. 
Ferrtf, Coop. 91 . 

(’. A purchaser in the Master’s office 
caimot be compelled on motion to pay 
in his purchase money, where the estate 
aold is copyhold, limited for life, with re¬ 
mainder over, and the remainderman is 
abroad, not having surrendered the estate. 
JlToc/v. fVeaton, Coop. 138. 

7. Where, by the terms of the contract, 
ttte purchaser is to take possession before 
a title is made, he cannot be compelled 
to pay the purchase money into court, on 
the mere fact of possession; but be may 
be compelled, even bef<»e answer, where 
he enrehes acts of ownership so as 
to alter the nature of the property ; and 
Blighter acts of ownership are sufficient 
when etercised after the discovery of an 
objection to title. Dixon v. A$lle^, 

1 Mer. 133.378 (a). 19 Ves. 5fi4, 

8 . And also where there is unconscion¬ 
able delay on the part of the puicbaser, 
and acts' of ownmhip, as felling timber, 
he must pay the ^utwbajse money into 
coart, ^ though the fact of possession 
and ac& "of pwn‘’r8^P api^r not upon 
tfiO' plii^iugli, but' iip’on^faffidiiyh only. 

Munw^ V. OaHiji,:}. 53; 376 f«). 

9* ^wh8re;|iaiueMum .washed 

^epended^ dgrel^ent, and 

thn* werijU^&es oa tfaej^ of t^e yetw 
dof', in compleUQS iM mlel! \lbjr v. 

til, answer, 

^ of th'e pttirc'hase aioney 


Pttrehete iitme^ t\wr^.4$8 

injto court by 0iie.deiiMidgat jia pessowuoit," 
unle^junder special circnmstaneeot ebeh 
as unreasonable de4y,or coaMi|ittiiif 4|cte 
of ownership in alteratum of pfppecty, la 
this case the defendant being in. posses*.' 
sion, independently of the agreenienli, 
such an order was refused. Bonner v* 
Johiutone, 1 Mer. 366. 

11. A purchaser exercising acts of 
ownership, amounting to waste, by atterw* 
tinn and conversion of property, is suf¬ 
ficient to induce Ibe court to order pay¬ 
ment of purchase money into court, upoa 
the ground that a vet^r has a lien oa 
the estate for the amount, and might have 
filed his bill to restrain the.purchaser in 
possession from committing such acta of 
ownership. Cutlerv, Smons,2 Met, 103. 

13. Generally, a purchaser shall net 
be allowed to keep both the possession 
of the estate and the purchase money} 
but in a case where be was willing to give 
up possession, which be had taken under 
the agreement, and it was doubtful whether 
there was an agreement capable of being 
completed, the Lord Chancellor refused 
to order the pin chase money into conru 
Morgan v. Shaw, 2 Mer. 138. 

13. Defendant being in possession, 
and having exercised acts of ownership, 
may be ordered tu pay the purchase 
money into court, and altliough an io> 
fant heir is a necessary party to the con¬ 
veyance. Bradshaw v. Bradshaw, 

3 Mer. 493 . 

14. A purchaser who was trustee, act¬ 
ing on behalf of himself and his co-trus¬ 
tees, and of the eesiui que trusts, woa 
ordered tr pay the purchase money into 
court; the. agreement having been entered 
into in the name of himself alone, and 
the time fixed for the payment having 
passed long before} it appearing upon 
affidavits, tliat the vendors had no notice 
of his acting for others, and that acts of 
ownersb'^ bad been committed since pos¬ 
session given to him under theagrtement; 
and though the answer olieg^llaotice, 
and denied any acts of ownetithip by faiua- 
setf, or any other persoii to his know¬ 
ledge. Cratchky v, Jemingham, 

.. .. 2 Mer. 503.* 

15. Purchaser in possession, and 

jetting to the tit^ on the ground of 4 
cjaltn iti dovrer, was ordorod to pay^ the 
purch^e money jpuo coo^, oit the oi^ec- 
ttoD .being j!^i}ovpd 1^ ifaie (Widow ctUN 
sentiog to.m^cept.an.sfuitHiloot Awm tfw^ 
ven^r. SmUhi 1. d.. A W. 668, 

I'o. Where the possession is not admit- 
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by the *Mwer of the vendee, it niey, 
^ the purpose of having the pimhase 
eapoey paid in, be sbewit by afifidavit. 
?. . V. IValker^ I Mad. 1$7- 

• 17. Bui the bate act of taking possts- 
MoD by consent before the title Is cum* 
{ileted, and witboul any'agreement as to 
the purchase money, does tioi entitle the 
vendor to have the ^lurcbase money paid 
■into court* Clarke v. Elliotf, 

I Mad. 606. 

. 18. On motion of vendor, the auc¬ 
tioneer was ordered to pay the deposit 
into court, minus his charges and c.xpen- 
<ees, and the vendee restrained by injunc¬ 
tion from proceeding in his judgment ob- 
.tained in an action against the auctioneer 
iur the deposit. Jniieslep v. Muggrulge, 

1 Mad. 593. 

19. Where the purchaser takes pos- 
yessioa, and makes uiterations in the es¬ 
tate, the court will oider bun to pay the 
purchase money into court, and notwith¬ 
standing that the estate by such alteia- 
'tions may be urnelioraicd. Ihamlcy v. 
Tea/, 3 Mad. 219. 

. 20. But where the possession was ac¬ 
cording to the agreement, and the vendor, 
in order to make a good title, was obliged 
.to obtain an act of Parliament, the court 
•refused to order the residue of the pur- 
■cbase money to be paid into court, even 
after six years had elapsed since the agree¬ 
ment, and notwithstanding the purchaser 
had contracted to sell part of the estate, 
•and made alterations in the rest. Oell v. 
Wiitson^ 3 Mad. 235. 

> 21. Where the sale is under a decree for 
the execution of a trust to pay debts, pay¬ 
ment of the purchase money into the 
Bank, under the direction of the court, 
must be considered as payment to the 
trustees. Binkt v. Lord liokehy, 

2 Mad. 239. 


(c) Payment ofPdrckoae Money toVeil3ot‘. 

1. The vendor dying intestate and leav¬ 

ing an infant heir, the purchase money 
being paid into court to a suit fur a spe- 
cific performance, insii toted after his 
death, will be retained till the heir attains 
twenty-one and conveys. Bullock v. /*’«/- 
lock, I J, & W, 603. 

2. A purchaser under a decree for the 

payment of creditors, having approved 
of the title, paid the purchase money 
into court, and accepted a conveyance of 
the estate, cabnot object to the payment 
of the purchase money to the vendor 
upon the ground of his having notice of 
an adverse claim to the estate. Thnmat 
V. Powellf 2 Cox, 394. 

(d) CoslSt 

See also Tit. Agreement XIV, (ante.) 

1. It is a general rule that the vendor, 
without stipulation to the contrary, must 
bear the expense of making out bis own 
liile. Cloucs v. Higginsoiif 1V. rk B. 529* 

2. Vendor not making a title when ti» 

bill was filed, pays the costs up to the 
report of a good title. Harford v. Fur¬ 
rier, „ J Mild. 532. 

3. V» here there is a fair objection to s 
title, a purchaser, though be fails in bis 
objection, being justified in taking the 
tipniion of the court upon it, ought not to 
pay costs. Aislabie v. itice, 3 Mad. 356. 

Staines v. Morris, I V. & B. 14. 

4. On report against the title, the ven¬ 

dor’s bill for specific performance was dis¬ 
missed with costs, on motion. WtUter 
V. Pytnan, 19Ve8. 351. 

‘ 5. Where it was necessary to the title 
of an estate, purchased under a decree, to 
perpetuate the testimony of a will, the 
costs were allowed to the purchaser. 
MackreU v. Hunt, S Mad. 34 (»). 


WARD OF COURT. 


1. court of Chancery will, in some 
instances prevent a father from interfer¬ 
ing in the oianag^ent or education of^is 
son, who tl a ward of the court. Ctiaxe 
V. Huntm", 2 Cox, 242. 

party rdopinf^ with, or assisting 
.w'li^elopemeiRdf a ward ttf court; will 

igoorahee 
» Wdt.'XriH Mt ‘he^ad- 

, , ' l6Vea.259. 


3. The endearow to marry a ward 
of the court, though uboctive^ is« con¬ 
tempt. Warier v. Yorice, ■ 

^9 V«t.-4Js3. 

« 4. Parties epueerned in the, marriage 
of a male infisnt, .ward of tl^iborti'ao. 
tendwg by order f Uie elei|^m«t>, appear¬ 
ing exeidpaie«|^v^.^s.i4ikidUMrg^ .< with 
costs. o«t ^ft'^kei|Erom iSie ih^nt’s cf 
1144; 'the 

.^ia8ter on ao Inquiry whether the misi^ 
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fals^ Mmeft was vatid, ajid u|)«ii 
tbo report, a suit fur nullity of marriage, 
St the expense of tha infant's estate, was 
turdered; and the parties were restrained 
by injunction frunl all intercourse with 
the infant, personal, by correspondence, 
or otherwise. Warter v. Yorke, 

lyVes. 451. 

5. The punishment for contempt, by 
marrying an infant ward of court, is by 
tronimiittient, or in a flagrant case by di¬ 
recting a criminal prosecution for con¬ 
spiracy, dec.; but it is the subject of 
Bound discretion, and thmigh the light of 
the court to interpose is nut affected by 
length of time since the contempt con^- 
milted, the exercise of it was dispensed 
with where no complaint was made for 
eight years, and tiie^ husband, ^bose 
euiiduct would have justified puuisnmeiii 
on a recent upplicalion, was of equal 
family and fortune, and bud made a con¬ 
siderable settlement, under which the 
children took vested interests; and be al¬ 
leging infideiity on the part of the wife. 


The interests of the cliildreB were not tei 
be affected; biit the Setilent^'tdras''41tee> 
ed as between the husband abd t^ife, hf 
increasing the pin-nioneys; antHgiving thd 
wife some iritcrest in het Ifuture property, 
&c. Ba//v. Cuutts, 1 V. & B. 

6. Where a contempt is committed by 

the marriage of a ward of conrt by a 
person of no property, and whose sole oh* 
ject is her fortune, he will not be permit* 
ted to touch that fortune, and the whole 
will he put in settlement; but otherwise 
wbeii the husbandls of equal rank and for* 
tune, and makes an equivalent settlement* 
Ibid, 1 V. & B. 303. 

7 . An affidavit of a bribe offered to a 

police officer to assist in obtaining posses¬ 
sion of a ward of the coart, ordered to be 
laid before the Attorney-General. fVade 
V. Broitghtoii, 3 V. & B. 172 . 

8. The marriage of a ward of‘ the 
court under gross circumstances is punish¬ 
able beyond commitment, by indictment 
as a conspiracy directed by the court. 

Uid, 


WASm 

(ScralioTit. Ihj unction IL onfe.) 
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I. WHAT COSSTtTtTTES ..465 

II. UIOHT To CUT TIMBER OR 

COMMIT Waste..*!?'* «,,, 4 il. 

lU. TiMhER.... ...46y 

(a) Where cut hy Order of 

Court,,, . . a, 

(b) Property in %lien felled, ib. 


1. WtlAT CONSTITUTES. 

j. It is not waste to cut timber where 
hecessary for the growth of underwood. 
Burgest V. lutmb, I 6 Ves. 17g. 

S. Equitable waste has not been extend¬ 
ed beyond trees planted or growing for 
hroament, Mfin aremies or vistas, to tim- 
fier merely'oitnameuts], as an extensive 
Wood. Ibid, > 16 Ves. 174. 

sgS* Butit dl^ends to trees planted for the 
^peae of «xchHiuigi«b|ecU froth view. 
Dayfi igerry, Ves. S 75 . 

4. ' jf hs. doeljf^S of eqiHtabto waste is 

” 1 . ‘ 

5, TbatBib fof eatitliHl loi timbv. 


for repairs, cannot sell the same to reim¬ 
burse herself expenses Incurred in repairs, 
such sale being waste. Gower v. Myre, 

Coop. 1 56 * 

6. Semble, that the right to rut timber 

for the purpose of repairs, extends to 
selling timber and applying the produce. 
Wither V. Dean and Chapter of Winches- 
tei-, 3 Mer. 421. 

7 . The court will distinguish between 

improvement and destruction, and if, wit4 
a view to. improvement, an act is donp 
which the remainderman should enpsidet 
as tending to destruction, the court wilt 
decide upon the act complained off Jt- 
to^ey General v. The Duke of Marlbo¬ 
rough, 3 Mad. 54t>. 

IL Right to cut Timbxr^or 
5* WASTh. 

1 . Settlsnient on marriage of lands of 
the husband to the use of husband for. 
life, without impeachment of wastuj re¬ 
mainder to trostees to preserve 
ipmt remainders t .remaindlii: to'the wife 
for.lifo for her yointune ef 

dower.; remainder to the flist aiM othtf 
sons of tlur ntarriage ia tsil t|r 
OOO 


0*’* ' 





406 to eta IMtr [WASTE Xb] emmt Ifoatti 


ihtiiwletv to the daughton ni the tame 
tkutoner; nmaiiider to the beirt of the 
twdy of the hatband and wiile. The bu»> 
hand diedtoubaut issue, and upon the 
apphcation of his da\i 8 ees for an injunc¬ 
tion against the widow, a case was di- 
loeted to know whether the widow had a 
right to cut ttoihei, and, which would be 
a necessary consequence, to the piopeity 
in It when seveied, as teiuiit iii tail, 
after possibility, either in possession by 
Hto effect ot merger, if the estates can 
amte, 01 in rematidef^ if thry cannot 
Wtttiami V. JPilliams, 15 Ves 4 19 . 

9. lenant in ti’l, after pos'.ibilitv, i«c. 
having been once tenant in tail in pos¬ 
session with the other donee, and there¬ 
fore dispunishable for waste, has the 
power not only to commit waste, but also 
to convert to btr own u«t the jirnptity 
wasted, and thertfoie will nol be ristialli¬ 
ed in equity except for lualie ous waste. 
Wtihams V. Wtlltamt, 16 \ es. 430. 

S. Bequest ol lesulue of personal estate 
upon trust, to be laid out ,n ri il e‘-tJtes, 
to be settled to the same uses as eslati s 
devised to the trustees successively foi 
liie, without impeailmieiit oi waste, vijih 
various limitations in strict settlement 
the estates toi life being without mipeach- 
mentoi waste, and tht ultimate remaindcj 
in tee. 1 he truslms hav 1114 laid out part of 
the fund in an eWate with a considerable 
Quantity of timbei upon it, taking surli 
purchase to be a sound exercise oi their 
discretion, the flist tenant lor life, moic 
especially if he is one of the trustees, 
cannot cut the whole. Burgrss v Lamb, 

16 Ves. 174. 

4. laind devised to be sold, the money 
be laid out in other lauds to be set¬ 
tled, and the rents and profits until sale 
to go to the peisons entitled t< the lands 
to be purchased. 'Ihe teuaiu lor liii, 
withipt impeachment of waste, cannot 
cut timber on the estate to he sold. Ibtd, 

16 Ves. ISff. 

5. Gcnerallv, tenant foi life, without 
Impeachment oi waste, may cut timber 
In a hufthand like m mnei independent of 
the iffec t upon the beauty of the place, 
except he can be checked upon the pnn- 
Cipiia oi equitable w iste. Ihid, 

l 6 Ves. 185. 

6 A tenant for life, withmt impeach¬ 
ment of waste, IS not obhged '0 cut tim- 
Iw ittierely in such a way us a tenant itt 
iHl|bt think the most t»isbaad4ike} at 


law, tuefa tonaot may eat every thing j 
and a court of eqaity wiU only restrain 
him from cutting such trees as ate abso¬ 
lutely unfit for the purposes of umber; 
and he is not obliged to suSrr limber 
to grow till It attaiiib its utmost value. 
Stt’vtke V. Sm^the, I Wil, 496. 

7i Where a wife, under her marriage 
settle nient, bad become, by the death of 
her husband, tenant for hie, with le- 
niaiiidcr to lier children b> her dei eased 
husband, in such niamici as she should 
appoint, and, in default of appointment, 
to all such children as tenants 10 rom- 
roon, and alter the execution of several 
inslnimeuts, the validity of winch were 
doubtful, she entered into agreement with 
her childieu to join iii sulleiing a reco¬ 
very, Ihe first use of which should be to 
herelf for life, without impeachment of 
waste held, (hat in an arrangement set¬ 
tling family Inteleste, children may coii 
tract with each other to give the parent 
adviiitigix, which, wiihout such con¬ 
tract, the parent < ould nut have, and that 
this ugieeincnt iheiefoie was valid, and 
thee urt dissolved an injunction, rcstiun- 
ing liei from cutting tmibei, unless secu- 
iity was given foi the value of all she 
might cut during bei life. Dana v. 
Uphill, 1 Swan. 129 . 

b Lflect of lease by tenant foi life, 
without impeachment of waste, not de¬ 
claring that (he lessee should not be im¬ 
peachable foft waste, but with a licem e to 
fell timber. Daxu v. iht Duke of MarU 
buiOHgh, 3 Swan 114. 

9. A tenant, entitled to a liie iiitciest m 
a term of years, unimpeachable of waste, 
has a right, as between himself and those 
m remainder, to fell timber for his own 
benefit, such timber to be cut in a course 
ot a due and husband-hke management of 
the estate. Bndgts v. Stephene, 

SSwan. 150 (u). 

10. The statute S Anne, c. 3, gave 
to the Duke of Marlborough and his suc¬ 
cessors an estate tail in the demesne of 
Blenheim; but which estate tail, by the 
provisions of tbe'sKatute, is rendered inca¬ 
pable of being barred by hue or recovery, 
or of being subject to dower or coparce¬ 
nary; and ihcrefoie the issue of the Duke 
of Vlarlborougb have all (he legal rights 
and incidents ^fofl^fng to teuauts 111 tuil, 
except where soeh r^Htx unfl'itictiients 
aie spegatty qualified by the provMioiis of 
Ihlietstitei fti^tlitte l[ftio)i}(diUficw- 

I \ f h. 


1 
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tipn at to (Its rig^tof ottttng tiadwr, tiny 
ar« at nratb tt« uwnert ctf the tUnber as 
if.tbey were tenant* in fee ffim{^e, and do 
not come whbio ^e principle of cqaitable 
watte. But the at^, 5 Anne, c. 4, b(»ng 
in pari maieriai «MiEt he taken with the 
former one, to explain the intentiTn of 
tiic legislature; and as this latter statute 
sniles a pension upon the duke and his 
posteiity, for the more honorable support 
of their dignities, in like manner as his 
honors, and the honor • and manor ot 
tVoodstock and bouse of Blenheim were 
already limited and settled, the legislature 
imposed upon every possessor of these 
honors and dignities, the obligation to 
maintain the bouse of Blenheim for the 
future residence of those to whom the 
succession was limited; and the court is 
Loutid to interfere to prevent the destnir- 
tiun of the bouse, or of timber, which 
is essential to its shelter or ornament; and 
therefore a demurrer, insisting upon an 
absolute and, unqualified right to cut ail 
timber upon the estate of Bienheim was 
overruled. Jittomep General v. Duke (if 
Marlborough, 3 Mad. 493. 

11 . Tenant in tail being restrained by 

statute from barring the issue and those 
in remainder,'is not, for that reason, 
within the principle of equitable waste. 
JbiJ, 3 Mad. 49B. 

12 . Testator gave certain real estates 
to trustees, in trust for his brother for life, 
with remainders over; and his personal 
estate in trust for bis sister for life, and 
to her children after her death; and di¬ 
rected that the timber or wood which 
ehould be upon his real estates, should, 
from time to time, be used for the repair¬ 
ing tlie houses thereupon, or otherwise fur 
the benefit and auvantoge of bis estate; 
or that the same should be sold, and the 
produce of such sale to be applied in the 
sttnie way as his personal estate was di¬ 
rected to be> applied. Held, that the 
devise to the brother carried the under¬ 
wood; and that the trustees, leaving suffi¬ 
cient timber on tbe estate for repairs, 
might cut down such thnber as was fit to 
be ielied, or>in a decaying condition, but 
liot tbe OMlerwoui. Butler v. Barton, 

: 5 Mad. 40. 

Timbbr. ' 


(oyi Wbrt J 00 by Ordftr of ike Cauri> 

■ ettjlitee weint devised in 

•trict letUemeut, with 4 jproviaoi that in 


ease aiqt person,- who by yjrtse of .the4i* 
nutation idle, should be entitled 
manors, Ace. when and as they respective* 
4y should become entitled in possession, 
should reduce tbe number of deer in Sluiie 
Park to less titan ten, or dispatk the 
same, or should cut down any trees there¬ 
in, the estate and interest of sucl) person 
in the estates devised, should cease as if 
such person was dead. If it should ap¬ 
pear upon a reference to a Master, that 
timber upon the estate, not ornamental 
nor afTordiiqlf-shelter, was proper to be 
felled and sold, and that it was for tbe 
benefit of all parties interested, tbe court 
will decree it to be felled and sold accord¬ 
ingly, and the money to be laid out in tbe 
purchase of other estates to be settled to 
the same uses. Ddapolc v. Delapole, 

17 Ves. 150. 

2. In the case of an infant, tenant in 

tail, in possession, the court will au¬ 
thorise tbe cutting of all timber which is 
fit to be felled; but where there is tenant 
for life, impeachable of waste, with re¬ 
mainder over, tbe court will only au¬ 
thorise the cutting of timber where the in¬ 
terest of the succession requires it. Ifas- 
sey v.Ifusscy, 5 Mad. 44. 

3. An injunction had been granted to 
prevent the cutting of timber or other 
trees, standing or growing, for the shelter 
or ornament of Blenheim house; but on 
|ietition a reference was made to inquire, 
and state whether any ot such timber and 
other trees might be cut with advantage 
to the piesent ornamental character of 
the gardens, &e„ or because they were 
too tliivkly planted to admit the most oiv 
nameiita! growth, or lor any other reason. 
^llturney-Ocneralv. Dukeof Marlborough, 

5 Mad. 250. 

(p) Property in Timber Jelled, 

1 . Where B. was tenant for life, with 
remainder to his first and other sons in 
tail, remainder to O. for life, rertiaimler 
to her first and other $ 041 $ ia tail, with 
other contingent rentainders, with re¬ 
mainder to U. in. fee; O. had a. child, 
who died almost immediately; before any 
other contingent veinainderniaii came in 
me, B. CM down Umber, bis own re- 
maindsr in fee being tbe next .existent 
estate of iiiheritanipe; but afterwfvds O. 
had anoth«r-.c'hild. B. shall not l^e ad- 
, .yaniagt sr.hjs oiyn swyongf b|^ 4 akiiig Idho 
timber sdcttt; nor is theieeeRd child of O. 
eatnlsd, uoUl it shaU bt sseo whether E 
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but tb«produceihiUl 
bp pu^d into court by 1^, u4th|^i[^»UittH«t j 
ftr ccn^-, attd uccumuJute W tbe be-., 
n^fit nf.eucb peri»qn u> ohall uppeur at,, 
tbij^ death of IJ, to have titfe to.it. Wil‘ 
0ms Duke oJ^Uokon. 1 Co.'^, 72 # 

,9. Devise of real estates to trustees 
Und tbeit heirs, to the use of them and 
their heirs^ in trust, to permit G. to re¬ 
ceive the rents and ptofits for life, aud 
after her decease to stand seised of the 
estates in trust, for tbe second and other 
sons of D# in tail male, luemainder in 
trust for £. for life, vritbout impeachment 
of wa^te, remainder to the first and other 
sons of £. in tail male, &c. Proviso, 
that io case there should not be a second 
eon of D. at the time of the death of C., 
then, until such second son should be horn, 
the said trustees should pay the rents and 
profits of the said estates to such persons 
US were neat in remainder, and should be 
CQtitled to. receive the same, in case no 
such son should be born. C< cut timber, 
which was sold under an order of the 
court, and the produce paid into tlie Bank. 
At Q’s. death D. had no. son, and £. was 
dead, leaving F., his eldest son; the pro¬ 
duce of the timber must go where tbe in¬ 
termediate rents and profits go, and there¬ 
fore it belongs to F. absolutely, and shall 
not abide the event of D's having a son. 
jPare v. Hopkins., 2 Cox. 110. 

3. A tenant for life, without impearh- 
ment of waste, being dispunishable, has 
also the property in the trees severed. 

Willicans v. WUUams, 15 Ves. 42.9. 

4. A tenant in tail after possibility, 
&c. if dispunishable for wdste at law, 
has equally with tenant for life, without 
impeachment of waste by settlement, an 
intuest and property in the timber. Ibid, 

~ 15 Ves. 427. 


5. Whether trasteM« who aho take tm 
Interest, laying apt tdbe trust fund in it 
timbered estate, wiiboul a reasonable and 
discreet attention to the interests of all 
parties, should be considered as not buy-, 
ing any tinaber for their own benefit j 
what is the interest of the tenant for life 
ill such timber; and how the excess is to 
be disposed of—Q^uesre, Burgess v. Lam6^ 

Ves. 174 . 

6. Tenant for life, without impeach¬ 

ment of waste, other than wilful waste,, 
IS entitled to the interest of money pro¬ 
duced by the sale of timber: semble, any 
claim of tenant fur life to cut timber, is a 
question at law only. Ulckham v. Wkk^ 
ham. Coop. 288. 19 Ves, 419 

7 . Settlement of estates on trustees, 
and tlieir heirs, during tbe joint lives of 
W. II. and bis wife, without impeucli- 
iiient of waste, upon trust out of the rents 
and profits to pay all expenses and out 
goings, and to raise and pay a sum by 
way of pin-money to tbe wife, and sub¬ 
ject tbeieto to pay the clear residue of the. 
rents, &c. to \V. H., during the lives of 
himself and his wife; remainder to W, H, 
for life, without impeachment of waste; 
remainder over; with |>ower for tl.e'trus¬ 
tees to sell, and lay oat the produce in tha 
purchase of other lands, to tbe same uses. 
The litud being sold under the power, W. 
H. was held entitled to tbe produce of 
timber cut down by him previous to tli« 
sale; but not to the value of limber then 
standing. Wo(f'\, Hill, 2 Swan. 149 («)• 

8. Qn application of all parties, tbe ex¬ 

pense of an inrlosure was defrayed out of 
money produced by sale of decaying tim¬ 
ber, cut by ordei; of the eoort. Osbon^ 
v. Osbom^, Cited 19 Ves. 423. 

Aud sec De la Pokv, De la Pole, 

17 Ves. 15!^, 


WATER COMPANY. 


1. A company is established by act of 
pBgflioment, for supplying the inhabitants 
of several dietcicts with water, at such 
terms as they should mutually agree upon, 
pud a subsequent act providesi^ that the 
company shall only ^rnand reasonable 
stois: held that a court vI ^bity has no 
jnriedmtion upon the ofier of'un inba- 
fajisjittoi^j eitber a reasonable price, or 
the! m^Onginally agreed upon, to coin* 
pitt f 0 fontinue a wipplY to 

tba tesia'df his 
ko' restnun Ihfm Ironk 


continuing sjach supply, nntik the decision, 
of the question by a court of law. Weah 
V. Tks iVesf JM,i^es^x IVater, Copipany, 

1 J. & W. 358. 

2. If Ibe supply df Ufater hy h water 
cornpapy Was to depend upon tbe reason¬ 
ableness of the price paid bF tbO inhabit-, 
adt, ajnd not upon'U court of 


to 
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I. Jurisdiction. 

1. A ’vrill nflaods lying in tbe colonics 
^s not triable in Westminster Mall, and 
tlierefnre a b'll by the lieir at law, for an 
issue to try the validity of a will made in 
Englaiui, but concerning lands in Teiisyl- 
Tania, was dismissed. Pike \. Uoarc, 

2 Eden, 182. 

2. The court of Chancery has no juris* 

Action to determine tbe validity of a will, 
cither of real or personal estate. Jones 
•x.Jones,^ 3. Mcf. J6l. 

3. The Ecclesiastical court has juris¬ 
diction ^gj^nt probate of a testamentary 
paper, ^bei;e is doubtful whether some 
part of the property is not freehold; 
eind if this paper ipay have any effect on 
the , estate, if it does not appear evi¬ 
dently to. he'a paper api%ing,tp freehold 
property,i^^t ii the dpwpuhe,court to 
astablish 

^ ' 1 Phil.« c ».0 

fhorntth^rol^ ! Phil. 9. 


4. Where a canal is situhte in the pn;^ 
vinces of Canterbury and York, but this 
office for transacting tbe business of tine 
canal is in the former province, it is sul^ 
ficient if the will of a share holder be 
proved in the Prerogative Court of Can¬ 
terbury. Smith V. StaJ'ord, 2 Wl. 

II. Valid OR Void. 

(a) Generally, 

1 . Although a man have a mind ofsuf- 

Hcient soundness and discretion to regu¬ 
late Ills affairs in genernl, 3 'et if such a 
dominion or inffuence oe obtained over 
him a.s to prevent his exercising such dis¬ 
ci elion in tlie making his will, he cannot 
be considered as having such a disposing 
mind as will give effect to bis will; what 
evidence will be sufficient to establish 
«incli a case—Qair/c. Mountain v. Ben- 
net, 1 Cox, 363. 

2 . Will of a resident in a receptacle 
for lunatics, esiabln'lied upon the ihep 
sl.ite of his mind, compared with antr- 
cedent declarations. Bootle v. Blundell^ 

19 Ves. 508. 

And see in fra (c) 4. 5. 

3. The circumstance that one of the 
residuary devisees was the attorney who 
drew the Will, is not decisive evidence of 
fraud. Paine \.^Hall, IS Ves. 475. 

(6) As to real Estate, 

1. A writing, signed by the party who 
has power to make the trust, declaring a 
trust upon a will executed according to 
the statute, is good though such writing 
be not attested by three witnesses. Bosm 
V. Statham, 1 Eden, 513. 1 Cox, 19 . 

2. A will attested by one witness only, 

with a codicil attested by three witnesses 
on the same paper, referring to the will 
as annexed, making some alterations as 
to the legacies, and confirming it in all 
other respects; this codicil will make tbe 
will good, it amounting to a ir-execution 
and rcpublicatinu of tbe will. De Rathe 
V. Lord Pineal, l5 Ves. iSj. 

3. Sealing not necessary to the execu¬ 

tion of a devise, under tbe statute of 
frauds, nor is it sufficient without signing. 
tPright v.JPekeJbfd, .17 Ves. 459. 

4. Ileal estate cannot be cenvetted ip- ‘ 
to personal by will, so as to enable 
testator to itauke a direct disposition of 
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W^fsa-j. iQirfiAtated codte^ j^iBhoper ▼. 

';' ■ . 

‘^•■■1^, •dittinctiiw {|fei|«r«en 

•i«ft lcbar^i«i> 'tbfr.laiid.es «a >ettxiiief 7 
iundf ttod a portion of the land, .or its 
'predure, wh«n directed to .besold. .Au 
ndlKltetted paper, has effect in the former 
cas^ hiU not in the latter. 7i»/. 

' IS Ves. 1()7. 

: ** I-,A. B. do make this my will,” 

cqnivafent to signature, and if acknow* 
lodged.before three witnesses, is u good 
eicerutinn, within the statute of frauds. 

AlorMonv. Turnoitr, 18 Ves. 183- 
’ Si An unattested paper, clearly referred 
to k) a devise of real estate, will be con¬ 
sidered part of the will, if made previous¬ 
ly, but not if made subsequently. JFU- 
iigaon v. Adam, 1 V. & B. 44-5. 

; S. Legacies given by an iinattested pa¬ 
per .will be included under a charge of le¬ 
gacies on a real estate by a <"111 duly at- 
testedj but tbe piodure of the sale of a 
real.estate cannot be directly disposed of 
by an naattested paper. Hid, 

1 V. & B. 446. 

9. A will of land in Scotland is ana¬ 
logous to a devise of copyhold estate in 
Lngland; the will operates as a declara¬ 
tion of the use ot a previous surrender in 
the latter case, and of a previous convey¬ 
ance, according to the proper feudal form, 
ia tile former. Bvudte v. Barry, 

2V. 5tB. 13.3, 

10. A will signed by two witnesses on¬ 
ly, is not efi'ectual. to pass laud in the 
East Indies, held by a tenure in the na¬ 
ture of fee simple. Gardiner V. Fell, 

2 Wil. 32. 1 J. & W. 22. 

11. Testamentary papers attested so 
3S to pass real estate, but made in these 
terms t ** 1 leave and bequeath to all my 
grandchildren, and share and share alike,” 
and “ further J appoint T. H. and T. E. 
my trustees, for all my grandchildren and 
nieces,” are void for uncertainty, and pass 
no interest in the real estate. Itioim v. 
SJohua, 1 Wil 151. 1 Swan. 201. 

12. A will is well attested, to pass real 
estate, though «ne of the subscribing wit¬ 
nesses is on executor in trust under it. 

FUppty* Pitcher, 1 Alad. 144. 
1^. A declaration by tbe lestatru' in 
the aueaiattov part his will, that lands 
fbpuld to .41 cemb persons net, a eu^ 
ckai dwise df ibeen ander tlw statota ef 
wot being signed by the teMaUW.,; 
person by bis dir^l^i 1 


M {byAfU PcriOtutlEttate, 

1. Where tbe Ece^asticat court had 
granted probate of several papers, tbe 
court of Chancery Me bennd to consider 
them all in full force; though, if the ques¬ 
tion bad hecn.opcn to tbe court to decide, 
there would have been great doubt whe¬ 
ther the last paper did not in fact revoke 
all the others. Fvy v. JFby, 

1 Cox, l64. 

But see Jackson v. Jackson, 2 Cox, 35. 

2. Where a codicil is proved in the 
spiritual court, the court of Chancery is 
bound to receive it as a tesiaoientary 
paper; but having done so the court is 
to construe it: and where the paper so 
proved was an acknowledgment of what 
the executors and others who signed tii* 
paper understood to be the wiU of the 
testator, it did not operate as a codicil to 
the will, though it was proved in tl 
ecclesiastical court as a testamentary 
paper. Gawkr v. Standa ukk, 

2 Cox, J5. 

3. Testatrix made her will, disposing 

of real and personal estate, and signed 
and sealed it, and n clause tif atlesiaiioa 
in (he rommoii form was sulijoiui fl, Lot 
to which there was no subscription of 
witnesses ; and the will was found at her 
death wrapped in an envelope on which 
was written, “ 1 signed and sealed my 
.will to have it ready to be witnessed the 
first opportunity 1 could get proper per¬ 
sons.” This writing appearing to be in¬ 
complete, as if soroethiDg more bad been 
intended, is not a good will eveu h;s to 
the personal pro|ierty, Parol evident* 
will be admitted as to the circumstances 
of the pa()ers found, and to explain tha 
intentions of tha testatrix. IValker «. 
Walker, 1 ftjer. 503.. 

4. Although there was evidence of 
lunacy of tbe testatrix til] within foitr 
dap of tbe execution of the will, the couct, 
upon proof of a lucid interval, pronounced ' 
for U» jalidl^y. Wiite v. Drh'tr, 

I Phil. 84. 

5. A will by a^muic^in Nr ukrn bandri 
writing, liairly vfUtan, ao<r'th«.^ontents 
of which were vmuswtaul with her affec¬ 
tions at.the time, Md «ft«fmirds,recug^ 
njzed And ;deli!««red.<% W, was.iestar , 
blisbed A8< wri^an N, ailACbl interwak 

... 

, 122 ., 






. r<i&{ orr<^ 

v\y death,” but witb neltber ex^ntor nor 
miduary legatee named in it, wai^dinitted 
tb pr«baie as a testaaientary Tho- 

tM V. Tharold, I I’liil. I. 

; 7* A Scotch settlement in the form of 
s contract, but to take place on the 
death of one of the contrar'..ing parties, 
was admitted to probate. Hoi' v. LaMey, 

1 Phil. 11 («)• 

8. Paper in form of a deed of gift of 
all the deceased's estates to take place 
after death; administration was granted 
with the deed annexed. Slicrgofd v. SArr- 
gold, 1 Phil. 10(«). 

Alarkisicl v. Tailor, 1 Phil. 10 (n)- 

<!• A deed of gift, not to take effect at 
the death of the writer, but on another 
rnntingency, the death of the wife’s mo¬ 
ther, or the sale of a certain eslafe, was 
hi Id to operate as a will. Corp v. Corp, 

1 Phil. 11 («)• 

10. An unfinished and unexecuted pa¬ 
per, established as a will, in preference 
to a will of prior date, hut formally 
executed, upon clear proof of its d:s[)osi- 
tions being consistent with the declared 
inleiH’ou, and of its being prepared for 
execiHion, and the continuance of mien- 
tion to execute being brought down till 
SUCH e.xeculioii was pieveuted by sudden 
death. Scott v. likodes, 1 Phil. 12, 

11. An allegaiion, propounding four 
papers us containing together the will of 
the deceased, admitted to proof, although 
one of the papers appeared to be instruc¬ 
tions merely, from whic'. another of them 
was executed. Sandford v. Vaushan. 

I Phil. 39 . 

12. But at the hearing, the paper of 
instructions was lejectcd, und the three 
other paf#rs established as the will, upon 
latisfactoiy evidence that they were exe¬ 
cuted by thedeceased, with an intention of 
giving them a testamentary effect, and that 
be was a competent agent. Ibid, 

1 Phil. 128. 

13. An allegrition, propounding an im¬ 

perfect and unexecuted paper, wlMch. had 
been prepared some mouths before the 
death of the decease#^ tfnd which he bad 
bad opportunity to execute, but had not 
done so, nor refer.cd to it dining ) is last 
illueis, rejected. i6n/, 1 Phil. 43. 

14. Where the deceased sent, for his 

attorney, for tire purpose of preparing a 
will, and, from fail weak state, inierrt>g;t* 
turiei weit put to liim which be answej^d, 
.and tfaa ii^rogatories Md ^tatwers were 
put £ii |ireti|!ued, and ligoed 


by the aftorn^ and other witoesiea; pa 
allegation propounding the interrogat^iet 
and answers, os the will of the deceased, 
was admitt^ to proof. Qreea v. Sk^ 
reorlh, 1 Phil. 33.) 

15. To admit instructions for a will to 
probate, the court must be satisfied of tbe 
final intention of the deceased, and that 
he was prevented by the act of God aloife 
from perfecting his will; and where tbe 
instructions were few and unfinished, not 
conformable to any birtner dispositions, 
nor supported by recent declarations, pro¬ 
bate was refused. Devereux v. Bullock, 

1 Plid.6'0. 

16 . A will destroyed in the lifetime of 

the testator, but without his knowledge, 
substantiated and adiuitU'd to proof. jfVe- 
vclyan v. Trcveli/an, 1 Phil. 14p. 

17 . Where tlie first part of the will 
was in the testator’s hand-writing and the 
principal point in its contents hud been 
often recognized by him, but the latter 
part, in the hand-writing of the executor, 
and contained a legacy in his favor; and 
such executor bad been the chief agent in 
the execution of the will; in the absence of 
proof of instruction, or reading over, 
tbe first part of the will was established, 
and the latter part held not to he entitled 
to probate. Billiii^Avrst v. Vickers, 

1 Phil. 187. 

18. Where capacity in the testator, at 
the time of the exaculion of the will is 
doubtful, there must be proof of instruc 
tiuus or reading over to establish it. Ibid, 

1 Phil. 193 . 

19 . W’ill by feme covert under a power 
executed exclusively in favor of the hus¬ 
band, in iiis presence, and supported by 
the testimony of one witness only, a friend 
of the husband, and under circumstances 
of great suspicion, set aside, and an earlier 
will in favor of the wife's relations 
established, there being also evidence of 
frequent and inefTectual attempts uf the 
husband to get the latter will altered iti 
Ids favor. Moss v. Brander, I Phil. 254. 

20. Unfinished notes for a will, held 

not to he entitled to probate. Moore v. 
De la Torre, , Phil. 375. 

21. Where tbe testator has left a regu¬ 
larly executed will, and a paper begun us 
a new will, which he has bran prevented 
by the act of God from cnmpietipg, tbe 
two maj^.he taken together as tfae will of 
the deceased, and opeiaiioii pro tautu given 
to the latter paper; but the proof of the 
final iutentioo must be clear: and wl^rt 
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Ai ttnSAiifted paper coataieed do appoint* 
^ecutors, diepoBition of the re* 
wdtie, date* or eonclusion« and there was 
BO proof of final mtentioa, held that it 
could ttbt control a will reguiarijr execUt* 
ed a short time previouslv. Carstair$ v. 
Foltk, * 2 Phil. SO. 

„ si. Where instructions for a will are 
wsbed, tbejr are not revoked by an un> 
fiaisbed paper except pro tanto; and where 
there iVore propounded two papers, as a 
Wilt and codicil, and also the beginning of 
a new will, but which new will contained 
ui» revocatory clause or disposition of the 
residue, the three papers wer established 
together as containing the will of the de* 
ceased. Harley v. liagshaw, 2 Phil. 48. 

2S. A codicil signed and executed but 
three days after the executioh of a perfect 
will, remsed to be adniitled to probate, in 
the absence of evidence that the deceased 
was aware of the nature ami L.;tent of the 
4lt«rulion ; the effect of the codicil being 
to interfere with the annuity given by the 
will to the widow, and to leave the 
eldest son destitute. Brounker v. liroutiker, 

2 Phil. 57. 

24. A testamentary paper in the hand¬ 

writing of the deceased, and complete as 
to disposition, but containing no appoint¬ 
ment of executor, and neither subscribed 
nor executed, admitted to probate upon 
evidence of final intention. 'Head v. 
IPhdlips, S Phil. 122. 

25, Alterations in pencil, in the hand¬ 

writing of the deceased, on a regularly 
executeii and attested will, admitted to 
probate under circumstances showing de¬ 
liberation and final intention. Dickenson 
V. Dickenstatf 2 Phil. 173. 

2^. The presumption of law against a 
will, having an attestation clause un¬ 
witnessed, repelled by circumstances. 
Harris v. Bedford, 2 Phil. 1 77. 

27 . Probate of a will refused in favor 

of an intestacy, where the will was incon¬ 
sistent With the circumstances and affec¬ 
tions of the deceased, and upon proof, by 
the only witness, that it was not written 
with a testamentary intention. Ntci&h 
V. Nkkok, 2 Phil. 180. 

28. InstrfKrtions otablisbed as a will, 
where the inteotion to die testate clearly 
appeared, and the inetructipns were deln 
berately given by the deceased, jffproved 
tif by him, and the final exec'utton of 
which was prevented by the act of God. 
Huntinpoa v. Suntingtm, 2 Phil. SI8. 

' 2$. -Ae extract of a letter, wntfen just 


Nmeapatket 

previous to a sea voyage, propounded at 
a cudicil^bnt rejected, the testator having 
returned from tlie voyage, and lived years 
after, without having made any reference! 
to, or recognition of^ the letter, and hav¬ 
ing subsequently made a memorandum 
inconsistent with it. Passmore v. Pam- 
more^ iPhil. 2lG. 

30. In a question of probate between 
two wills, the animus recocandi must be 
clearly established, of the last dated will 
uiicaitceiied must remain in force; and 
where the republication of the wilj was 
sustained by equivocal acts only of the 
deceased, the last dated will was estae 
blished. Stride v. Cooper, 1 Phil. 334. 

31. An informal paper, entitled “ Heads 

of a Will," but with format Corrections, 
dated and subscribed, with proof of recog¬ 
nition, established as a will. Bone v. 
Spear, 1 Phil, 345, 

32. Instructions for a will were taken 

from the deceased, and a will prepared, 
but not executed, the execution being pre¬ 
vented by the delirium and death of the 
deceased. Upon clear proof of testamen¬ 
tary intention, the instructions were esta¬ 
blished, but a clause, which was inserted 
after the decease, was erased. IVood v. 
IVood, 1 Phil. 357 . 

83. A paper, in the haiid-writing of 

the deceased, found in an envelope, ad¬ 
dressed to the executors, and endorsed 
by the deceased, “ this is niy will," was 
established as a will, although there was 
a clause of attestation, but no witnesses, 
the court holding that informality to be 
supplied by the deceased putting it into 
an envelope, addressing and endorsing it, 
and other circumstances. Bh^rdsmt v< 
Clancy t 2 Phtff228 («)j 

(d) Nuncupative. 

1. The statute of frauds, respecting 

nuncupative wills, must be taken strictly, 
and therefore a togatio teslium is neres<< 
sary; and where the deceased repeated his 
will twice before witnesses, and acquiesced 
in the propriety qf sending for one of them^ 
it was held noi slicb a rogatio teslium a$ 
would satisfy the statous. Parsons v. 
Miikri 2 Phil. 194 . 

2. And where the deceased summoned 
her children^ an^ the daughter of the per* 
soa in whose bouse she lodged, and re¬ 
peated the wi^i Imt without calling upoa 
tbeqi to iMHtf witness, phibste was rv» 

iiir Wrapt vi a sulhcieidi^jra/to ^ni. 
tuna. Biwiilt 4.' StekMUi ‘ § fittm 



ilrtaawg Probate. [WiLt III. IV.] Revocqtm. 


fll. Rbcalltd<» Probatb. 

1. Probate was granted of a ^ill and 
Ifowr cocbcils, one of which was loosely 
worded, written in pencil, and neiiher 
^signed nor dated; tfie probate of such co- 
'dicil was called in and revoked, after hav¬ 
ing been in possession of the executor up¬ 
wards of three years, llymes v. ClarLsm, 

1 Phil. 22. 

2. Irhe court having granted probate 

‘Of the will of a person living, but sup¬ 
posed dead, upon motion, the probate, 
which, upon discovery of the error, had 
■been left in the registry of the court, was 
revoked, as granted in error; and, upon 
the personal appearance of the supposed 
deceased, the court, upon his petition, de¬ 
creed the original will and probate, after 
b :ng cancelled, to be delivered up. In 
ihe goods of'Nap'nv, 1 Phil. S3. 

3. Next of kin held to be barred from 
'calling in a probAte, from the ciicum- 
staiiecs of their having been conusant of 
a prior suit, in which the validity ot the 
same will had been contested by other 
partn-s. Newell v. IVaLi^ 2 Phil. 224. 

4 There is no precise liiuitatioii of 
time within which a parly will be admit¬ 
ted lo rccal probate: but, after a long 
tiiDi', >ucb parly must be proved to have 
been in a situation, which rendered it 
juipossible or difficult to have proceeded 
earlier, us, being absent from the coun¬ 
try, a minor, or labouring under imbe¬ 
cility, but, after a dek/ of nine years, 
and the party, in hrs uiisv;er to a suit in 
Chancery to establish the will and an 
account, had admitted the will and pro¬ 
bate, an^wd acted under the decree, and 
i%ceivediPlr(st for five years, an appli¬ 
cation to controvert probate was refused. 
Hoffvian v. Narris, 2 Phil. 230 (n). 

IV. it EVOCATION, 

(a) Cancellation. 

1. Residuary bequest was held revoked, 
by striking through witk a pencil all the 
disposing part, leaving only the general 
description of the .esidue, with notes in 
pencil in the margin, indicating altera* 
fion, and a different dispositioa of certain 
articles. Mence v. Mence, 

18 Vea, 348. 

S. The testator made a codicil, revok¬ 
ing a part of bis will reputing one son. 

fiiol otte ibilUiig only: idso 


interlined bis wQI to the same 
He afterwards cancelled the cocficil, but 
died, leaving the interlineation standing 
in his will. This was nevertheless held a 
perfect caiicellation, both of the codicil 
and interlineation. Utterson v. Utttrsoa, 
3 V. & B. 122. Coop. 60 . 

3. By cancelling a will in bis own 

possession, a testator cancels a duplicate 
ill the custody of another person. Rick¬ 
ards V. Muntfordt^ 2 Phil. 23. 

4. A 'will cut from its margin, and 

through the attestation clause, and found 
ill a box of the deceased to which no other 
person had access, with an unfinished 
paper, containing a different disposition, 
held to be revoked. Moore v. De la 
Torre, 1 Phil. 375. 

Moore v. Moore, 1 Phil. 406'. 

5. Whcie a party signs the draft of a 

will, and afterwards executes a will from 
such draft, a revocation of the will re¬ 
vokes tlie draft also. Moore v. De la 
Torre, 1 Phil. 400. 

(&) Deed, or Will, or Codicil, sulscqucntly 

executed. 

1. Testator having bequeathed his per¬ 
sonal estate to his wife, with a contingent 
disposition to any child she might be cn- 
seint with, by an instrument executed in 
the East-Indies during bis last illness, 
empowers A. & B. to invest any gold 
dust, &c. which be had in bottomry, 
&c. as they should think most advanta¬ 
geous, and deliver the same over to his 
wife, or her assigns, she running all risk; 
held, that this instrument, though it had 
been proved in the ecclesiastical court, 
was mei'ely an act inter vivos, and not a 
revocation of the will. Pigott V. J’Anson, 

1 Eden, 469. 

2. Testator devises real and personal 
estate to certain uses, .and afterwards, by 
deed, conveys it to the same uses, until 
marriage, and then to new uses, pro¬ 
viding for his intended wife, and the issue 
of the marriage. After the execution of 
the deed, and before mSrriage, by codicil, 
attested by three witnesses, >.nd directed 
to be annexed bis will, he imposes a 
forfeiture in case of his wife being dis¬ 
turbed, and then marries. Held, that 
tlie settlement revoked the will, Which is 
republUhed by the codicil, and that the 
codicil was pot revoked by the new uses 
springing dn the marriage, nor by the 
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marriage, that being contemfdated by the 
w)U as republished. Jacksm v. JJurloei, 

2 Edeu, 363. 

3* A deed, though obtained by fraud, 
WHS nevertheless held to be a revocation 
of a piior will. Homes v. fVi/att, 

2 Cox, 363. 

Bat this decree was reversed on appeal 
to the Lord Chancellor. 3 Bro. C. C. 1 56, 

4. An annuity held to be revoked and 
another substituted by a codicil, not¬ 
withstanding a niisdekriptiou; no other 
annuity or instrument appearing to which 
it could refer. Benyon v. Benyon, 

17 V’es. 34. 

5. A revocation of a devii.^, contained 

in. a will by a subsequent codicil, must 
be by express words of revocation or in¬ 
consistency of devise; therefore a will, 
devising estates for life, without impeach¬ 
ment of waste, is not revoked by a codi¬ 
cil, directing the trustees to let until 
tenant for life married; such leases to be 
under restrictions, and, among others, not 
to he unimpeachable of waste. Lushing- 
ton v. BoltlerOf Coop. 316. 

6. Testator, by will, gave his plate, 
linen, china, pictures, live and dead stock, 
and all the residue of his goods, chattels, 
and personal estate to A. ; and, by a co¬ 
dicil,, revokes the bequest “ of the residue,” 
and gives ** the residue of his personal 
estate” to B. This revokes the gift of the 
general residue only, and not that of the 
articles enumerate Clarke v. Butler, 

1 Mer. 304. 

7* By a will, duly executed, testator 
directs his real estates to be sold; and 
bequeaths his residuary personal estate, 
and the (iroduce of his real estate, after 
payment of his debts, among his chih 
dren. By a codicil, not duly executed, 
he revoked such residuary bequest; but 
the court held that the will was still in 
force, the personal estate only being af¬ 
fected by the codicil. Gallini v. Hoile, 

3 Mer. 69 I.. 

8. A codicil not to be presnmqd a re¬ 
vocation unless it distinctly appears. 
Griffiths v. Grieve^ I J, & W. 31, 

9. Power given by will and codicil, to 

sell to certain persons, at a fixed price, 
revoked by a sutoequent codicil, devising 
the same premises to trustees, to be sold 
for the payment of debts, and, subject 
thereto, upon the trusts of that will. 
Bridger v Jlfcc, 1J. & W,74. 

. JO. Whether a power in a will to sell 
several estates to^cer^in persoias. At a 


fixed price, is entirely revoked by a codL 
cil, devising one of the estates to different 
uses— Quare, JM. 

11 . The testator, by will, appointed 
his three brothers executors, with a le¬ 
gacy to each in that character. By a 
codicil be revoked the appointment of one 
brother, Robert, and substituted his (tes¬ 
tator’s) wife in his stead. By a second 
codicil he revokes the appointment of his 
two brothers, “ Robert," (whose appoint¬ 
ment was revoked by the first codicil), 
“and Caryer,” and substitutes a friend in 
their stead, expressing his intention to 
be, that the remaining brother should 
continue executor, and that the friend 
“ should be joined with him only." Held, 
that the appointment of the wife as exe¬ 
cutrix was not revoked by the latter 
cil. Sherard V. Shcrard, 2 Phil. 261. 

(c) Alteration of Property hy Conxr 
atice, Tranter, or Contract, 

1. Feme covert, under a power, dis¬ 

poses by will of stock then vested in trus¬ 
tees, survives her husband, and takes a 
transfer of the stock into her own iiaroe. 
This does not operate as a revocation of 
the will, or ademption of the legacy. 
Dingmcd v. Askew, 1 Cox, 42?. 

2. A devise of freehold and copyhold 

estate is revoked by a conveyance of the 
freehold to trustees and their heirs to se¬ 
cure a jointure, and, subject to a term 
for that purpose, to the devisor and his 
heirs, with a covenant to surrender the 
copyhold to the same uses. Vateser v. 
Jeffrey, 1 6 Ves. 519. 

3. A mortgage in fee, after a devise, 

is a 1 evocation pro tanto onl|||| Tucker 
V. Tkurstan, I 7 133. 

4. A binding and valid contract for 
the sale of lands devised, is, in equity,''as 
much a revo.cation of the will as a con- 

I veyanceoftheland would beat law: and 
where the contract was valid at the tes¬ 
tator’s death, though afterwards aban- 
dimed 'by the vendee, who, by decree, 
recovered back part purchase money 
ptud, the contract was nevertheless held 
a revocation.. Bennett v. Earl Tanker- 
vilte, 19 Vw. 170. 

5. Devise of the equitable fee, under a 
doutmet to purchase, is revoked by the 
conveyance being afterwards inade to a 
trastee and bis heirs, to such uses as the 
devisor should appoint by deed with two 
witnesses, or wBl, with mnnioder 
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liiinfnr life, to tbe trus tee for tbe life of 
the devisor in trust for him, and to bar 
dower; and tbe ultimate remainder to 
the devuor in fee. Jiatelins v. Burgis, 
2 V. & B. 382. 

6 . ,A devise is not revoked by merely 
taking the legal estate. Ibid, 

2 V. & B. 385. 

7. Where a devisor, at the date of his 
will, is seized in fee, and afterwards 
makes a feofl'ment to such uses as he 
shall appoint, with remainder to himself 
in fee: such feoffment will be a revoca¬ 
tion of the will. Ibid, 2 V. & B, 386. 

8. But there is a distinction wiiere 

partition is tbe sole object. Ibid. 

9- An alteration of estate has had tbe 
ellectof a revocation of a will, independent 
pf intention. Ibid, 2 V. & B. 386. 

10. A contract to sell a devised estate 

Jias the effect of revoking the devise. 
Ibid, 2 V. & B, 387. 

11. If the owner of an unqualified 
equitable fee devises it, and afterwards 
tbe unqualified legal fee is conveyed to 
him, the will is not thereby revoked, 
because such conveyance was incident to 
the. equitable fee devised; but if, after 
the will, he takes a qualified conveyance 
of the legal fee, for the purpose of pre¬ 
venting dower, it is a revocation of the 
will, it being a change in tbe quality of 
tbe estate, and not incident to the unqua¬ 
lified equitable fee. Ward v. Moore, 

4 Mad. 368. 

(d) Subsequent Marriage, or birth of 
Children. 

1. Whether generally marriage revokes 

a will o^reid estate— Quatre. Jackson 
V. Hur/ock, 2 Wen, 273. 

2. Testator, a widower, having a son 

and two daughters, by will gave all bis 
real and personal estates in trust, subject 
to debts, for those children, and in rase of 
their deaths then over: marriage and tbe 
birth of a daughter was held by the eccle- 
aiastical court, a revocation of the will 
as to the personal estat^ but it was not a 
revocation of the devise of tbe real estate. 
Sheath v. York, 1 V. &- B. 390. 

S. Marriage and birth of a child is an 
implied revocation of a will of oersonal 
property; and even a devise of laud may 
be revoked by implication from a total 
change in tbe situation of the family; as, 
tbe devisee having no children at the date 
of the wilU by bis marriage, and the birth 
of an heir; u^ua n itnph^ condition that 


the will should not operate in that event. 
Ibid, 1 V. & B. 897. 

4. Marriage alone is not a revocation 
of a will, nor marriage with tbe birth of 
a child, if the will provides for children. 
Wilkinson v. Adam, 1 V. & B. 465. 

5. A will by a married man having 
children, is revoked by the subsequent 
birth of other children left unprovided 
for, aided by circumstances concurring 
clearly to show that it was not the inten¬ 
tion of the deceased that the will should 
operate. Johnston v. Johnston, 

1 Phil. 447. 

6. Marriage and the birth of a child, 
a presumptive revocation of a will made 
by a widower, and in fevor of children of 
a former marriage. HoUway v. Clarke, 

1 Phil. 339. 

V. REtUBLICATION. 

1. Testator, having devised real and 

personal estate, by marriage settle¬ 
ment, conveyed it to tbe same uses till 
marriage, and then to new uses; by 
codicil attested by three witnesses, and 
executed after the settlement, and which 
contained a direction for it to be annexed 
to his will, the testator imposes a forfeit¬ 
ure in case of bis intended wife being dis- 
tuibed; and afterwards married; tbe will 
being revoked by tbe settlement was held 
to be republished by tbe codicil. Jackson 
V. llurlock, 2 Eden, 263. 

2. 'i'he appointment of a guardian by 
a will, not executed according to the 
statute of frauds, made good by a codicil 
written on tbe same sheet of paper, and 
reterring to the will, so as to be considered 
a republication. Ve Bathe v. J,ord 

Fingal, l 6 Ves. 167 . 

3. A testator devised all his freehold 
and copyhold manors, &c., and real es¬ 
tate whatever, upon certain trusts; and. 
gave and bequeathed to the trustees there¬ 
of, a sum of ;635,060 to lay out in the^ 
purchase of lands, to be settled upon the 
same trusts. He afterwards contracts 
for the purchase of several estates, and 
by a codicil specifying some of the es¬ 
tates which he had so contracted to pur* 
chase, he devises them to tbe same trust¬ 
ees, upon, the trusts of his will, and directs 
that tbe purchate monies shall be taken 
as pact of the £35,000, and ratified and 
confirmed his will in all other respects. 
Held that the codici) amounted to repnbH- 
cation ol tbe will, so as to pass aut only 



4tflS ,RepubU(iat.ioam4 SfioisaU [WJ[t|^.V> Vl< V|I.] Co/utructim of. 


the estates thereto epecified, the 

estates contracted to ixjpurchased between 
tfie dales of the will and codicil. Hulmc 
V. HcygatCf 1 Mer- 285. 

4. The testator, by bis will, charges all 
his real aud personal estate with pay¬ 
ment of debts, and makes his son resi¬ 
duary legatee; he afterwards purchases 
copyhold estates, which are duly surren¬ 
der^ to the use of his will, aud by Codi¬ 
es devises those copyholds to his son in 
fee. The codicil held a republication of 
the will, so as to subject those copy- 
holds to the payment of debts. Rowley 
V, Bf/tottf 9 Mer. 128. 

VI. Revivai. 

]. Where a will is revoked by marriage 
and birth of a child, the subsequent 
death of the child does not alter the pre¬ 
sumption so as to revive the -vill, Emvr- 
$on V, RovillCf 1 Phil. 342. 

2. Where a will had been executed from 
another of iieaily similar import, but 
which was made for a temporary purpose, 
held that the revocation of the former 
will did not revive the latter, although 
the consequence of such decision was an 
intestacy. Moore v. Ve la Torre^ 

1 Phil. 375. 

Moore v. Moore, 1 Phil. 406. 

VII. Construction oe 
(a) General Rules. 

1. A mistake in a will and codicil as 
to the amount of a fund out of which 
younger children are to be provided for, 
may he rectified on the evident intention 
rf the testator. Brackenhury v. Brackat- 
hury, 2 Edeti, 275. 

, 2. K court of equity will not supply 
words in a will, unless there be ap/^lpable 
error scriheMvs. Moiemorth v. MoUs- 
worth, 1 Cox, 75. 

3. If the meaning of a will is asceiv 

tained, no reasoning from supposed cases 
will induce the court to make a different 
construction; but can only lead to a con¬ 
clusion that the testator did not see all 
the consequences: but the absurdities, 
improbabilities, and inconsistencies which 
may. arise out of cases, falling within one 
coostrcjCtiou or another, are atteisded.to, 
yrith a view of asctf taining the mwinng. 
Jjsigli v. Le^hf ISVes. JOS. 

.4. Kulo of' construction upon the effect 
of .general words in a wilt, as applying to] 


.rents and profits undisposed of, reveik 
sions, &c> is to consider, as intended,, whi^ 
falls within the usual sense; unless there 
is something like declaration plain to the 
contrary. Church v. Mmdy, 

15 Ves. 406. 
5. An express bequest or power cannot, 
be controlled by the reason assigned 
which, though it may aid the construc¬ 
tion of doubtful words, cannot warrant 
the rejection of words that are clear. Cole 
V. ll’ade, l6 Ves- 46. 

a. Of two inconsistent limitations in 
a will, the latter prevails. IVykham v. 
fVykham, 18 Ves. 421. 

7. A general disposition by will is not 
restrained by a subsequent defective spe- 
cificutipn. Chalmers v. Storil, 


2 V. & B. 222. 

8. Construction of a will in fav<»r of 

creditors is favored, when it does no vio¬ 
lence to, nor strain the words. Noel v. 
lycslo/it 2 V^ Ac B. 26.Q. 

9, Clear W'ords in the operative part 
of a clause will not be controlled by am¬ 
biguous woids in the introductory part. 
Earl ofOrJ'ord v. Churchill, 

3 V. & B. 67. 

JO. A will must be construed without 
any regard to the instructions given lor 
preparing it. 

Murray v. 1 o V & B 3l8 

Fawcett v. Jones, y 2 v. CV o. 318. 

11. The sense ol an ambiguous will 

must he collected from the words and the 
context, not from the punctuation. A'an- 
findv. Raikes, 1 Mer. 651. 

12. When the testator has a right to. 

order a particular thing to be done, and, 
says, in a testamentary disposition, tha^ 
it is to be done, he must be taken aa 
speaking impergtively, and not by way 
of recital merely. Ibid. 

IS. Ip the construction of a will, it ia 
to be presumed that the testator was ac-. 
quaint^ with the roles of law. Langftam 
V. Hanford, 2 Mer. 22. 

14. 'To authorize the rejection of worda 
in a will, tberagmust be an absolute im¬ 
possibility of coAitruing the will, those, 
words being retained. The mere impro¬ 
bability that a t^bator could have meant 
what ^0 kas expresai^ neither amounta 
to a esuM for rejection, nor renders the 
devise void for uncertainty. Chambers 
v, J^railfwd, 18 Vea, 368. t Mer. 25. 

1,5. Inconvenient consequences, not in 
the contemplation of the testator at the 
time of making his will, cannot control^ 
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% beque&i where the words used are clear. 

Smith y, Streatfield, iMer. 361. 

V. GnUschnidtf 1 Mer. 419. 

19 Ves. 568. 

16. To authorize a departure from the 
words of a will, it is not enough to doubt 
whether tiiey were used in the sense they 
properly bear; but the court ought to be 
quite satisfied they were used in a different 
sense, and to be able distinctly to say in 
wliul sense they were meant to be used. 
Attorney General v. Crotc^ 3 Mer. 321, 

I7» f or the purpose of collecting the 
inlention, every part of the will must be 
cunsideicd. Gillen, v. Steele, 

1 Swan. 28. 

18. Distinction betweeji wills and niar- 
.'iago anieles : all the parties to the lat¬ 
ter arc considered purchasers to efiectuale 
the iiiU'iitiun; none of the parties men* 
tioiied in the former are so, as the inten¬ 
tion of the testator is alone to be consi¬ 
dered. Stratford v. Vmell, 

1 B. & B. 25. 

19. There IS no certain rule in cases 

ari>mg on the construction of a will; 
tlir\ must always be construed accord¬ 
ing io tile particular words, the circum- 
staiu es, and views of the testator. Crone. 
V. OdcU., 1 B. & B, 4(i0. 

2u. A will cannot be construed by ad¬ 
verting to a single clause; every thing 
beani/g op the subject must be taken to¬ 
gether. Ibid. 1 B. & B, 466, 480. 

21. The particular intent, clashing with 

the general, in a will, must give way. 
Ibid, 1 B & B, 470. 

22. Rule of construction: That the 
words used by a testator shall be inter¬ 
preted accoiding t« their legal effect and 
operation, unless it clearly appear that be 
intended to use them in a different sense. 
IVwshym v. TigJie, 2 B. & B. 2P4. 

23. The recital of a gift in a will, as 
antecedeutiy made, may amount to a gift, 
if there is nothing in the will to which 
i^chrecitajcan refer. Smithv. Fitzgerald, 

if 

(5) Particular f^orda is. 


1. ibe same viffrat may be djnei 

construed, as applied to different de: 
tions of property, governed by difl 
rules. Eitwa,^m, 19 Yes. 

2. Wimls of apparent condition 
will may b« contnllled by .tfaeeoi 

mrray^. Jmet, 7 y it, n ■ 

Fawcett y* Jones, J « o,. 


8. Words importing contingency, ap¬ 
plied to an inevitable event, as death, arf 
to be construed to refer to the occurrcncu of 
the event under particular circunuitauces; 
as death at a given period, in Uae life of 
the testator, or of the tenant -for life. 
GaUand v, l^onard, 1 Swan. l64. 

1 WiL 129 , 

4. Words “ tnistees of inheritance*’ in 
a will, held to mean “ trustees to inherit 
testator’s estates for the execution of hit 
will.” Trent v. 7'rent, 1 Dow. 102. 

5. In construing the words of a will, 

the intention of the testator, and not the 
technical import, is to be attended to. 
Oddi V. Crone, 3 Dow. 69 . 

6. The words “ in case any of my said 
children shall die," in a will, may be con¬ 
strued “when they shall die.” Ihifl, 73 . 

7 . The word “effects," in a will, equi¬ 
valent to “ property” or “ worldly sub¬ 
stance.” Campbell V, Prescott, 

15 Ves. £ 07 . 

8. “ Other effects,” in general, mean 
t\Je!Cts (jmlem generis, Uotkam v. Sutton, 

15 Ves. 326 . 

9 . Effect of the word “estate," in a 

will, as importing the absolute property. 
Nicholh V. Butcher, 18 Ves. 195. 

10. The general expression “ my estate,” 
in a will, docs not necessarily extend to 
tlie wife’s dower. Chalmers v. Storil, 

2 V. & B. 225. 

11. Different construction of the word 
“ surplus,” from that which it commonly 
bears, may be inferred from expressions 
in the will. Page v, LeapaigweU, 

18 Ves. 466 . 

12. The words “child,”” son,” “ issue,” 
&c., prima facie, mean legitimate cbil^ 
son, issue, &c. Wilkinson v. Adam, 

1 V. & B. 462. 

13. “ Issue,” an ambiguous term, some¬ 
times confined to children, sometimes 
comprehending all descendants. Earl of 
Orford V. Churchill, S V. & B. 67 . 

14. General word “ things,” in a will, 

following particulars enumerated, to be 
confined to things ejusdem generis with 
those previously mentioned Stuart v. 
Marquis of Bute, 1 Dow, 73. 

15. The word “survivors" is some¬ 

times' construed “others.” Barhm v, 
SaUer, • 17 Yes. 482. 

16 . The word “ family” is sometime 

construed “heir,” sometimes “next of 
kin”: so also the word “ relations.” 
Wright v. Atkyns, 19 Yes. 299- 

Coop. 111. 
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VIII. PftACTiCK. may be produced on tbe bearing of t1i0 

cause, must be generally directed, “to 
]. Incapacity of tbe testator is mat- tbe Registrar of the court,” and the se- 
ter npoo which tbe Ecclesiastical court curity for the return of the will must be 
has tha sole jurisdiction; and where tbe approved of by the Master. Quaky v. 
Ecclesiastical court has decreed against a Quaky. 4 Mad. 213> ’ 

willy as bhving been obtained by fraud, 3. Disputed w91s ought to be lodged in 
tbe court of Chancery will not order such tbe registry of the court for safe custody, 
will to be delivered up; for, being declared Cutmingham v. Stymovr, 2Phil.250.' 
a nullity by the propet court, it can never be 4. An allegation in support of a wilt, 

made use of. Jones v. Frosty 3 Mad. 1. pleading affection to the party benetitted', 
But see as to the practice of the Eccle- testamentary declarations and capacity, 
■iastical court. 1 Phil. 83. was rejected in the court below, because 

S. An order to the Registrar of the not offered till after publication, but was 
Ecclesiastical court todelive. a will to the admitted in the court of appeal. Addams 
solicitor or agent of tbe plaintiff, that it v.Knccbone, 2 Phil. 124. 
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(See also Tit. Bankroptcy VIII. ante ) 
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(а) Where admitted in F.quify ib. 

(б) Read at Law .485 

(c) Suppresiiun of. . 48ff 

'd) Of Witnesses abroad, how 

taken and returned...... A. 


I. Competency. 

(o) Waver of objections to. 

\ 

1. At law, objection to the competence 
of a witness waved by pursuing his cross- 
examination after his interest appears, 
w hich formerly could be inquired into only 
on tbe voir dire; now, if interest comes 
out at any period tbe evidence is rejected, 
Moorhousev. DePassou, ipVes. 434. ' 
Coop. 301. ipVes. 433. 

3. Cross-examining a witness inequity,, 
is no waver of an objection, on the 
grounds of interest, to tbe competency' of 
such wftness. Moorhouse v. De Passou, 
# Coop. 300. 

3. TbeplatnUffoaving examined a wit'* 
ness on the merits, and it appearing by bis 
answer to a Subsequent interrogatory, that 
be was interested: held that tbe objectioa 
to his evidence may be taken at any time 
previously to^ the depositions bang read. 
Perigal v. Nkhtdson Wigb. 63. 

See also Murray vfShiidttell, 

S'V.&B.40J. 

Lee V. Atkinson, 2 Co*» '41-3-.: 
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CofnptteHcy of* 

{i>) Who are competent or incompetent, 

1. Wife’s evidence cannot be admitted 
■fiainst her husband. Barron v. Grillard, 

3 V. & B. 166 . 

S. In equity, an executor in trust, a 
defendant and a mere formal party, is an 
incompetent witness for a co-defendant in 
a suit respecting the assets, he being liable 
to actions. Bellew v. Rasself 

1 B. & B. 96. 

S. But such executor is a competent 
witness at law. Jbid, 1 B. & B. 100. 

4. A remainder-nmu is an incompetent 

witness to prove payment of a legacy 
charged on the estate. Aldridge v. Zord 
Wallscmrtf 1 B. fit B. 312. 

5. An executor in trust, is an incom¬ 
petent witness in equity respecting tbe 
assets, being interested to increase the 
fu.id. Mulvany Dtllon, 1 B. & B. 400. 

6. A witness to a will may give evi¬ 
dence against its probate, but such evi¬ 
dence against the cdect ol his own art 
must be received with great caution. 

if hoh v. Nichols, 2 Phil. 186. 

And see Bootle v. Blundell, 19 Ves. 501. 

— Howard v. Braithwaitef 

I V. fit R. 202. ' 

7 . In a cause of nullity of marriage, 

in the Ecclesiastical court, promoted by 
the father of a minor, the evidence of the 
wife of that father is admissible. Buck- 
eridge v. Gooew, 2 Phil. 131. 

(c) Examination of Parties to the Suit, 
{See also (a) C. supra.) 

1. Where tbe original bill was filed by 

three partners, who afterwards became 
bankrupt, and the assignees under the 
commission were desirous of examining 
one of the bankrupts as a witness, it 
was ordered that they should be at liberty 
to amend the bill by striking out the name 
of tbe bankrupt, as a plaintiff, and then 
to examine him as a witness, de bene esse. 
JEtperv. Atkinson, 2 Cox, 393. 

2. An order to e.xamine a defendant as 
a witness, saving just exceptionoy is an 
order of course, and caunq| he discharged 
upon a suggestion that *the defendant by 
his answer appears to have an interest. 
The objection must be reserved until tbe 
heariug, when the deposition is o0ered to 
be read ki evidence. Lee v. Atknmn, 

2 Cox, 413. 

3. Ah order may be obtained on motion 
by tbe defendant, for tbe exatuinatioii of 
ths plaintiff, saving just exceptions, tbe 
plaintiff consenting to be examined. 
Walker 7. Wingfield, 1$ Ves. 178. 


4. Order by one defendant to exatnino 

another, is not of coarse after, as it is 
before, a decree. Where such an order 
was obtained, after a decree, to ascertain 
which trustee actually received money, 
all having signed the receipt, the court 
would not discharge it after two years 
standing, but required the parties to be 
examined without delay. Franklyts v. 
Colqukoun, l6 Ves. 218. 

5. Order to examine a party, saving 
just exceptions, is of course on the sug¬ 
gestion of no interest, but will be refus^ 
where an interest appears. Anonymous, 

18Vei.5l7. 

6. An order may l« obtained by a 
defendant to examine a co-defendant, on 
tbe allegation of no inte -est in the matter 
to be examined to; that being the true con¬ 
struction of tbe general form, that he is 
not interested, or not in the matters in 
question in the cause; and any objection 
to his evidence must be taken at the bear¬ 
ing. Mutray v. Shadxoell, 2 V. fie B. 401. 

7. Tbe reason for permitting a defend¬ 
ant to be examined for a cu^dcTeudant, is 
that the plaintiff might unite distinct 
claims, with tbe view of depriving the 
[larties of each others evidence. Ibid, 

2 V. fic B. 4p5. 

8. The reason for requiring in tbe ex¬ 
amination of one defendant by another 
defendant, a general allegation of no in¬ 
terest, or none in tbe matters in question 
in tbe cause, is, that though be may have 
no interest in the subject of examination 
directly, he may have an interest in the 
result, and such interest may be tbe effect 
of that examination. Ibtd,, 

2 V. & B. 405, 

9. The examination of defendants, exe¬ 
cutors, to interrogatories exhibited by tbe 
plaintiff, a co-executor, under the usual 
decree to account, ficc. taken by coin- 
mission, and returned to tbe Six Clerk’s 
Office, being for tbe benefit of all part¬ 
ies, the other defendants, creditors and 
legatees, are entitled to the benefit of it, 
and to take copies. Dyott v. Anderton, 

3 V. & B. 176. 

10. If a plaintiff do not file his an¬ 
swer to interrogatories, the course is to 
make an order on him to shew cause why 
they should not be taken pro confessis. Sir 
Watkin Lewes Morgan, 5 Price,'458. 

(d) EffetA of examining Parties. 

1. Plaintiff, by examining a defendant as 
a witness, preclu^s himself from oblaio- 
ing any relief by'decree against hint i and 
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firoto the rtatore of the case, that de- 
Radant would be pri manly liable to plain¬ 
tiff aod another defendant onl}’ in a se- 
dondary degree, the plaintitf has lost bis 
remedy altogether. Thompson v. Harri- 
tOn. 1 Cox, 31.4. 

S. A. files his bill against B. and C., 
and then dismisses bis bill as to B., and 
examines him as a witness: it seems, 
that if the equity of the case should turn 
but lb be, that A. ought to have relief as 
agmnat C., and C. as against B., as A. 
baa, by bis own act, precluded C. from 
having his relief against B., A. slut’l be 
considered as having midert ken to stand 
with respect to C. in B.'s place for this 
purpose. Bernal v. Marquis Lfonrga/, 

3 Dow, J51. 

3. When plaintiff examines a defendant 

as a witness, he can have no decree against 
him. Ibidt 3 Dow, 150. 

4. By the order directing a parly ^o 
be examined as a witness on ibc ttial of 
an issae, no objection is waved except 
that which arises from his being a party I 
h) the cease, llogrvsnn v. Wkittingion, 

1 Swan. 3‘). 

5. Plaintiff examining a defendant as 
e witness, pays his costs. Harvey v. '!'v6~ 

hutu 1 . 1 . & \V. 19 ;. 

If. Kxamiuation Of, 

(a) Viva Voce, 

1. Court of Chancery has power to 
examine viva voce. Turner v. Utn Uigh, 

17 Ves. 354. 

(5t'e also (d) 3. iit/ra.) 

(b) Bp the Examiner. 

1. The examiners of the Court of Ex¬ 
chequer have no authority to examine wit¬ 
nesses at a greater distance from London 
than ten miles, unless by consent, and 
such consent must be express I'liey may 
examine witnesses brought up to town 
from any part of the kingdom: but whe¬ 
ther a subpoena lies to bring the witnesses 
to London— Quccre, Ivatt v. TVqrd, u 

2 Price, 81, ^ 

2* On Bn affidavit of the incapacity 

of a witness to attend the examiner, the 
court will, on motion, direct the et^aminer 
to attend upon the witness for his exami- 
tion. Anon. 4> Mad. 463. 

(c) Bp Commissiottt 

1 . Form of a separate examination of 
a married woman taken by commission. 
Tasbm ft Case, *1 V. St B. dp7. 

W 


De bene este», 

(d) Before tie Master. 

1. Witnesses examined in the cansO 
shall not be again examined before the 
Master without leave of the court. 

Vaughan v. Lloyd, 1 Cox, 312. 

2. On a reference to a Master in bank¬ 
ruptcy, with liberty for him to examine 
parties on interrogatories, if he should 
think fit, it seems that if the Master 
should decline to examine any party wheh 
required, he should state the ground on 
which he so declined. B.x parte Charter, 

2 Cox, 16'8. 

I ' If a Master, having examined wit- 
utabi^ upon interrogatories, under the usual 
! order upon a reference, is not satisfied with 
I their examination, he is at liberty, under 
I the same order, to examine them tiva 
I voce. Ex parte Saunderson, 
j 2 Cox, 19 ( 1 . 

4. Where a plaintiff permitted a d 

fcndani to examine witnesses before a mas¬ 
ter, without a jirevious state of facts, be 
was lield to have waved the objection, 
IVUlan V. Willan, 19 Ves. 590. 

5. Under a decree directing inquiries, 
j the Master cannot, without an order, 

examine a witness who has been e.xa- 
luined i*<, chief in the cause. Ibid, 

19 Ves. 592 . Coop. 292 . 

6. Depositions before the Master not 
to be known by the parties until the whole 
examination is concluded. Ibid, 

19 Ves. 593. 

7 . On a reference under a decree, di¬ 

recting the parties to be examined on 
iiUerrogatories, the Master made use of 
ailidavits, the deponents being in Ame¬ 
rica. The court, on motion, directed him 
not to proceed on the affidavits, with 
liberty, under the circumstances, to ap¬ 
ply to the court, if, by death or other¬ 
wise, it became impossible to obtain, un¬ 
der a commission, the evidence of those 
who had made the affidavits. Tillotson 
V. Hargrave, 3 Mad. 494. 

Where the reference is by order upon a 
charity petition, See Ex parte Greenhouse, 
IvWil. 18. I Swan. 60 . 

(e) De bene esse* 

(And see Div. I. (i) 1. ante.) 
f . . ■' ■ III, («) 14. post,) 

1. An order may be obtained for the 
.examination of a witness dc iote esse, 
upon thq sole ground of his being the 
only persot) yirho has Knowjsd^ of a Eoa^ 
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terial fact, although he is neither aged 
nor infirm. Pearson v. iVard, 

X Cox, 177 . 2 Dick. 648. 

Btydges v. Hatch, 1 Cox, 423. 

2. But the affidavit in support of the 
application should state the particular 
points to which his evidence is meant tt> 
apply. Pearson V. Ward, 1 Cox, 177. 

3. Examination de bene esse, allowed 
in the usual cases of a single witness, the 
age of seventy, or dangerous illness, will 
not be extended to a prisoner charged with 
a capital felony- ,inon. lOVes. 321. 

4. When witnesses have been c-xaimued 
dc bene cssi. with a view to a trial at 
law, the examination of aitolhei witness 
will not be perinittcd without strong cir¬ 
cumstances. Palmer v, Lori/ Aylesbury, 

1 0 I'lis. 2<W. 

After a commission had been sent j 
abroad for tbc e.Kamiuattou of wiinc.sses, j 
.1 witness, befoie the coni'nissiOM had j 
:cached its destination, leiurned to Eo"- ; 
land A uiotion to LAiiiniiic such \mI- i 
ness lie beiu (,s.si was lefnsed, atui helo | 
that ihe bill be .tuieiicli<i. .itLins 1 

V. Pi V er, Mad ’.V. ' 

I 

(_/■) Prt t/tiin s/7'.. i 

1. '"Vn order to examine j-ro tiiliu'i. j 

sto, -s only inaiie to asceit.iin piii'iity | 
•if iiieionliraiicers, ni when an iuteie&l is } 
claimed ni estates in the possession of a 1 
leceivi " or of sequcstialors. Dumit i'. 
i'arrelL I B B. ) •? !■. > 

2. It IS not the pt.u t.. ( when lena.ii^ 

have been dispossesscd, by .ir , .junction, 
of lands, held by lease trom the detendant, 
prior to the insuiution of the suit H) 
vtiicli fb' > a .e not parties, to permit 
them t(/ be ex itnined yro intcresse .vuo. 
Ihid, 1 B. /x B. 122. 

3. An onie , ditecting such examina¬ 

tion, was ■ I asid., and the plaiutifT di- 
leclcd to proceed by ejectment to recovei 
the lands. Ihid- 

(gr) To Credit. 

1. After publication passed, the court 
will grant an order for examination by 
general interrogatoues as to the credit of 
a witness in the cause, and as to sucli 
particular facts only as are not material 
to the issue; but in this ease publica¬ 
tion having passed five mouths, the order 
was granted, upon the terms of not de¬ 
laying the hearing of the cause. The 
court does not previously consider whe¬ 
ther the'subject of the examination is 


material to the issue; but in that case 
will -lUppress the depositions. White v. 
Fussed', 19 Ves. 127 . 

2. E.xaminaliori I. credit, after publi¬ 
cation passed, where the witnesses are in 
the country, by comniissioa,, e.n articles 
exhibited with otii. of the Six Clerks. 

Ibid. 

3. An apphc.ation for an examination 
to credit (d a witness in the cause, is 
always regarded with great jealousy, and 
confined to fact.s, affecting credit and cha¬ 
racter only, and those not material to 
wiiat ,s in issue. Und, 1 V. & B. 153. 

4. xXn Ollier to examine witnesses in 
Mi|)porl lit iiitiele.s, exhibited to discredit 
a witness, may be obtained, on notice and 
tile Six Cli'iks’ certificate, and without 
iiflidavit. U'uhiiort v. Dtekinson, 

2 V. be B. 267 . 

An cx.ei'nnalion to credit is limited 
to the geiu-iiil nuestion, whether the wit¬ 
ness 1 -. to he [lelipveJ upon his oaili. 
Anon. 3 V. iS." B. 93. 

6. \n exceptive allegation must noi 
mciely shev slight variations in tlip tes- 
liino’iv of witnesses, but must shew that 
U ey wiliully‘-Aorn faisilj, it luiisl 
<i\eMnni ili> ir I'ledit, Voe/st v. Verclst, 

2 Phil. 145. 

7 . A [//irlv Laniint he by und contra 

diet in ivreptum that which Lp might 
liave eoulra'liclpd. befiui i (.r.lieal!'*ii, lo 
plea. /;«</. 

ill. fbiM M ISSUIX ’iU I-.X.l.VJNl.. 

(And -itt Tit. Pkacttcb, i77<£V,J 

(«) A/nd'catton for, w'/uve granted, 

1. A commission for the examination 
of witnesses to falsify an examination of 
a parly belore a Master, cannot be had 
without the usual certificate from the 
Master of the necessity of such a coni» 
mission. Ikarcroft v. Berkeley, 

2 Cox, 108. 

2. The practice of the Court of Exche¬ 
quer is not to grant a commission to ex¬ 
amine witnesses abroad until after answer: 
as in the cases on policies o. insurance, 
where the bill prays equitable lelief, viz. to 
deliver them up for fraud, &c. though the 
suit never goes beyond the motion to dis¬ 
solve the injunction, as au action will try 
the question. Noble v. Garland, 

19 Ves. 375 . 

3. Commission to examine witnesses 
abroad, executed and returned; the df- 
fendani, who had not interrogn lories pre- 

QQQ 
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pared) iipl bfiving bad tbe opportunit)' 
0 ^ cross-examining, a new commission 
was granted for that purpose, the defendant 
stating v^bom be wished and undertook to 
cross-examine; but the plaintiff's deposi¬ 
tions not suppressed. Campbell v.Scougai, 

19 Ves. 552. 

4. There are instances, after commis¬ 

sion executed, of a new commission 
granted or refused to a defendant not 
having interrogatories prepared, it being 
a subject of discretion, to be granted 
with very deliberate attention to tbe 
circumstances, not suppressing tbe de¬ 
positions taken; but, if lecessary, and 
a reasonable account given why the de¬ 
fendant’s case was not brought forward 
under tbe first commission, allowing him 
a new one for cross-examination, and the 
direct examination of his own witnesses. 
Tbid, 19 Ves. 556. 

5. A commission for ti.c e.\amiuatinn 

of witnesses abroad may issue before an¬ 
swer, where the suit is merely for a dis¬ 
covery and commission. Noble v. Gar- 
laiul. Coop. 222. 19 Ves. 372. 

6. But the court refused to issue a 

commission to examine witnesses abroad 
when applied for before the time for an¬ 
swering bad expired, as the practice would 
not warrant it. Cheminant v. De La 
Cour, 1 Mad. 208. 

7 . A commission abroad to examine 
w ituesses cannot be obtained, unless the 
defendant is in contempt, or has answer¬ 
ed. King V. Kllen, 4 Mad. 247. 

8 . Where the plaiutiff had sued out a 
commission to examine witnesses under 
which the defendant had cross-examined, 
but not examined in chief; the defend¬ 
ant, who was entitled to examine in chief 
under the plaintiff’s commission, may sue 
out another commission in tbe same suit 
inr the examination of his own witnesses. 
Shtward v. Sheward, 2 \^. & B. 116 . 

9 . A commission to examine witnesses 
abroad, pending an injunction against an 
action, is usually made returnable with¬ 
out delay; and an order for such commis¬ 
sion may he obtained without paying the 
money into court. Cock v. Donovan, 

3 ’V. & B. 76 . 

10. After examination of witnesses, 
a^ before publication, the court w?ll 
||mw a commission to defendant to exa- 
fnine witnesses as to the fact, whether 
the witnesses already examined were in¬ 
terested, upon affidavits, that the defend¬ 
ant, bis solicitor, and ageut, are ignorant 


to Ermine, 

of tbe depositions, and defendant paying 
the expenses of tbe motion and tbe eom- 
tnissinti. Vaughatt v. Worrall, 

2 Mad. 322. 

1 1 . A commission /pay be obtained 

for tbe examination of witnesses abroad 
in aid of an action for a libel. Thorpe v. 
Macauley, 5 Mad. 218. 

12. Notwithstanding the jurisdiction 
assumed by the courts of common law to 
grant comtuissiuns for tbe examination of 
witnesses, it is always competent for a 
party to file a bill for a commission to 
examine witnesses. Ex parte Coles, 

3uck, 298 .(«). 

13. The com t enlarged publication, and 
granted a new commission to examine tbe 
defendant’s witnesses, upon affidavit that 
the evidence of the new witnesses was ma¬ 
terial, and the defendant paying tbe plain¬ 
tiff’s costs and the expenses of his att id- 
an^e on tbe new commission, if he should 
confine himself to cross-examination un¬ 
der it. Dingle V. llawc, Wigh. 99- 

14. The court will grant a commission 

to examine a witness dc bene esse while in 
this country, on a bill filed, and affidavit 
that he is under the necessity of going 
abroad before the trial come on. Delias 
V. Roagemont, 1 Price, 449. 

(b) Affidavit in support of. 

1 . 'Fhe affidavit of the solicitor for a 
defendant will be received in support pf a 
motion for a commission to examine wit¬ 
nesses residing abroad; and it will be suf¬ 
ficient if he swear that he is informed of, 
and believes the statements in the bill, if 
he also add that his belief is founded on 
documents in bis possession: and tliat 
from the nature nf the defence involying 
the question of what country the ship, 
the subject of tbe suit, belongs to, $e 
considers the commission necessary. 
Laragoity v. Attorney General, 

2 Price, 172. 

2. The affidavit of an insurance broker, 

the agent of uqdenyriters ajted on a po¬ 
licy, will not heVeceived in support of an 
application by them for a commission tp 
examine witnesses abroad. v. 

Leigh, 5 Fripe, 4i44. 

3. Tbe party himself, or his solicitor, 

should make the necessaiy p^^vif in all 
such cases, and it shoi^d very 

satisfactory statements. IldtL 

4 . In the afiida,vit used on. gnpfying 
for a commission to oxamins witnesses 
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abroad, it is cot necessary to state that 
the applicant would have a good defence, 
if he could procure the testimony of the 
witnesses proposed to he examined by 
him, or to shew that there are necessiiry 
facts within their knowledge, required by 
the pariy to be proved on his defence. 
IVoodhcad v. Boyd, 6 Price, 101. 

(c) Costs. 

1. Costs of discovery refused, a com¬ 
mission having gone out; and defendant 
taking the benefit of it cannot ^lave all 
the costs. Molde v. Garland. 

19 Ves. 376. 

2. Where a commission is sued out l»y 

the defendants for examination to credit, 
and is not executed till after the hearing, 
uie defendants must pay the costs. Whitt- 
V. Fussell^ 1 V. & B. 1.51. 

IV. CoMMISSIOX'EltS. 

(rt) Power and Dufy. 

(. Wiiereoneof the commissioners in 
.1 c .mmission to examine witnesses re- 
fnsr t, to qualify, he cannot be present at 
the examination, but another must be 
substituted. fShuu’ v. T.indseif, 

15 Ves. 380. 

2. Commissioners for examination of 
witnesses are to act impartially, though 
to a ee'. tain extent they have under their 
particular care the interest of the party 
appointing them. Camybdt v. Scougalf 

19 Ves. 553. 

3. A solicitor's clerk is within the. 
policy which excludes solicitors from 
taking part in the execution of a commis¬ 
sion for the examination of witnesses; and 
therefore depositions were suppressed, 
where it appeared thata clerk to the solici¬ 
tors of the defendants acted as clerk to 
the comniissioners. Cooke v. Wilson, 

4 Mad. 380. 

4. Where the commissioners, under a 

commission from the Kcclesiasticahcourt, 
administered the oath in the presence of 
two witnessed* instead oFa notary public, 
the commission was held to be insuffici* 
antly executed, although no notary publiq 
was resident within ten miles. .Tones v. 
Jones, 2 Phil. 241. 

V. Further, OR R&-EXAMXNATIOK. 

(See also Div; II. (c) 3, an/e.) 

l. ft is a’mtkfler of great delicacy to 
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alter a deposition after publication and 
nothing will justify it but the strragest 
conviction of mistake; the slightest 
ground fur supposing an indictment for 
perjury could be maintained, which could 
not be in a case of mere mistake, is suffici¬ 
ent reason for,not altering it; therefore, 
in case of a witness having sworn to the 
service of a subpoena in November in¬ 
stead of October, the court, upon clear 
proof of the mistake, ordered the deposi¬ 
tion to be amended and reswoni. Rtmkii 
V. Ridley, I Cox, 281. 

S. C. 2 Dick. 677. 

2. The ic-examiiiaiion of a witness is 
not of course, but at the discretion of the 
court, on special uppikation. Purcell 
M'Namara, 17 Ves. 434. 

3- An order was obtained on motion, 
for the examination of a defendant upon 
interrogatories, who had been examined 
and cross-examined; but the order was 
restrained to such of the points m the 
cause, to which the witness liad been ex¬ 
amined, as the Master should think rea- 
sonable, and the Muster to settle the in¬ 
terrogatories. Ibid. 

4. The object of taking evidence in 
secret is to prevent attempts tosuppoit 
defective evidence already given; but fur¬ 
ther inquiry, when necessary, is not refus¬ 
ed. Walker v. Wingfield, 18 Ve-s. 443. 

5. After publication passed and prior to 

a decree, no farther examination is allowed 
without leave of the court, which is not 
obtained .without great difficulty, and 
generally confined to some particular fads. 
Willanv. Willan, Coop. 292 . 

19 Ves 5^. 

u. After examination under decree be¬ 
fore the Master, concluded and made 
known, further examination not permitted, 
without an order on surprise clearly esta¬ 
blished. Ibid, 19 Ves. 590 Coop. 29 I. 

7 . The Alaster, armed by decree ex¬ 

pressly with power of examining the 
parties as he shall think fit, can re¬ 
examine a party whom he has before 
examined. Ibid, 19 Ves. 593. 

■Joop. 2(fS. 

8. A witness will not be, allowed to be 
re-examined before publication passed in 
the cause; nor be allowed to explain or 
correct his former evidence, after he has 
left the presence of the commissioners. 
Lord Abergavenny v. Powell, 

1 Alcr. J30. 

9 . In a suit to perpetuate testimony, 
motion for a further exiiniinaiioii of wil- 
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nesses, as to facts lately discovered, re¬ 
fused on tbe ground that a demurrer to a 
supplenrental bill for the same purpose 
had been allowed. Knisrht v. Knight, 

J.& W, 165. 

10. A witness, after bis examination 
on the part of the plaintiff, having seen 
in the possession of the defendant a writ¬ 
ten paper signed by himself, which was 
inconsistent with his testimony,'a motion 
on the part of the plaintiff to ic-exumine 
the witness, and for a pj eduction of the 
wrillen paper on his re-examination was 
refused. Doll v. Dircfi, ;> i\lad. 66'. 

11. If the re-exainiuation of a witness 
is ever permilbd in the Kccl''siastical 
court, it is only with extreme jealousy ; 
an application to re-examine, i pon tlie. 
ground of ill health and failure of memory 
at the lime of exniuination, was refused, 
where tlie witness had been fully and 
carefully examined, and the deposition 
read over to him on tlie night on which 
it was taken, and again on the following 
day, without ohjeclion. TJccjcv v. lii vncs, 

Q Phil. 117. 

12. The court gave leave to the relators 

ill an information, to examnu' witnos'-cs 
to prove that flic original will of the 
testator named in the cause could not 
he found, and to prove an eiitr\ of sucli 
will in the registry hook of the spiritaal 
court; although the. cause stood at 
the head of the paper toi hcaiiug, and the 
defendant did not consent. AUornc^ 
General v, Thumall, 2 Cox, 2. 

VI. Cross-examin.\tion. 

1 . There may be cross-examination as 
to the execution of deeds; in this case the 
order was made in the alternative, either 
that the examiner in whose hands the 
deeds were, should cross-examine; nr that 
they should be delivered u,' the examiner 
for the other party, lor that purpose. 
Turner Burleigh, 1/ Ves. 334. 

VII. Protection of. 

(a) Answering to his own pr^udice. 

1. Witnesses are not compelled to an¬ 

swer interrogatories, which have a direct 
tendency to subject them to penalties, Icc, 
or which have such a connection with 
them as to form a step towards it. Paxton 
V. Douglas, l6 Ves. 239. 

2 . The . question should not be made 
u{mn exception to the Master's certificate. 


that he had allowed the interrogatories, 
but after the witness has answered to the 
certificate that the examination is or is 
not sufficient. Ibid, l6 Ves. 212. 

3, The old practice was for the court 

to inform a witness that he was not bound 
to answer, but now he is left to his own 
discretion. Ibid. 

4. There is protection generally in 
every stage of the proceedings in a court 
of Equity, against answering any ques¬ 
tion, nr any oue of a senes of questions, 
liaving a direct tcc.dency to criminate the 
parly, or subject him to penalty, ISce., or 
forming one step towards it. Ibid, 

ly Ves. 223. 

(3) Arrest and Discharge. 
(3’«’Tit.IlA\ Kiir PTCY VIII. e. \^.53anie.) 

1. A witness, us a person going to 
make an affidavit before a .Master, is p ■ 
Vilegcd from arrest. List's Case, 

2 V.A: H. 37-1. 

2. The application to discliargc' a pri¬ 

vileged person tioiii arrest, imist be madf* 
to till' court, of which the proceeding is 
a conlcnqiU Ibid. 

3. A witness actually in aiteiidatice on 
the ciM im'lssioiicis of bunkruptey, or ar¬ 
bitrators upon an aibilration, uiidci a 
reference by uilc of cmiii, is pioiected 
from arrest. K.v parte Temple, 

-t V. h li. 395. 2 Hose, 23. 

VIII. iNTKUKOCfATOKlES, 

{See also Tit. Practice, ante.) 

1. As to the modern practice in coun¬ 

try causes to supply interrogatories from 
time to time,until the supply of witnesses 
is exhausted— Queere. Campbell v. Scou- 
gall, 19 Ves. 554. 

2. It was formerly the practice to prepare 

all the interrogatories, both for cross-exa¬ 
mination and original examination of de¬ 
fendant's witnesses, bclore commission 
opened. Ibid, 19 Ves. 535. 

3. Interrogatories for the cxaminalioii 
of a party settled by the Master. Wil- 
lan V. JVillan, 19 Ves. 593, 598. 

IX. Depositio.ns. 

{See also TiL Pkactick, ante.) 

{a) Where admitted in Equity. 

1. The depositions of a defendant, ex¬ 
amined without service of the order for 
liberty so to do, cannot be read; being a 
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surprise on the other parly. Mulvany v. 
Dilkm, IB. &B. 413. 

2. Depositions in an old cause admit¬ 
ted, although neither bill, answer, nor de¬ 
cree could be found. Byam v. Booth, 

2 Price, 234. 

3. The I'ourt will not make an order on 
motion that a plainliti’ in a cross cause, 
(who has not examined witnesses on his 
part in the original cause, after having 
obtained an order to enlarge publication), 
shall be at liberty to read depositions 
taken in his behalf in the cross cause, 
after publication of the depositions taken 
on the behalf of the olaintiff on the hear¬ 
ing of theorigmal cause, on an applica¬ 
tion to put the cross cause into the short 
paper for that purpose, supported by affi¬ 
davit of total ignorance on the part ol all 
parties interested, and their attornics, of 
the depositions published, lltdhy v. Obvv, 

3 Price, 2O'. 

4. Nor will they depait from their 
general rule in that respect, however siilis- 
factoiy m point of tact the aOidavil in 
support of such a niotio:i maybe. Ibid. 

b Depositions in a cross cause, taken 
aftc, publication o( those filed in the [irin- 
cip ti cause, not adinissible tii evidence, on 
the liifanng of liie principal cause. Tay¬ 
lor \. Obce, 3 Price, 83. 

0. Tiic deposition of a witness, who 
died before he had been repealed or i xauiip- 
cd on the interrogatories ot the adverse 
party, was admiltud. ildl v. Bulkclcy, 

1 Phil. 280. 

(6) Where read at Law. 

1. The deposition of a witness above 
eighty years of age, and who is unable to 
attend ill person, may be read on the trial 
of an issue, but application for leave to 
read such deposition should be made to 
the judge at the trial, not to the court 
which directs the issue. Jones v. Jones, 

1 Cox, 184. 

2. Depositions will be ordered to be 

read on the trial of an issue, if the wit¬ 
ness should be then dead, or in such a 
state of health ps to be unable to attend; 
without such an order the whole record 
must be read to make the depositions 
evidence at law. Fainter v, JU.'d Ayles¬ 
bury, ISVes. 299* 

3. Depositions taken de bene esse, will 
not be published, on the ground that the 
witness, from a bodily injury, is incapable 


of attending the trial at law; but upon the 
affidavit of a surgeon as to the probability 
of bis attendance, an order may be ob¬ 
tained for an officer to attend at the trial, 
with the original depositions to be tender¬ 
ed, if the incapability of the witness to 
attend should be proved. Andrews v. Pal¬ 
mer, iV. StB. 21. 

4. Order was obtained, after a decree, 
to read on a trial, directed at law, the de¬ 
positions o'.’witnesses, who were proved by 
affidavits, from age and infirmity, inca¬ 
pable of attending without great danger of 
death, with liberty to examine them on 
interrogatories in the mean time, and the 
depositions of such other persons as 
should be proved at the trial to be dead, 
or unable lo attend; suc’i order, whether 
to be made in equity, or left lo the judge 
at law, depending upon sound discretion. 
Corbett V. Corbitt, 1 V. & B. 335. 

3. Where depositions are taken in a 
cause between the same parlies, and proof 
IS given at the trial that the witnesses are 
unable to atlciul, the depositions may be 
read vvillioiit an order, the party produc¬ 
ing the bill, an.swer, and all proceedings; 
hill ill a bill ancillary loa suit in equity, 
an ordei may be obtained, directing the 
court of law to leceive the depositions, 
without any oilier proof than that it 
is the deposition. Ibid, 

] V. & B. 33(). 

6 . When the depositions of a witness 
examined de bene esse, (to the taking of 
which iriegularity might have been effec¬ 
tually objectcu before the hearing of the 
cause,) have been read at the hearing, it 
is of course, if any issue is directed, to or¬ 
der them to be read upon the trial; upon 
which, otherwise, they could not he evi¬ 
dence, being depositions taken before 
issue joined; and therefore a motion lo 
discharge such an order for irregularity, 
on the ground that one of the comniis- 
sioners was law-agent of the plain liff in 
a suit in Scotland, relating to the same 
matters, was refused; not being made till 
after the depositions were published, and 
had been read at the hearing. Gordon v, 
Gordon, 1 Wil. 155. Swan. 166 . 

7. Semble, if the interval between 
publishing the depositions and the hearing 
of the cause is short, the court, upon 
motion, will grant time to examine whe¬ 
ther the depositions published have been 
regularly taken. Ibid, 1 Wil. 159* 

1 Swan, 171. 
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(c) Suppretsion of. 

1. Depositions of an agent to the plain¬ 
tiff, and which are brought before the 
commissioners ready prepared, will be 
suppressed before publication, if such facts 
are known to the court; and whether 
such knowledge comes by means of the 
commissioners, or otherwise, the court 
must act upon it. Show v. Lindsey, 

15 Ves. 380. 

2. Notwithstanding the depositions 

were suppressed, they would be opened in 
a case of necessity, as if the witness could 
not be examined again. Ibid. 

3. When a witness, dunng her exaiiii* 

nation, uses full minutes in writing, origi¬ 
nally her own, but put into method by 
her attorney, her depositions will be sup¬ 
pressed. Ibid, 

4. Depositions taken on the part of the 
plaintiffs were suppressed as against some 
of the defendants, on the ground of no 
notice until after publication; but upon 
evidence that the omission arose from a 
mistake of the clerk of the plaintiff's soli¬ 
citor, in giving at the Examiner's Office 
the name of the clerk in court for others 
of tlie defendants, as the name of the 
clerk ill court for all the defendants, in 
consequence of which the plaintiff’s wit¬ 
nesses were (iroduced only at the seat of 
the clerk in court so named; and upon 
the Examiner’s certiticate that the name 
of that clerk in court only was delivered 
to him ; the Lord Chancellor gave to the 
defendants the option, either of permit¬ 
ting the plaintiff to re-examine the same 
witnesses, or of allowing the depositions 
to stand, with liberty for the defendants 
to cross-examine those witnesses, and to 


examine others. Cholmondeiey v. Clinton^ 

2 Mer. 81. 

5. The Court of Chancery has an un¬ 
doubted right to rectify a mere slip in 
any of ite proceedings. lUd, 2 Mer. 85. 

6. Where there was a reference, under 

a decree, to enquire respecting lasting im¬ 
provements done to the estate by the de¬ 
fendant, and the plaintiff permitted de¬ 
fendant to examine witnesses without 
bringing in a previous state of facts; the 
court refused to suppress the depositions 
so irregularly taken, but held that the 
plaintid not making the objection at the 
time of examination had waved it. Wil- 
Ian V. Willan, ig Ves. 595. 

(d) Witnesses abroad, how taken and 
returned. 

f. It IS an order of course respecting 
depositions, which have been taken in 
India, where no proper stamps can be 
bad, that such of them as were taken on 
paper may be engrossed on parchment, 
and duly stamped; and such of them as 
were taken on parchment may be duly 
stamped. Chitty \. East-India Company, 
, 2 Cox, ipo. 

2. Where the ship was lost in which 
depositions, taken under a commission 
executed in Lisbon, were sent to Eng¬ 
land, the court ordered the rommis- 
sioner.s to tiansiuit the drafts of the depo¬ 
sitions, and to certify the circumstances 
of the return of the commission, but would 
not make any order for the reading the 
drafts on the hearing of the cause, until 
after the commissioners bad made their 
return and certificate. Bum v. Bum, 

2 Cox, 426. 


WRIT. 
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